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Witham  et  aU.  vs.  Oity. 

No.  12,494. 
D.  Wfthah  bt  AL8.  VS.  Thb  Oity  of  Nbw  Orleans. 

A  statute  addressed  to  "  persons,  firms  or  corporations  acting  under  any  parish  or 
oity  ordinance  or  State  law,"  will  not  readily  be  presumed  to  include  the  city 
of  New  Orleans,  which,  if  intended  to  be  embraced,  it  is  reasonable  to  suppose, 
would  have  been  specified,  and  not  introduced  under  the  general  words, "  act- 
ing under  any  State  law." 

While  the  city  Is  subjected  to  legal  restraint  and  the  supervision  of  the  Board  of 
Health  in  respect  to  the  use  of  the  Mississippi  river,  the  court  holds  that  the 
Act  No.  14  of  1877,  extra  session,  prohibiting  the  casting  of  offal  in  the  river, 
was  designed  to  apply  to  '*  persons,  firms  and  private  corporations.'* 

APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 
Elli8,  J. 


James  Wilkinson  for  Plaintiffs,  Appellants. 


James  J.  McLoughliny  Assistant  Oity  Attorney,  and  Samuel  L.  (HI- 
more^  Oity  Attorney,  for  Defendant,  Appellee. 


Argaed  and  sabmitted  April  30,  1897. 
Opinion  handed  down  May  10,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Miller,  J.  The  plaintiffs,  one  a  citizen  of  the  parish  of  Plaqae- 
mines  and  the  other  of  St.  Bernard,  are  appellants  from  the  judg- 
ment sustaining  the  exception  of  no  cause  of  action  to  their  petition 
for  an  injunction  to  restrain  the  city  from  emptying  garbage  and 
offal  of  the  city  in  the  Mississippi  river,  at  a  point  the  petitioners 
allege  is  prohibited  by  law. 

The  act  of  1877,  relied  on  by  petitioners,  prohibits  any  person, 
firm  or  corporation,  acting  under  any  ordinance  of  the  parish,  city, 
or  law  of  the  State,  from  emptying  garbage,  dead  animals,  night  soil 
and  other  offensive  matter  into  the  Mississippi  river,  except  in  the 
middle  of  the  river  at  the  lower  limits  of  the  city,  and  the  en- 
forcement of  the  act  by  prosecutions  for  its  violation  is  confided  to 
the  Board  of  Health.  On  the  trial  of  the  exception  the  evidence 
was  that  the  emptying  of  the  offensive  matter,  the  subject  of  com- 
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plaint,  was  at  a  point  in  the  middle  of  the  river  selected  by  the 
Board  of  Health,  about  two  miles  below  the  lower  limits  on  the  left 
bank  of  the  city  and  above  the  limits  on  the  right  bank.  The  judg- 
ment of  the  lower  court  was  mainly  on  the  ground  that  the  act  of 
1877  did  not  apply  to  the  city  of  New  Orleans. 

It  will  be  perceived  we  are  not  asked  to  hold  that  the  emptying  of 
this  refuse  and  offensive  matter  in  the  river  is  a  nuisance  in  the  sense 
that  any  such  use  of  the  river  is  injurious  to  the  public  health  or 
comfort  of  the  lower  parishes.  But  the  petitioners  recognizing  t^t 
the  act  sanctions  such  use  of  the  river  under  the  conditions  stated, 
insist  the  act  is  violated  by  the  city,  and  they  have  the  right  to  pro- 
tection against  such  violations.  The  question  is  whether  under  this 
act  and  the  evidence  offered,  petitioners  exhibit  any  case  for  relief. 

The  argument  for  petitioners  assumes  the  city  limits  Intended  by 
the  act  were  those  of  the  right  bank,  on  which  the  city  extends 
further  down  than  it  does  on  the  left  bank.  The  act,  in  designating 
the  lower  limits,  might  be  deemed  to  refer  to  the  left  bank  limits. 
But  if  the  argument  for  plaintiffs  is  well  founded,  then  the  dumping 
place  for  this  offal  and  other  matter  is  nearer  the  city  than  permitted 
by  the  act.  The  place  for  dumping  at  the  lower  limits  was  plainly  in 
the  interest  of  the  city.  If  it  is  lawful  to  dump  in  the  river  at  the 
lower  limits,  the  place  of  dumping  above,  nearer  the  centre  of  the 
city,  might  well  be  complained  of  by  citizens  of  New  Orleans  but  not 
by  the  lower  parishes,  it  being,  as  we  think,  no  purpose  of  this 
restriction  as  to  the  place  of  dumping  below  the  city  limits  to  pro- 
tect any  portion  of  such  parishes  if  they  can  be  deemed  inconve- 
nienced, but  simply  to  remove  the  dumping  so  far  below  as  not  to 
injuriously  affect  the  water  needed  for  the  uses  of  the  city. 

The  act  does  not  refer  specifically  to  the  city.  If  that  had  been 
the  purpose  it  is  not  reasonable  to  suppose  the  city  would  not  have 
been  named.  The  language,  '^  any  person,  firm  or  corporation"  act- 
ing under  any  ordinance  or  law,  would  not  naturally  suggest  itself  if 
the  Oity  was  iq  the  legislative  contemplation.  The  rule  of  statutory 
construction  is  that  the  leading  purpose  of  the  Legislature  is  not 
introduced  by  a  mere  general  designation.  But  the  language  is  that 
appropriate,  and  which  would  readily  occur  if  at  the  time,  persons, 
firms  and  private  corporations  were  dropping  offal  in  the  river  from 
the  wharves  in  front  of  the  city  and  near  points  of  supply  to  the 
reservoir  of  the  water  for  the  daily  consumption  of  the  people.     We 
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take  notice  of  the  many  corporations  then  existing;  in  this  city 
en^afired  in  the  bnsiness  of  removing  night  soil.  Doubtless,  individ- 
nals  and  firms  were  using  the  wharves  for  similar  purposes.  Hence, 
the  prohibition  from  dropping  from  wharves  into  the  river  night  soil, 
refnse,  dead  animals,  etc.  These  offensive  uses  of  the  river  by 
persons,  firms  and  private  corporations  furnish,  we  think,  obvious 
guides  in  construing  this  act,  but  the  subjects  for  its  natural  applica- 
tion, as  well  as  the  terms  of  the  act,  exclude  its  application  to  the 
city  of  New  Orleans. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs. 

Bbeaux,  J.,  concurs  in  the  decree. 


No.  12,472.  is  W 

'  ^  12121 


Ohicaoo,  St.  Louis  &  New  Orleans  Railroad  Company  vs.  The     ^j,  ^ 


Town  op  Kentwood. 


S2  KiKi 


49    931 
The  constitutionality  of  the  Act  No.  49  of  1882,  providing  the  method  of  creating    ^120    563 

mnnictpal  corporations,  and  the  organization  of  the  municipal  corporation 

under  the  act,  can  not  be  attacked  collaterally  by  the  defendant,  resisting  a 

tax  claimed  by  the  corporation.  R.  S.,  Sec.  2695;  46  111.  9;  15  American  and  Eng 

llsh  Bncy.  of  Law,  p.  198. 

Under  the  Jurisdiction  of  this  court  of  cases  InvolTing  the  constitutionality  or 
legality  of  taxes  levied  by  municipal  corporations,  the  question  of  the  oonsfeitu* 
tionality  of  this  act  of  1862,  or  whether  its  statutory  requirements  were  fulfilled 
in  organizing  the  defendant  corporation,  are  not  within  our  Jurisdiction. 

The  court  again  affirms  the  competency  of  legislation  conferring  on  municipal 
corporations  the  power  of  taxation.  1  Dillon  on  Municipal  Corporations,  Ch. 
19,  Sec.  590;  46  An.  449;  49  An.  236  (Town  of  MandevIUe  vs.  Baudot). 

r 

A  PPEAL  from  the  Sixteenth  Judicial  District  Ooart  for  the  Parish 
^    of  Tangipahoa.     Reid,  J. 


Farravy   Leake    &   Lemle    and    W.    H.    McClendon     for    Plaintiff, 
Appellant. 


0.  P.  Amacker  for  Defendant,  Appellee. 


Submitted  on  briefs  April  14,  1897. 
Opinion  handed  down  May  10,  1897. 
Rehearing  refused  May  31,  1897. 
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Railroad  Go.  ys.  Town. 


The  opinion  of  the  court  was  delivered  by 

MuxBB,  J.  The  appeal  is  by  plaintiff  from  the  judgment  dis- 
solving its  injunction  to  restrain  the  collection  of  a  tax  of  one  hun- 
dred and  five  dollars,  imposed  by  the  defendant,  the  town  of  Kent- 
wood,  on  plaintiffs'  property. 

The  defendant  claims  to  have  been  incorporated  as  a  town  in  1892, 
under  the  provisions  of  the  act  of  the  Legislature,  No.  49  of  1882, 
providing  the  method  by  which  cities  and  towns  may  obtain  acts  of 
incorporation.  The  act  requires  the  petition  of  the  majority  of  the 
taxpayers  of  the  town  or  village,  setting  forth  their  desire  to  be 
incorporated,  giving  the  boundaries  of  the  proposed  town;  on  the 
presentation  of  this  petition  to  a  justice  of  the  peace  he  is  to  order 
an  election  for  the  town  officers,  provided  there  are  two  hundred 
inhabitants  in  the  designated  limits,  and  the  act  provides  for  the 
issue  of  commissions  to  the  elected  officers  and  for  the  preparation 
of  a  suitable  charter.  The  town  officers  were  elected,  commissioned 
by  the  Qovemor  as  directed  by  the  act,  the  charter  prepared,  and  in 
1896  the  tax  in  contestation  on  plaintiffs'  roadbed,  within  the  town 
limits,  was  claimed  under  the  assessment  by  the  town  authorities. 

The  petition  in  effect  avers,  that  the  Act  No.  49  of  1882  is  repug- 
nant to  Art.  29  of  the  Constitution,  requiring  that  the  legislative  act 
shall  embrace  but  one  subject,  to  be  expressed  in  its  title;  and  repug- 
nant also,  because  an  attempt  to  delegate  the  legislative  power  to 
fix  the  boundaries  of  towns,  which  power  it  is  claimed  must  be 
exerted  by  the  legislative  department  and  can  not  be  surrendered ; 
the  petition  further  denies  any  power  in  the  town,  if  incorporated, 
to  levy  the  tax,  denies  that  the  town  was  incorporated  in  conformity 
with  the  act,  and  denies  there  is  any  ordinance  of  the  town  author- 
izing the  levy. 

The  argument  for  plaintiff  on  the  alleged  unconstitutionality  of 
this  act  of  1882  has  had  our  consideration.  We  would  have  diffi- 
culty in  holding  the  title  of  this  act  insufficient  to  cover  the  incor- 
poration in  question,  as  villages,  in  the  body  of  the  act,  the  point 
of  plaintiffs'  objections,  might  be  deemed  a  synonym  of  *'town'^ 
expressed  in  the  title.  Again,  under  our  Constitution  forbidding  the 
creation  of  corporations  by  special  acts,  the  objection  that  the  act  of 
1882  is  a  delegation  of  political  power  to  fix  parochial  or  municipal 
boundaries  might  be  deemed  answered,  and  the  act  does  not  seem  to 
differ  essentially  from  those  of  a  similar  character  in  other  States,  the 
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OoDBtitutionB  of  which  contain  prohibition  of  special  acts  of  incor- 
poration, and  are  as  BiD:niflcant  as  ours  against  the  delegation  of 
legislative  power.  1  Dillon,  Oh.  Ill,  Sec.  20.  Whether  the  constitn- 
tionality  of  the  law  for  incorporating  towns,  or  whether  the  statutory 
conditions  were  fulfilled,  can  be  urged  collaterally,  least  of  all,  in 
resisting  a  tax,  is  more  than  doubtful.  We  have  a  statute  of  obvious 
pertinence  on  this  subject,  now  Sec.  2598  of  the  Revised  Statutes, 
and  irrespective  of  any  statute,  we  are  inclined  to  think  the  current 
of  authority  in  other  States  where  the  question  has  arisen  is  against 
the  collateral  attack  on  the  charter  here  proposed.  46  HI.,  p.  9; 
Taylor  on  Oorporations,  Sec.  145;  American  and  English  Encyclo- 
pedia of  Law,  p.  198,  notes  at  foot.  But  while  we  have  not  been 
inattentive  to  these  questions  urged  by  plaintiff  we  do  not  think  we 
are  called  on  for  any  determination  of  these  issues,  and  omit  any 
expression  of  opinion  in  reference  to  them. 

Our  jurisdiction  is  fixed  by  the  amount  involved  and  in  other  cases 
by  the  nature  of  the  contestation. .  We  have  none  in  this  case  by 
reason  of  the  amount.  Of  questions  of  taxation  we  have  jurisdiction 
only  when  the  legality  or  constitutionality  of  a  tax  imposed  by  a  muni- 
cipal corporation  is  involved.  Art.  81.  The  question  whether  there 
was  any  authority  for  the  organization  of  this  corporation,  or  com- 
pliance by  it  with  statutory  requirements,  is  not  submitted  to  us  by 
the  Constitution.  If  not  a  municipal  corporation  our  jurisdiction  is 
excluded ;  if  a  corporation  the  legality  or  constitutionality  of  the  tax 
is  within  our  jurisdiction. 

This  view  directs  our  attention  to  the  defence,  that  under  the  law 
the  municipal  corporations  created  under  the  act  of  1882  have  no 
power  to  levy  taxes.  Bat  the  Legislature,  by  general  act,  has  con- 
ferred that  power  on  all  municipal  corporations.  We  have  afQrmed 
the  constitutionality  of  the  acts.  Act  No.  109  of  1882;  Town  of 
Alexandria  vs.  White,  46  An.  449;  1  Dillon,  Gh.  19,  Sec.  590. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

On  Application  fob  Rbhearing. 

Blanohard,  J.  Plaintiff  asks  a  rehearing  in  this  case  on  the 
ground  that  in  the  opinion  of  the  court  handed  down  no  allusion  is 
made  to  the  point  urged  in  oral  argument,  and  in  the  brief,  that  the 
town  council  of  Kentwood  did  not  adopt  a  budget  and  levy  the  tax 
for  1895  sought  to  be  collected. 
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It  is  insisted  that  the  record  shows  condasively  that  no  budget 
was  adopted,  and  no  tax  levied,  and  that  these  were  essential  pre- 
requisites without  which  no  collection  of  taxes  can  be  had* 

It  is  quite  true  our  opinion  omitted  discussion  of  this  questioui  but 
it  was  for  the  reason  that  plaintiff's  petition  contains  no  allegation  of 
the  non- adoption  of  a  budget,  and  none  that  the  tax  was  not  levied. 
The  matter  was  not  put  at  issue  by  the  pleadings. 

It  is  a  fact  that  plaintiff  offered  in  evidence  the  proceedings  of 
the  town  council  of  Kent  wood  for  1896,  for  the  purpose  of  showing, 
as  stated  on  the  record,  ''  that  there  is  no  law  authorizing  the  col- 
lection of  this  tax."  It  was  clearly  meant  by  this  to  show  that  the 
town  council  had  taken  no  action  formally  levying  this  tax  and 
directing  its  collection.  This  evidenee  was  received  without  objec- 
tion, and  it  may  be  contended  that  this  supplied  the  deficiency  of  the 
pleadings  referred  to.  This  might  be  true  were  it  not  for  the  fact 
that  plaintiff  distinctly  alleges  twice  in  its  petition  that  the  tax  had 
been  levied. 

Having  averred  that  the  tax  which  is  attacked  for  illegality  and 
nullity  had  been  levied,  plaintiff  can  not  be  heard  to  shift  its  posi- 
tion, and  either  assert  or  prove  there  had  been  no  levy. 

Rehearing  refused. 
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No.   12,376. 
State  National  Bank  vs.    New  Oblbans  Brewing  Assooiation 

BT  AIJ9. 

The  snltand  attachments  ai^ainat  sureties  before  the  time  fixed  by  their  contract 
for  payment, can  not  be  maintained  on  the  theory  that  the  insolrency  of  the 
principal  debtor  matures  the  debt,  and  authorises  suit  and  attachments 
against  the  sureties. 

When  the  Oodefor  specific  purposes  matures  the  debt  of  the  insolvent  debtor  the 
insolyency  contemplated  by  the  Code  is  the  cession  of  property  by  the  debtor' 
0.  G.  Art.  2054: 10  La.  582;  6  Bob.  449;  10  An.  324;  38  An.  443. 

Watkins^  y,,  eoneurring:  There  Is  no  doubt  of  the  fact,  that  an  attachment  will  lie 
before  the  debt  falls  due;  but  an  absolute  judgment  can  neither  be  prayed  for 
nor  taken  before  the  maturity  of  the  debt. 

In  the  present  suit,  I  think  it  eyident  the  suit  was  brought  and  an  absolute  Judge 
ment  demanded  on  a  debt  not  due  at  the  time,  and  that  the  plea  of  prema- 
turity was  well  grounded,  and  should  have  been  maintained  and  the  suit  dis- 
missed, reserving  the  right  of  the  plaintiff  to  bring  his  suit  anew. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
King,  J. 
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Bank  VB.  Brewing  Association  et  als. 


jP.  N.  BuUer  and  J.  MoOonnell  for  Plaintiff,  Appellee. 


DinkeUpiel  <&  Hart  for  Receiver  Ricks,  Appellee. 


Harry  H.  HaU  for  O.  J.  Babst,  Defendant,  Appellant. 


Moise  <&  Cahn  for  E.  F.  Hoppe,  Defendant,  Appellant. 


Buck,  Walahe  <&  Buck  for  Peter  Blaise,  New  Orleans  Brewing  Asso- 
ciation and  Emile  Mailer,  Defendants,  Appellants. 


Carroll  <&  Carroll  and  Theodore  Q.  Spitzfadden  for  Theodore  Bram- 
mer.  Defendant,  Appellant. 


J.  B.  12o88er,  Jr.,  for  Jos.  D.  Taylor,  Defendant,  Appellant. 


Argued  and  submitted  February  20,  1897. 
Opinion  handed  down  March  29,  1897. 
Judgment  amended  April  12,  1897. 
Judgment  amended  May  10,  1897. 
Rehearing  refused  May  10,  1897. 


The  opinion  of  the  court  was  delivered  by 

MHiLBB,  J.  This  appeal  is  by  defendants  sued  and  condemned  to 
pay  on  the  promissory  note  of  the  New  Orleans  Brewing  Association,, 
on  the  back  of  which  the  appellants  placed  their  names  before  the 
note  was  delivered  by  the  association  to  the  plaintiff. 

The  note  dated  4th  of  August,  1895,  payable  ninety  days  after  date, 
was  given  by  the  association  for  a  loan  of  money,  and  it  was  under- 
stood that  the  appellants'  names  were  to  be  placed  on  the  note  to- 
secure  the  loan,  the  agreement  being  fulfilled  by  the  delivery  to  the 
plaintiff  of  the  note  thus  secured.  This  suit  was  brought  before  the 
maturity  of  the  note,  the  petition  alleging  the  loan  to  the  Brewing 
Association,  the  giving  by  the  association  of  the  note,  that  the 
appellants  were  guarantors  and  bound  in  solido  for  its  payment,  and 
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it  is  averred  that  the  note  had  matured  by  the  insolvency  of  the 
Association.  Attachments  were  obtained  against  three  of  the  appel- 
lants on  plaintiff  furnishing  bond  and  the  affidavit  the  defendants 
had  mortgaged,  or  were  about  to  mortgage,  their  property  with 
fraudulent  intent,  and  judgment  was  demanded  against  the  associa- 
tion and  the  appellants  in  tolido  for  the  amount  of  the  note,  with 
privilege  on  the  property  of  the  three  defendants  attached  under  the 
writs. 

The  association,  placed  in  the  hands  of  liquidators  after  the  suit  was 
brought,  excepted  on  the  ground  of  prematurity.  The  three  defend- 
-ants  against  whom  the  writs  were  issued  moved  to  dissolve,  on  the 
grounds  of  prematurity;  that  the  petition  disclosed  no  cause  of 
action,  and  that  the  affidavits  were  untrue.  The  defendants  excepted 
to  the  suit  for  prematurity,  that  of  one  of  the  defendants  being  filed 
after  his  answer,  but  his  motion  to  dissolve  the  attachment  assigned 
prematurity  as  one  of  the  grounds;  all  filed  the  exception,  claim- 
ing that  the  defendants  being  sureties  were  entitled  to  the  benefit  of 
<]ivision,  and  with  these  exceptions  some  of  the  defendants  repeated 
the  exception  of  no  cause  of  action  made  on  the  motion  to  dissolve 
the  writs.  The  exception  overruled,  the  defendants,  reserving  the 
benefit  of  the  exceptions,  answered,  pleading  the  general  issue,  and 
again  insisting  on  the  division  allowed  sureties  and  claimed  in  the 
exceptions.  There  was  judgment  against  the  defendants  in  accord- 
ance with  the  prayer  of  the  petition  and  all  the  defendants  appeal, 
except  the  association. 

It  is  contended  by  plaintiff  that  the  exceptions  were  waived  by 
the  answers  of  defendants  and  their  insistence  on  the  benefit  of 
<]ivi8ion.  But  the  surety  sued  before  the  time  of  payment  stipulated 
in  his  contract,  may  well  plead  prematurity,  and  that  defence  failing, 
claim  the  division  of  the  debt  accorded  sureties.  Oivil  Oode,  Arts. 
3045,  8049.  The  answers  filed  after  the  exceptions  were  overruled 
left  the  defendants  the  full  benefit  of  their  exceptions,  if  sustained 
on  appeal,  and  for  greater  caution  the  defendants,  in  answering,  re- 
peated and  reserved  the  advantage  of  the  preliminary  defences.  We 
think  there  was  no  waiver  of  the  exceptions. 

Again,  it  is  insisted  by  the  plaintiff  that  from  one  of  the  defend- 
ants there  was  no  exception  of  prematurity  until  after  his  answer. 
He  is  one  of  the  three  against  whom  the  attachments  issued.  One 
of  his  grounds  to  dissolve  the  writ  was  prematurity.  In  this  suit,  the 
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right  to  bring  it  being  placed  solely  on  the  ground  of  the  insolvency 
of  the  maker  of  the  note,  in  oar  appreciation  the  general  issue  put 
at  issue  the  alleged  insolvency  relied  on  as  authorizing  the  suit 
against  sureties  before  the  def  lult  of  their  principal. 

There  has  been  an  elaborate  discussion  in  this  court  in  reference 
to  the  character  of  the  obligation  arising  from  defendants  not 
payees,  placing  the'r  names  on  the  note  sued  upon  before  its  deliv- 
ery t^  the  plaintiff.  This  question  of  the  original  liability  and  the 
modification  produced  by  the  plea  of  division  ought  to  be  deemed 
fully  answered  by  our  jurisprudence.  Oivil  Oode,  Arts.  8045,  3049. 
Smith  vs.  Qorton,  10  La.  876;  McGuire  vs.  Bosworth,  1  An.  248; 
McOausland  vs.  Lyons,  4  An.  278;  4  Boilleux,  p.  659.  If  the 
appellants  could  be  viewed  as  endorsers  in  the  commercial  sense, 
the  suit  would  fail  because  the  default  of  the  maker  at  maturity  and 
notice  of  that  default  is  essential  to  hold  the  endorser.  It  is,  how- 
ever, as  sureties  the  petition  charges  that  the  appellants  are  liable, 
and  the  question  is  whether  the  surety  can  be  sued  and  his  property 
attached  before  the  period  for  payment  stipulated  by  his  contract, 
and,  of  course,  without  any  default  of  the  principal  debtor  to  pay  at 
the  appointed  time.  This  is  the  dominating  question  in  the  case, 
and  in  its  solution  whether  defendants  are  sumties,  endorsers, 
whether  bound  jointly  or  in  solido^  and  all  other  questions  intro- 
duced into  this  discussion  can,  in  our  opinion,  exert  no  inflaence. 

On  the  part  of  the  defendants  it  has  been  urged  that  no  attach- 
ment, whether  on  the  ground  of  fraudulent  assignment,  actual  or 
contemplated,  or  on  any  other  ground  specified  by  the  Code  of  Prac- 
tice, can  issae  against  a  surety  before,  under  his  contract,  he  can  be 
called  on  to  pay.  On  the  same  line  of  argument,  the  right  to  sue  the 
flurety  before  the  time  appointed  to  fulfil  his  engagement  is  denied. 
His  engagement  is  to  pay,  if  the  principal  defaults,  at  the  maturity  of 
the  obligation.  0.  0.,  Arts.  3085, 3045.  Hence,  the  defendants  have 
invoked  the  line  of  authority  that  under  our  law,  whatever  the  cause 
to  attach,  no  attachment  can  issue  unless  the  debt  is  absolute,  and  a 
conditional  liability  will  not  sustain  the  writ.  In  the  language  of  the 
aathorities  defining  the  character  of  the  debt  there  must  be  debUum 
inprsRsenti  solvendum  in  futuro — that  is,  an  existing  debt,  although  the 
term  of  payment  has  not  arrived.  Hence,  our  courts  have  uniformly 
held  there  could  be  no  attachments  against  endorsers  or  drawers  of 
bills  of  exchange,  whether  viewed  as  accommodation  drawers  or 
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endorsers,  or  snreties,  or  as  drawers  or  endorsers  ic  the  commercial 
sense,  nntil  their  liability  had  become  fixed  by  the  default  of  the 
maker  of  the  note  or  the  acceptor  of  the  bill,  the  principal  debtor. 
Other  types  of  conditional  liabilities  occur  in  oar  reports  in  which 
attachments,  as  well  as  the  right  to  issue,  have  been  denied.  Taylor 
vs.  Drane,  18  La.  64;  Blanchard  vs.  Groussat,  1  An.  96;  Harrod  vs. 
Burgess,  6  Bob.  449;  Dendgre  vs.  Milne,  10  An.  825.  <<  If  the  debtor 
does  not  pay  "  is  the  qualification  of  the  surety's  obligation,  and, 
hence,  it  is  argued  that,  on  the  same  principle  the  attachments  were 
denied  in  the  cases  cited  of  conditional  liabilities,  the  suit  and 
attachment  must  fail  in  this  case  against  sureties  sued  before  the  con- 
tingency on  which  their  liability  depends.  But  the  plaintiff  contends 
that  contingency  has  arrived ;  that  the  debt  for  which  the  sureties 
bound  themselves  was  an  absolute  existing  debt  due  when  the  attach- 
ments were  issued,  and  this  maturity  before  the  time  stipulated  in 
the  contract,  it  is  claimed,  resulted  f^om  the  actual  insolvency  of  the 
brewing  association,  the  principal  debcor.  On  that  issue  there  has 
been  a  great  mass  of  testimony  placed  in  the  record  and  discussed  in 
the  argument.  The  right  of  plaintiff  to  sue  sureties  and  attach  their 
property  is  put  upon  the  single  and  distinct  ground  that  the  debt  had 
become  exigible'  and  absolute,  as  to  principal  and  sureties,  by  the 
actual  insolvency  of  that  principal.  Can  this  proposition,  that  actual 
insolvency  matured  the  debt,  stand  under  our  jurisprudence? 

The  contention  of  the  plaintiff  that  actual  insolvency  of  the  com- 
pany matured  the  debt,  and  hence  authorized  the  suit  and  attach- 
ment against  the  sureties,  is  based  on  the  provision  of  the  Code  that 
the  cession  of  the  debtor  matures  the  debt.  O.  0.,  Art.  2054.  It  is 
claimed  that  as  under  our  law  the  corporation  can  make  no  cession 
of  property,  hence  the  actual  insolvency  of  th0  corporation  is  to  be 
deemed  the  equivalent,  in  respect  to  maturing  debts,  of  the  judicially 
declared  insolvency  of  the  natural  person. 

In  one  aspect  the  argument  of  the  plaintiff  is  contrasted  with  the 
familiar  principle  that  the  contract  of  the  surety  is  to  be  strictly  con» 
strued  in  his  favor.  No  act  of  the  creditor  or  debtor  can  change 
the  obligation  the  surety  has  incurred  and  on  which  he  is 
entitled  to  stand.  The  surety's  contract  in  this  case  is  to 
pay  on  a  fixed  date,  if  his  principal  defaults.  The  argument)«>f  the 
plaintiff  is,  in  effect,  that  the  surety's  obligation  is  changed  by  the 
fact  that  the  debtor  afterward  becomes  insolvent.    If  that  insol- 
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vency  shorteiiB  the  term  for  payment  of  the  principal's  obligation^ 
Htm  it  is  not  easy  to  appreciate  that  the  snrety  binding;  himself  only 
to  pay  at  the  appointed  time,  and  in  the  event  of  the  debtor's  de- 
fault, can  be  called  on  earlier  because  the  debtor  has  become  in- 
solvent. The  argument  thus  gives  to  the  articles  of  the  Oode,. 
relating  to  the  cession  of  the  property  of  the  debtor,  the  effect  of 
changing  without  his  consent  the  surety's  contract.  We  discover  no 
such  purpose  in  the  Code.  When  the  debtor  makes  a  cession  the 
law  matures  his  debts,  not  the  obligation  of  the  snrety,  and  matures- 
the  debtor's  obligation  simply  and  only  to  bring  about  that  equal 
distribution  the  law  contemplates  of  his  property  to  his  creditors. 
But  the  law  in  bringing  about  this  result  does  not,  as  plaintiff's  argu* 
ment  maintains,  invade  the  surety's  obligation,  no  party  to  the 
cession  and  change  the  time  of  his  payment. 

If  the  plaintiff's  argument  is  accepted,  the  term  of  payment  of 
the  obligation  of  sureties  is  made  utterly  uncertain.  With  a  well 
defined  obligation  to  pay  in  ninety  days,  the  argument  is,  the  surety 
may  be  called  on  to  pay  and  his  property  attached,  at  any  moment,, 
after  he  signs,  if  the  debtor  conceives  the  principal  debtor  is  insolvent 
and  is  enabled  subsequently  to  prove  it.  The  argument  destroys  all 
certainty  as  to  the  most  important  feature  of  the  contracts,  the  time 
of  payment.  A  man's  pecuniary  condition  when  his  insolvency  is 
not  judicially  declared  must  necessarily  be  a  matter  of  opinion  for 
others.  He  is  apt  to  deem  himself  solvent.  His  creditors  may  have 
a  different  opinion.  Is  it  to  be  said  the  time  for  payment  fixed  by 
the  contract  is  to  be  displaced,  and  the  test  or  rather  no  test^ 
supplied  by  the  opinion  well  or  ill  founded  of  the  debtor's 
insolvency?  Above  all  is  this  rule  applicable  to  a  surety. 
He  binds  himself  to  pay  on  a  fixed  day.  Is  he  to  be  made  to 
respond  earlier,  or  at  any  time,  the  creditor  conceives  the  prin- 
cipal is  insolvent.  It  is  the  policy  of  the  law  in  maturing  debts  of 
the  insolvent  debtor,  for  purposes  of  securing  the  equal  distribution 
of  his  property,  to  establish  a  fixed  point  of  time.  It  is  essential 
this  point  of  time  should  be  certain.  All  transfers  of  property  by 
the  insolvent  debtor  three  months  before  his  faUwre  are  annulled, 
and  failure  is  used  in  the  same  sense  as  insolvency.  In  other 
respects  it  is  important  that  the  insolvency  that  is  to  mature  debts, 
or  for  other  purpose,  should  be  determined,  and  not  depend  on  the 
supposed  insolvency  of  the  debtor.    Hence  the  Oode  itself  declares  it 
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is  the  cession  of  property,  not  aetoal  or  sapposed  insolvency,  that 
matores  the  debt.  Art.  2064.  There  is  a  line  of  cases  that  hold  that 
the  insolvency,  whenever  used  by  the  Oode,  to  mature  debts  or  to 
accomplish  any  other  purpose,  means  judicially  declared  insolvency; 
that  is,  the  cession  of  property.  Mnllaudon  vs.  Foucher,  8  La.  6S2 ; 
Harrod  vs.  Burgess,  5  Rob.  449;  Den^gre  vs.  Milne,  10  An.  824; 
Seixas  vs.  Citizens  Bank,  88  An.  448.  The  provision  then  of  the 
Oode  relied  on  to  sustain  this  suit  and  attachmenibs  maturing  debts, 
designed  only  to  regulate  the  distribution  when  the  cession  of  prop- 
erty occurs,  has  no  application  to  a  corporation  not  within  the  scope 
of  our  law  providing  for  cession  to  creditors.  Nor  does  the  theory 
of  that  provision  sustain  the  argument  that  the  maturity  of  the  debt, 
especially  as  regards  sureties,  depends  on  the  pecuniary  condition  of 
the  debtor.  The  maturity  is  fixed  by  the  contract.  When  the  law, 
for  specific  purposes  only,  declares  the  maturity  of  the  debt,  that 
maturity  is  fixed,  i.  6.,  by  the  cession  of  property.  It  follows  that 
the  theory  on  which  this  suit  was  instituted  and  the  attachment 
issued,  that  the  alleged  insolvency  of  the  brewing  association 
gave  a  right  to  sue  the  sureties  and  attach  their  property,  can  not  be 
maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  the  attachments 
^ssued  be  set  aside,  and  plaintiff's  suit  dismissed  with  costs. 

Ohibf  Justicb  Nioholls  concurs  in  the  decree. 

CoNCUBBiNa  Opinion. 
Watkinb,  J.    This  is  a  suit  upon  an  unconditional  obligation  for 
the  payment  of  money  by  the  brewing  association,  coupled  with  an 
attachment. 

It  is  of  the  following  form,  viz. : 

'<  $20,000.  Nbw  Obleans,  August  14,  1895. 

<*  Ninety  days  after  date  we  promise  to  pay  to  the  order  of  our- 
selves twenty  thousand  dollars  at  the  for  value 
received,  with  interest  at  the  rate  of  eight  per  cent,  per  annum  after 
maturity  until  paid. 

''No.  Due  November  15. 

''  Nbw  Orlbans  Bbbwing  Association, 
''  Ernest  Pbaobt. 

<'  Nbw  Oblbans  Bbbwino  Association, 
"  Peter  Blaise,  President,^^ 
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Upon  the  reverse  of  that  inBtmment  appear  the  following  endorse - 

ments,  viz. : 

''  Nbw  Orleans  Brbwing  Assooiation, 

«<  Pbtbb  Blaisb,  President. 

<<  Nbw  Oslbans  BBBwma  Assooiation^ 

''  EsNBST  Pbagst,  Seeretary. 

*'B.  P.  HOPPB. 

''  E.   MULLBB. 

"J.  D.  Taylor. 
«  Thbo.  Brukmbr. 
'<  Ohas.  J.  Babst. 
«  Pbtbr  Blaisb." 

The  salt  was  filed  on  the  8d  of  November,  1895,  more  than  ten  days 
prior  to  the  date  at  which  the  note  went  to  maturity,  and  in  the  peti- 
tion there  is  a  full  and  complete  description  of  the  note  and  the  date 
of  its  maturity,  as  it  appears  from  the  recitals  thereof. 

Alleging  that  the  persons  whose  names  are  above  ennmerated 
became  ''  guarantors  "  to  the  bank  for  the  full  payment  of  said  note 
<<  as  surety  endorsers"  thereon,  and  '<  bound  in  tolido  with,  and  as 
sureties  to  said  association,"  the  petition  alleges  that  it  is  advised 
and  believes  that  said  association  is  insolvent  and  unable  to  pay  its 
debts. 

That  Theodore  Brnmmer,  Charles  J.  Babst  and  Peter  Blaise, 
''  sureties  upon  said  note  as  aforesaid,  have  each  of  them  mortgaged, 
assigned,  and  disposed  of,  or  are  about  to  mortgage,  assign  or  dis- 
pose of  their  property  rights  and  credits,  or  some  part  thereof,  with 
intent  to  defraud  their  creditors,"  etc. — ^In  the  language  of  theOode 
of  Practice.    O.  P.  240. 

The  petitioner  then  prays  for  citation  to  the  brewing  association 
and  each  one  of  the  parties  enumerated,  and  for  writs  of  attachment 
against  the  three  defendants  enumerated,  viz. :  Theodore  Brummer, 
Charles  J.  Babst  and  Peter  Blaise ;  and  that,  after  due  proceedings 
had,  petitioner  have  judgment  in  its  favor  and  against ''  all  the  pari- 
ties enumerated  supra,  naming  them,  for  the  full  amount  of  the 
debt,  with  eight  per  cent,  per  annum  interest  from  judicial  demand 
until  paid;"  that  the  writs  of  attachment  be  maintained  on  all  the 
property  attached,  with  the  recognition  of  the  privilege  of  the  bank 
upon  same. 

On  the  11th  November,  1895,   the  defendant,  Peter  Blaise,  filed  a 
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motion'  to  di0^W&  the  writ  of  attachment  as  to  him,  on  the  grounds 
(1)  no  canse  of  action;  (2)  prematurity,  and  (3)  falsity  of. affidavit; 
and  upon  the  same '  date  a  like  motion  to  dissolva  was  filed  by 
Charles  J.  Babst. 

Upon  the  14th  of  November,  1895,  Theodore  Brummer  filed  a  simi- 
lar motion  to  dissolve  the  attachment  as  to  him,  prefacing  same  with 
a  reservation  of  right  under  an  exception,  that  had  been  filed  pre- 
viously. 

Subsequently  some  of  the  remaining  -parties  filed  similar  excep- 
tions ;  and  one  or  two  of  them  pleaded  a  division  of  i^heir  liability. 

Od  the  trial  of  the  exceptions,  the  same  were  submitted  on  the 
face  of  the  papers ;  and  two  days  subsequently  the  oourt  rendered  its 
opinion. 

In  his  opinion  the  judge  a  quo  substantially  assigned  that  taking 
the  allegations  of  the  petition  as  true,  the  parties  placing  their 
names  on  the  back  of  the  note  sued  on  must  be  held  and  treated  as 
sureties  or  guarantors  as  it  is  so  alleged,  and  such  being  the  lega} 
situation  ''  the  debt  eocisted,  the  obligation  was  incurred,  aud  the 
defendants  bound  themselves  to  the  plaintiffs  for  the  moment  for 
which  they  placed  their  signatures  upon  the  back  of  the  note,  and 
not  upon  the  maturity  of  the  note  as  contended,"  though  the  judge 
oxpressly  stated  that  he  did  not  thus  hold  or  decide,  but  from  the 
standpoint  of  the  defendants  pleading  no  cause  of  action  the  case 
must  be  viewed  in  that  light  for  the  purpose  of  the  exception. 

In  this  I  think  he  was  right. 

Proceeding,  the  judge  said  further: 

^'  The  court  takes  the  allegation  of  the  petition  in  this  respect,  as 
well  as  the  allegation  that  by  reason  of  the  insolvency  of  the  maker, 
the  New  Orleans  Brewing  Association,  the  note,  is  due  as  true,  and 
decides  on  the  face  of  the  papers  the  plaintiff  has  shown  leg^ 
grounds  for  an  attachment,  and  therefore  the  exceptions  of  no  cause 
of  action  are  overruled,  and  the  motions  to  dissolve,  on  the  face  of 
the  papers,  are  denied,"  not  disposing  of  the  pleas  of  prematurity. 

In  this  I  think  he  was  wrong. 

Subsequently  the  case  went  to  trial,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  full  amount  of  the  debt,  against  aU 
the  defendants  in  solido,  sustaining  and  enforcing  the  atta^menta. 

An  application  for  a  new  trial  having  been  applied  for  and  over- 
ruled the  three  attached  defendants  prosecute  this  appeal. 


FORTY-NINTH  ANNUAL  BBPORTS,  1897.  948 

Bank  vb.  Brewing  Asaooiatlon  eC  als. 

In  my  view  the  note  in  salt  evidencea  an  absolute  debt  as  eoeiaUng 
at  Un  dote,  and  one  the  character  of  which,  whether  joint  or  solidary, 
it  is  needless  now  to  determine.  As  the  parties  bonnd  themselves 
so  will  they  remain  bonnd. 

Having  placed  their  names  upon  the  back  or  reverse  of  the  note 
at  the  timo  of  its  execution,  or  while  it  was  yet  in  the  possession  of 
the  payee  or  first  taker,  the  several  defendants  other  than  the  maker 
will  be  deemed  sureties,  and  as  such  bound  as  their  principal  is. 

Rogers  &  Woodall  vs.  Qibbs,  24  An.  467,  and  the  authorities 
therein  collated.  If  the  defendants  were  only  bound  as  endorsers 
pure  and  simple,  their  obligation  would  be  merely  conditional,  only 
becoming  absolntef  at  maturity.  Claflln  &  Oo.  vs.  Feibelman,  44  An. 
519;  National  Bank  vs.  Moss,  41  An.  227. 

But,  notwithstanding  the  debt  existed,  it  toaanot  due  on  the  face  of 
the  note,  at  the  date  it  was  filed,  or  when  Judgment  was  rendered. 

**  Every  obligation,"  says  the  Code,  '*  gives  impliedly  a  right  of 
action  to  enforce  its  execution,  but  the  obligation  and  the  right  of 
action  do  not  always  arise  at  the  same  time.  Thus,  in  contracts  to 
be  performed  at  a  future  period,  the  obligation  which  ^rows  out  of 
the  contract  arises  at  the  very  moment  of  making  it«  but  the  right  of 
action  growing  out  of  it  arises  only  when  the  stipulated  term  has 
arrived."    0.  P.  14. 

^*  What  is  due  only  at  a  certain  time  can  not  be  demanded  before 
the  expiration  of  the  intermediate  time,"  etc.     R.  0.  0.  2052. 

'^  When  the  demand  is  premature,  that  is  to  say  when  the  action 
has  been  brought  before  the  debt  had  become  due,  the  suit  must  be 
dismissed,  leaving  to  the  party  his  right  Uf  bring  the  suit  anew."  0. 
P.  158. 

The  prayer  of  the  petition  in  thi^  case  is  for  an  abeolute  judgment 
against  the  defendants  in  aolido,  and  that  is  the  kind  of  judgment 
which  was  pronounced  against  them ;  and  claim  is  made  that  the 
note  had,  as  a  matter  of  law,  become  due  by  reason  of  the  fact  that 
the  brewing  association  had  become  insolvent  and  unable  to  pay  its 
debts. 

But  conceding  the  fact,  arguendo,  that  the  brewing  association  had 
become  insolvent  since  the  execution  of  the  note,  did  that  have  the 
legal  eiVect  of  maturing  the  debt  and  rendering  it  exigible  as  to  the 
principal  and  securities? 

The  only  cases  that  are  cited  by  the  plaintiff  are  Jeffries  vs.  Belle* 
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Tilld  Iron  Works  Oompany,  15  An.  19,  and  the  case  of  same  title,  18 
An.  685 ;  bat  the  only  prpposition  decided  in  those  cases  was  that 
corporations  have  no  riffht  to  make  a  cession  of  property  under  the 
insolvent  laws  of  the  State — a  proposition  frequently  and  recently 
affirmed  by  this  coort. 

There  are  two  kinds  of  insolvency  known  to  and  recognized  in  oar 
law,  viz.:  (1)  actual  insolvency ;  (2)  declared  insolvency.  Anillns- 
tration  of  the  former  is  found  in  the  precept  of  the  Oode,  which 
declares,  that  **  by  being  in  insolvent  circumstances  is  meant  that  the 
whole  property  and  credits  are  not  equal  in  amount,  at  a  fair 
appraisement,  to  the  debts  due  by  the  party."     R.  0.  O.  1985. 

And  again:  ^*Solvency  is  the  ability  to  pay  one's  debts.  He  who 
can  not  pay  all  that  he  owes  is  not  solvent.*'     R.  0.  O.  8556,  No.  26. 

An  illustratioo  of  the  latter  is  the  *'  failure,"  or  insolvency  defined 
in  the  Revised  Statutes,  Sec.  1808,  and  which  means  *<  a  condition 
of  insolvency,"  which  has  been  judicially  and  *'  authoritatively 
fixed;  an  event  certain  and  determined."  Seixas  vs.  Citizens  Bank, 
38  An.  424.  ' 

We  are  not  informed  that  it  has  ever  been  held  that  the  actual 
insolvency  of  a  natural  person  has  the  effect  of  making  all  of  his 
indebtness  mature ;  and  we  are  not  aware  of  any  precept  of  law 
or  adjudication  which  declares  that  any  sach  an  effect  is  to  be  at- 
tributed to  the  indebtedness  of  an  insolvent  corporation,  or  as  to 
those  who  have  become  its  securities. 

In  the  recent  case  of  Poitevent  &  Favre  vs.  Standard  Manufact- 
uring Company,  ante  p.  72,  we  drew  the  distinction  between  the 
two  kinds  of  insolvenc^y,  And  held  that  actual  insolvency  was  no 
ground  for  an  attachment. 

There  is  no  doubt  of  the  fact  that  an  attachment  will  lie  before  the 
debts  fall  due;  but  an  absolute  judgment  can  neither.be  prayed  for 
nor  taken  before  the  maturity  of  the  debt. 

The  proper  course  is  to  ask  for  a  writ  of  attachment  to  issue  for  a 
debt  not  due,  unaccompanied  by  a  prayer  for  absolute  judgment;  and 
when  the  debt  becomes  due,  the  petition  should  be  amended,  setting 
forth  the  fact  of  the  debt  having  g^ne  to  maturity  since  the  original 
petition  was  filed,  and  that  he  is  entitled  to  judgment  for  the  debt — 
sastaining  the  attachment  with  privilege.  Williams  vs.  Duer,  14  La. 
531:  Nelson  vs.  Pool,  17  La.  209;  Oatlett  Vs.  Heflner,  23  An.  577; 
Warfield  vs.  Oliver,  23   An.  612;  Gardner  vs.  Shipley,  4  An.  184; 
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McDaniel  vs.  Gardner,  84  An.  841;  National  Bank  vs.  Moss,  41  An. 
2*27;  Olaflin  it  Co.  vs.  Feibelman,  44  An.  618;  Egan  vs.  Fash,  46  An. 
474;   Lemann  vs.  Trnxillo,  82  An.  66 ;   Gambel  vs.  Beer,  86  An.  487. 

In  State  ex  reL  Merz  vs.  Judge,  81  An.  120,  it  was  said : 

"So,  we  hold  that  the  question  of  prematnrity  mnst  be  tested  by 
the  facts  existing  at  the  date  the  salt  is  brooght,  and  that  the  pen- 
alty is  dismissal  of  the  suit,  if  found  premature. 

"  Under  this  view  it  is  manifest  that  the  expiration,  pending  the 
suit,  of  the  time  of  the  alleged  extension,  does  not  relieve  the. 
plaintiff  from  the  consequences  of  his  wrongful  act ;  that  the  rela- 
tors have  the  right  to  have  the  court  review  the  judgment  of  the 
District  Court  on  the  question  of  prematurity,  and  if  the  exception 
is  found  to  be  well  taken,  they  have  the  right  to  demand  the  main- 
tenance of  their  injunction  and  the  setting  aside  of  plaintiff's 
order  of  seizure." 

In  Adams  vs.  Day,  14  La.  608,  it  was  held  that  the  attachment 
■allowed  by  act  of  7th  of  April,  1826,  in  case  of  debts  not  due,  was 
not  intended  as  a  means  of  bringing  the  debtor  into  court,  but  only 
as  a  conservatory  measure.  Irish  vs.  Wright,  8  R.  428;  Read  vs. 
Ware,  2  An.  498;  Dendgre  vs.  Milne,  10  An.  824. 

I  think  it  evident  that  the  plaintiff's  suit  was  brought  and  abso- 
lute judgment  demanded  on  a  debt  not  due  at  the  time,  and  that  the 
plea  of  prematurity  was  well  grounded,  and  should  have  been  main- 
tained and  the  suit  dismissed,  reserving  the  right  of  the  plaintiff  to 
bring  his  suit  anew. 

Entertaining  this  view,  I  think  this  is  quite  enough  to  decide. 

Brbaux,  J.,  dissents. 

SUPPLBMBNTAL  DBCRBB. 

MnEiLBR,  J.  In  view  of  the  consent  herein  filed  for  the  modifica- 
tion of  the  judgment  on  this  appeal:  It  Is  now  ordered,  adjudged  and 
decreed  that  our  previous  judgment  be  set  aside,  and  in  lieu  thereof, 
4t  is  now  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  avoided  and  annulled,  in  so  far  as  it  condemns  the 
Appellants  Theodore  Bramer,  Peter  Blaise,  Charles  J.  Babst  and  E.  F. 
Hoppe  to  pay  plaintiff's  demand,  and  as  to  those  defendants,  it  is 
ordered  and  decreed  that  plaintiff's  suit  be  dismissed  at  plaintiff's 
•eosts,  and  it  is  further  adjudged  and  decreed  that  the  writ  of  attach- 
60 
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ment  issaed  against  the  property  of  said  Theodore  Bmmer,  Oharles 
J.  Babst  and  Peter  Blaise  be  set  aside  and  dissolved  at  plaintiff's 
costs. 

On  Application  for  Rbhbabino. 

MiLLEB,  J.  The  application  for  the  rehearing:  brings  to  onr  notice 
that  some  of  the  defendants  against  whom  judgment  was  rendered 
by  the  coart  below  did  not  appeal,  and  our  judgment  reversed  that 
of  the  lower  court  as  to  all  the  defendants.  We  had,  prior  to  the 
application,  corrected  the  error  in  part,  and  we  now  make  a  further 
correction.  It  is  therefore  ordered  that  our  previous  decree,  as  well 
as  the  amendment  thereof,  be  set  aside,  and  now  proceeding  to  render 
such  judgment  as  should  have  been  given  on  this  appeal.  It  is 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower  court 
be  avoided  and  reversed,  in  so  far  as  it  condemns  Charles  J.  Babst, 
Theodore  Brumer,  Peter  Blaise,  E.  F.  Hoppe  and  Joseph  D.  Taylor, 
defendants,  to  pay  plaintiff's  debt,  and  in  so  far  as  said  judgment 
maintains  the  attachments  against  said  C.  J.  Babst,  Peter  Blaise  and 
Theodore  Brumer;  that  as  to  said  defendants  the  plaintiff's  suit  be 
dismissed  and  said  attachments  be  dissolved;  that  the  costs  of  this 
appeal  and  those  of  the  lower  court  incurred  in  prosecuting  the  suit 
against  all  said  defendants  be  paid  by  plaintiffs,  and  in  so  far  as  the 
judgment  of  the  lower  court  condemns  the  New  Orleans  Brewing 
Association  and  Emile  MuUer  to  pay  plaintiff's  debt,  interest  and 
costs,  said  judgment  is  affirmed,  and  it  is  further  ordered  that  the 
application  for  the  rehearing,  with  this  modification,  be  refused. 

Bbgaxtx,  J.,  dissents. 


No.  12,405. 

State  bx  bbl.  Plobvillb  Foy  vs.  Mayob  and  Council  of  New 

Obleans. 

It  l8  a  fundamental  principle  of  the  law  of  mandamus,  that  a  writ  will  neyer  be 

granted  in  cases,  where  if  issued,  it  would  prove  unavailing. 
The  present  application  boars  a  close  resetnbiance  to  that  made  in  Ex  rel.  Samory, 

34  An.  469,  and  the  court  quotes  from  and  affirms  the  principles  therein  decided 
The  city  of  New  Orleans  has  not  the  same  freedom  of  action  it  had  prior  to  the 

Constitution  of  1879. 
A  party  seeking  to  have  public  officers  ordered  by  mandamus  to  perform  duties 

imposed  upon  them  by  a  certain  specified  law  must  keep  inside  the  terms  of 

the  law  and  not  travel  beyond  it. 
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A  PPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
-**     King^  J. 


Louque  <&  Pcnnes  for  Plaintiff,  Appellee. 


James  J.  McLoughlin,  Assistant  Oity  Attorney,  and  Samuel  L.  Oil- 
more,  City  Attorney,  for  Defendants,  Appellants. 


Argued  and  submitted  March  16,  1897. 
Opinion  handed  down  March  29,  1897. 
Rehearing  refused  April  26,  1897. 


Statement  of  the  Oasb. 

Relator  allecced  that  he  had  obtained  an  absolute  judgement  against 
the  city  of  New  Orleans  (aflSrmed  by  the  Oourt  of  Appeals) ,  in  the 
sum  of  sixteen  hundred  and  fifty -eight  dollars,  with  five  per  cent, 
interest  thereon  from  April  14,  1894,  and  costs  of  suit.  That  he 
was  the  transferee  of  another  judgment  rendered  in  favor  of  Jacob 
Burkbardt  against  the  city  of  New  Orleans,  for  the  sum  of  nine 
hundred  and  thirty -seven  dollars,  with  legal  interest  from  Feb- 
ruary 8,  1887,  and  costs.  That  both  of  said  judgments  were  re- 
corded in  the  office  of  the  Oity  Oomptroller. 

That  under  Act  No.  5  of  1870  (extra  session)  it  was  made  the 
ministerial  duty  of  the  city  of  New  Orleans  to  budget  all  unpaid 
judgments  on  the  next  budget,  hat  the  City  Council  was  then  pre- 
paring the  budget,  and  had  published  the  budget,  which  was  to  be 
in  force  for  the  year  1897,  and  they  had  failed  to  place  relator 
thereon  for  the  amount  of  the  aforesaid  judgment,  although  due 
demand  had  been  made.  He  prayed  that  a  writ  of  mandamus  issue, 
directed  to  the'  Mayor  and  council  of  the  city  of  New  Orleans, 
ordering  them  to  budget  in  the  general  budget  for  1897  the  amount 
necessary  to  pay  the  judgments  aforesaid.  The  defendant  city 
averred  that  the  city  had,  in  accordance  with  law,  prepared  and 
adopted  a  budget  of  revenues  and  expenditures  for  the  year  1897. 
That  the  appropriations  made  in  said  budget,  for  the  particular  pur- 
poses therein  named,  could  not  be  diverted  from  those  objects  for 
any  cause  whatsoever,  but  should  remain  and  be  kept  sacred  to  the 
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object  of  the  appropriatioD  (Act  No.  88  of  1879,  Sec.  5) .  That  the 
budget  of  revenues  and  expenses  exhausted  all  the  revenues  of  that 
year,  for  the  expenses  of  that  year,  as  named  in  the  budget.. 

That  it  was  the  duty  of  the  council  to  estimate  the  receipts  and 
expenses  in  preparing  the  yearly  budget,  and  that  after  the  council 
had  exercised  its  discretion  vested  in  it  by  law  and  determined  the 
amounts  of  receipts  and  expenditures,  and  had  appropriated  the 
same,  its  action  could  not  be  reviewed  in  a  mandamus  proceeding. 

That  the  demand  of  relator  was  an  ordinary  demand  for  money, 
and  he  was  limited  in  his  action  against  the  fund  and  taxes  and  col- 
lections of  the  particular  year  during  which  the  obligation  which 
formed  the  basis  of  the  judgment  was  created. 

That  the  city  could  not  legally  apply  the  taxes  for  the  year  1897 
for  the  payment  of  any  other  expenses  than  those  of  the  year  1897. 
The  District  Oourt  made  the  mandamus  peremptory,  ordering  the 
Mayor  and  City  Council  to  budget  in  their  budget  for  the  year  1897 
the  amount  necessary  to  pay  the  two  judgments  of  relator,  and  the 
city  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLs,  C.  J.  The  City  Council,  on  the  16th  of  December,  1896, 
adopted  its  budget  for  1897,  and  on  the  16th  of  the  same  month  it 
was  approved  and  signed  by  the  Mayor.  The  judgment  making  the 
mandamus  peremptory  was  rendered  on  the  2l8t  of  December,  1896, 
and  signed  on  the  4th  of  January,  1897.  The  original  order  for  the 
alternative  writ  bore  date  December  8,  1896. 

Act  No.  6  of  1870,  referred  to  by  relator,  requires  in  its  first 
section  that  parties  holding  contested  or  disputed  claims  against 
the  city  of  New  Orleans  should  establish  them  by  direct  ordinary 
action  brought  against  the  city.  By  the  second  section  it  is  enacted 
that  thereafter  no  writ  of  execution  or  fieri  facias  should  issue 
from  any  of  the  courts  of  the  State  against  the  city  of  New  Orleans 
to  enforce  the  payment  of  any  judgment  for  money  against  the  city, 
but  final  judgment  against  the  city  condemning  the  city  to  pay  any 
sum  in  money  when  the  same  shall  have  become  executory  shall 
have  the  effect  of  establishing  and  fixing  the  amount  of  the  plain  - 
tiff's  demand  against  the  corporation  and  the  plaintiff  might  cause  a 
certified  copy  of  the  said  judgment  together  with  a  copy  of  the 
plaintiff's  petition  and  the  defendant's  answer  in  the  cause  in  which 
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sach  judgment  was  rendered,  together  with  the  certificate  of  the 
clerk  of  said  court  that  such  judgment  is  final  and  executory,  to  be 
filed  in  the  office  of  the  comptroller  of  the  city,  and  it  should  be  his 
dnty  to  receive  the  same  and  cause  the  same  to  be  registered  in  his 
office,  of  the  date  on  which  the  same  shall  have  been  presented,  and 
when  so  registered  it  should  be  the  duty  of  the  comptroller  to  war- 
rant on  the  treasurer  or  disbursing  officer  for  the  amount  due  there- 
on without  any  special  appropriation  of  money  therefor  by  the 
Common  Oouncil ;  provided  always  that  there  be  sufficient  money  in 
the  treasury  to  pay  such  judgment  specially  designated  and  set 
apart  for  that  purpose  in  the  annual  budget  or  detailed  statement 
of  items  of  liability  and  expenditure  required  to  be  made  by  the 
one  hundred  and  twenty -fourth  section  of  Act  No.  164  of  1856,  or 
such  laws  as  might  thereafter  be  enacted  relating  thereto.  The  third 
section  of  the  act  declared  that  iu  case  the  amount  of  money  desig- 
nated in  the  annual  budget  for  the  payment  of  judgments  against 
the  city,  at  the  date  when  any  judgment  against  the  city  shall  have 
been  final  and  executory,  shall  have  become  exhausted,  the  Common 
Oouncil  shall  have  power,  if  they  deem  it  proper,  to  appropriate 
from  the  money  set  apart  in  the  budget  or  annual  escimate  for  con- 
tingent expenses  a  sufficient  sum  of  money  to  pay  said  judgment 
or  judgments,  but  if  no  such  appropriation  be  made  by  the  Common 
Oouncil,  then  all  judgments  shall  be  paid  in  the  order  in  which  they 
shall  be  filed  and  registered  in  the  office  of  the  comptroller  from  the 
first  money  next  annually  set  apart  for  that  purpose. 

The  fourth  section  subjects  certain  officers  of  the  corporation  to 
liability  to  an  action  for  damages  at  the  hands  of  any  judgment 
creditors  who  should  have  been  unjustly  delayed  in  the  payment  of 
their  demands,  or  should  not  have  been  paid  in  the  due  and  regular 
order  in  which  the  same  were  entitled  to  be  paid,  or  by  reason  of 
any  unjust  preference  to  other  persons. 

The  one  hundred  and  twenty -fourth  section  of  Act  No.  164  of 
1866  referred  to  in  the  act  of  1870  reads  as  follows : 

'*  The  Common  Oouncil  shall  once  in  every  twelve  months,  before 
fixing  and  deciding  upon  the  amount  of  taxes  to  be  assessed  for  the 
coming  year,  cause  to  be  made  out  a  detailed  estimate  exhibiting  the 
various  items  of  liability  and  expenditure,  including  the  requisite 
amount  for  contingent  expenses  during  said  year;  and  shall  cause 
the  same  to  be  published  for,  at  least,  ten  days  in  the  official  journal 
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of  the  ciDy,  and  such  rate  of  taxation  not  exceeding  one  dollar  and 
fifty  cents  on  one  hundred  dollars  of  valuation  shall  thereafter  be 
fixed  and  assessed  as  together  with  other  revenues  of  the  city  may 
be  necessary  to  meet  said  estimated  liabilities  and  expenditures. 
The  adoption  of  said  detailed  estimate  shall  be  considered  as  the 
appropriation  of  the  amount  therein  stated  for  the  purposes  therein 
eta  ted  and  no  money  shall  be  drawn  from  the  city  treasury  except 
the  same  shall  have  been  previously  appropriated  for  the  purpose 
for  which  it  was  drawn." 

Relator  referred  the  court  to  State  ex  rel.  Oarondelet  Canal  and 
Navigation  Co.  vs.  Mayor  and  City,  SO  An.  130,  in  which  it  was  declared 
that  the  duty  of  the  city  to  make  provision  for  the  payment  of  judg- 
ments was  discretionery  neither  as  to  time  or  manner — that  the  law 
required  imperatively  that  it  should  be  in  the  next  annual  budget 
and  by  setting  apart — appropriating  a  sufficient  amount  out  of  the 
annual  revenues — that  the  duty  of  the  Mayor  and  administrators  was 
plain  and  the  rights  of  relator  absolute. 

The  decision  in  question  and  the  law  upon  which  it  was  based  must 
be  read  at  the  present  time  in  connection  with  legislatioa  as  it  now 
•exists  upon  the  powers  of  municipal  corporations  to  create  obliga- 
tions, the  extent  of  the  obligations  so  to  be  created,  the  instruments 
by  which  they  are  to  be  evidenced,  the  ways  and  means  by  which 
they  are  to  be  met,  the  time,  place  and  manner  of  doing  so  and  the 
remedies  for  their  enforcement  (Act  No.  80  of  1877 ;  Constitution  of 
1879,  Act  No.  38  of  1879) .  The  present  application  bears  a  close 
resemblance  to  that  made  in  the  case  of  State  ex  rel.  Samory  vs.  City, 
•34  An.  469.  In  that  case,  as  in  this,  the  council  adopted  its  budget 
after  the  alternative  writ  of  mandamus  had  been  served  upon  it.  Of 
that  particular  feature  of  the  case,  the  court  said:  ''There  was 
nothing  in  the  judicial  action  had  in  the  relator's  proceeding  which, 
in  any  manner,  restrained  or  controlled  their  action  in  the  premises, 
or  which  could  have  authorized  or  excused  them  (the  council)  for 
postponing  the  performance  of  said  functions  (the  adoption  of  the 
budget)  beyond  the  time  fixed  by  the  law  itself  to  await  the  deter- 
mination of  the  claim  asserted  by  him  and  denied  by  themselves." 
The  court,  referring  to  the  fact  that  the  budget  had  been  in  fact 
adopted  when  its  judgment  was  rendered,  stated  that,  under  the  law 
of  1879  (No.  88) ,  appropriations  made  therein  were  prohibited  from 
being  subsequently  diverted  from  the  object  of  the  appropriation,  and 
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it  was  at  a  loss  to  see  where  the  jadiciary  derived  authority  to  com- 
pel the  coancil  to  violate  this  plain  provision  of  the  law ;  that  it  was 
a  fundamental  principle  of  the  law  of  mandamus  that  a  writ  would 
never  be  spranted  in  cases  where,  if  issued,  it  would  prove  unavail- 
ing^ (High  on  Extraordinary  Remedies,  par.  14,  and  authorities  there 
cited)  ;  that  in  the  case  before  it  matters  were  in  that  situation.  It 
said:  ''  However  clear  may  have  been  relator's  right  to  have  had  an 
appropriation  made  for  his  demand,  and  however  clear  the  duty  of 
respondent  to  have  made  it,  the  fact  remains  that  the  appropriation 
was  not  made.  This  fact  alone  would  not,  perhaps,  have  been  suffi- 
cient to  defeat  his  right  by  mandamus  to  compel  the  city  authorities 
to  do  out  of  season  that  which,  after  proper  demand  and  putting  in 
default,  they  had  failed  to  do  in  season.  But  it  is  supplemented  by 
the  additional  fact  that  the  entire  revenues  have  been  actually  appro- 
priated to  other  purposes."  The  court  then  showed  that  the  grant- 
ing by  it  of  the  mandamus  asked  would  carry  with  it,  unavoidably,  the 
disturbance  of  the  rights  and  claims  of  third  parties  not  before 
it,  and  this  result  was  ou'^  which  should  not  be  permitted  through  a 
mandamus.  How,  asked  the  court,  would  the  corporation  execute 
the  mandamus,  if  maintained?  What  appropriation  shall  they  annul 
or  reduce,  in  order  to  provide  for  relator's  demand?  The  mandamus 
does  not  specify.  Suppose  they  should  decide  for  example  to  pro- 
vide for  it  out  of  the  appropriation  made  for  the  payment  of  ''  judg- 
ments." Would  not  the  judgment  creditors,  entitled  to  the  benefit 
of  that  appropriation,  have  the  right  to  enjoin  them  from  so  doing? 
If,  on  the  other  hand,  they  should  determine  to  reduce  all  the  appro- 
priations ratably,  that  would  only  expose  them  to  the  same  assaults 
by  a  multitude  instead  of  by  a  few  interested  parties.  If  it  be  said 
they  may  provide  for  it  oat  of  appropriations  for  city  expenses,  the 
reply  is  first,  that  they  are  not  ordered  to  do  so,  and  under  the  law, 
appropriations  for  those  purposes  are  as  inviolable  as  any  others. 
Secondly,  that  no  doubt  upon  those  funds  as  well  as  others,  employ- 
ees have  acquired  rights ;  thirdly,  that  these  appropriations  may  be 
essential  to  the  alimony  or  support  of  the  city.  We  lyre  not  con- 
cerned with  the  question  of  the  inadequacy  of  other  legal  remedies 
for  the  enforcement  of  relator's  rights.  That  is  a  reason  for  the 
exercise  of  the  remedy  of  mandamus  when  that  remedy  is  other- 
wise adequate  and  appropriate.  But  we  hold  that  in  such  a  matter 
as  that  now  under  discussion  mandamus  is  not,  under  any  circum- 
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stances,  an  adequate,  appropriate  or  even  legal  remedy,  and  we  wish 
it  distinctly  understood  that  we  decide  nothing  else."  The  same 
questions  asked  and  answered  by  the  court  in  the  Samory  case  may 
be  asked  and  answered  by  us  in  the  same  way.  In  the  case  of  State 
ex  rel,  Folsom  Bros.  vs.  Mayor  and  Administrators,  82  An.  718,  the 
court  said :  '^  The  first  thing  that  attracts  judicial  cognizance  on  the 
very  face  of  the  record  is  that  any  decree  rendered  by  us  herein 
*  *  *  must  be  prospective  only.  The  past  is  beyond  recall  and 
beyond  remedy." 

Relator  does  not  claim  that  he  occupies  a  position  that  entitles  him 
to  an  order  for  the  levying  of  an  additional  tax  to  pay  him.  What 
he  seeks  to  do  is  to  take  the  situation  just  as  it  is,  and  through 
the  court  to  control,  in  manner,  form  and  for  purposes,  other  than 
those  fixed  ^  by  the  council  itself,  the  funds  to  be  received  in 
the  year  1897  under  the  budget  as  made.  We  are  bound  to 
assume,  as  matters  stand,  that  the  City  Council  has  gone  over  the 
whole  ground,  and  made  such  (]ispo8ition  of  the  funds  which  will 
accrue  to  the  corporation  during  the  present  year  as  its  needs  will 
require,  and  that  if  it  has  failed  to  make  provision  for  purposes 
other  than  it  has,  it  is  because,  under  the  constitutional  restriction 
upon  its  powers,  it  is  not  in  a  condition  at  present  to  do  so.  [Saloy 
vs.  City,  88  An.  83.] 

The  city  has  not  the  same  freedom  of  action  it  had  prior  to  the  Con- 
stitution of  1879.  We  find  no  allegation  in  relator's  petition  that  the 
financial  condition  of  the  city  for  the  year  1897  was  such  as  would 
have  justified  the  council  in  making  the  budget  other  than  it  was. 
There  is  no  attack  upon  any  of  its  items  in  the  pleadings,  and  we 
can  not  ex  proprio  moiu  examine  into  them.  It  is  not  pretended 
that  the  authorities  have  announced  an  intention  of  not  providing 
in  the  future  for  the  payments  of  judgments,  as  required  by  law 
and  in  manner  as  required  when  the  situation  becomes  such  as  to 
warrant  action  in  that  direction.  Relator  does  not  look  or  seek,  as 
did  De  Leon  in  State  ex  rel.  De  Leon  vs.  City,  84  An.  477,  for  the 
budgeting  of,  his  claim  on  a  future  budget.  He  seeks  to  have  us 
undo  what  is  an  accomplished  fact,  and  to  collaterally  attack  what 
has  already  been  done. 

But  there  is  another  serious  obstacle  in  the  way  of  relator's  relief. 
He  asks  that  the  court  order  the  council  to  make  provision  in  the 
budget  for  the  payment  of  his  two  judgments,  and  he  cites  in  sup- 
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port  of  his  demand  Act  No.  5  of  1877  (extra  seBsion)  and  State  ex 
rel.  Carondelet  Oo.  vs.  Mayor  and  Ooancil  of  New  Orleans,  80 
An.  180. 

Relator's  prayer  in  the  latter  case  was:  <<  that  the  council  be- 
compelled  to  place  the  judgment  rendered  in  its  favor  on  the  27th. 
June,  1871,  and  all  jiidgments  rendered  previovs  to  its  registry ,  on  the 
next  annual  btidgetf  and  to  provide  for  the  payment  of  all  said  judg- 
ments in  the  order  in  which  they  are  registered^  through  and  by  means 
of  all  taxes  imposed,  collected  or  held  for  city  current  expense's 
not  levied  or  collected,  in  pursuance  of  law,  for  some  other  specific 
purpose." 

The  demand  of  the  present  relator  is  essentially  different  from 
that.  Singling  out  his  own  judgments  he  asks,  without  any  pretence 
that  they  stand  first  in  the  order  of  registry,  that  we  compel  the  city 
authorities  to  budget  specially  for  them. 

A  party  seeking  to  have  public  officers  ordered  by  mandamus  to 
perform  duties  imposed  upon  them  by  a  certain  specified  law,  must 
keep  inside  of  the  terms  of  the  law  and  not  travel  beyond  it.  We 
would  not  feel  justified,  under  any  circumstances,  in  compelling  the 
performance  of  any  act  which  would  lead  up  to  the  payment  of 
judgments  out  of  the  order  in  which  the  law  has  declared  that  they 
should  be  paid.  The  city  officers  should  not  be  placed  by  order  of 
court  in  a  situation  which  would  render  them  liable  to  an  action  for 
damages  if  they  had  placed  themselves  in  that  situation  of  their  own 
motion. 

We  express  no  opinion  as  to  the  scope  of  the  rights  which  the 
relator  may  be  entitled  to  as  holder  of  the  judgments  on  which  he 
declares  whether,  by  virtue  of  the  pleadings  in  the  cases  on  which 
they  were  rendered  and  the  terms  of  the  judgments  themselves  h& 
be  entitled  as  a  ''general  creditor"  to  be  paid  out  of  any  and  all 
funds  which  may  be  found  available  for  the  payment  of  <'  debts  "  of 
the  corporation,  or  whether  he  be  restricted  to  some  special  fund  or 
funds.  This  matter  is  somewhat  discussed  in  State  ex  rel.  Gas  Light 
Oo.  vs.  City,  37  An.  440. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed;  and  it  is  now  ordered,  adjudged 
and  decreed  that  relator's  application  for  a  mandamus  be  and  the 
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same  is  hereby  dismissed  under  reservation  of  any  legal  rights 
which  he  may  have  as  holder  and  owner  of  the  judgments  on  which 
he  declared  herein. 


No.  12,454. 
Statb  of  Louisiana  vs.  Walteb  Daniels. 

There  is  no  law  requiring  tliat  the  residence  of  a  party  charged  with  crime  should 
be  stuted  in  the  indictment.  The  crime  was  charged  to  have  been  committed 
in  the  parish  of  Vernon.  There  was  no  necessity  for  the  indictment  to  mention 
the  title  of  the  court  within  whose  jurisdiction  it  occurred.  [State  vs.  Kennedy, 
8  Rob.  699.] 

It  Is  conceded  that  the  record  was  not  marked  "  filed  "  by  the  clerk  until  Febru- 
ary 27,  when  it  was  so  marked  "nunc  pro  tunc"  as  of  the  5th  of  February  by 
order  of  the  court.    The  verdict  of  the  Jury  had  at  that  time  been  returned. 

M*/d:  The  dOLCument  and  papers  being  actually  in  court  and  the  cause  docketed, 
the  failure  of  the  clerk  to  mark  them  **  Filed  "  was  a  mere  omission,  suscept- 
ible of  correction,  as  it  was  "nunc  pro  tunc"  by  order  of  court.  State  vs. 
Alvarez,  7  An.  284;  State  vs.  Hall,  44  An.  976;  State  vs.  Brown,  86  An.  342. 

In  preparing  a  record  as  provided  by  Sees.  1021  and  1026,  R.  8.,  when  a  change  of 
venue  has  been  ordered,  there  Is  no  occasion  for  the  clerk  transferring,  to  cer- 
tify to  the  original  documents  sent  up.  Wood  vs.  Howell,  14  An.  62;  State  vs. 
Brown,  36  An.  342. 

The  fact  that  the  seal  used  by  the  district  clerk  did  not  conform  in  nil  respects  to 
the  design  fixed  by  the  statute  for  clerks  of  court  was  not  a  material  fact  in 
the  presentoase.  [Atchison  Co.  vs.  Whltbeck,  48  Pac.  19;  Wood  vs.  Howeil,  14 
An.  62.] 

The  jurisdiction  of  the  court  was  not  affected  thereby. 

Where  accused  having  applied  for  a  continuance  by  reason  of  the  absence  of  wit- 
nesses, the  court  refused  the  same  on  the  ground  that  the  District  Attorney 
had  admitted  that  certain  of  the  parties  named  would.  If  present,  testify  to  the 
facts  ^hich  accused  declared  they  would  testify  to,  it  is  no  ground  of  com- 
plaint that  the  admission  was  not  forcedly  made  to  cover  all  the  parties  named, 
but  was  limited  to  the  particular  persons  whose  absence  could  have  been 
made  a  legal  basis  for  the  continuance.  The  admission  was  properly  refused 
to  be  made  to  cover  witnesses  for  whom  no  summons  had  been  issued,  and 
applied  for,  or  those  who  could  not  be  found  under  the  circumstances  shown 
by  the  returns  made. 

It  IS  no  ground  for  rejecting  the  testimony  of  a  witness  that  he  should  have  failed 
to  catch  one  of  the  replies  made  by  the  deceased  to  the  accused  in  the  course  of 
a  discussion  or  dispute  between  them.  Assuming  that  deceased  made  use  of 
some  opprobrious  epithet,  that  fact  alone  would  not  have  warranted  accused 
in  shooting  him. 

APPEAL  from  the  Ninth  Jadicial  District  Court  for  the  Parish  of 
Sabine.     Hall,  J. 


M.  J.   Cunningham,  Attorney   General,  and  J.   B.   Lee,   District 
Attorney  {Amos  L.  Ponder,  bf  Counsel) ,  for  Plaintiff,  Appellee. 
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H.  T.  Liverman^  Dim  E,  SoBelle  and  L.  L.  Hoe  for  Defendant, 
Appellant. 


Sabmitted  on  briefs  April  3,  1897. 
Opinion  handed  down  April  12, 1897. 


The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLS,  O.  J.  Defendant  was  indicted  in  the  parish  of  Vernon 
for  marder.  He  applied  for  and  obtained  a  change  of  venae,  and 
the  cause  was  transferred  for  trial  to  the  parish  of  Sabine.  It  was 
there  tried.  The  jary  retarned  a  verdict  of  '*  Gailty  without  capital 
punishment.''  He  was  sentenced  to  hard  labor  in  the  penitentiary 
for  life,  and  he  appealed. 

On  Tuesday,  the  16th  of  February,  1897,  the  second  day  of  the 
Sabine  parish  term  of  court,  the  case  of  the  State  of  Louisiana  vs. 
Daniel  was  fixed  for  trial  for  the  23d  of  the  month.  On  that  day 
defendant,  through  his  counsel,  snggedting  to  the  court  that  the 
transcript  of  papers  sent  up  from  the  parish  of  Vernon  to  the  parish 
of  Sabiue,  on  a  change  of  venue,  was  not  a  complete  transcript  of 
proceedings  and  did  not  contain  all  of  the  papers  filed  in  the  said 
case  in  the  Twelfth  Judicial  District  Court  for  the  parish  of  Vernon 
(sugg  sting  certain  designated  papers  as  not  included  therein,  which 
he  declared  to  be  material,  among  the  same  three  certain  bills  of 
exception  which  he  alleged  he  had  reserved  to  rulings  of  the  District 
Court,  and  which  had  been  signed  by  the  judge) ,  moved  and  prayed, 
that  the  clerk  of  the  District  Court  of  Vernon  parish  be  ordered  to 
complete  the  record  by  sending  up  the  missing  papers  and  that  he  be 
not  placed  on  trial  until  said  record  was  so  completed. 

In  the  body  of  the  motion,  after  setting  forth  the  absence  from  the 
record  of  certain  papers,  he  alleged  that  ''  the  proceedings  of  this 
case  in  the  parish  of  Vernon  as  sent  to  this  court  (Sabine)  are  not 
properly  attested,  and  that  the  irregpilarities  complained  of  would 
work  a  hardship  to  defendant  in  this  case,  as  there  were  various 
matters  and  pleas  that  should  be  filed  in  his  case  in  this  court 
(Sabine)  in  order  that  justice  might  be  done  him,  and  which  could 
not  be  filed  until  all  of  the  papers  and  proceedings  in  said  case  were 
before  this  court." 

The  court  upon  this  motion  ordered  the  district  clerk  of  Vernon 
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to  complete  the  record  in  the  particalars  complained  of,  directing^ 
that  he  send  up  **  certified  copies  of  all  bills  of  exception,  if  any, 
that  are  not  already  in  here."  The  trial  was  postponed  and  the  case 
reassigned  for  the  26  th. 

On  that  day  the  clerk  of  Vernon  presented  what  was  claimed  to 
be  the  complete  record  of  the  case.  The  clerk  cerMfied  that  **  he 
had  carefully  searched  for  the  alleged  bills  of  exceptions  asked  for 
and  had  been  unable  to  find  them;  that  he  bad  no  knowledge  that 
the  same  ever  existed." 

Defendant  thereupon  suggesting  that  the  three  bills  of  exceptions 
already  referred  to  were  still  missing,  also  certain  newly  mentioned 
papers,  and  that  the  transcript  was  still  incomplete,  and  suggesting 
that  the  certificate  of  the  clerk  of  the  court  of  Vernon  to  the  cor- 
rectness of  the  copy  of  the  minutes  of  the  court  of  Vernon  and  his 
certificate  to  that  of  the  entire  record  were  not  sufficient,  or  such  as 
the  court  could  recognize,  in  that  they  were  not  sealed  in  such  a 
manner  or  with  such  a  seal  as  the  law  requires  the  clerks  of  courts 
to  use,  prayed  that  the  answer  or  return  of  the  clerk  be  not  accept- 
ed, tnat  the  rule  remain  in  force,  and  that  the  trial  be  postponed 
until  the  order  of  court  for  the  completion  of  the  record  was  fully 
complied  with. 

This  prayer  the  coort  refused  to  grant,  and  defendant  reserved  a 
bill.  The  court  in  overruling  this  motion  stated  that  the  clerk  pro* 
duced  all  of  the  record  called  for  by  the  defendant  on  his  role  to 
complete  the  record  that  was  not  already  in  it  and  overlooked  by 
him  when  he  filed  his  rule,  except  the  three  bills  of  exceptions 
*  *  *  that  the  court  was  unable  to  say  whether  they  were  ever 
signed  or  not,  but  their  substance  had  been  stated  to  it,  in  the  rule 
to  complete  the  transcript  and  shown  by  testimony  before  it  on  the 
rule,*  and  the  whole  matter  was  in  such  shape  in  the  record  that  the 
Supreme  Court  would  be  sufficiently  advised  to  pass  upon  the  ques- 
tions arising  under  the  bills ;  it  further  stated  that  nothing  could  be 
gained  by  rejecting  the  answer  of  the  clerk  and  ordering  him  to  find 
the  bills  when  he  said  he  knew  nothing  of  them. 

It  is  further  said  that  '*  the  objection  urged  that  the  record  was 
not  properly  attested  was  aimed  at  the  form  of  the  seal  used  by  the 
clerk  of  Vernon  in  not  having  on  it  a  pelican  feeding  its  young; 
that  that  was  the  want  of  correctness  urged ;  that  the  record  and  a 
copy  of  the  orders  were  sent  from  Vernon,  properly  certified  under 
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the  seal  of  the  clerk  of  the  District  Court  of  Vernon,  and  no  objec- 
tion was  made  that  the  certificate  was  insufficient,  or  that  it  was  not 
eealed,  but  only  that  the  seal  used  was  not  such  a  one  as  the  law 
requires.  The  seal  was  of  the  usual  size  and  shape,  and  contained 
the  words  clerk  of  court  and  ex-officio  recorder  Vernon  parish,  La. ; 
Also  a  small  star.    There  was  no  other  picture." 

It  appears  that  counsel  of  the  defendant  had,  in  Vernon  parish, 
insisted  upon  their  right  to  have  certain  motions,  which  they  had  filed 
49et  for  trial  in  the  absence  of  their  client  then  in  jail  in  Rapides 
parish,  but  that  this  right  was  not  conceded  by  the  court,  and  the 
motions  were  postponed  for  trial  until  the  accused  should  be  present, 
and  they  were  subsequently  so  tried.  The  bills  of  exception  could 
have  had  no  possible  infiuence  upon  any  proceedings  to  be  had  in  the 
parish  of  Sabine.  They  could  only  be  utilized  for  defendant  in  this 
court  in  the  event  of  a  judgment  against  him.  We  see  enough  of  the 
questions  at  issue  to  know  that  the  action  of  the  court,  in  respect  to 
the  matters  complained  of,  could  have  worked  no  possible  injury  to 
the  defendant.  The  court  was  unwilling  to  take  the  risk  of  trying 
the  motions  in  the  absence  of  the  prisoner ;  to  be,  possibly,  afterward 
<;onf  routed  by  the  claim  that  such  a  proceeding  was  totally  illegal  and 
unwarranted.     He  exercised  proper  discretion  in  so  doing. 

The  court  having  determined  that  the  trial  should  proceed,  defend- 
ant moved  for  a  continuance  on  the  ground  of  the  absence  of  wit- 
nesses.   The  continuance  was  refused,  and  defendant  excepted. 

In  his  bill  he  states  that  when  the  case  was  called  up  he  answered 
he  was  not  ready  for  trial,  showing  and  stating  that  although  his 
witnesses  had  been  duly  summoned  and  attachments  had  been  issued 
for  some  of  them  on  the  23d,  they  were  still  not  present.  That  his 
grounds  for  continuance  were  stated  in  the  motion  for  the  same, 
which  he  annexed  to  the  bill. 

One  of  the  grounds  of  complaint  urged  in  the  bill  of  exception  was 
that  the  District  Court,  instead  of  requiring  that  the  District  Attor- 
ney should  admit  that  all  of  the  different  witnesses  named  in  his 
motion  for  a  continuance  would,  if  present,  swear  to  the  fact  which 
defendant  stated  he  expected  to  prove  by  them,  had  restricted  the 
admission  on  the  part  of  the  District  Attorney  to  the  witnesses 
Hagan,  Johnson,  Duke  and  Foster. 

The  judge  at  the  foot  of  the  bill  stated  that  '^  the  three  attachments 
mentioned  in  the   motion   were  issued    on  the  28d,   and   had  all 
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been  returned  on  the  26th  '  not  f onnd ' — one  was  for  a  person 
who  had  never  been  found  or  served  with  a  summons— one  was  for 
a  person  whom  the  sheriff  returned,  had  permanently  left  the  State, 
and  the  third  for  a  person  who  had  fled  the  State  to  avoid  arrest 
under  a  warrant  issued  before  he  was  summoned — that  there  was  no 
reasonable  probability  of  procuring  the  attendance  of  either  of  them 
by  a  continuance.  That  besides  the  absence  of  those  particular  per- 
sons defendant  grounded  his  application  for  continuance  on  the 
absence  of  two  witnesses  in  the  parish  of  Avoyelles,  for  whom  sum- 
mons had  been  sent  for  service  by  the  sheriff  of  that  parish;  also 
of  two  witnesses  for  whom  summons  had  been  sent  to  both  Avoyelles 
and  Rapides,  for  a  witness  for  whom  summons  had  been  sent  for 
service  to  the  sheriff  of  Natchitoches  and  of  another  In  Vernon 
parish;  that  in  all  those  cases  the  sheriffs  of  the  different 
parishes  had  made  return  that  the  parties  named  '*  could  not  be 
found."  That  two  of  the  parties  named  as  witnesses,  whose  testimony 
was  declared  needed,  and  whose  absence  was  made  one  of  the  grounds 
of  continuance  (Kirkley  and  Bratt) ,  had  not  only  not  been  summoned 
but  no  summons  had  been  applied  for.  That  as  to  the  others  named 
the  court  could  see  no  reasonable  probability  of  getting  their 
presence  by  a  continuance,  and  from  all  the  information  it  could  get, 
as  well  as  from  the  returns  of  the  various  sheriffs,  the  witnesses  were 
not  residents  of  the  different  parishes  named,  and  they  had  no  known 
residence.  That  the  defendants  had  had  ample  time  since  the 
change  of  venue  was  granted  (more  than  two  months)  to  And  the 
witnesses  if  they  conld  be  found;  that  three  of  the  witnesses  (Hagan, 
Foster  and  Johnson)  had  been  summoned,  and  the  summons  for 
another  (Duke)  had  not  been  returned,  and  the  District  Attorney 
was  required  to  admit  that  each  of  them  would  swear,  if  present,  to 
all  the  facts  as  stated  in  the  affidavit  for  continuance ;  that,  besides, 
the  accused  was  not  wholly  without  witnesses,  by  whom  he  conld 
prove  the  same  facts  that  he  expected  to  prove  by  the  abseat  wit- 
nesses. He  made  a  witness  of  himself  and  testified  to  all  the  facts 
attending  the  killing,  as  well  as  the  previous  threats  of  deceased, 
substantially  as  he  claimed  that  the  absent  witnesses  would  swear. 
He  also  had  the  testimony  by  the  District  Attorney's  admission  of 
Johnson  and  Hagan,  alleged  eye-witnesses  to  the  killing,  whose  tes- 
timony is  substanially  the  same  as  that  of  Frazier,  Gallagher,  Farris, 
Kirkley  and  Bratt,  as  shown  by  the  affidavit  for  continuance.     He 
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also  had  the  testimony  of  Dake  under  the  District  Attorney's  admis- 
sions as  to  the  previous  threats,  so  that  he  had  his  own  testimony 
and  that  of  the  witnesses  Johnson,  Hagan  and  Duke  to  prove  the 
same  facts  that  he  expected  to  prove  by  the  other  absent  witnesses* 
That  the  accused  had  stated  in  his  affidavit  for  continuance  that  he 
anticipated  that  the  State  would  attempt  to  show  that  he  had  made 
threats  against  the  deceased,  and  he  expected  to  disprove  that  fact 
by  the  absent  witnesses  Sanders,  Sercy,  Oarson  and  Mulligan,  but 
that  the  State  did  not  offer  sny  such  evidence  as  had  been  antici- 
pated would  be  given  on  that  point,  and,  therefore,  the  rebuttal  tes- 
timony was  not  needed.  That  the  allegation  in  the  motion  made  for 
.  continuance  that  the  absent  witnesses  were  deterred  from  attendance 
by  fear  or  intimidation,  the  court  was  satisfied  was  not  the  case ;  that 
there  was  no  reason  to  suppose  that  any  witness  would  be  afraid  ta 
attend  and  testify  at  Many,  in  Sabine  parish,  a  point  then  reached  by 
rail." 

On  the  trial  of  the  case  one  J.  0.  Stanley,  being  on  the  stand  as  a 
witness  for  the  Stale,  testified  that  he  was  standing  a  few  feet  from 
the  parties  at  the  time  of  the  killing,  and  heard  the  defendant  say  to 
the  deceased,  *'Tou  and  your  partners  had  39>^  ties  each.  Graft 
(the  deceased)  then  made  some  reply  which  witness  did  not  hear, 
and  to  which  reply  of  Craft's  the  defendant  responded  by  calling 
the  deceased  (Craft)  a  damned  liar,  to  which  Orafb,  the  deceased, 
said,  '  Same  back  to  you,  partner,'  when  defendant  drew  his  pistol 
and  shot  Craft  dead."  Defendant  objected  to  this  testimony  on  the 
ground  thlat  the  witness  did  not  hear  all  that  passed  between  the 
parties,  and  detached  parts  of  a  conversation  were  not  admissible 
to  go  to  the  jury.  The  court  overruled  the  objection.  At  the  foot 
of  the  bill  of  exception  reserved  to  the  ruling,  the  District  Judge 
states  that  ^*  the  objection  was  based  on  the  fact  that  the  witness  did 
not  hear  Craft's  reply  to  the  remark  of  the  defendant  about  the 
number  of  ties.  They  were  disputing  about  the  number  of  ties  when 
the  damned  lie  was  passed  by  defendant  and  returned  by  deceased^ 
and  the  fatal  shot  was  fired.  It  was  not  pretended  that  there  was 
anything  in  the  reply  of  Craft  (which  the  witness  did  not  bear)  that 
in  any  manner  tended  to  justify  or  excase  the  killing.  The  witness^ 
when  on  the  stand,  was  asked:  "What  was  Craft's  reply  I  "  and 
said:  "He  just  kept  on  disputing."  The  court  held  "  that  because 
a  witness  to  a  homicide  could  not  detail  all  that  occurred  at  a  homi- 
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cide  (was  not  a  reason)  he  coald  DOt  tell  all  that  he  had  seen  and 
Aeard." 

Defendant  moved  for  a  new  trial,  contending  that  the  verdict  was 
contrary  to  the  law  and  the  evidence ;  that  the  supposed  crime  for 
which  he  was  tried  and  convicted  was  supposedly  committed  in  the 
parish  of  Vernon,  in  the  Twelfth  Jndicial  District;  that  said  case 
known  as  the  State  of  Louisiana  vs.  No.  303,  was  on  a  change  of 
venue  transferred  from  the  parish  of  Vernon  to  the  parish  of 
Sabine  in  the  Ninth  Judicial  District.  That  on  the  trial  of  said  case 
in  the  parish  of  Sabine,  the  prosecution  failed  to  o£Per  in  evidence 
the  proceedings  had  in  the  case  in  the  parish  of  Vernon,  nor  had  the 
same  ever  been  endorsed  or  filed  by  the  clerk  of  the  court  of  th^ 
parish  of  Sabine.  That  by  said  failure  so  to  do  and  the  absence  of 
said  material  testimony  (not  even  showing  the  order  by  authority  of 
which  the  change  of  venue  had  been  granted  and  the  trial  was  being 
had  in  the  parish  of  Sabine) ,  there  was  a  trial  and  conviction  before 
a  court  without  jurisdiction  and  without  a  finding  of  a  grand  jury, 
which  was  both  contrary  to  law  and  to  justice  and  defendant  had 
been  thereby  greatly  injured.  That  the  alleged  indictment  in  the 
case  was  vague,  uncertain  and  totally  defective;  that  it  did  not 
show  in  what  Judicial  District  the  said  alleged  crime  was  committed; 
did  not  allege  the  residence  of  the  accused,  and  but  vaguely,  if  at 
all,  set  out  the  parish  in  which  the  crime  was  bupposed  to  have  been 
committed. 

The  court  overruled  the  motion  and  defendant  reserved  a  bill. 
The  judge  assigned  the  following  as  his  reasons  for  not  granting  a 
new  trial:  ''First— n?he  verdict  was  fully  supported  by  the  law  and 
the  evidence.  Second — It  was  urged  that  the  District  Attorney 
failed  to  offer  in  evidence  the  proceedings  in  Vernon  parish.  This 
was  unnecessary.  It  would  have  been  confusing  and  prejudicial  to 
have  offered  and  had  read  in  evidence  the  proceedings  had  in  Vernon 
parish,  including  motions  to  quash  the  venire  and  the  indictment, 
and  for  change  of  venue  and  the  evidence  taken  thereon.  The  in- 
dictment was  read  by  the  clerk  of  court  to  the  jury  and  the  case  was 
presented  to  them  in  the  usual  way,  the  clerk  sayiug  to  the  jury  that 
the  prisoner  had  on  his  arraignment  pleaded  not  guilty  and  put  him- 
self upon  his  country  for  trial,  etc.  The  court  can  see  no  useful 
purpose  to  be  subserved  by  offering  in  evidence  all  of  the  proceed- 
ings had  in  Vernon  and  having  them  read  to  the  jury.     The  case  of 
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State  vs.  Brown,  38  An.  1161,  is  not  in  point.  The  conrt  in  that  case 
only  decided  that  the  record  from  the  original  parish  mnst  be  onder 
seal.  It  is  true  the  conrt  said:  <It  however  became  necessary  to 
offer  the  record  in  evidence  and  objection  was  made  that  it  had  no 
seal  and  this  objection  was  properly  overraled,'  etc. 

''It  was  perhaps  on  some  motion  that  it  became  necessary  to  offer 
the  record  or  some  exceptional  circamstance.  There  is  no  broad 
declaration  that  it  was  necessary  to  offer  the  receipt  in  evidence. 
The  language  of  the  court  would  imply  it  was  exceptional.  '  It  how- 
ever became  necessary,'  etc.  I  think  the  law  is  well  stated  in  State 
vs.  Alvarez,  7  An.  284." 

It  was  urged,  thirdly,  that  ''that  record  was  not  endorsed  and 
filed  by  the  clerk  of  Sabine  parish.  After  the  verdict  was  received, 
and  before  the  motion  for  new  trial  was  filed,  the  omission  of  the 
clerk  to  mark  the  record  '  filed '  was  noticed  by  the  conrt,  and  the 
District  Attorney  filed  a  motion  to  have  the  same  filed  nunc  pro  tunc 
February  27  for  February  6,  1897,  and  it  was  so  ordered — the  motion 
for  new  trial  being  filed  at  the  same  time."  [State  vs.  Alvarez,  7 
An.  284;  State  vs.  Hall,  44  An.  976]. 

It  was  urged,  fourth,  "that  the  record  did  not  show  order  of 
court  granting  change  of  venue."  The  record  does  contain  the 
order  granting  change  of  venue,  also  the  minutes,  showing  the  find- 
ing of  the  grand  jury — this  objection  is,  therefore,  not  supported  by 
the  facts. 

'  It  was  urged,  fifth,  that  "  the  indictment  is  vague  and  indefinite 
and  does  not  mention  the  number  of  the  district  or  the  residence  of 
the  defendant.  This  was  unnecessary,  and  the  indictment  is  suffi- 
cient.    It  is  therefore  overruled." 

The  defendant  moved  in  arrest  of  judgment,  assigning  for  the 
same,  the  same  grounds  which  he  bad  set  up  in  the  motion  for  a  new 
trial.  The  court  overrnlad  the  motion,  and  defendant  took  a  bill  of 
exceptions.  We  find  in  the  record  a  bill  of  exception,  complaining 
of  the  action  of  the  court  in  ordering  the  clerk  of  the  Sabine  court 
to  file  "  nunc  pro  tunc"  the  record  sent  up  from  Venon. 

The  bill  recites  that  the  defendant  objected  on  the  following 
grounds : 

1.  Said  filing  came  too  late,  for  the  case  had  been  tried  and  a  ver- 
dict rendered. 

2.  That  said  record  was  not  properly  attested  and  had  not  a  legal 
61 
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seal  to  same,  and  that  some  of  the  material  papers  of  said  record 
were  not  sii^ned  and  attested  by  the  clerk  of  the  conrt  of  Vernon, 
nor  was  there  any  seal  whatever  on  them — especially  is  this  true  of 
the  evidence  of  one  Graft  on  motion  to  qnash  the  venire  and  the 
minutes  of  the  court  of  the  parish  of  Vernon. 

The  conrt  overruled  the  objection,  stating:  ^'The  conrt  and  Dis- 
trict Attorney  only  discovered  that  the  clerk  of  Sabine  parish  had 
neglected  to  mark  the  record  sent  from  Vernon  parish  ^  filed  '  after 
the  verdict  was  received.  The  District  Attorney  then  moved,  and 
the  court  ordered  the  clerk  of  Sabine  parish  to  file  the  papers  '  nune 
pro  tunc,'  February  27,  1897,  for  February  6,  1897.  The  court 
believes  this  was  proper."  [State  vs.  Alvarez,  7  An.  284;  State  vs. 
Hall.  44  An.  976.] 

**  The  record  was  properly  attested  by  the  clerk  thereof,  under  his 
seal.  He  did  not  put  a  separate  certificate  on  each  separate  paper, 
but  a  certificate  to  the  whole  record,  just  6s  a  clerk  certifies  a  tran- 
script from  the  District  to  the  Supreme  Oourt.  The  court  believed 
that  was  sufficient.  Besides,  when  counsel  moved  to  complete  the 
record  before  trial  they  made  no  suggestion  that  each  paper  should 
have  a  separate  certificate  and  seal,  but  only  objected  to  the  form 
of  the  seal  when  asked  in  what  respect  they  claimed  that  the  record 
from  Vernon  was  not  properly  attested.*' 

Independently  of  the  complaints  made  and  bills  taken  in  the 
parish  of  Sabine,  counsel  of  defendant  call  our  attention  in  their 
brief  to  a  bill  reserved  by  them  to  the  action  of  the  District  Oourt  of 
Vernon  in  transferring  the  case  to  the  parish  of  Sabine,  instead  of 
to  the  parish  of  Rapides.  The  District  Court  states  in  the  bill  that 
"  defendant,  in  his  application  for  a  change  of  venue,  did  not  ask 
directly  for  a  change  to  Rapides  parish — the  motion  asked  directly 
for  a  change,  irrespective  of  the  place  whereto  the  case  would  be 
assigned;  that  Rapides  was  inconvenient  both  as  to  distance  and 
delay,  also  as  to  expense ;  that  Sabine  parish  was  nearer,  and  offered 
earlier  opportuuity  for  trial  of  the  accused." 

g  Defendant,  in  his  motion  for  a  change  of  venue,  after  reciting  that 
he  stood  indicted  in  the  parish  of  Vernon  for  the  charge  of  murder 
(which  case  was  then  pending  in  the  court  for  that  parish) ,  alleged 
reasons  why  he  thought  the  cause  should  not  be  tried  in  Vernon,  but 
should  be  removed  to  another  parish.  His  prayer  was  that  he  be 
granted  a  change  of  venue  to  some  other  neighboring  parish,  as  the 
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law  allows  in  sncb  cases ;  that  for  the  reasons  assigned  in  his  petition, 
preference  be  given  in  favor  of  the  parish  of  Rapides.  The  reasons 
assigned  were  simply  that  a  transfer  to  that  parish  would  be  more 
convenient  and  less  expensive  than  to  any  other  parish.  It  was 
elicited  on  the  trial  of  the  motion  as  a  fact  that  the  sheriff  of  Sabine 
was  a  distant  relative  of  Graft,  the  party  killed  by  the  accused,  but 
it  was  stated  that  he  was  absolutely  fair  on  all  trials,  and  discharged 
his  duty  strictly.  Sec.  1023  of  the  Revised  Statutes  declares  that 
'Mf  ^on  an  application  for  a  change  of  venue)  the  judge  be  of 
opinion  that  the  accused  can  not  have  a  fair  and  impartial  trial  in 
the  parish  where  the  indictment  is  pending,  he  shall  award  a  change 
of  venue  to  the  adjoining  parish  of  the  same  judicial  district,  or  of 
an  adjoining  district,  and,  if  possible,  to  that  in  which  a  District 
Oourt  shall  be  next  held." 

No  fact  has  been  shown  to  us  tending  in  the  least  to  show  that  the 
judge's  action  in  the  premises  was  other  than  legal  and  judicious. 

The  averments  made  in  defendant's  motion  for  a  continuance 
indicate  clearly  that  the  people  of  Sabine  stand  impartial  toward 
him.  It  was  not  pretended  that  any  act  had  been  or  was  likely  to 
be  done  by  the  sheriff  of  Sabine  to  the  prejudice  of  the  defendant, 
nor  is  there,  at  this  time,  any  suggestion  of  wrong- doing  by  him. 
Had  there  been  any  reason  to  suspect  such  action  at  the  hands  of 
the  sheriff  an  easy  remedy  was  at  band.  We  think  the  case  was 
properly  sent  to  Sabine  parish. 

The  motion  in  arrest  was  correctly  overruled.  There  is  no  law 
requiring  that  the  residence  of  a  party  charged  with  erime  should  be 
stated  in  the  indictment.  The  crime  was  charged  to  have  been  com- 
mitted in  the  parish  of  Vernon;  there  was  no  necessity  for  the 
indictment  fo  mention  the  title  of  the  court  within  whose  jurisdic- 
tion it  occurred. 

As  stated  in  State  vs.  Kennedy,  8  Rob.  599,  *<when  an  indictment 
sets  forth  the  parish  or  venue  where  the  offence  has  been  committed 
the  law  fixes  the  only  court  which  has  jurisdiction  of  it.  The  same 
court  before  which  the  indictment  was  found  must  try  it  (unless 
there  should  be  granted  a  change  of  venue) ,  hence  there  is  no  neces- 
sity for  a  caption  to  the  indictment  in  this  State.  The  court,  which 
has  itself  taken  the  indictment,  can  not  desire  to  be  informed  by 
what  authority  it  was  acting,  nor  can  it  desire  a  formal  statement  of 
proceedings,  all  of  which  have  passed  under  its  own  eye  and  form  a 
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part  of  ite  own  record."  We  see  no  ground  apon  which  the  Jaris* 
diction  of  the  Sabine  court  could  be  called  in  question  other  than 
upon  a  claim  that  its  jurisdiction  rested  upon  the  fact  that  the  pro- 
ceedings from  Vernon  should  have  been  legally  placed  before  that 
court,  and  that  that  was  not  done.  To  that  matter  we  shall  here* 
after  refer.  We  think  the  court  which  tried  the  case  had  Jurisdic- 
tion over  it. 

Defendant's  contention  that  a  new  trial  should  have  been  accorded 
for  the  reason  that  the  State  did  not  offer  in  evidence  the  proceed- 
ings bad  in  the  cause  in  Vernon  prior  to  its  transfer  to  Sabine  is  not 
well  founded.  We  are  not  advised  as  to  the  particular  purpose  for 
which  it  is  claimed  those  proceedings  were  necessary  to  be  placed 
before  the  jury  as  evidence.  We  ascertain  from  the  record  that 
defendant  was  formally  arraigned  and  pleaded  in  Sabine  parish; 
that  the  indictment  was  read  to  the  jury,  and  matters  proceeded 
there  as  they  would  have  done  in  Vernon  had  there  been  no  change 
of  venue.  The  recital  of  the  arraignment  of  accused  in  Vernon 
pariahy  as  it  appears  in  the  record,  is  in  questionable  form.  We  are 
not  positive  that  the  entry  to  that  effect  in  the  transcript  was  taken 
from  the  minutes,  but  the  original  application  for  a  change  of  venue 
made  '^at  chambers  "  is  in  the  record,  and  the  fact  of  defendant's 
arraignment  in  Vernon  is  expressly  stated  by  defendant  in  one  of 
his  biJU  of  exception.  We  think  the  arraignment  was  sufficiently 
shown  (Revised  Statutes,  Sec.  1031) . 

The  jury  in  Sabine  was  simply  char,;ed  with  ascertaining  and 
declaring  whether  the  accused  was  guilty  or* not  guilty  under  the 
charge  made.  If  from  any  reason  the  cause  itself  was  not  legally 
submitted  to  them,  correction  and  remedy  would  come  from  a  quarter 
other  than  the  jury. 

The  declaration  made  in  the  application  for  a  new  trial  that  the 
•case  was  before  a  court  without  jurisdiction  and  without  the  finding 
of  a  grand  jury  was  evidently  based  upon  the  claim  that  the  proceed- 
ings from  Vernon  had  not  (for  several  reasons)  been  legally  placed 
before  the  Sabine  court — (1)  because  they  were  not  "filed"  until 
after  verdict;  (2)  because  the  proceedings,  if  they  had  been  filed, 
were  not  authenticated  in  such  a  way  as  to  justify  their  being  con- 
sidered. It  is  conceded  that  the  record  was  not  marked  "  filed  "  by 
the  clerk  until  the  27th  of  February,  1897,  when  it  was  so  marked 
*'  nunc  pro  tunc  "  as  of  the  6th  of  February  by  order  of  the   court. 
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The  verdict  of  the  jory  had  at  that  time  been  retumed.  It  is  not  and 
can  not  be  claimed  that,  as  a  matter  of  fact,  a  part  at  least  of  the 
papers  and  proceedings  were  not  in  the  Sabine  conrt  on  the  15th  of 
Febraary,  1897,  for  we  And  the  case  docketed  of  that  day,  and 
defendant's  counsel  then  moving  to  have  the  transcript,  which  had 
been  forwarded  '^completed,"  with  specification  as  to  certain  miss- 
ing papers  which  he  called  for.  The  indictment  which  had  been 
fonnd  against  defendant,  and  the  motion  for  a  change  of  venue  with 
its  endorsements,  was  not  among  such  missing  papers.  It  is  clear 
that  a  portion  of  the  proceedings  had  been,  in  fact,  deposited  with 
the  clerk  of  Sabine  parish,  and  treated  (unless  the  claim  made  that 
they  had  not  been  properly  attested  could  be  sustained)  as  properly 
before  the  court.  It  is  also  cle&r  that  an  additional  transcript  had 
been  forwarded  by  the  clerk  of  Vernon  to  that  of  Sabine,  and  that  it 
was  in  the  hands  of  the  latter  on  the  26th  day  of  February,  for 
counsel  of  defendant  referred  to  the  same  in  the  motion  he  made  of 
that  date  in  which  he  complained  that  the  record  forwarded  was 
'*  still  incomplete,"  and  in  which  he  again  specified  certain  docu- 
ments as  missing.  The  documents  and  papers  being  actually  in 
court,  the  failure  of  the  clerk  to  mark  them  '*  filed"  was  a  mere 
omission,  susceptible  of  correction,  as  it  was  ^^  nunc  pro  tunc  "  by 
order  of  court.  [State  vs.  Alvarez,  7  An.  284;  State  vs.  Hall,  44 
An.  976.] 

The  proposition  of  defendant  that  the  mere  order  of  the  court  ta 
transfer  the  cause  to  Vernon  did  not  *'  ip9o  facto  "  vest  jurisdiction 
in  the  Sabine  court,  and  that  the  latter  did  not  acquire  jurisdiction 
until  the  record  was  filed  with  it  in  order  that  there  should  be  some-, 
thing  actually  before  the  latter  on  which  it  could  be  called  to  act, 
might  be  granted  without  affecting  this  case,  for  the  mere  failure  to 
mark  the  papers  as  filed  did  not  break  the  force  of  the  fact  that 
they  had  been  actually  deposited  in  the  hands  of  the  proper  custo- 
dian of  the  court  records,  and  that  the  cause  had  been  docketed. 
[State  vs.  Brown,  85  An.  842.]  Defendant  says,  however,  that  the 
record  sent  up  was  not  properly  <'  attested  "  and  therefore  the  de- 
posit of  the  same  with  the  clerk  was  as  if  not  made. 

Sections  1021  and  1026  of  the  Revised  Statutes  declare  that  when- 
ever a  change  of  venite  shall  have  been  awarded  in  a  criminal  case 
it  shall  be  the  duty  of  the  clerk  of  court,  in  which  the  case  is  pending^ 
to  make  out  a  descriptive  list  of  the  indictulent,  pleas  and  all  other 
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documents  relating  to  such  cause  and  a  copy  of  all  orclers  which  may 
have  been  entered  on  the  minutes  of  the  court,  and  to  deliver  the 
same,  together  with  the  original  indictment  and  other  papers  apper- 
taining to  the  cause,  to  the  sheriff  of  the  parish,  whose  duty  it  shall 
be  immediately  to  deliver  or  forward  the  s  ame  to  the  clerk  of  the 
parish  to  which  the  cause  shall  have  been  re  moved,  and  the  clerk  of 
the  court  to  which  any  criminal  cause  shall  be  thus  removed  shall, 
on  the  receipt  of  the  indictment  and  other  papers,  enter  the  cause 
upon  the  criminal  docket  of  his  court,  and  it  shall  be  heard,  tried 
and  determined  by  preference  in  the  same  manner  as  if  the  pro  * 
ceedings  had  originally  been  Instituted  therein.  There  certainly 
was  no  occasion  for  the  clerk  of  Vernon  to  certify  to  the  original 
documents  sent  up.  [Wood  vs.  Harrell,  14  An.  62;  State  vs. 
Brown,  36  An.  342.] 

The  endorsements  thereon  of  filing  by  the  clerk  of  that  parish 
sufficiently  authenticated  them.  The  signature  of  the  clerk  of 
Vernon  as  a  State  officer  was  known  to  that  of  Sabine  and  to  the 
judge  of  that  court.  We  do  not  regard  the  fact  that  the  seal  used 
by  the  district  clerk  of  Vernon  should  not  have  conformed  in  all 
respects  to  the  design  fixed  by  the  statute  for  clerks  of  court,  a 
material  fact  in  this  case.  It  certainly  did  not  affect  the  jurisdiction 
of  the  Sabine  court.  [Wood  vs.  HarreU,  14  An.  62 ;  Atchison  Co.  vs. 
Whitbeck,  48  Pac.  19].  It  is  not  suggested  that  the  signature 
attached  to  the  record  is  not  genuine,  nor  is  it  suggested  that 
the  record  forwarded  is  not  strictly  correct.  The  District  Judge 
of  Sabine  had  enough  before  him  to  properly  satisfy  him  that  the 
prosecution  brought  to  his  court  rested  on  a  legal  basis,  and  that  it 
could  legally  be  proceeded  with  therein  (State  vs.  Kennedy,  8  Rob. 
£98) ,  and  so  have  we. 

We  have  examined  the  grounds  assigned  for  a  continuance,  and  the 
reasons  assigned  by  the  court  for  refusing  it,  and  we  can  not  say 
that  the  court  abused  its  discretion.  The  summons  issued  for  the 
different  witnesses  and  the  returns  of  the  various  sheriffs  thereon 
are  not  in  the  record,  and  we  are  not  in  a  position  to  know  whether 
those  officers  exercised  proper  diligence  or  not.  The  District  Judge 
evidently  considered  defendant's  complaint  against  them  as  not  sus- 
tained. Defendant  complains  that  the  court  in  overruling  the  motion 
for  the  continuance  should  have  confined  the  admission,  which  it 
required  the  District  Attorney  to  make   (that  if  the   absent  wit- 
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neeses  were  present  tbey  would  teetify  to  the  facts  which  accused  de- 
clared they  would  testify  to),  to  certain  named  witnesses.  He 
contends  that  the  admission  should  have  been  made  to  cover  all  the 
witnesses  named  in  the  motion.  The  judge  does  not  assign  his  rea* 
son  for  making  the  distinction  he  did  between  the  witnesses,  but 
the  facts  stated  by  him  show  that  those  not  required  to  be 
included  in  the  admission  were  those  for  whom  no  summons  had 
been  applied  and  issued,  and  those  whom  the  returns  showed  could 
not  be  found  and  served.  The  District  Attorney  was  forced  to  make 
an  admission  as  to  the  witnesses  named  who  had  been  found  and 
served,  and  those  the  summons  for  whom  had  not  yet  been  returned. 
The  theory  of  this  action  was  evidently  that  the  absence  of  the  latter 
might  form  a  possible  basis  for  a  continuance,  while  that  of  the 
former  could  have  no  legal  force  or  bearing  whatever  on  the  ques- 
tion; that  a  contrary  rule  would  enable  the  applicant  for  a  continu- 
ance (by  simply  inserting  in  his  motion  names  of  fictitious  witnesses 
or  persons  whom  the  sheriff  could  not  serve,  and  forcing  an  admis- 
sion that  those  parties,  if  present,  would  testify  to  what  accused 
declared  they  would  do)  to  present  a  formidable  array  of  evidence 
for  which  there  was  in  reality  no  foundation  whatever.  We  see  no 
error  in  the  court's  action.  The  contention  of  the  defendant  that 
the  testimony  of  the  witness  Stanley  should  not  have  been  received 
for  the  reason  that  he  could  not  state  what  reply  the  deceased 
Graft  made  to  a  remark  made  to  him  by  the  accused  just  before  the 
killing,  was  not  well  grounded.  Witnesses  to  a  particular  transac- 
tion can  only  testify  to  that  portion  of  it  which  they  see  and 
hear;  their  testimony  as  to  that  can  not  be  excluded  because  some- 
thing might  have  happened  or  been  said  which  escaped  their  atten- 
tion or  notice.  It  is  good  as  far  as  it  goes.  The  whole  transaction 
is  to  be  brought  out  by  different  witnesses  hearing  and  seeing  it 
in  its  different  phases.  It  is  not  apparent  to  us  that  a  knowledge  by 
the  jury  of  the  reply  which  Graft  made  to  the  accused  would  have 
influenced  the  situation  in  favor  of  the  latter,  for  assuming  that  Graft 
had  made  use  of  some  opprobrious  epithet,  it  would  not  have  justi- 
fied defendant  in  shooting  him.  We  find  no  legal  ground  for  setting 
aside  the  verdict  and  judgment.    They  are  hereby  affirmed. 
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Nos.  12,441  AND  12,444. 

SuooBssioN  OF  Hbstbb  OaliiOWay,  Widow  of  David  Chambbbs 
McOan,  and  Succession  of  David  C.  McOan. 

Om  Motion  to  Dismiss  Appeal.—Trltil  Judge  had  legal  discretion  to  fix  different  return 
day  than  that  oamed  by  law.  If  he  deemed  more  time  requisite  for  preparation 
of  transcript.    Sec.  4,  Act  45  of  1870,  E.  S. 

An  appeal  lies  from  a  Judgment  homologating  a  succession  account  whether 
opposed  or  not. 

Nothing  to  show  that  Judgment  appealed  from  ^as  a  cofMcnf  Judgment,  but  if  such, 
it  was  in  nature  of  a  compromise,  and  tutrix  can  not  enter  into  a  transaction 
or  compromise  respecting  minors'  rights  without  authority  of  the  Judge, 
granted  on  adylce  of  a  family  meeting.    B.  0.  C.  868, 8072. 

Delivery  of  property  ana  funds  of  succession  to  tutrix,  not  such  execution  of  Judg- 
ment of  homologation  of  account  as  precludes  appeal  on  behalf  of  minor  heirs 
to  correct  error  in  matter  of  commissions  charged  by  executor. 

On  the  Aferits.— 'The  law  fixes  compensation  of  executors,  and  courts  are  powerless 
alike  to  diminish  or  increase  It. 

Where  husband  dies  and  entire  community  property  is  inventoried  in  his  succes. 
Bion  and  administered  there,  and  executor  charges  two  and  a  half  percent, 
commissions  on  the  whole,  he  will  not  be  permitted,  on  becoming  executor  of 
wife's  succession  a  year  later  (husband's  succession  being  still  under  adminis- 
tration), to  charge  two  and  a  half  per  cent,  commissions  on  wife's  portion  of 
community  property  Inventoried  in  her  succession. 

Executor  charging  full  commissions  on  appraised  value  of  property  of  estate 
under  his  administration,  can  not  make  additional  charges  as  trustee,  of  ten 
per  cent,  upon  revenues  of  the  succession  coming  into  his  hands. 

A  PPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
^     TMard  and  Ellis^  J.  J. 


Benjamin  Rice  Forman  and  E.  Howard  McCaleb  for  Mrs.  Mary  G. 
T.  Stempel,  Guardian,  Plaintiff,  Appellant. 


W.  S.  Parkerson^  Ghas.  J.  TMard  and  Harry  H,  Hall  for  Defendant, 
Appellee. 


Argned  and  submitted  April  2, 1897. 
Opinion  handed  down  April  26,  1897. 
Rehearing  refused  May  81,  18&7. 


These  appeals,  from  different  divisions  of  the  Civil  District  Court 
of  the  parish  of  Orleans,  were  submitted  upon  the  same  oral  argu- 
ment and  the  same  briefs  filed,  and  considered  consolidated  in  the 
Supreme  Court  for  determination. 
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David  O.  McOan  died  in  the  citj  of  New  Orleans  in  1898, 
leaving  a  last  will  and  testament.  This  will  was  probated,  and 
Harry  H.  Hall  qualified  thereunder  as  testamentary  executor. 

A  little  less  than  one  year  later,  his  widow,  Mrs.  Hester  Gallo- 
way McCan,  died,  leaving  a  last  will  and  testament,  the  duplicate  in 
all  respects  of  that  of  her  predeceased  husband. 

This  will  was  probated,  and  Harry  H.  Hall  qualified  thereunder  a» 
testamentary  executor. 

On  January  6,  1896,  in  each  of  these  successions,  the  executor 
filed  an  account  of  his  administration. 

These  accounts  were  exact  duplicates  of  each  other. 

On  February  14,  1896,  judgment  was  rendered  in  each  succession 
homologating  the  accounts  filed  as  aforesaid. 

On  January  19,  1897,  Mrs.  Mary  G.  T.  Stempel,  mother  and  guar- 
dian of  the  minor  heirs  of  D.  0.  and  H.  0.  McOan,  obtained  an  order 
for  a  devolutive  appeal  from  each  of  the  aforesaid  judgments  of 
homologation. 


On  Motion  to  Dismiss. 
The  opinion  of  the  court  was  delivered  by 

BiiANCHARD,  J.  The  executor,  appellee,  moves  to  dismiss  on 
various  grounds,  which  will  be  considered  seriatim. 

I. 

The  first  groufid  is  that  the  appeals  were  made  returnable  on  the 
first  Monday  of  March,  1897,  whereas  the  legal  return  day  was  the 
first  Monday  of  February,  1897,  unless  the  intervening  time  was  not 
sufficient  within  which  to  prepare  the  transcripts. 

The  order  of  the  court  granting  the  appeals  directs  that  they  be 
made  returnable  on  the  first  Monday  in  March  '*  in  order  to  give 
time  to  complete  transcript." 

Under  Sec.  4  of  Act  45  of  1870,  extra  session,  the  trial  judge  had 
the  legal  discretion  to  fix  a  different  return  day  than  that  named  by 
law,  if  more  time  be  required  to  prepare  the  record  for  appeal. 

The  statement  contained  in  the  order  of  appeal,  quoted  above,  is  a. 
sufficient  declaration  that  there  was  not  sufficient  time  to  prepalre 
the  transcripts  by  the  next  regular  return  day  for  appeals,  and  that 
for  this  reason  it  was  necessary  to  fix  another  return  day,  which  waa 
done.    It  does  not  avail  appellee,  if  it  be  true,  that  the  trial  judge 
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acted,  in  fixing  another  return  day  for  the  reason  given,  upon  the 
flnggestion  of  counsel  for  appellant.  The  act  mast  be  held  as 
emanating  from  the  judge  himself,  and  that  in  entering  the  order  of 
appeal  as  was  done  he  did  not  abuse  the  discretion  Tested  in  him  by 
law.  Bartoli  ys.  Huguenard,  89  An.  411;  Brabazon  vs.  City  of  New 
Orleans,  28  An.  64;  GK>odwyn  vs.  Perry,  26  An.  292;  Watkins  Bank- 
ing Oo.  ys.  Lumber  Oo.,  47  An.  581. 

II. 

The  second  ground  for  dismissal  is  that  the  judgments  sought  to 
be  appealed  from  are  judgments  homologating  an  executor's  account 
which  was  not  opposed,  and  wherein  no  issue  was  raised  between 
the  executor  and  the  appellant,  though  the  latter  was  duly  cited  and 
the  accounts  duly  advertised. 

An  appeal  lies  from  a  judgment  homologating  a  succession  account, 
whether  opposed  or  not.  Snccessiou  of  Olouey,  29  An.  327;  Suc- 
cession of  Bellocq,  28  An^  155;  In  the  matter  of  the  Pelican  Saw- 
Mill  and  Manufacturing  Oo.,  in  Liquidation,  48  An.  711. 

III. 

The  third  ground  urged  for  dismissal  is,  that  the  judgments  sought 
to  be  appealed  from  are  consent  judgments,  from  which,  under  the 
law,  no  appeal  lies. 

The  executor  makes  affidavit  to  the  correctness  of  the  averment  of 
consent,  and  appellant — an  absentee — makes  counter  affidavits 
through  her  counsel  and  attorney  in  fact,  denying  it. 

The  record  does  not  show  the  judgments  were  consent  judgments, 
and  from  tho  presence  in  court  of  the  counsel  representing  the  guar- 
-dian,  at  the  time  of  the  homologation  of  the  accounts,  it  can  not 
reasonably  be  inferred  chat  she,  through  him,  was  there  consenting 
to  the  judgments  of  homologation. 

If  there  was  an  agreement  to  this  effect,  it  should,  both  under  the 
rules  of  the  District  Oourt  and  of  this  court,  have  been  in  writing 
and  filed  in  the  record. 

Nor  would  such  agreement,  if  made,  have  been  binding  on  the 
McOan  minors,  who  are  appellants  herein.  It  would  have  been  in 
the  nature  of  a  compromise,  and  a  tutrix  or  guardian  can  not  enter 
into  a  transaction  or  compromise  respecting  minors*  rights  without 
authority  from  the  judge,  granted  on  the  advice  of  a  family  meeting. 
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R.  G.  0.  858,  8072;  Heirs  of  Barney  vs.  Ladeling,  47  An.  78; 
Chambers  vs.  Chambers,  41  An.  448;  Metcalfe  vs.  Alter,  31  An.  889. 

'*  A  tntrix  is  without  authority  to  acquiesce  in  a  judgment  from 
which  an  appeal  lies,  by  voluntarily  executing  it  to  the  prejudice 
of  the  minors."     Succession  of  Flower,  8  An.  292. 

The  fourth  ground  advanced  for  dismissal  is  that  the  judgments 
homologating  the  accounts  have  been  acquiesced  in  and  voluntarily 
•executed  by  the  appellant.  This  rests  upon  the  averment,  supported 
by  the  affidavit  of  the  executor,  that  the  guardian  of  the  minors  has 
received  from  the  executor  all  the  assets,  property  and  funds  of  the 
two  successions,  as  shown  by  the  accounts. 

The  counter  affidavit  of  the  guardian,  through  her  attorney  in  fact, 
while  admitting  the  reception  of  the  assets,  property  and  funds, 
denies  any  execution  of  the  judgments  of  homologation  equivalent 
to  acquiescence  in  the  accounts  upon  which  they  were  based. 

The  delivery  of  the  property  and  funds  of  these  successions  to  the 
guardian  of  the  minors  can  not  be  held  to  be  such  an  execution  of,  or 
acquiescence  in,  the  judgments  homologating  the  executor's 
accounts,  as  prevents,  later,  a  seasonable  appeal  on  their  behalf,  for 
the  purpose  of  correcting  an  error  to  their  prejudice,  in  the  matter 
of  commissions  charged  by  the  executor.  Saccession  of  Kaiser,  48 
An.  978;  Milliken  vs.  Rowley,  8  R.  258;  Dwight  vs.  Brashear,  12 
An.  860;  Idles  vs.  Canal  Banking  Company,  6  R.  273. 

This  being  so,  it  follows  that  it  would  avail  nothing  to  remand  the 
case  on  the  averment  of  acquiescence  and  executioif. 

V. 

Where  an  appeal  is  taken  from  a  judgment  homologating  an  exec- 
utor's account,  the  fact  that  the  clerk  of  the  court  a  qua  copies  into 
the  transcript  all  the  mortuary  proceedings  of  the  succession  consti- 
tutes, in  itself,  no  ground  for  the  dismissal  of  the  appeal.  On  an 
appeal  like  the  present  one,  it  is  proper  the  entire  record  of  the  suc- 
cession should  be  brought  up. 

VI. 

As  to  the  complaint  of  the  executor  that  the  note  of  evidence,  in 
the  matter  of  the  homologation  of  the  account,  was  omitted  from  the 
transcript,  it  suffices  to  say  that  a  writ  of  certiorarij  seasonably 
invoked  and  issued  herein  by  this  court,  has  resulted  in  the  produc- 
tion of  the  missing  document. 

The  motion  to  dismiss  is  denied. 
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On  thb  Merits. 

There  were  two  wills,  bnt  both  operated  on  the  same  property. 

There  were  twosaccessions  opened,  bnt  one  and  the  same  execator 
sufficed  for  both. 

There  were  not  two  estates  to  be  eared  for,  managed,  adminis- 
tered, and  finally  delivered  over  to  the  heirs;  there  was  bat  one. 

The  property  was  practically  all  community  property.  There 
were  no  debts. 

The  heirs  under  the  two  wills  were  the  same,  and  the  dispositions 
of  the  wills  identical. 

The  husband  died  first  and  the  entire  community  estate  was  in- 
ventoried in  his  succession. 

It  all  passed  into  the  hands  of  the  executor,  who  was  given  seizin 
and  dispensed  from  bond. 

The  widow  in  community  died  a  year  later  and  before  the  hus- 
band's estate  was  settled. 

The  property  appearing  upon  the  inventory  of  her  succession  had 
been  previously  inventoried  in  that  of  her  husband,  except  some 
articles  of  jewelry,  silverware,  china  and  glassware,  valued  at  three 
thousand  eight  hundred  and  fifty- eight  dollars  and  fifty  cents,  eon- 
ceded  to  be  the  separate  property  of  the  wife. 

Both  wills  were  attacked,  as  being  in  contravention  of  law,  by  the 
grandchildren  of  the  deceased,  who  were  alike  forced  heirs  and  leg- 
atees under  the  wills. 

In  Succession  of  McCan,  48  An.  145,  this  court  decreed  the  nullity 
of  the  wills. 

This  terminated  the  execuiorship  and  placed  the  heirs  in  posses- 
sion of  the  estate. 

Whereupon  the  executor  filed  the  duplicate  accounts  which  are 
under  review  on  this  appeal,  and  settled  with  the  guardian  of  the 
minors  to  the  extent  of  delivering  to  her  the  property,  assets  and 
funds  of  the  succession. 

This  is  not  a  case  where  an  executor  has  paid  creditors,  pursuant 
to  an  account,  or  tableau  of  distribution,  duly  approved.  It  is 
merely  a  contest  between  the  heirs  and  the  executor  as  to  the  com- 
missions the  latter  is  entitled  to  under  the  law.  The  accounts  filed 
and  the  judgments  homologating  the  same  are  not  questioned^ 
except  as  to  the  commissions  aforesaid. 
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The  question  is  a  simple  one  of  law.  An  executor's  commissions 
are  fixed  by  the  Oode  at  two  and  one -half  percent.,  calculated  upon 
the  appraised  value  of  the  property  as  shown  by  the  inventory, 
deducting  bad  debts  and  unproductive  property.     0.  0.  1688. 

This  is  the  compensation  determined  by  the  law  for  executors,  and 
courts  are  powerless  alike  to  diminish  or  increase  it. 

It  appears  from  the  inventory  taken  in  the  succession  of  David  0. 
McCan  that  all  the  property  there  listed  belong^ed  to  the  community, 
and  that  the  husband  owned  no  separate  property. 

It  appears  from  the  inventory  taken  in  the  succession  of  his 
widow,  Hester  0.  McOan,  that  all  the  property  there  listed  belonged 
to  the  community,  except  the  jewelry,  silverware,  etc.,  hereinbefore 
mentioned  as  being  the  separate  property  of  the  wife. 

The  property,  then,  owned  by  David  0.  McOan  and  his  wife  in 
<sommunity,  which  passed  into  the  hands  of  the  executor,  is  as 
follows : 

In  the  parish  of  Orleans $1,396,699  70 

In  the  parish  of  Plaquemines 55,00.i  00 

In  theparish  of  Iberyille 1,000  00 

Total  community  property $1,452,699  70 

Mow  add  to  this  the  value  of  the  wife's  separate  property,  as  same 

appears  upon  the  inventory  taken  in  her  sucoession 3,858  50 

And  now  we  have  a  grand  total  of $1,456,568  20 

Upon  which  the  executor  was  entitled  to  commissions  of  two  and 
one'ha,\t  per  centum,  or  thirty -six  thousand  four  hundred  and  thirteen 
dollars  and  ninety -five  cents. 

From  the  accounts  filed  in  the  two  successions,  we  find  the  execn  - 
tor  has  paid  himself  commissions  as  follows  : 

Augrust  1,1891,  three  checks  a^^gregatlng $36,292  49 

July  20. 1893.  two  checks  aggregating 17,892  03 

December  20, 18b5,  one  check 14,675  00 

Total  commissions  charged  and  received $68,839  52 

This  sum  is  thirty-two  thousand  four  hundred  and  forty-five  dol- 
lars and  fifty -seven  cents  in  excess  of  his  legal  commissions. 

The  fact  that  in  the  foregoing  calculation  no  deduction  has  been 
made  for  the  executor's  commissions  on  account  of  bad  debts  and 
unproductive  property  (if  there  were  such)  is  a  circumstance  of 
which  he  can  not  complain. 

The  executor's  overcharge  of  commissions  is  attributable  to  two 
errors  into  which  he  has  fallen : 
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Pint,  that  he  was  legally  entitled  to  charge  2}4  per  cent,  commis- 
sions upon  the  property  appearing  on  the  inventory  taken  in  the 
snccession  of  Mrs.  Hester  O.  MeOan,  notwithstanding  he  had  pre- 
▼ioQsly  charged  his  fnll  commissions  upon  the  same  property  as 
inventoried  in  the  snccession  of  her  deceased  husband. 

We  hold  this  can  not  be  done. 

The  administration  of  the  succession  of  the  deceased  husband 
carried  with  it  the  administration  of  the  community,  and  there  can 
be  but  one  charge  for  executor's  commissions  against  the  commu- 
nity property.  Baldwin  vs.  Oarleton,  11  R.  109;  Snccession  of 
McLean,  12  An.  222;  Snccession  of  Lamm,  40  An.  812;  Millandoit 
▼s.  Oajns,  Executor,  9  La.  807;  Succession  of  Milne,  1  R.  400. 

Second,  that  he  was  entitled  to  charge  ten  per  cent,  on  one  hun- 
dred and  forty -six  thousand  seven  hundred  and  fifty  dollars  and 
seventy- one  cents  interest  collected  on  mortgage  notes,  bonds,  etc., 
owned  by  the  successions.  While  this  charge  appears  upon  the 
account  only  as  commissions  paid  to  H.  H.  Hall,  testamentary 
executor,  his  counsel  in  their  brief  explain  it  as  above,  and  seek  to 
justify  it  upon  the  ground  that  under  the  McOan  wills  Mr.  Hall  was 
not  only  executor,  but  trustee  or  ^ruasi- tutor  to  the  minors.  Upon 
the  theory  that  the  commissions  of  a  tutor  are  ten  per  cent,  of  the 
revenues  of  the  minors,  this  charge  is  made.  Mr.  Hall  was  not  the 
tutor  of  these  minors.  He  was  never  appointed,  recognized  or 
qualified  as  such.  Their  grandmother,  Mrs.  Mary  P.  Tobin,  was  first 
their  tutrix,  and  afterward,  their  mother,  Mrs.  Mary  G.  T.  Stempel,. 
became  such.  We  hold  the  charge  to  be  untenable.  Succession  of 
Milmo,  47  An.  126.  The  ingenuity  of  argument  by  which  counsel 
for  the  executor  seek  to  uphold  this  pretension,  while  eliciting  our 
admiration  can  not  receive  our  sanction.  Oonceding  that  thia 
administration  has  been  advantageous  to  the  estate,  the  compensa- 
tion the  executor  is  permitted  to  receive  therefor  is  defined  and 
limited  by  the  law.  His  right  to  receive  this  compensation  in  full 
will  be  rigidly  upheld ;  his  demand  for  more  as  rigidly  denied.  See 
Succession  of  Milne,  1  R.  400;  Succession  of  Sprowl,  21  An.  544; 
Succession  of  Tnrnell,  84  An.  888;  Baldwin's  Executor  vs.  Oarleton^ 
16  La.  894. 

But  it  is  insisted,  on  behalf  of  the  executor,  that  if  it  be  true  the 
commissions  he  has  charged  and  paid  himself  are  excessive,  it  is  too- 
late  now  for  the  heirs  to  have  the  same  corrected. 
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This  ineiBtence  is  predicated  upon  the  Jadgments  homologatinic  the 
accounts — one  in  each  snccession — filed  by  the  executor  prior  to  his 
final  account,  and  upon  the  provisions  of  0.  P.  1004,  which  counsel 
for  the  executor  interpret  to  mean  that  in  a  case  of  accounting  like 
the  present  one,  unless  the  heirs,  within  three  days  after  the  account 
is  rendered,  file  written  objections  thereto,  they  can  not  be  heard' 
subsequently,  in  an  appeal  from  a  judgment  homologating  the 
account,  to  raise  objections  thereto. 

The  former  is  urged  in  the  nature  of  res  adftidicata  and  is  sought 
to  be  erected  as  a  barrier  against  any  inquiry  touching  the  executor's 
right  to  charge  two  and  a  half  per  cent,  commissions  on  the 
appraised  value  of  the  property  inventoried  in  the  snccession  of  Mrs* 
Hester  0.  McOan,  even  though  he  had  charged  like  commissions 
upon  the  same  property  in  the  succession  of  her  predeceased 
husband. 

And  the  latter  is  leveled  particularly  against  inquiry  into  the  iten^ 
of  fourteen  thousand  six  hundred  and  seventy -five  dollars,  which  th& 
executor  charged  as  trustee  or  guosi- tutor's  commissions  of  ten  per 
cent,  on  one  hundred  and  forty- six  thousand  ssven  hundred  and  fifty 
dollars  and  seventy -one  cents  collected  as  interest  on  mortgage 
notes  and  bonds. 

In  the  succession  of  the  husband,  the  executor  filed  an  account  of 
his  administration  on  July  14,  1894.  There  is  no  item  of  commis- 
sions paid  himself  entered  on  this  account,  but  at  the  close  of  the 
account  is  this  statement:  ^'From  sum  total  of  funds  and  property 
on  hand  will  be  deducted  the  executor's  commission  of  two  and  one- 
half  per  cent,  upon  the  amount  of  the  inventory. 

This  account,  it  is  claimed,  was  unopposed,  was  homologated,  was 
not  appealed  from,  and  is  rea  Judicata, 

Whether  it  be  re8  judicata  or  not  as  against  these  minor  heirs,  it  is 
not  necessary  to  decide.  But,  conceding  it  to  be  res  judicata,  it  is 
only  so  as  so  to  matters  of  receipt  and  disbursement  actually  made 
and  entered  upon  the  account,  and  the  executor's  commissions  was 
not  one  of  these.  On  the  contrary,  it  is  distinctly  stated  ^^he  will " 
deduct  his  commissions,  '^  he  toill "  pay  himself.  This  was,  clearly, 
something  to  be  done  after  the  account  was  filed,  and  something  to 
form  the  subject  matter,  in  part,  of  a  futuce  account,  where  it 
could  be  resisted  or  not,  as  the  interest  of  the  minors  might  then 
appear. 
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The  only  other  account  filed  in  the  soccesaion  of  D.  C.  McCan 
was  the  one  of  Jannaiy  6,  1896,  from  the  judgment  homologatinK 
which,  on  Febraary  14,  1896,  this  appeal  was  within  the  year  taken. 

In  the  succession  of  the  wife,  the  executor  filed  an  account  on 
July  11, 1895. 

The  succession  was  pending  in  a  different  division  of  the  GivU 
District  Oourt  of  Orleans  parish,  and  before  a  different  judge.  Yet, 
in  his  account  filed  therein  on  July  11,  1895,  the  executor  puts  down 
as  an  expenditure,  under  date  of  Aug^t  1,  1894,  the  commissions 
(thirty- six  thousand  two  hundred  and  ninety- two  dollars  and  forty- 
nine  cents)  which  he  had  stated  in  bis  account  filed  in  the  husband's 
succession  on  July  14,  1894,  he  would  deduct  from  the  funds  and 
property  on  hand,  as  shown  by  the  inventory  of  that  succession. 

This  account  of  July  11,  1895,  filed  in  the  wife's  succession,  was 
homologated  December  2,  1895. 

It  is  difficult  to  see  how  this  judgment  of  homologation  in  the  wife's 
succession  can  have  the  effect  of  res  Judicata  as  to  commissions  due 
the  executor  in  the  succession  of  the  husband  pending  in  a  different 
court,  even  though  it  could  be  pleaded  as  against  the  minor  heirs 
herein. 

At  the  close  of  this  account,  filed  in  the  wife's  succession  on  July 
11,  1895,  the  executor  states  he  '^  vdll  deduct  his  commission  of 
seventeen  thousand  eight  hundred  and  ninety -two  dollars  and  three 
cents,"  being  two  and  a  half  per  cent,  upon  the  amouut  of  inventory 
of  the  wife's  succession.  This  statement  was  written  into  the  account 
on  July  10,  1895,  and  the  account,  itself,  was  filed  the  next  day.  The 
judgment  homologating  this  account  was  signed  December  2,  1895, 
but  it  brought  the  administration  of  the  succession  down  only  to  the 
date  of  the  rendition  of  the  account — June  29,  1895,  the  date  of  the 
last  entry  thereon. 

The  executor's  commission  of  seventeen  thousand  eight  hundred 
and  ninety -two  dollars  and  three  cents  was  not  actually  paid  until 
July  20,  1895  (some  time  after  the  filing  of  the  account) ,  and  forms 
the  subject  matter,  in  part,  of  the  second  and  last  account  filed  in 
the  wife's  succession. 

Turning,  then,  to  this  second  account,  we  find  the  entry  of  this 
charge,  under  the  head  of  disbursements,  on  the  date  of  July  20, 
1895.  This  is  the  account  filed  January  6,  1896,  from  the  judgment 
homologating  which  this  appeal  is  taken. 
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Tet  it  is  claimed  that  the  judgment  of  December  2,  1895,  on  the 
account  of  July  11,  1895,  is  conclusive  of  this  charge  of  seventeen 
thousand  eight  hundred  and  ninety-two  dollars  and  three  cents,  the 
executor's  commissions  in  the  wife's  succession. 

We  can  not  hold  it  so.  The  manner  in  which  it  is  presented  in  the 
the  account  of  January  6, 1896,  shows  it  was  not  intended  to  be  con- 
cluded by  the  judgment  on  the  account  of  July  11,  1895,  and  it  was, 
and  is,  as  fully  open  to  question  and  dispute  as  any  other  item  on 
the  account  of  January  6,  1896. 

This  is  verified  by  the  fact  that  the  first  two  items  on  the  account 
of  January  6  show  the  bringing  forward,  to  the  new  account,  of  the 
exact  balance  of  sixty- five  thousand  six  hundred  and  nineteen  dol- 
lars and  nine  cents  in  money,  with  which  the  account  of  July  11, 
1895,  ended,  without  any  deduction  therefrom  of  the  executor^ b  com' 
missions  of  seventeen  thousand  eight  hundred  and  ninety 'two  dollars 
and  three  cento,  which  it  is  now  claimed  were  settled  and  allowed  by 
the  former  account  and  the  judgment  based  thereon. 

Nor  can  we  sustain  the  contention  that  the  item  of  fourteen  thou- 
sand six  hundred  and  seventy -five  dollars  charged  on  the  last  ac- 
count can  not  be  inquired  into  on  this  appeal,  because  objection 
thereto  in  writing  was  not  filed  by  the  heirs  within  three  days  after 
the  filing  of  the  account.  Authorities  hereinbefore  cited  sustain  the 
right  of  appeal  from  a  judgment  of  homologation,  even  though  the 
same  has  not  been  formally  opposed.  See  also  Succession  of  Mouton, 
28  An.  527. 

The  object  of  appeal  from  such  a  judgment  is  to  test  the  suffi- 
ciency of  the  evidence  adduced  in  support  of  the  account,  or  to 
apply  to  the  account  as  made  up  and  approved  the  test  of  the  law 
itself.  It  may  be  assimilated  to  an  appeal  from  a  judgment  making 
final  a  default  taken  in  a  case  under  our  practice. 

In  the  instant  case  it  is  claimed  by  appellant  that  the  evidence 
adduced  by  the  executor  on  the  homologation  of  his  account  does 
not  sustain  the  charge  of  fourteen  thousand  six  hundred  and  seventy - 
five  dollars,  and  also  that  the  charge  itself  is  without  warrant  in  law» 
The  appeal  was  taken  within  the  year.  We  hold  the  charge  is  re- 
viewable here. 

Where,  on  an  account  filed  by  an  executor,  there  are  charges  in 
favor  of  himself  unauthorized  by  law, the  same  mist  be  considered 
62 
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Still  as  money  in  his  hands  as  executor,  for  which  he  is  acconntable. 
Baldwin's  Executor  ys.  Oarleton,  16  La.  895. 

Nor  do  we  consider  Art.  1004  of  the  Oode  of  Practice  applicable 
to  this  case.  The  execator's  account  filed  in  these  successions  on 
January  6,  1896,  can  hardly  be  considered  as  haying  been  filed  in 
obedience  to  an  order  of  court  on  the  demand  of  the  heirs  for  an 
accounting  and  settlement,  such  as  contemplated  by  that  article. 
The  petition  to  reyoke  the  wills  was  filed  December  8,  1894.  It  is 
true  there  was  a  prayer  for  an  account  and  settlement,  but  on  April 
4,  1895,  there  was  judgment  in  the  lower  court-  reiecting  the 
demand  for  reyocation  and  for  account,  and  though  this  judgment 
was  reyersed  on  appeal,  the  decree  of  this  court,  while  directing 
the  heirs  to  be  put  into  possession  of  the  estate  and  annulling 
the  wUls,  did  not  specifically  order  the  executor  to  file  his 
account.  Besides  the  judgment  of  this  court  did  not  become  final 
until  February  10,  1896,  whereas  the  executor  filed  his  acco\mt 
January  6,  1896.  In  his  petition  accompanying  the  account  he  refers 
to  no  order  of  court,  but  merely  states  '*  that  he  files  herewith  an 
account  of  his  executorship  from  the  date  of  the  filing  of  the  last 
account  herein  up  to  the  Ist  of  January,  1896,"  and  his  prayer  is  that 
the  account  be  published,  the  attorney  in  fact  of  the  guardian  be 
cited  and  that  the  account  be  homologated  and  confirmed — all  as 
though  it  was  a  mere  ordinary  or  annual  account  of  his  administra- 
tion. There  was  no  prayer  for  acquittance  and  discharge  as  execu- 
tor upon  settlement  with  the  heirs,  as  there  would  haye  been  had  he 
been  rendering  a  final  account  to  them  upon  the  order  of  court  on 
the  demand  to  turn  oyer  the  estate. 

The  wife's  share  of  the  community  property  haying  been  adminis- 
tered in  the  husband's  succession,  and  the  executor  haying  charged 
and  receiyed  his  commissions  in  full  thereon  in  that  succession,  he 
can  not  be  permitted  to  make  another  charge  of  two  and  one -half 
per  cent,  commission  upon  the  same  property,  merely  because  of  the 
fact  that  when  the  wife  died  the  inyentory  taken  in  her  succession 
included  the  same  property.  To  sanction  this  would  be  to  allow  the 
executor  fiye  per  cent,  commissions  on  the  wife's  share  of  the  com- 
munity property,  when  the  law  permits  a  charge  of  only  two  and  one- 
half  per  cent,  as  compensation  for  his  administration  of  such 
property. 

Full  justice  is  done  the  executor  when  he  is  allowed  two  and  one- 
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half  per  cent,  upon  the  total  appraised  value  of  the  commanity 
property,  phis  two  and  one -half  per  cent,  npon  the  value  of  the 
wife's  separate  property,  as  shown  on  the  inventory  of  her  suc- 
cession. 

Therefore,  treatins^  these  successions  as  one  for  the  purpose  of 
this  decree,  it  is  ordered  and  adjudged  that  the  claim  of  the  execu- 
tor, H.  H.  Hall,  for  commissions  in  excess  of  thirty -six  thousand 
four  hundred  and  fourteen  dollars  and  seventy  cents  ($86,414.70)  he 
rejected  and  disallowed;  that  the  judgments  appealed  from  he 
amended  so  as  to  reduce  his  commissions  in  the  two  successions  to 
that  sum,  and  that,  as  thus  amended,  they  be  and  are  hereby 
affirmed,  with  costs  of  appeal  to  be  taxed  against  the  executor 
individually. 

On  Application  fob  a  Rehearing. 

H.  U,  Hall  in  propria  persona^  W,  5.  Parkerson  and  Chaa.  J.  Thiard 
of  counsel,  on  the  application : 

D.  C.  McCan  died  on  July  27,  1898.  By  his  last  will  he  appointed  bis 
wife  and  H.  H.  Hall  his  testamentary  executors.  Mr.  Hall,  on 
July  81,  1898,  alone  qualified.  He  alone  conducted  the  admin- 
istration of  the  succession. 

Mr.  McCan's  estate  consisted  of  his  half  of  the  community.  The 
entire  community  was  inventoried  of  the  value  of  one  million 
four  hundred  and  fifty- one  thousand  six  hundred  and  ninety- 
nine  dollars  and  seventy  cents. 

The  administration  of  Mr.  McCan's  succession  involved,  legally  and 
actually,  the  administration  and  settlement  of  the  entire  com- 
munity and  the  ascertainment,  through  its  liquidation,  of  the 
exact  sum  comiug  to  Mrs.  McCan,  as  surviving  widow  in  com- 
munity. 

Mrs.  Hester  McCan,  widow  of  D.  C.  McCan,  died  on  Jtlly  1,  1894. 
By  her  last  will  she  appointed  H.  H.  Hall  her  testamentary 
executor.     He  qualified  July  16,  1894. 

The  inventory  of  Mrs.  McCan's  succession  showed  that  it  consisted 
of— 

(a)  Separate  paraphernal  effects $3,858  60 

(b)  Her  net  one-half  of  community  as   determined    by 
liqnidatfon  in  her  husband's  succession 711,826  92 

Total $715,686  42 
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On  July  14,  1894,  Mr.  Hall  filed  an  account  of  his  administration  as 
testamentary  executor  in  the  succession  of  D.  0.  McCan.  This 
account,  duly  homologated  on  August  1,  1894,  showed  the  net 
liquidated  value  of  the  community,  to  the  one -half  of  which 
Mrs.  McOan,  or  her  succession,  was  entitled. 

In  the  said  account  filed  on  July  14,  1894,  in  the  succession  of  D.  0» 
McCan,. Mr.  Hall  charged  and  was  allowed  the  regular  ezecutor*s 
legal  commissions  of  two  and  a  half  per  cent,  on  the  entire 
amount  of  the  community. 

On  July  10,  1895,  Mr.  Hall,  as  testamentary  executor  of  Mrs. 
McCan,  filed  an  account  in  her  succession.  On  this  account  he 
charged  his  regular  executor's  legal  commission  of  two  and 
a  half  per  cent,  on  the  entire  amount  of  her  succession. 

The  charge  of  the  said  commission  on  this  account  was  made  in  the 
following  terms : 

From  the  balance  of  cash  on  hand  In  bank,  as  shown  by 

the  forcKOlng  account,  towit 166619  09 

The  executor  will  deduct  his  commission  of 17,892  03 

Learingcash  on  hand $47,727  06 

Mrs.  Stempel,  guardian,  on  July  22,  1895,  filed  an  opposition  to  this 
accoant.     She  objected  that — 

*'  The  items  charged  as  law  charges  and  privileged  claims  are 
illegal,  excessive,  unreasonable  and  exorbitant,  and  the  same 
are  not  lue  and  owing  by  this  estate." 

This  opposition  of  Mrs.  Stempel,  guardian,  was  regularly  tried  on 
November  22,  1895,  and  was  dismissed.  She  was  represented  at 
the  trial  of  this  opposition  by  E.  H.  McOaleb,  Esq.,  the  counsel 
who  represented  her  in  the  present  appeal. 

A  suspensive  appeal  from  the  judgment  dismissing  her  opposition 
was  asked  for  by  Mrs.  Stempel,  guardian,  on  December  9,  1895. 
But  this  suspensive  appeal  was  abandoned. 

On  December  2,  1896,  this  court  decided  that  the  provisions  in  th^ 
wills  of  Mr.  and  Mrs.  McCan  directing  Mr.  Hall  to  retain  under 
his  administration  and  control  the  property  bequeathed  to  Mrs. 
Stempol's  children  until  their  majority,  was  void.  The  result  of 
this  decision  was  that  it  became  Mr.  Hail's  duty,  his  administra- 
tion as  executor  having  terminated,  to  deliver  the  property  of 
the  two  successions  to  Mrs.  Stempel,  guardian. 

An  application  for  a  rehearing  of  the  decision  of  December  2,  1895, 
on  the  wills  was  made,  and  was  not  refused  until  February  10, 
1896. 
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On  Janaary  6,  1896,  Mr.  Hall  filed  an  accoant  showing  the  resolts  of 
his  adminiBtrationof  all  the  property  contained  in  the  saccession 
of  D.  0.  McOan  and  in  the  saccession  of  Mrs.  McOan.  Dae 
notice  of  this  accoant  was  served  on  Mrs.  Stempel,  gaardian, 
through  her  agent,  Mr.  Albert  Baldwin.  This  accoant  being 
entirely  satisfactory  to  Mrs.  Stempel,  represented  by  her  agent, 
Mr.  Baldwin,  Mr.  Hall  on  Febraary  12,  1896,  tarned  over  all  the 
assets  and  cash  of  the  two  snccessions  to  Mr.  A.  Baldwin,  as 
agent  of  Mrs.  Stempel,  gaardian,  with  the  understanding  that  the 
accoant  should  subsequently  be  homologated.  The  account  was 
accordingly  homologated  on  February  14,  1896,  two  days  after 
Mr.  Stempel,  guardian,  through  her  said  agent,  had  been  put  in 
possession  of  all  the  assets  of  the  succession,  and  of  all  the  cash 
on  hand  remaining  after  deduction  of  the  charges  shown  on  said 
account. 

On  the  said  account  filed  January  6,  1896,  and  homologated  Febru- 
ary 14,  1896,  there  was  a  charge  in  favor  of  Mr.  Hall  of  ten  per 
cent,  on  the  amount  of  the  revenues  and  income  collected  by 
him  during  bis  administration  of  the  property  of  the  succession. 
This  charge  was  fourteen  thousand  six  hundred  and  seventy - 
five  dollars. 

Not  only  was  it  impossible  for  Mrs.  StempePs  agent,  Mr.  Baldwin, 
and  her  attorney,  Mr.  McCaleb,  to  overlook  an  item  of  such 
magnitude,  plainly  stated  on  an  account  with  which  they  were 
so  well  satisfied  that  they  accepted  it  and  settled  on  it  two  days 
before  its  formal  homologation,  but,  as  a  matter  of  fact,  they 
were  informed  of  the  intention  to  make  the  charge,  and 
approved  it  before  the  account  was  filed. 

On  January  19,  1897,  Mrs.  Stempel,  guardian,  still  represented  by 
Albert  Baldwin,  as  her  agent,  and  E.  H.  McOaleb,  as  her  attor- 
ney, took  a  devolutive  appeal  from  the  judgment  of  February 
14,  1896,  homologating  the  account  which  she  had  approved 
and  accepted  through  her  said  agent  and  attorney. 

This  appeal  does  not  allege  that  there  is  error  in  any  item  of  the 
account,  but  only  that  there  is  error  in  the  judgment  homologat- 
ing the  account. 

The  executor  filed  his  final  account,  which  was  duly  published.  The 
heirs  were  cited.  No  opposition  was  made  to  the  account, 
which  was  regularly  homologated  upon  due  proof,  the  legal 
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representative  of  the  heirs,  as  the  record  shows,  participating^ 
in  said  homologation.  No  proof  was  offered  by  the  heirs  and  no 
objection  raised.  Eleven  months  later  the  heirs  appealed  from 
that  jadgment  and  broaght  np  to  this  conrt,  not  simply  the 
accoant  and  evidence  offered  by  the  executor,  but  a  transcript 
arbitrarily  made  np  of  any  or  all  parts  of  three  saccession  pro- 
ceedings, no  portion  of  which  had  been  offered  in  evidence  in 
the  court  below. 

And  this  conrt  took  cognizance  of  the  cause,  and,  upon  issues  and 
proof  not  raised  or  made  in  the  court  below,  but  first  suggested 
in  argument  and  brief  and  produced  in  this  court,  has  -rendered 
judgment  against  the  executor  for  thirty -two  thousand  four 
hundred  and  forty- two  dollars  and  eighty- two  cents. 

The  executor  asks  for  a  rehearing  and  for  relief  from  that  judgment, 
because  rendered  in  violation  of  the  Constitution,  which  pro- 
hibits the  Supreme  Court  from  taking  original  jurisdiction.  He 
asks  this  relief  because,  while  appeals  have  been  allowed  to 
persons  not  filing  oppositions,  from  judgments  homologating 
accounts  prematurely,  or  without  evidence,  this  court  has  never 
entertained  jurisdiction  of  such  appeal,  but  has  invariably 
remanded  the  cause  for  trial  in  the  courts  below.     29  An.  827; 

28  An.  156;  48  An.  711;  28  An.  527;  20  An.  876;  29  An.  576; 
89  An.  224. 

Never  in  its  history  has  the  Supreme  Court  of  Louisiana  permitted  a 
party  who  had  not  opposed  an  account  to  appeal  from  a  regular 
formal  judgment  homologating  that  account,  and  to  obtain,  on 
appeal,  relief  which  he  had  not  asked  below.  4  M.  222 ;  4  La. 
800;  14  La.  287;  12  R.  167;  4  An.  476;  20  An.  86;  88  An.  882; 
89  An.  474;  10  R.  118;  1  R.  885;  8  An.  664;  19  An.  488. 

The  executor  is  prepared  to  prove  that  the  judgment  appealed  from 
was  consented  to  and  its  execution  acquiesced  in.  Whatever 
may  be  the  legal  effect  of  such  proof,  he  should  be  allowed,  in 
vindication  of  the  perfect  candor  of  bis  administration,  to  put 
this  proof  of  record,  and  for  that  purpose  he  asks  that  the  cause 
be  remanded.     Such  has  been  the  uniform  practice  of  the  court. 

29  An.  676;  80  An.  224;  8  An.  116;  14  An.  829;  28  An.  272;  28 
An.  748. 

The  court  holds  that,  under  no  circumstances,  can  an  executor 
who  is  not  a  tutor  charge  a  commission  upon  rents  and  revenues 
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not  embraced  by  the  inventories,  and  yet,  in  exactly  similar 
conditions  as  prevailing  herein  the  conrt  recently  allowed  such 
commission.     Saccession  of  Robertson,  Sr.,  49  An.,  p.  81. 
If  that  judgment  be  permitted  to  stand  as  law,  then  the  executor  in 
the  succession  should  have  the  relief  granted  in  that  succession. 


The  opinion  of  the  coart  on  this  application  was  delivered  by 

Blanghard,  J.  We  have  gone  over  these  cases  a  second  time 
with  great  care,  and  And  ourselves  unable  to  reach,  on  any  part  of 
the  ground,  conclusions  different  from  those  already  announced. 

The  proposition  of  the  finality  of  the  judgments  of  homologation, 
which,  it  is  contended,  deprive  the  minors  of  any  right  to  question 
the  charges  for  commissions  has,  perhaps,  been  sufficiently  discussed 
in  our  original  opinion.  It  is  appropriate  to  add  that  the  defence  of 
res  judicata,  never  admitted  on  doubtful  grounds,  is  to  be  received 
with  greater  caution  when  urged  against  miuors. 

The  charge  of  thirty -six  thousand  two  hundred  and  ninety- two 
dollars  and  forty -nine  cents  is  sustained  by  law.  It  is  charged  on  the 
entirety  of  the  community  property  already  in  the  hands  of  the  hus- 
band's executor  when  the  wife  died,  and  in  his  hands  for  an  adminis- 
tration which  embraced  within  its  scope  her.  residuary  community 
interest. 

We  can  not  find  sanction  for  the  charge  of  another  commission,  in 
the  wife's  succession,  on  her  share  of  the  community,  when,  confess- 
edly, it  was  being  administered  in  the  husband's  succession,  where 
the  full  charge  had  already  been  made. 

Our  conviction  remains  unshaken  that  the  charge  of  seventeen 
thousand  three  hundred  and  ninety-two  dollars  and  three  cents  and 
that  of  fourteen  thousand  six  hundred  and  seventy- five  dollars — 
the  last  introduced  for  the  first  time  on  the  accounts  of  January, 
1896 — are  both  reviewable  on  this  appeal,  unless  we  can  hold  that 
judgments  of  homologation  admit  of  no  appeal,  a  proposition  not 
capable  of  support. 

It  is  to  be  observed,  too,  that  these  accounts  comprise,  in  large 
part,  receipts  derived  from  investments  for  the  minors  by  the  tutor, 
and  charges  for  such  investments,  as  well  as  for  his  commissions. 
They  are  not  the  ordinary  administrator's  accounts  of  debts  of  a  suc- 
cession, i.  e.,  due  by  the  deceased,  their  payment,  etc.,  in  reference 
to  which  our  courts  have  had  occasion  heretofore  to  deal,  in  respect 
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of  the  effect  of  homologation  of  saoh  accomits.  The  ezeontor  him- 
self claims  to  have  stood  in  the  relation  of  a  tmstee  toward  the 
minors — ^a  trnsteeship  or  guodi-tutorship  attempted  to  be  created  by 
the  wills.  When  rendered  by  tators  sach  accoonts  are  bnt  prima 
fcusie  evidence.  Tbroaghont  onr  law  there  is  declared  the  purpose 
not  to  bind  minors  irrevocably  by  such  accounts.  0.  0.  356 ;  10  La. 
829;  7  R.  229;  1  H.  D.,  p.  921,  No.  8. 

The  analogy  afforded  by  our  legislation  and  jurisprudence  on  the 
subject  of  tutor's  accounts  carry  a  suggestiveness  in  dealing  with 
judgments  of  the  character  of  those  in  question  here,  and  our  con- 
clusion accords  with  the  law,  as  well  as  with  the  spirit  of  that  juris- 
prudence. 

In  the  opinion  heretofore  handed  down  it  must  not  be  understood 
that  any  implied  charge  is  intended  that  the  executor  had  not  dis- 
charged the  trust  imposed  upon  him  with  honor  and  fidelity. 

His  administration  of  .the  affairs  of  the  successions  has  not  been 
questioned  before  us,  and  certainly  no  imputation  upon  the  same  is 
cast  by  the  court.  The  executor  deservedly  ranks  high  in  character, 
standing  and  ability  as  a  member  of  this  bar  and  as  a  citizen.  His 
overcharge  of  commissions  resulted  simply  from  a  mistaken  view 
of  the  law  and  of  his  rights  thereunder,  and  from  the  impression  he 
had  formed  that  the  legal  representative  of  the  heirs  sanctioned  the 
same. 

Our  view  of  the  law  differed  from  his,  and  we  have  felt  it  incum- 
bent upon  us  to  apply  its  provisions  with  strictness  in  a  case  involv- 
ing the  right  of  minors. 

Rehearing  refused. 


No.  12^489. 
Db.  0.  A.  Gaudbt  vb.  Louisb  Dumoulin,  His  Wife. 

61  ij^l  Ok  motion  to  DIBMI8S. 

It  l8  not  necessary  that  the  name  of  the  clerk  be  Inserted  in  an  appeal  bond. 
The  bond  made  payable  to  the  clerk  of  the  OItII  District  Court  and  his  sac- 
cessor  In  office  Is  safflolent. 

Ok  thb  Mbkits. 
Parole  eyidence  Is  not  admissible  to  prove  title  to  real  estate. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 
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Louque  A  I\mies  for  Plaintiff,  Defendant  In  Role,  Appellant. 


Clegg  dt  Quintero  for  Defendant,  Plaintiff  in  Rule,  Appellee.      , 


Submitted  on  briefs  May  14,  1897. 
Opinion  handed  down  May*  81,  1897. 


On  the  11th  of  January,  1897,  Mrs.  Looise  Dumoalin,  wife  of  Dr. 
Oandet,  sngKested  to  the  court  that  she  was  separate  from  bed  and 
board  from  her  husband  by  judgment  of  court;  that  on  the  18th  of 
February,  1896,  an  order  was  Issued  by  the  court,  decreeing  the  sale 
of  certain  real  estate  described  therein ;  that  the  sale  was  made  after 
due  advertisement  pursuant  to  the  order;  that  the  property  was  ad- 
judicated to  T.  Gaudet,  acting  for  Dr.  0.  A.  Gaudet  (her  husband) ; 
that  Dr.  C.  A.  Gaudet,  through  T.  Gaudet,  became  the  purchaser  of 
the  property  for  twenty  thousand  two  hundred  dollars;  that  said 
eum  was  due  and  payable  by  said  Dr.  0.  A.  Gaudet,  and  should  be 
deposited  with  the  notary  to  whom  the  parties  to  the  cause  had  been 
referred  for  a  partition.  Upon  these  suggestions,  the  court  ordered 
that  Dr.  O.  A.  Gaudet  show  cause  why  he  should  not  be  ordered  and 
•compelled  to  deposit  with  the  notary,  Charles  J.  Th6ard,  the  pur- 
•chase  price  of  the  property  adjudicated  to  T.  Gaudet  forrthe  said  C. 
A.  Gaudet  at  the  auctioneer's  sale. 

The  District  Court,  on  trial  of  the  rule,  decreed  Dr.  0.  A.  Gaudet 
to  be  the  real  adjudicatee  and  purchaser  of  the  property  sold  at 
public  sale  under  agreement  of  all  parties  to  the  suit  and  pursuant  to 
the  order  of  court,  of  February  18,  1896,  and  ordering  him  to  forth- 
with deposit  in  the  hands  of  Th6ard,  notary,  the  price  and  sum  of 
twenty  thousand  two  hundred  dollars,  being  the  sum  bid  by  him  in 
the  purchase  of  the  property  referred  to.  Dr.  C.  A.  Gaudet  appealed 
auspensWely  from  this  judgment,  furnishing  a  bond  for  four  thou- 
4NUid  dollars,  the  amount  fixed  by  the  court. 

Appellee  moved  to  dismiss  the  appeal,  on  the  grounds  that  the 
amount  of  the  bond  was  too  small  to  sustain  the  same,  the  judgment 
being  for  the  deposit  of  twenty -two  thousand  two  hundred  dollars, 
while  the  bond  furnished  did  not  exceed  (as  required  bylaw)  by  one- 
half  the  amount  of  the  judgment  appealed  from,  and  the  appellant 
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had  only  prayed  for  and  only  been  allowed  a  saspensive  appeal,  and 
on  the  farther  groands  that  the  bond  was  not  made  payable  to  the 
proper  person  named  by  law ;  that  it  was  not  dated,  and  that  it  waa 
not  executed  before  any  competent  authority  in  the  presence  of 
witnesses  and  was  a  mere  private  writing. 

On  the  Motion  Ta  Dismiss. 

The  opinion  of  the  coart  was  delivered  by 

NiCHOLLS,  0.  J.  The  amount  of  the  bond  furnished  being  that 
fixed  by  the  court  would  sustain  a  devolutive,  if  not  a  suspensive 
appeal.  The  bond  is  made  payable  to  the  clerk  of  the  Oivil  District 
Court  and  his  successor  in  office.  It  is  not  necessary  that  his  name 
be  mentioned.  The  date  of  the  bond  is  sufficiently  fixed  by  the 
recitals  of  the  bond  and  its  filing  in  the  District  Court.  It  is  not 
claimed  that  the  signatures  to  the  bond  are  not  genuine.  The  fact 
that  the  bond  did  not  per  se  prove  that  fact  would  not  be  a  ground 
for  dismissal. 

The  motion  is  denied. 

On  thb  Mbbits. 

The  object  of  the  present  proceeding  is  to  force  Dr.  C.  A.  Gaudet 
to  comply  with  the  terms  of  an  adjudication  made  of  certain  prop- 
erty by  Curtis,  auctioneer,  on  the  15th  day  of  April,  1896,  upon  the 
ground  thB.%  he  and  not  Theodore  Gaudet  was  the  real  adjudicatee 
of  the  property.  That  the  property  was  adjudicated  as  a  fact  to 
Theodore  Gaudet  appears  not  only  from  the  prooes  verbal  made  out 
by  the  auctioneer,  but  by  the  testimony  of  the  auctioneer  himself — 
that  of  Felix  Loeb,  who  made  the  bid  for  the  property,  on  behalf  of 
Theodore  Gaudet — that  of  Theodore  Gaudet,  and  finally,  by  the  rule 
taken  by  the  appellee  in  this  case  upon  Theodore  Gaudet,  wherein  he 
is  referred  to  as  the  adjudicatee  and  sought  to  be  compelled  to  com- 
ply with  his  bid. 

It  is  now  claimed  that  Theodore  Gaudet  simply  lent  the  use  of  hia 
name  to  his  brother.  Dr.  C.  A.  Gaudet,  and  that  the  latter  was  the 
undisclosed  actual  purchaser.  That  fact  was  attempted  to  be  shown 
by  parol  evidence.  Evidence  of  that  character  was  permitted  to  be 
received  by  the  court  over  defendant's  objection  and  effect  waa 
given  to  it — the  court,  on  that  evidence,  having  held  that  the 
property  was,  in  truth,  adjudicated  to  Dr.  Gaudet,  and  ordered  him 
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to  comply  with  bis  bid  as  such.  Defendant  reserved  a  bill  of  excep- 
tion to  the  introduction  of  this  evidence.  The  effect  of  the  jndgment, 
if  snBtained,  will  be  to  substitnte  Dr.  0.  A.  Qandet  for  Theodore 
Gaudet,  as  the  owner  of  the  property  under  the  adjudication  made 
by  Ourtis,  auctioneer. 

Theodore  Gaudet  and  Felix  Loeb  were  placed  on  the  stand  as  wit- 
nesses for  the  wife,  and  both  positively  declared  that  Theodore 
Gaudet,  in  purchasing,  was  acting  on  his  own  behalf.  Theodore 
Gaudet  was  not  made  a  party  to  this  proceeding. 

It  would  appear  from  the  evidence  that  a  cash  deposit  had  been 
made  for  and  on  behalf  of  Theodore  Gaudet,  by  Loeb,  in  the  hands 
of  the  auctioneer  on  the  day  of  the  sale.  That,  subsequently,  this 
deposit,  or  a  part  of  the  same,  was  withdrawn  from  deposit  by 
Louque  &  Pomes,  on  their  producing  and  surrendering  to  Ourtis  the 
receipt  which  he  had  given  for  the  same.  This  fact  coupled  with  the 
fact  that  they  were  the  attorneys  of  Dr.  0.  A.  Gaudet,  and  not  of  his 
brother,  and  with  the  statement  made  by  one  of  the  attorneys  of  the 
appellee  as  a  witness  for  the  latter,  ''  that  it  was  well  understood 
between  all  parties  at  the  time,  that  Mr.  Theodore  Gaudet,  who 
appeared  as  the  adjudicatee,  did  not  represent  himself,  but  repre- 
sented Dr.  Gaudet,"  seems  to  have  carried  conviction  to  the  mind  of 
the  court  that  the  husband  was  the  real,  though  his  brother  was  the 
ostensible  adjudicatee  of  the  property. 

We  are  not  called  on  to  express  any  opinion  as  to  whether  the- 
conclusion  reached  would  have  been  justified  by  the  evidence  had  it 
been  legally  received,  for  the  reason  that,  in  our  opinion,  appellant'a 
objection  to  its  reception  should  have  been  sustained.  Appellee 
cites  Peytavin  vs.  Hopkins,  5  Martin,  439,  and  Hall  vs.  Sprague,  7 
Martin  (O.  S.),  243,  as  supporting  the  correctness  of  the  court'a 
ruling.  The  parol  evidence  permitted  in  the  former  suit  to  be  intro- 
duced was  to  support  the  adjudication  as  made,  and  not  to  contra- 
dict it  or  alter  its  legal  results  as  flowing  from  its  recitals.  The  latter 
case  was  an  action  of  a  different  character  from  the  present. 
Plaintiff,  in  that  suit,  claiming  that  there  existed  fiduciary  relations 
between  himself  and  the  adjudicatee,  of  certain  property  sold  at 
auction,  which  would  make  it  illegal  and  improper  for  the  latter  to- 
hold  the  property  adversely  to  him,  sought  to  have  the  adjudication,, 
as  made  to  the  adjudicatee  and  as  recited,  enure  to  the  benefit  of  the 
plaintiff.    It  is  not  claimed  or  pretended  here  that  there  were  any 
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fidaciary  relations  between  Theodore  Qandet  and  Mrs.  Louise 
Damoalin,  which  would  entitle  the  latter  to  take  and  hold  the  prop- 
erty herself y  as  the  real  adjudicatee.  She  does  not  claim  ownership 
of  the  property  under  the  adjudication. 

We  think  the  rights  of  parties  in  this  case  are  controlled  by  Hack- 
enburg  vs.  Oartskamp,  80  An.  898;  Perrault  vs.  Perrault,  82  An.  686; 
Heirs  of  Dohan  vs.  Dohan,  42  An.  449;  Sagory  vs.  Bonny,  42  An. 
618,  and  Whelage  vs.  Lotz,  44  An.  601. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and 
<lecreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed  that  plaintiff's  demand  be  dismissed,  at  her  costs,  in  both 
«onrts. 


No.  12,448. 
Mary  L.  Gbnella  and  Husband  vs.    G.  A.   McMubbay  bt  als. 

Tbis  suit  was  brought  to  compel  the  defendant  to  take  the  title  tendered. 

Many  years  prior  to  the  adjadication  of  the  property  the  tax  deed  pleaded  by  the 
defendant  as  having  the  effect  of  Inyalldatlng  the  title  tendered,  had  been  can- 
celed and  erased  from  the  record. 

A  rule  on  an  administrator  to  cancel  a  tax  title  is  as  effective  as  any  other  pro> 
cess,  if  those  in  interest  remain  acquiescent  for  years  after  the  judgment  was 
rendered  on  the  rule. 

It  not  appearing  of  record  that  there  wa9  an  adverse  title,  the  title  tendered 
was  legal. 

A  PPEAL  from  the  Oivii  District  Court  for  the  Parish  of  Orleans. 
RightoT,  J, 


Ixmque  A  Pomes  for  Plaintiffs,  Appellees. 


James  B.  Rosser^  Jr.^  for  Defendants,  Appellants. 


Submitted  on  briefs  April  1,  1897. 
Opinion  handed  down  April  12,  1897. 
Itehearing  refused  May  81,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  This  was  an  action  broaght  by  the  plaintiff  against 
the  defendant  to  compel  the  latter  to  accept  the  title  tendered. 

The  property  the  title  to  which  was  tendered,  was  adjadicated  to 
the  defendant  by  public  auction. 

The  defendant  declined  to  accept  the  title  on  the  ground  that  the 
property  was  owned  by  the  heirs  of  Joseph  Holtz,  and  that,  in  con- 
sequence, no  title  passed  by  the  adjudication. 

The  defendant  avers  that  the  property  was  acquired  by  the  late 
Joseph  Holtz  on  the  7th  of  May,  1884,  at  tax  sale.  The  property 
had  been  assessed  in  the  name  of  Joseph  Billgery.  A  rule  was  taken 
by  the  administrator  of  his  succession,  on  the  administrator  of  the 
succession  of  Joseph  Holtz,  directing  him  to  show  cause  why  the 
registry  of  this  tax  title  should  not  be  canceled  and  erased. 

The  defendant  contends  that  it  was  an  illegality  to  proceed  by  rule 
to  have  the  tax  deed  held  by  the  succession  of  Joseph  Holtz  can- 
celed and  erased. 

With  this  exception  it  appears  that  the  title  of  plaintiil  was  legal 
in  every  respect,  and  a  title  which  the  defendant  consents  to  take. 
The  controversy  is  limited  to  the  Holtz  tax  title,  now  canceled  and 
erased. 

The  record  before  us  does  not  disclose  any  irregularity  which 
would  justify  the  defendant  in  refusing  to  take  title  to  the  property. 

The  fact  that  the  heirs  of  Billgery  at  one^  time  owners  of  the 
property,  chose  to  proceed  by  rule  against  the  administrator  to 
erase  and  cancel  a  tax  deed  of  record,  would  not,  of  itself  render  the 
judgment  less  binding  upon  the  administrator  of  the  succession  of 
Holtz,  and  upon  those  he  was  in  that  capacity  authorized  to  repre- 
sent, if  no  objection  to  the  mode  of  proceedings  was  made  at  any 
time. 

The  administrator  could  represent  the  succession  with  the  assent 
of  the  heirs  of  Holtz.  It  was  not  brought  to  our  knowledge  that  any 
of  the  heirs  objected.  To  this  day,  they,  at  least,  tacitly  assent  to 
the  judgment. 

A  judgment  appointing  an  administrator  constitutes  prima  facie 
proof  of  his  capacity  to  stand  in  judgment. 

Years  have  elapsed  since  the  judgment  ordering  the  cancellation 
of  the  tax  deed  was  rendered.  As  we  appreciate  the  issues,  the 
owners  of  the  original  title  have  remained  in  possession  and  no 
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claim  of  any  illegality  was  urged  in  the  proceedings  in  which  cancel- 
lation of  an  illegal  tax  deed  was  ordered. 

The  law,  in  our  view,  was  complied  with  and  the  judgment  order- 
ing the  erasure  of  this  tax  title  was  rendered,  we  think  contradic- 
torily with  those  in  interest.  This  being  the  case,  we  have  found, 
after  examination  of  the  record  before  us,  no  invalidity  in  the  title 
tendered  to  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  ordering  the  defendant  to  comply  with  the  adjudica- 
tion of  the  property  described  in  plaintiff's  petition  and  condemning 
him  to  pay  the  price  and  interest,  is  affirmed. 

On  Application  for  Rehbabing. 

Blanchabd,  J.  Defendant  complains  that  there  is  error  in  the 
judgment  herein  rendered,  in  this: 

That  it  affirms  the'judgment  of  the  court  a  qua  condemning  him  to 
take  title  and  to  pay  eight  per  cent,  per  annum  interest  on  the  pur- 
chase price  from  the  date  of  adjudication. 

The  property  was  adjudicated  at  public  auction  to  defendant  on 
November  16,  1898,  for  the  price  of  two  thousand  three  hundred  and 
eighty  dollars,  upon  'Herms  of  one -third  or  more  cash,  balance  in 
one  or  two  years,  secured  by  vendor's  lien,  bearing  eight  per  cent, 
per  annum  interest  from  date  of  sale  until  final  payment." 

In  Duruty  vs.  Musacchi,  42  An.  860 — a  case  similar  to  the  present 
one — it  was  held  that  defendant  was  not  in  default  for  non-payment 
of  the  cash  portion  of  the  price  until  the  date  of  the  judgment  ap- 
pealed from,  and,  therefore,  owed  interest  from  that  date  only.  And 
on  rehearing  it  was  held  that  the  court  below  had  erred  in  requiring 
defendant  to  pay  more  than  legal  interest  on  the  cash  instalment, 
notwithstanding  the  act  stipulated  seven  per  cent,  as  the  rate  of 
Interest  on  deferred  payments. 

Following  the  rule  laid  down  in  that  case,  we  now  hold  that 
defendant  is  answerable  for  interest  on  the  cash  instalment  of  his 
purchase — one -third  of  the  purchase  price — only  from  the  date  of 
the  judgment  appealed  from,  February  1,  1897,  and  at  the  rate  of 
Jive  per  cent,  per  annum. 

It  is  pertinent  to  remark  just  here  that  the  contention  of  defend- 
ant, in  regard  to  overcharge  in  the  matter  of  interest,  was  brought 
to  the  attention  of  this  court  only  in  the  application  for  rehearing. 
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It  was  Dot  discassed  or  referred  to  at  all  in  the  original  brief  filed  in 
his  behalf. 

It  is  now  ordered  that  our  previous  decree  herein  be  amended  so 
as  to  charge  defendant  with  five  per  cent,  per  annum  interest  on  the 
cash  portion  of  the  purchase  price — one  third  thereof,  from  February 
1,  1897,  and  that  as  thus  amended  the  judgment  appealed  from  be 
4iffirmed  at  appellee's  cost. 

It  is  farther  ordered  that  our  previous  decree  as  thus  modified 
remain  undisturbed. 

Rehearing  refused. 


I  49    ^1 

No.  12,440.  114    32 


Monarch  &  Kaisbb  vs.  Boabd  of  Oommibsionbbs  of  thb  McDon- 
OGH  8CHOOL,  Fund  of  the  City  of  New  Orleans. 

£xtra  K'or/C*.— Where  abnilder  has  contracted  for  a  stipulated  price  to  build,  as 
required  by  ap  agreed  plan  and  speclfioations,  and  It  was  expressly  agreed  that 
no  charge  would  be  made  for  extra  work,  unless  it  was  executed  under  written 
authority,  charge  for  extra  work  will  not  be  allowed,  it  not  having  been  shown 
that  the  proprietor  agreed  to  the  change. 

Approval  of  .4^*/.— Where  the  contractor  with  a  municipal  corporation  agrees 
with  the  representative  of  the  latter  that  the  labor  under  the*  contract  and  the 
materlHl  furnished  shall  be  subject  to  the  approval  of  one  named  to  supervise 
the  work,  his  statement  as  a  witness  must  be  considered,  and  have  great 
weight,  unless  it  clearly  appears  that  it  was  erroneous  or  untrue. 

Under  Special  Law  Contractor  May  Annul  Contract.— There  was  ground  to  annul  the 
contract,  besides,  under  special  provision  of  the  Code,  applying  exclusively  to 
builders,. the  proprietor  may  annul  the  contract,  save  that  he  must  pay  the 
damages  occasioned  by  the  annulment— that  Is,  by  paying  the  undertaker  for 
the  expenses  and  labor^lncurred,  and  such  damages  as  the  nature  of  the  case 
may  require. 

Value  of  Work.—Uhe  amount  stipulated  In  a  contract  voided  may  be  used  to  ascer- 
tain the  just  value  of  the  work  performed. 

Consideration.— Tihe  amounts  paid  and  those  secured  by  lien,  timely  recorded,  are 
equal  to  the  value  of  the  work  and  materials  furnished. 

Implements  or  Ka/jve.— Bight  reserved  to  compel  return  of  tools  left  on  the  premises, 
or  to  pay  their  value.  * 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
Monroe^  J. 


W.  8.  Benedict  and  H.  C,  Cage  for  Plaintiffs,  Appellants. 
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James  J.  McLoughlinf  AssiBtant  Oity  Attorney  (Andrew  H.  Wilson  f 
of  OoniiBel) ,  for  Defendants,  Appellees. 


Argued  and  submitted  May  18, 1897. 
Opinion  handed  down  May  81,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  Plaintiffs  brought  suit  to  compel  the  defendants  to  pay 
them  the  sum  of  eight  thousand  nine  hundred  and  three  dollars  for  work 
done,  they  alleged,  under  the  original  contract,  and  for  one  hundred 
and  five  dollars  for  extra  work  under  a  supplemental  contract,  cov- 
ering such  work,  and,  in  addition,  for  the  sum  of  two  thousand 
three  hundred  and  twenty-one  dollars  and  ninety-five  cents,  for 
extra  work  not  covered  by  any  contract.  They  also  sue  for  an  addi* 
tional  amount  of  ten  thousand  dollars,  for  damages  caused  by  the 
defendants'  violation  of  the  contract.  By  these  contracts  plaintiffs 
bound  themselves  to  make  additions,  alterations  and  repairs  to 
school  houses,  numbered  twenty-one  and  twenty-three  (in  the  city 
of  New  Orleans) ,  in  conformity  with  the  plans  and  specifications  pre- 
pared by  the  City  Engineer.  The  work,  it  was  stipulated  in  the  con- 
tract, was  to  be  executed  to  the  full  satisfaction  of  this  officer.  A 
clause  of  the  contract  provided  that  in  case  of  any  omissions  from, 
additions  to,  or  alterations  of,  the  plans  and  specifications,  during 
the  progress  of  the  work,  it  would  be  supplied ;  that  they,  the  addi- 
tions and  alterations,  would  be  acceded  to  and  made  without  any 
attempt,  on  the  part  of  the  plaintiffs,  at  showing  that  they  were  im- 
posed in  violation  of  the  contract.  It  was  also  expressly  agreed  that 
no  charge  would  be  made  for  extra  work,  unless  it  was  executed 
under  written  authority.  The  time  fixed  to  complete  and  deliver 
the  work  was  October  19,  1896.  The  plaintiffs  bound  themselves  to 
pay  ten  dollars  a  day,  after  that  date,  for  every  day  the  work  re- 
mained not  completed. 

On  the  18th  of  November,  the  school  authorities  entered  into 
the  possession  of  school  building  twenty -one,  although  the  work  on 
that  building  had  not  been  quite  completed.  It  was  afterward  fin- 
ished by  the  commissioners  themselves,  at  a  cost  of  about  seventy- 
five  dollars. 

The   further  complaint   was   urged   in  court  by  the   defendanta 
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agaiDst  the  plaintiffs,  that  the  material  ased  was  inferior  in  quality ; 
that  there  were  many  unjustifiable  delays  on  part  of  plaintiffs  in 
matter  of  the  work;  that  school  building  twenty -three  was  the  only 
Bchool  building  in  Carroliton  in  which  there  are  a  large  number  of 
children  attending  the  public  schools ;  the  parents  were  clamoring 
to  send  their  children  to  school;  to  accommodate  matters,  the 
school  authorities  had  the  schools  reopened  in  the  body  of  the  main 
baildlng,  which  was  not  being  repaired,  but  they  were  obliged  to 
close  them,  for  the  reason  that  the  incomplete  state  of  the  improve- 
ments rendered  it  impossible  to  continue  with  the  school.  On  the 
27th  of  November,  1895,  the  Mayor  and  Chairman  of  the  Board  of 
Commissioners  of  the  McDonogh  School  Fund  notified,  in  accordance 
with  the  direction  of  the  board,  the  plaintiffs,  that  the  contract  was 
annulled.  The  commissioners  took  charge  of  the  work  and  in  eight 
weeks  from  the  time  they  took  charge  the  incomplete  work  was 
finished.  One  of  the  plaintiffs,  as  a  witness,  admitted  that  it  would 
have  taken  thirty  days  for  them  to  complete  the  work. 
The  defendants  thus  state  their  account : 

OrigiDal  contract  of  Auguat23,  1896 $8,908  00 

Extra  work,  under  contract  of  September  14, 1895 105  00 

Total  price  agreed  upon  by  plaintifTs  and  defendants $9,008  00 

Paid  plaintiffs  on  account $6,586  76 

Paid  plaintiffs  unpaid  labor  bills 478  15 

Becorded  liens,  unpaid 4,970  00 

Paid  cost  of  completing  their  contract 4,936  00 

Total '.  15,%9  97 

Deficit  claimed  by  defendants $6,%1  97 

The  defendants  also  alleged,  with  reference  to  the  publication  of 
communication  of  the  City  Engineer  to  the  Board  of  Commissioners 
that  it  was  *'  privileged,"  and  only  gave  an  account  of  the  unsatis- 
factory condition  of  the  plaintiffs'  work. 

The  judgment  of  the  lower  court  rejected  plaintiffs'  claim  and  dis- 
miflsed  the  suit. 

We  inferred  that  the  special  claims  for  damages  growing  out  of  the 
annulment  of  the  contract,  and  of  preceding  communications  about 
the  alleged  failure  of  duty  on  the  part  of  plaintiffs,  are  not  insisted 
upon  by  them,  and,  therefore,  we  excluded  all  questions  of  damages 
from  further  consideration. 

We  also  eliminated  all  questions  in  regard  to  extra  work  not  cov- 
ered by  written  agreement,  for  the  reason  that  to  allow  for  extra  work 
58 
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not  endorsed  on  the  contract  by  the  officer  selected  by  the  defend* 
ant,  wonld  be  contrary  to  the  conditions  of  the  contract,  from  which 
we  again  qaote:  ^<No  char^^e  to  be  made  for  extra  work,  anless- 
previously  covered  by  a  written  instrament." 

The  maxim,  we  think,  applies:  *'No  one  can  come  against  hi» 
own  deed." 

With  reference  to  the  extra  work  done,  the  witnesses  greatly 
differed. 

The  City  Engineer  testified  that  there  was  scarcely  a  necessity  for  a 
plan  of  the  elevation  proper,  as  the  idea  was  to  carry  oat  the  wings 
so  as  to  conform  proportionately,  as  nearly  as  possible  with  the 
bnilding  then  existing;  that  nothing  was  said  at  first  sbout  extra 
work ;  that  in  coarse  of  the  work  he  agreed  with  one  of  the  plaintiffs 
about  extra  work,  and  drafted  a  second  contract  to  cover  this  work. 
It  is  the  contract  of  September  14,  1895,  to  which  reference  baa 
already  been  made. 

He  did,  however,  prepare  plans  and  specifications,  in  order  to 
assist  in  carrying  out  the  contract;  that  the  changes  made  were  not 
to  the  disadvantage  of  the  builders  and  did  not  add  to  the  repairs 
they  had  bound  themselves  to  make  under  their  contract. 

This  brings  us  to  plaintiffs'  claim  for  work  nnder  the  contract  and 
to  a  consideration  of  the  gronnds  defendants  set  up  for  annulling  it. 

After  having  read  the  testimony,  we  were,  in  the  first  place, 
impressed  by  the  fact  that  plaintiffs  were  perhaps  unfortunate  in 
having  bound  themselves  to  make  the  alterations  and  repairs 
required  on  two  buildings  for  one  lump  sum  for  all  the  work  when 
defendants  took  charge  of  the  work. 

The  first  building  was  nearly  completed  when  the  defendants 
took  charge  of  the  work,  but  the  second,  No.  23,  if  we  are 
to  judge  from  a  photographic  view  before  us,  was  in  quite  an 
incomplete  state,  although,  as  early  duiing  the  work  as  Septem- 
ber 17,  the  plaintiff  contractors  were  notified  of  the  desire  of  the 
School  Board  to  open  the  school  in  due  time,  and  to  that  end  atten  - 
tion  was  directed  to  the  possibility  of  their  executing  designated 
part  of  the  work  which  wonld  take  only  little  time,  but  which  wonld 
enable  that  body  to  meet  the  expectation  of  parents  and  pupils  by 
opening  the  school  in  the  unfinished  building. 

It  appears  that  the  board  was  disappointed.  The  work  was  not 
done  in  time  and  in  compliance  with  the  request  made;  besides  there 
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is  evidence  showing  that  the  brick  and  other  materials  used  by  these 
contractors  were  not  sach  as  they  should  have  been. 

Bat  setting  aside  all  the  differences  between  the  plaintiffs  and  the 
defendants  save  one,  it  is  evident,  in  our  jndgment,  that  it  of  itself 
gave  ground  to  annul  the  contract. 

More  than  a  month  had  elapsed  since  the  date  the  work  was  to  be 
delivered  under  the  terms  of  the  contract.  Differences  had  arisen 
between  the  plaintiffs  and  the  defendants.  The  delays  and  the  inac- 
tivity in  matter  of  the  work  had  given  rise  to  many  complaints  from 
the  number  interested  in  schools. 

We  are  informed  by  the  testimony  that  on  the  26th  of  November 
everything  was  in  an  unsatisfactory  condition ;  no  one,  while  the  wit- 
nesses were  present  on  that  day,  was  doing  any  work,  a  number  of 
laborers  were  setting  around,  and  others  said  that  they  desired  to  be 
paid  before  resuming  work. 

The  Mayor,  who  was  with  the  other  officers  at  the  building  on  the 
day  just  mentioned,  states  that  the  three  walls  of  the  addition  were 
erected,  ceiling  joists  were  being  hoisted  up,  but  the  roof  was  not  on, 
and  in  its  incomplete  state  it  could  not  De  finished  in  less  than  five  or 
six  weeks. 

In  view  of  the  facts,  we  are  not  inclined  to  question  the  right  of 
the  defendants  to  issue  the  order  that  was  issued  to  the  City 
Engineer  to  take  charge  of  the  work  and  complete  it.  It  does,  not 
appear  that  the  plaintiffs  offered  the  least  objection  to  the  order. 
The  defendants  took  charge  of  the  work  without  the  least  objection 
on  the  part  of  plaintiffs. 

There  was,  we  think,  reason  to  bring  matters  to  a  close. 

Moreover,  under  special  articles  one  may  cancel  the  contract  with 
a  builder.  It  is  an  exceptional  right  applying  to  special  cases,  but 
it  is  clearly  expressed.  It  has  been  referred  to  as  '<  novel  in  the 
provision  of  our  law,  thus  giving  a  right  to  one  of  the  parties  to  a 
contract  to  annul  ad  libitum,^ ^  Villalobos  vs.  Mooney,  2  La.  332* 
Nevertheless,  the  clear  language  of  the  Code  has  left  no  alternative 
save  its  enforcement.  Qoddart  vs.  Urquhart,  6  La.  668 ;  Dufour  vs. 
Janin,  8  La.  147;  Loreau  vs.  Declouet,  3  La.  1;  Joublancvs.  Daunoy, 
6  La.  666;  Crocker  vs.  Caldwell,  6  An.  220. 

The  contract  was  at  an  end  after  the  defendant  had  given  the 
required  notice. 
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It  remains  for  ns  to  determine  whether  the  defendants  are 
indebted  to  the  plainti£Ps  in  any  balance  for  work  performed. 

In  oar  view  whether  the  contract  was  annulled  becanse  the 
defendants  had  sufficient  cause  to  annul  it,  or  because  defendants 
chose  to  avail  themselves  of  the  provisions  of  Art.  2765  of  the  Civil 
Code,  without  reference  to  any  cause,  the  contractor  should  receive 
compensation  for  the  value  of  his  material  and  for  his  labor  up  to 
the  date  his  contract  is  canceled.  We  applied  ourselves  to  the  task 
of  establishing  the  amount.  In  the  flrst  place  we  took  up  for  con- 
sideration the  proposition  of  plaintifPs'  counsel  that  the  value  of  the 
alterations  and  repairs,  on  each  building  was  about  equal,  or  four 
thousand  four  hundred  and  fifty-one  dollars  and  fifty  cents  for  each. 

We  inferred  that  the  work  on  building  twenty- one  was  of  greater 
value.  From  the  specifications  we  gather  that  a  portion  of  the  exist- 
ing side  walls  were  taken  down  in  order  to  extend  the  wings. 
Foundations  were  laid  for  these  wings ;  new  supports,  consisting  of 
cast-iron  columns  restiug  on  brick  foundations  weire  provided,  also 
pilasters  against. the  wall  with  the  usual  brick  foundation.  The  roof 
was  a  mansard,  covered  with  slate.  The  contract  included  the  brick, 
the  lumber  and  the  paintiog  and  all  work  needful  to  complete  the 
building.  The  plan  of  the  front  elevation  of  itself  suggested  work 
requiring  skill. 

We  thought  that  the  work  and  the  material  on  building  twenty- 
three,  was  not  as  valuable.  Be  this  as  it  may,  we  grant  that  each 
was  about  of  equal  value. 

After  having  deducted  the  amount  claimed  for  the  first  building, 
less  the  amount  paid  by  the  city  to  complete  it,  of  the  amount  paid 
and  claims  timely  recorded,  there  remained  a  sum  large  enough  to 
pay  for  the  plaintiff's  material  and  labor  on  the  last,  t.  e.,  on  build- 
ing twenty -three. 

Adding  the  amount  the  defendants  paid  to  complete  the  work  to 
the  amount  paid  by  them  to  the  plaintiffs,  it  showed  an  expenditure 
much  larger  than  the  amount  which  the  defendants  would  have  had 
to  pay,  if  plaintiffs  had  completed  their  work  under  the  contract. 
Wb  have  not  found  of  record  any  evidence  of  the  value  of  the  work 
on  this  building.  No  inventory  was  made  by  plaintiffs  at  the  time 
of  work  done,  and  no  attempt  was  made  during  the  trial  to  prove  by 
experts  the  value  of  work  and  material  at  the  date  the  contract  was 
annulled.  As  to  the  latter  we  are  not  led  to  infer  that  any  remained 
which  proved  a  loss  for  plaintiffs. 
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We,  therefore,  felt  jastifled,  on  the  basis  before  stated,  of  work 
and  material  of  aboat  eqaal  value  on  each,  in  the  conclasion  that  the 
defendants  were  not  indebted  in  an  additional  amoant.  The  work 
of  the  defendants  to  complete  the  repairs  was  necessary,  also  the 
materials  were  necessary  and  the  amoants  expended  for  these  reas  - 
onable ;  at  any  rate,  the  plaintiff  did  not  make  the  least  offer  to 
prove  the  contrary. 

If  we  were  to  assume  that  one- half  of  the  work  had  been  done  on 
the  second  bnilding  (twenty -three)  at  the  date  that  defendant  took 
charge,  there  woald  remain  an  amount  sufficient  from  balances  and 
sums  before  stated  to  compensate  the  plaintiff. 

Moreover,  the  evidence  shows  that  the  repairs  made  by  the 
defendant,  due  by  the  plaintiff  in  order  for  them  to  recover  the 
whole  amount  as  per  contract,  cost  much  more  than  the  amount  it 
required  to  complete  the  work. 

The  rule  of  law  which  we  are  compelled  to  apply  in  this  case  is  an 
exception  to  the  principle  that  contracts  can  be  revoked  only  by  the 
common  accord  of  the  parties  to  it. 

Baudry-Lacantinerie,  Vol.  8,  p.  448,  said:  '<  Mais  I'exception  est 
facile  ^  jnstifler,  puisque  celui,  contre  la  volont^  duquel  la  r6siliation 
a  lieu,  non  seulement  est  indemnis^  de  toute  la  perte  que  lui  cause 
I'inex^cution  du  contrat,  mais  obtient  en  oiitre  tout  le  b6n6flce  que 
lui  aurait  procure  P execution." 

In  our  judgment  the  indemnity  before  indicated  was  all  that  could 
be  reasonably  expected  for  material  and  labor  performed. 

Plaintiffs  claimed  for  extra  work  and  offered  evidence  to  prove 
their  claim.  The  officer  selected  by  the  plaintiffs  and  the  defendants 
to  supervise  the  work  and  see  to  its  proper  execution  testified,  with 
reference  to  extra  work:  ^<  As  to  alterations  at  No.  28,  there  are 
none  whatever  to  my  knowledge." 

If  there  was  extra  work  performed  it  was  not  authorized  in  writing 
by  the  corporation.  The  contract  was  left  to  bidders.  We  are 
not  at  liberty  to  change  clearly  expressed  language  contained  in  the 
contract  drawn  in  accordance  with  the  terms  and  conditions  of  the 
adjudication. 

Plaintiffs,  in  special  allegations  of  their  petition,  claim  the  value  of 
certain  tools,  wheelbarrows,  shovels,  picks,  which  they  used  in  per- 
forming their  work  under  their  contract,  laid  at  seventy -five  dollars. 

The  supervising  agent  of  the  defendant  testified  that  he  knew 
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nothing  of  this  property  and  was  never  called  npon  to  deliver  it ;  if 
there  was  snch  property,  it  is  on  the  premises.  The  plaintiffs  are 
entitled  to  the  tools  they  left  on  the  place,  or  their  valae.  In  the 
present  condition  of  that  claim  we  do  not  think  we  would  be  jnstifled 
in  rendering  a  judgment  for  their  valae.  We,  however,  reserve  to 
them  the  right  to  call  for  a  retnm  of  these  working  tools,  and  in  case 
they  are  not  returned,  to  recover  their  value  in  a  separate  suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellants'  costs,  with  reservation  of 
the  right  just  stated. 


No.  12,481. 
Francois  Rouqb  vs.   Thb  Lafarque    Bros.   Oompant,   Limited. 

The  party  who  receives  payments  from  liquidators  appointed  by  the  court  can 
not  afterward  call  on  the  court  to  annul  the  appointments;  no  reservation  in 
the  receipts  will  entitle  him  to  demand  of  the  court  the  annulling  of  the  ap- 
pointment of  the  liquidators  recognized  by  his  participation  in  the  fruits  of 
their  administration. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Rightor,  J. 


John  B,  Fisher  for  Plaintiff,  Appellee. 


Frank  N,  Butler  for  Russman  &  Galland,  Plaintiffs  in  Rale,  Ap- 
pellants. 


J.   Numa  Augustin  and    W,  J,  Waguespack  for  Liquidators  of  the 
Laf argue  Bros.  Company,  Limited,  Defendants  in  Rule,  Appellees. 


Argued  and  submitted  April  1,  1897. 
Opinion  handed  down  April  26,  1897. 
Rehearing  refused  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  The  appeal  is  by  creditors  of  this  corporation  from  the 
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judgment  of  the  District  Ooart  dismissing  their  rale  to  set  aside  the 
appointment  of  the  liquidators  of  the  corporation. 

The  appellees,  judgment  creditors  of  the  corporation,  issued  gar- 
nishment process  and  caused  interrogatories  to  be  served  on  the 
debtors  of  the  corporation.  The  liquidators  appeared  in  the  United 
States  Oircuit  Court,  in  which  the  appellees  obtained  their  judgment, 
and  moved  to  dissolve  the  seizures  on  the  ground  that  the  liquida- 
tion was  in  the  District  Court,  and  no  seizure  could  be  maintained 
under  the  process  of  the  Circuit  Court.  The  seizing  creditors 
attacked  the  appointment  of  the  liquidators,  and  the  Circuit  Court, 
appreciating  the  comity  between  courts,  declined  to  pass  on  the 
question  as  to  the  appointment  of  the  liquidators,  referred  the  issue 
to  the  District  Court,  in  the  meantime  staying  the  decision  on  the 
•creditors'  right  to  attach  the  corporate  assets.  Thereupon  the 
•creditors  proceeded  by  rule  in  the  District  Court  to  have  the  order 
for  the  appointment  of  the  liquidators  revoked.  From  the  judgment 
dismissing  the  rule  there  was  a  previous  appeal,  on  which  we 
remanded  the  case  (Rougd  vs.  Laf argue  Bros.,  47  An.  1646),  and  the 
plaintiffs  in  rule  now  appeal  from  the  judgment  of  the  District  Court 
again  maintaining  the  appointment. 

The  appointment  of  the  liquidators  in  this  case  was  made  on  the 
petition  of  a  creditor  containing  the  allegations  he  deemed  material 
to  authorize  the  relief.  The  corporation  was  cited  and  answered, 
accompanying  the  answer  with  the  resolations  of  the  shareholders' 
meeting,  reciting  the  pecuniary  embarrassment  and  inability  of  the 
corporation  to  continue  its  business  for  want  of  means  and  credit ; 
that  its  debts  were  due,  unpaid  suits  threatened,  one  already  brought 
— i.  e.,  that  of  the  appellants  in  the  United  States  Circuit  Court, 
another  for  the  appointment  of  a  receiver,  and  the  resolutions 
declaring  the  necessity  for  a  liquidation  stated  the  selection  by  the 
meeting  of  the  liquidators,  the  appellees,  and  recommended  their 
appointment  by  the  court  as  receivers  and  liquidators.  Their 
appointment  by  the  court  followed  in  December,  1898,  they  qualified, 
entered  on  their  duties,  have  realized  and  distributed  to  creditors  a 
large  amount  of  proceeds,  and  it  is  stated  in  the  briefs  the  liquida- 
tion is  about  ended.  The  appellants  in  this  case  begun  their  gar- 
nishment proceedings  in  the  Circuit  Court  in  March,  1894,  and  they 
attacked  the  appointment  of  the  liquidators  in  April.  After  making 
this  attack,  the  record  shows  that  the  appellants  have  received  from 
the  liquidators  five  successive  payments  on  their  debt. 
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The  rale  to  set  aside  the  appointment  of  the  liquidators  alle^i^es  the 
insufficiency  of  the  notice  of  the  meeting  of  creditors,  at  which  the 
liquidators  were  selected;  that  only  three  thousand  and  sixty- nine 
of  four  thousand  two  hundred  and  eighty-seven  of  the  total  shares 
were  represented  at  the  meeting;  that  the  charter  providing  for 
commissioners  in  case  of  the  dissolution  and  the  corporation  not 
being  dissolved,  there  was  no  power  in  the  meeting  to  elect  liquida- 
tors ;  the  further  allegations  are  made  that  the  assets  of  the  corpora- 
tion were  not  abandoned;  that  its  officers  were  in  the  exercise 
of  tlieir  functions,  and  the  court  had  no  jurisdiction  to  make  the 
appointment.  The  answer  to  the  rule  maintains  the  jurisdiction  of 
the  court  to  appoint,  avers  that  the  appointment  was  made  contra- 
dictorily with  the  corporation  in  the  suit  brought  by  the  creditors, 
after  citation,  answer  and  hearing ;  that  the  basis  for  the  appoint- 
ment existed^  and  that  the  entire  proceeding  was  in  accordance  with 
the  method  sanctioned  by  the  decisions  of  this  court,  in  which  con- 
nection reference  is  made  to  the  Louisiana  Savings  Bank  Case,  35 
An.  196,  and,  in  addition,  the  answer  avers  that  the  appellants,  hav- 
ing received  five  successive  payments  from  the  liquidators,  are  now 
estopped  from  disputing  their  appointment. 

There  has  been  an  elaborate  argument  in  this  court  as  to  the  juris- 
diction of  our  courts  to  appoint  receivers  for  insolvent  corporations. 
It  is  claimed  by  appellants  that  the  bank  case  (Louisiana  Savings 
Bank,  35  An.  196),  in  which  the  appointment  of  liquidating  commis- 
sioners was  sanctioned,  differed  from  this,  because  the  act  creating 
the  bank  provided  for  the  election  of  liquidators.  Still,  the  act  did 
not  increase  in  any  manner  the  power  of  the  court,  and  as  all  know 
the  statutory  basis  for  the  jurisdiction  exerted  by  our  courts,  in 
appointing  receivers,  is  very  narrow.  In  answer  to  the  objection  of 
the  insufficiency  of  the  notice  of  the  meeting  at  which  the  liquid- 
ators were  selected,  and  the  other  objection  as  to  the  votes  cast,  it 
is  urged  that  notices  concern  shareholders,  not  creditors,  that  the 
meeting  waived  the  fuller  notice  fixed  by  the  charter,  and  no  share- 
holder complains  of  the  administration  of  the  liquidators  now,  after 
three  years  about  ended.  The  appellees  insist,  in  argument,  that  the 
suit,  the  citation,  the  hearing  and  showing,  all  furnished  the  basis 
for  the  appointment  within  the  jurisdictional  power  of  the  court, 
and  insists  on  the  estoppel  of  payments  received  by  the  appellants 
from  the  liquidators,  whose  appointment  the  appellants  seek  to 
assail. 
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We  do  not  think  we  are  at  liberty  in  this  case  to  reyiew  the' 
groand  i  on  which  the  District  Goort  made  the  appointment  of  the 
liqnidators.  That  oar  coarts  have  the  jarisdiction  to  make  such 
appointments,  if  the  proper  basis  exists,  most  be  conceded.  Stark 
vs.  Barke,  Watt  &  Co.,  5  An.  740.  Can  we  set  aside  this  ap- 
pointment on  the  application  of  the  appellants?  They  stand 
here  challenging  the  jarisdiction  of  the  lower  conrt  to  appoint 
the  liqaidators  with  the  record  before  as,  that,  beginning  in 
1804  down  to  1896,  they  have  received  payments  from  the 
liqaidators,  ander  their  accoants  filed  by  them  as  officers  of  the 
conrt.  It  is  trae  that  the  attack  on  their  appointment  preceded  the 
payments.  The  appellants  bad  their  choice  of  whatever  rights  their 
attachment  in  the  Circnit  Goart  conferred  and  to  their  pro- 
ceeding to  set  aside  the  appointment  of  liqaidators  or, 
with  all  other  credtors,  take  the  dividends  accruing  from  the 
administration  of  the  liqaidators.  The  appellants  insist  they 
were  not  obliged  to  make  this  choice,  bat  they  conld  participate  with 
the  other  creditors  in  the  dividends  available  by  the  administration 
of  the  liqaidators,  and  then  call  on  this  conrt  to  declare  illegal  the 
appointment  and  the  administration  based  on  it.  It  seems  to  as  the 
appellants  are  bonnd  by  the  appointment  they  recognized,  and  by 
the  administration  in  the  advantages  of  which  they  have  shared.  It 
is  qnite  trae  the  appellants,  in  receiving  their  payments,  reserved 
the  right  to  set  aside  the  appointment,  bat,  in  oar  view,  no  snch 
reservation  can  alter  the  opposition  of  a  litigant  before  the  courts,  so 
as  to  entitle  him  to  claim  relief  against  an  appointment  by  the  court 
when  the  record  shows  his  recognition  of  the  appointment  and  parti- 
cipation in  its  fruits.  No  reservation  is  effective  to  do  away  with  the 
legal  consequence  the  law  attaches  to  an  act.  Succession  of  J.  Y.  de 
Egana,  18  An.  59.  We  think  the  estoppel  urged  by  defendants  in 
rale  must  be  maintained. 

Controlled  as  we  think  the  decision  is  by  the  estoppel,  we  express 
no  opinion  on  the  questions  as  to  the  legality  of  the  appointment,  or 
as  to  the  basis  on  which  the  court  made  the  appointment. 

It  is  therefore  ordered,  adjudsred  and  decreed  that  the  judgment 
of  the  lower  conrt  be  affirmed  with  cost. 

NicHOLLS,  C.  J.,  dissents. 
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No.  12,203. 
40~i^l  Leon  Joubebt  vs.  Mrs.  Susan  A.  Sampson. 

4V  iuD0         A  wife  was  authorized  by  the  Judge  to  contract  a  loan  and  to  mortgage  her 

tf^ separate  property.  Her  husband  Joined  her  In  the  act,  aiding,  authorizing  and 

assisting  ber.  The  mortgagee  subsequently  brings  suit  to  subject  the  mort- 
gaged property  to  payment  of  his  claim.  The  husband  interyenes,  coi^testing 
the  wife's  full  ownership  of  the  property  mortgaged  and  averring  his  superior 
right  over  the  seizing  creditor  to  be  paid  out  of  the  proceeds  of  her  Interest  in 
the  property  on  a  claim  of  his  own:  ffOd—Ue  can  not  be  heard  to  deny  the 
•creditor's  right  to  collect  his  debt.  His  participation  in  the  act  of  mortgage 
effectually  estops  him. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


A.  J.  Villeri  for  Plaintiff,  Defendant  in  Intervention,  Appellee. 


W.  S,  Benedict  for  Defendant  and  Inter venor   (Intervener  Ap- 
pellant) . 

Argued  and  submitted  April  28,  1897. 
Opinion  handed  down  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  Plaintiff,  a  mortgage  creditor,  proceeded  to  the 
-collection  of  his  claim  via  ezecutiva,  and  the  property  hypothecated 
was  advertised  for  sale. 

Some  ten  days  prior  to  the  sale,  Thos.  H.  Sampson  made  himself 
;a  party  to  the  proceedings  by  filing  a  petition  of  intervention  and 
third  opposition,  and  it  is  with  him  alone  that  plaintiff  has  to  deal  in 
;this  controversy.  He  set  forth  averments  upon  which  was  based  a 
prayer  that  the  order  for  seizure  and  sale  be  set  aside,  or,  in  the 
^alternative,  that  the  sale  be  restricted  to  an  undivided  one -third  in- 
terest in  the  property,  and,  as  to  this  interest  and  its  proceeds,  he  be 
decreed  to  have  a  lien  and  privilege  superior  to  that  of  plaintiff.  He 
made  no  effort  to  stop  the  sale  by  injunction.  It  took  place,  and 
the  property  was  adjudicated  to  the  plaintiff  for  five  thousand  two 
hundred  dollars — a  sum  about  sufficient  to  pay  the  debt  with  costs. 

Later  the  case  came  on  for  trial  on  the  intervention  and  third  op- 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1008 

Joubert  vs.  Sampson. 

' 

position.  There  was  jadgment  rejecting  the  demand  of  intervener 
and  dismissing  his  suit.  He  appealed,  and  in  this  court  he  was  met 
by  a  plea  of  prescription  filed  here  by  appellee.  The  prescriptions 
tendered  were:  1.  That  of  five  years  nnder  C.  G.  8542,  barring 
demand  by  forced  heirs  for  reduction  of  excessive  donations.  2.  That 
of  ten  yearB  relating  to  inscription  of  mortgages. 

Whereupon,  on  motion,  the  case  was  remanded  for  the  sole  pur- 
pose of  trying  the  plea  of  prescription.  It  was  tried  and  judgment 
was  rendered  sustaining  it,  and  dismissing  the  intervention. 

Intervener  again  appeals. 

He  is  here,  therefore,  with  two  judgments  against  him — one 
rejecting  his  demand  on  its  merits ;  the  other  rejecting  it  as  barred 
by  prescription. 

The  facts  pertinent  to  the  inquiry  are  these : 

William  R.  Crane  died  in  1883.  He  lett  a  last  will  and  testament, 
olographic  in  form,  which  named  his  wife,  Susan  Ann  Sauffly, 
universal  legatee  and  executrix.  The  will  was  admitted  to  probate, 
the  executrix  was  ordered  to  be  confirmed,  and  she  took  the  oath  of 
office.  No  letters  of  executorship,  however,  appear  in  the  succes- 
sion record,  and  no  inventory  is  found  there,  though  there  is  an 
order  for  one. 

At  his  death  Crane  owned  the  property  subsequently  mortgaged  to 
plaintiff,  Leon  Joubert,  situated  on  Annunciation  and  Market  streets, 
New  Orleans,  and  one  other  piece  of  real  estate  situated  on  Con- 
stance street.  He  had  acquired  this  property  long  prior  to  his  mar- 
riage with  Susan  Ann  Sauffly.  He  left  as  issue  of  his  marriage  with 
her  two  sons  and  a  daughter.  The  oldest  son,  Jas.  W.  Crane, 
of  age,  died  the  year  following  his  father,  unmarried  and  ii^testate. 

His  succession  was  opened ;  his  mother  and  surviving  brother  and 
sister  accepted  the  same  as  his  heirs,  and  were  put  in  possession  of 
his  property. 

The  other  son  and  daughter,  also  of  age,  while  forced  heirs  of  W. 
R.  Crane,  took  no  steps  to  assert  their  rights  as  against  the  will  of 
their  father,  which  had  instituted  their  mother  his  universal  legatee. 
On  the  contrary,  they  did  more  than  acquiesce  in  the  terms  of  the 
will — they  appeared,  in  1885,  before  a  notary  public  and  two  wit- 
nesses, and  executed  an  act  referring  to  themselves  as  forced  heirs, 
yet  recognizing  the  will  and  its  probate,  and  renouncing  all  claims, 
to  any  part  of  the  property  left  by  their  father  in  favor  of   their 
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mother,  especially  investing  her  with  the  full  ownership  thereof. 
Prior  to  this,  the  widow  of  W.  R.  Crane  had  become  the  wife  of 
Thos.  H.  Sampson,  intervenor  herein,  and  the; daughter,  Sarah  Eliza- 
beth Crane,  had  become  the  wife  of  John  Ermon,  who  joined  in  the 
act  of  rennnciation  ^foresaid,  anthorizing  his  wife. 

Foar  years  later,  in  1880,  the  widow  of  W.  R.  Crane,  then  Mrs. 
Sampson,  and  authorized  by  him,  filed  a  petition  in  the  saccession  of 
her  deceased  husband,  asking  to  be  recognized  as  universal  legatee 
and  put  in  possession  of  all  the  property  left  by  W.  R.  Crane  at  his 
death.  A  decree  to  this  effect  was  entered,  and  the  same  was  regis- 
tered as  a  muniment  of  title  in  the  conveyance  office.  This  ended 
the  succession  of  W.  R.  Crane. 

In  1891  Mrs.  Sampson  appeared  before  one  of  the  judges  of  the 
Civil  District  Court  and  obtained  from  him  an  authorization  to  con- 
tract a  loan  of  money  and  give  a  mortgage  to  secure  same,  and, 
thereupon,  executed  the  note  and  mortgage  declared  on  in  this  suit. 
The  act  of  mortgage  recites  she  is  assisted  and  authorized  therein  by 
her  husband,  Thos.  H.  Sampson,  and  he  signs  the  act  as  well  as  the 
note  with  her,  in  token  of  such  authorization.  It  also  recites  that 
the  property  mortgaged  whs  acquired  by  Mrs.  Sampson  as  universal 
legatee  of  her  deceased  husband,  Wiiliam  R.  Crane,  and  refers  to  the 
judgment  of  the  District  Court  recognizing  her  as  such  legatee.  It 
further  stipulates  that  should  the  note  not  be  paid  at  maturity,  she» 
the  mortgagor,  authorized  the  holder  thereof  <'  to  cause  all  and  Bin- 
gular  the  property  hereinbefore  described  and  mortgaged  to  be  seized 
and  sold,"  etc. 

And,  lastly,  it  recites  that,  as  per  certificate  annexed,  there  were 
no  mortgages  affecting  the  property,  except  an  inscription  for  drainage 
taxes  and  another  for  city  taxes. 

Notwithstanding  all  this,  when  the  holder  of  the  note,  who  is  the 
original  mortgagee,  brings  this  suit  against  the  wife  to  enforce  pay- 
ment of  the  debt,  Sampson,  the  husband,  a  party  to  the  aforesaid 
mortgage  and  to  the  wife's  application  to  the  court  in  the  forme^ 
husband's  succession,  to  be  recognized  as  owner  and  to  be  put  in 
possession  of  the  very  property  mortgaged,  intervenes  in  the  suit 
contesting  the  wife's  full  ownership  of  the  property,  and  averring 
his  superior  right  over  the  seizing  creditor  to  be  paid  out  of  the  pro- 
ceeds thereof  on  a  claim  of  his  own. 

Considering  his  connection  with  the  transactions  referred  to  the 
proposition  he  thus  advances  is  somewhat  unique. 
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The  claim  he  a88er^.8  is  based  upon  these  facts :  When  William 
B.  Crane  died  he  owed  a  mortgage  indebtedness  to  the  Citizens  Bank 
npon  the  real  property  he  owned.  In  1885  his  widow,  who  mean- 
while had  contracted  marriage  with  intervenor,  offered  the  bank  a 
compromise  settlement  of  its  claims,  which  the  bank  accepted  and  a 
notarial  act  of  compromise  and  settlement  was  entered  into.  The 
bank's  claims  were  settled  for  six  thousand  dollars^  which  were  paid, 
releases  of  the  mortgages  were  obtained,  and  the  bank  reconveyed 
to  Mrs.  Sampson  title  to  the  property  which  it  had  acquired  at  tax 
sales  thereof.  Sampson  himself  was  a  party  to  the  act  of  compro- 
mise, release  and  conveyance,  appearing  therein  as  assisting  and 
authorizing  his  wife. 

It  is  not  recited  anywhere  in  the  act  that  Sampson  advanced  the 
money  out  of  his  own  funds  to  effect  jthis  settlement  with  the  bank, 
nor  is  he  referred  to  therein  in  any  way  as  having  or  to  have  any 
claim  in  or  on  the  property  in  any  respect. 

On  the  contrary,  it  is  distinctly  averred  that  Mrs.  Sampson  offe  3  d 
to  settle  by  compromise  the  liabilities  of  her  dead  husband  to  the 
bank,  and  the  six  thousand  dollars  was  received  by  the  bank  ''  in 
full  payment  J  settlement  and  liquidation  "  of  the  indebtedness,  and 
then  and  there  the  bank  formally  granted  '*  a  full,  complete  and 
entire  rel^owe"  of  the  mortgage,  and  gave  authority  to  the  Recorder 
of  Mortgages  to  cancel  and  erase  the  same  on  the  records  of  his 
office. 

All  this  clearly  and  absolutely  negatives  the  idea  that  any  transfer 
or  subrogation  of  the  bank's  claims  and  mortgage  to  Sampson,  the 
husband,  was  intended  or  was  made. 

It  was  on  this  same  day,  however,  and  before  the  same  notary, 
that  Benjamin  P.  Crane  and  his  sister,  Mrs.  Ermon,  children  and 
forced  heirs  of  W.  R.  Crane,  deceased,  appeared  and  executed  in  favor 
of  their  mother,  Mrs.  Sampson,  the  act  of  reaunciation  of  their 
interest  in  their  father's  succession,  herainbefore  referred  to.  After 
reciting  in  the  act  that  their  intention  was  their  mother  should  have 
and  enjoy  the  property  ^Hn  full  ownership ^^^  it  was  set  forth  that 
they  were  aware  the  obligations  resting  on  the  property  in  favor  of 
the  Citizens  B%nk,  and  certain  other  obligations  resting  thereon  in 
favor  of  the  city  of  New  Orleans,  bad  *'  been  wholly  paid,  settled 
and  liquidated,  and  the  said  property  released"  from  the  mortgage 
of  the  bank  and  the  tax  privilege  of  the  city,  with  money  furnished 
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by  Thos.  H.  Sampson.  BecogniziDg  their  obligation  to  Sampson  for 
this,  they  proceeded  in  the  act  to  bind  themselves,  in  the  event  of 
their  mother's  death,  to  make  no  claim  to  the  property  aa  forced 
heirs  of  their  mother ^  until  the  whole  amoant  paid  by  Sampson,  as 
above,  had  been  reimborsed  to  him. 

Neither  the  bank,  the  city,  Mrs.  Sampson,  nor  her  hosband,  were 
parties  to  this  act. 

By  no  possible  rule  of  reasonable  construction  can  anything  said 
or  done  therein  be  interpreted  as  preserving  to  Sampson  and  keep- 
ing alive  in  him  as  subrogee  the  claims  and  mortgage  of  the 
bank  and  the  tax  privilege  of  the  city.  It  is  beyond  dispute  that 
the  intention  of  all  parties  was  these  debts  were  to  be  considered 
settled  in  full.  If  Sampson  did  not  give  the  money  outright  to  his 
wife  to  lift  these  incumbrances  on  her  property,  the  most  that  can 
be  claimed  for  him  is  that  he  advanced  it  to  her  for  the  purpose  as 
an  ordinary  loan,  which  she  may  still  owe  him — a  loan  to  which  the 
mortgage  and  privilege  creditors  were  parties  or  privies,  and  in  re- 
spect to  which  they  consented  to  no  subrogation,  nor  did  that  from 
which  subrogation  results  under  the  lawr    C.  C.  2160. 

After  these  old  claims  are  paid  in  full,  as  recited,  aft'^r  the  mort- 
gage and  privilege  securing  the  same  have  been  canceled  on  the 
records  by  direction  of  all  parties,  without  any  reservation  whatever 
in  Sampson,  and  after  he  has  appeared  with  his  wife  in  an  act 
hypothecating  part  of  the  property,  thus  unencumbered,  to  the 
plaintiff,  it  would  be  remarkable  indeed  if  he  could  be  heard  in  a 
court  of  justice  to  deny  plaintiff's  right  to  collect  his  debt. 

Nor  is  there  any  doubt  or  uncertainty  as  to  the  law  governing  the 
case.  The  doctrine  of  estoppel  applies.  It  has  been  held  that 
where  a  husband  joins  and  authorizes  his  wife  in  the  execution  of  a 
mortgage  on  her  separate  property,  he  can  not  afterward,  when  the 
mortgage  is  sought  to  be  enforced,  set  up  by  way  of  defence  that 
the  property  mortgaged  was  community  property  and  the  wife  was 
without  authority  to  encumber  it.  Having  signed  the  mortgage 
himself  he  can  not  be  permitted  to  deny  or  gainsay  his  own  solemn 
act.     Stewart  vs.  Robinson,  23  An.  83. 

One  who  by  silence,  when  it  was  his  duty  to  speak,  decoys  another 
into  particular  conduct,  can  enforce  no  advantage  thereby  acquired, 
Meux  vs.  Martin,  5  An.  108. 

Applying  the  doctrine  announced  in  these  authorities  to  the  case 
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at  bar,  it  is  clear  that  the  pretensions  of  the  intervenor  can  not  be 
sustained. 

This  view  renders  it  unnecessary  to  decide  the  question  of  pre- 
scription raised  in  the  case. 

Newman  vs.  Cooper,  46  An.  1485,  relied  on  by  intervenor,  has  no 
applicability  as  an  authority  to  the  facts  of  the  instant  case,  and  if  it 
did  have,  the  present  case  comes  directly  within  the  exception  set 
forth  on  page  1401  of  the  reported  decision  of  the  case. 

The  intervenor  here  did  ''some  act  which  operated  an  inducement 
to  the  plaintiff  to  alter  his  previous  position  and  accept  defendant's 
mortgage." 

Judgment  affirmed. 


No.  12,686. 
State  of  Louisiana  vs.  Elijah  Thornton. 

An  accused,  desiring  to  secure  the  attendance  at  his  trial  of  witnessesin  another 
parish,  must,  in  his  application  for  subpoena,  state  the  parish  where  such  wit- 
nesses reside, 
f  he  names  the  wrong  parish,  having  had  previous  information  of  the  parish 
where  the  witness  then  was,  it  is  not  error,  when  the  case  is  called  for  trial,  to 
deny  his  application  for  further  time  to  serve  the  subpoena. 

The  question  w//^r«  a  forging  actually  occurred,  in  what  parish,  if  in  disputation^ 
is  one  of  fact  for  the  jury. 

APPEAL  from  the   Fifth  Judicial  District  Court  for  the  Parish  of 
Ouachita.     Potta,  J. 


M.  J.  Cunningham^  Attorney  General,  and  J.  P,  Madison,  District 
Attorney,  for  Plaintiff,  Appellee. 


C.  Newton,  Frank  Vaughan  and  Percy  Sandel  for  Defendant,   Ap- 
pellant. 


Submitted  on  briefs  June  5,  1897. 
Opinion  handed  down  June  14,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  Defendant  was  indicted,  for  the  forgery  and  utter- 
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ing  of  a  check  for  twelve  dollars.  The  jury  that  tried  him  rendered 
this  verdict: 

''We,  the  jary,  find  the  accosed  gailty  of  forg^ery;  we  do  not  find 
him  gdilty  of  attering  the  forged  instrument,  and  ask  for  him  the 
extreme  mercy  of  the  court." 

From  a  sentence  of  two  years  at  hard  labor  he  appeals. 

Three  bills  of  exception  assigning  errors  appear  in  the  record. 

It  seems  that  the  accused  was  tried  twice  at  the  same  term  of 
court,  each  time  for  a  different  case  of  forgery.  This  appeal  is  from 
the  result  of  the  second  trial.  The  first  case  was  tried  on  the  22d  of 
April  last  (1897) ,  and  second  case  on  the  28th  of  April. 

The  accused  caused  a  subpoena  to  issue  in  the  first  case  on  the 
16th  of  April  for  a  witness  named  Jeff.  Williams,  whom  he  averred, 
in  his  affidavit  for  the  issuance  of  the  subpcsna,  to  be  a  resident  of 
Winn  parish. 

On  the  19kh  of  April  the  sheriff  of  Winn  parish  made  his  return  on 
the  subpoena  to  the  effect  that  the  witness  was  no  longer  in  Winn 
parish,  and  that  he  had  removed  to  Union  parish. 

What  the  result  of  the  trial  of  the  first  case  was  we  are  not 
informed. 

The  indictment  in  the  second  case  was  filed  April  24.  On  Monday, 
the  26th,  the  accused  was  brought  into  court  from  prison,  was 
arraigned  and  pleaded  to  the  indictment.  His  case  was  then  set  for 
trial  for  Wednesday,  the  28th.  On  the  27th,  the  day  previous  to 
the  trial,  he  made  application,  with  affidavit,  for  subpcsnas  to  the 
same  witness,  Williams,  and  one  other  whom  it  is  not  necessary 
further  to  refer  to,  since  no  sworn  averment  of  the  materiality  of 
his  testimony  was  made  when  the  case  was  called  for  trial  and  who 
does  not  figure  in  the  bills  of  exception. 

The  prisoner  himself  was  a  resident  of  Winn  parish,  and  in  his  affi- 
davit accompanying  the  application  for  subpoena  for  Williams,  he 
alleged  the  latter  to  be  a  resident  of  Winn. 

He  ignored  the  return  of  the  sheriff  of  Winn  parish  made  on  the 
19th  of  April,  in  the  first  case,  that  Williams  had  removed  from  Winn 
to  Union  parish. 

There  was  no  application  to  subpoena  Williams  in  Union  parish. 

The  judge  granted  the  application  made  on  the  27th  for  subpoena 
for  the  witness  Williams,  ''  a  resident  of  Winn  parish,"  and  it  issued. 

The  sheriff  of  Winn,  happening  to  be  in  Ouachita  parish  and  at  the 
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court  hoaae,  at  once  made  the  same  return  on  the  subpoenas  in  the 
second  case  that  he  had  made  on  the  19th,  in  the  first  case,  viz. : 
that  Williams  had  removed  from  Winn  parish  to  Union  parish. 

On  the  28th  the  case  was  called  for  trial  as  per  previous  assign- 
ment. Defendant's  counsel  first  asked  for  time  to  have  the  sub- 
poenas served  upon  his  witnesses,  Winn  parish  being  some  eighty 
miles  away  and  the  subpoenas  having  issued  the  day  before.  This 
was  denied  and  the  denial  forms  the  subject  of  the  first  bill  of  excep* 
tions.  The  judge  gives  as  his  reason  for  so  ruling  the  fact  that  the 
witness  Williams  had  been  summoned  upon  the  former  trial  of  the 
accused,  in  a  different  case,  and  the  accused  had  been  apprised  by 
the  sheriff's  return  in  that  case  that  the  witness  was  not  in  Winn 
parish,  but  had  removed  to  Union  parish,  and  that  he  should  have 
sent  his  last  subpoena  to  the  latter  parish. 

This  ruling  of  che  court  was  not  erroneous.  The  accused's  appli- 
cation for  a  subpoena  to  Williams  should  have  named  the  parish 
where  he  then  was,  instead  of  the  parish  where  he  formerly  resided. 
It  would  be  otherwise  did  it  appear  that  he  was  not  aware  of  the 
removal  of  the  witness  to  Union  parish.  But  he  did  not  know  this 
fact — had  been  officially  apprised  of  it  by  the  sheriff's  return  in  the 
former  case.     State  vs.  Williams,  86  An.  864. 

Defendant's  counsel  then  filed  a  motion  to  continue  the  case  on 
account  of  the  absence  of  the  witness  Williams,  making  affidavit  to 
the  materiality  of  his  testimony,  etc. 

This  motion  was  likewise  overruled,  the  judge  considering  it  as 
resting  on  the  same  grounds  as  the  first,  and  was  denied  for  the 
same  reasons. 

We  are  not  prepared  to  say  this  was  error.  This  court  has  fre- 
quently signalized  its  indisposition  to  interfere  with  the  large  dis- 
cretion necessarily  confided  to  trial  judges  in  matters  of  contin- 
uance. 

It  is  only  in  cases  where  such  ruling  is  manifestly  arbitrary  and 
unjust  that  relief  will  be  given.     State  vs.  Primeanz,  89  An.  678. 

The  third  and  last  bill  of  exceptions  was  taken  to  the  ruling  of  the 
court  in  the  matter  of  the  testimony  of  the  witness  Henry  Bernstein, 
called  for  the  State.  He  was  asked  if  he  ever  saw  defendant  write, 
to  which  he  answered  that  he  had  only  once,  and  that  after  he  was 
under  arrest  on  this  charge.  He  also  stated  he  had  never  seen 
defendant  sign  his  name,  nor  had  he  seen  him  draw  and  sign  the 
64 
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forged  check.  Following  this  witness  was  asked  by  the  State  if  the 
writing  in  the  body  of  the  check  was  not,  in  his  opinion,  the  writing 
of  defendant.  To  which  question  and  answer  thereto  defendant 
objected  for  the  reason  it  was  not  shown  that  the  witness  was  com- 
petent to  give  an  opinion  on  this  point,  having  seen  the  accnsed 
write  only  once  and  never  having  seen  him  sign  his  name.  The 
objection  was  overrnled  on  the  gronnd  that  it  went  to  the  effect  and 
not  to  the  admissibility  of  the  testimony,  which,  the  jndge  adds,  he 
stated  to  the  jury  at  the  time. 

There  was  no  error  in  this.     Rice  on  Evidence,  Sec.  196,  p.  341. 

Besides,  as  the  accused  was  charged  with  writing,  not  his  own 
name,  but  that  of  another,  we  are  unable  to  appreciate  the  force  of 
his  objection  that  the  witness,  Bernstein,  had  never  seen  him  write 
or  sign  his  name. 

Defendant's  counsel,  in  their  brief,  make  the  further  point  in 
behalf  of  the  accused  that  the  check,  for  the  forging  of  which  he  was 
convicted,  was  drawn  in  Wine  parish;  that  \t  was  uttered  in  Ouachita 
parish,  and  that  since  he  had  been  acquitted  of  the  charge  of  uttering 
and  convicted  only  for  forging,  the  conviction  in  Ouachita  parish  for 
forging  committed  in  Winn  can  not  stand.  They  insist  this  question 
could  not  be  raised  until  after  the  jury  decided,  and  they  now  present 
it  for  our  consideration. 

No  written  assignment  of  error  covering  this  point  was  filed  in  this 
court. 

It  is  true  the  question  could  not  bb  raised  in  the  court  below  until 
the  jury  had  decided,  but  it  could  be  then  raised  in  a  motion  for  a 
new  trial,  and  certainly  in  arrest  of  judgment. 

No  motion  in  arrest  of  judgment  was  filed,  and  that  for  new  trial 
set  forth  only  in  general  terms  that  the  verdict  was  contrary  to  the 
law  and  the  evidence. 

While  the  forged  check,  as  copied  in  the  bill  of  indictment,  bears 
the  date  of  *^  Winfield,  La.,  Feby.  17,  1897,''  this  does  not  show  it 
was  so  actually  written  in  Winn  parish.  It  might  have  been  so 
written  in  Ouachita  parish,  and  the  place  where  the  forgery  actually 
occurreJ,  if  in  disputation,  was  a  question  of  fact  for  the  jury.  State 
vs.  Foster,  8  An.  290. 

This  court  will  not  review  the  evidence  in  the  record  to  determine 
whether  the  venue  of  the  crime  was  proved  or  not.  State  vs.  Tan- 
ner, 38  An.  307. 

Judgment  afQrmed. 
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No.  12,561. 
The  State  vs.  Alexander  Vance. 

1.  Under  tbe  indictment  for  abooting  with  intent  to  murOer,  the  jury  may  convict 

of  shooting  with  intent  to  kill.    Wharton's  C  rim.  Law,  Sec.  3S4;  Acts  Nos.  43  and 
44  of  1893;  6  An.  289;  28  An.  484;  30  An.  1170. 

2.  Under  such  an  indictment  the  verdict  "  guilty  with  intent  to  kill  "  will  be 

understoood  as  referring  to  that  offence,  though  th6  indictment  charges  the 
crime  of  higher  grade. 

A  PPEAL  from  the  Fifteenth  Judicial  District  Court  for  the  Parish 
^  *■     of  East  Baton  Rouge.     Brunot,  J, 


M,  J,  Cunninghan^  Attorney  General,  and  H.  N.  Sherburne,  District 
Attorney  (P.  A,  Simmons,  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 


49  1011. 
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•107  8031 


L.  D.  Beale  for  Defendant,  Appellant. 


Submitted  on  briefs  June  5,  1897. 
Opinion  handed  down  June  14,  1897. 


Tbe  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendant  appeals  from  the  sentence  of  shooting 
with  intent  to  kill. 

The  Legislature  in  18b0  amended  the  seven  hundred  and  ninety - 
first  section  of  the  Revised  Statutes,  in  reference  to  the  crime  of 
shooting  with  intent  to  murder.  At  the  same  time  the  act  was 
passed  making  it  an  offence  to  shoot,  stab  or  thrust  with  intent  to 
kill.  Acts  Nos.  43  and  44  of  1890.  The  indictment  charges  shoot- 
ing with  intent  to  kill.  The  verdict  is  guilty  with  intent  to  kill.  The 
objection  to  this  verdict  urged  in  arrest  of  judgment  is  that  it  is  a 
special  verdict,  not  certain,  and  hence  insufficient  to  sustain  the  sen- 
tence, and  does  not  respond  to  the  indictment. 

The  verdict  when  special  must,  of  course,  contain  the  elements  of 
an  offence.  1  Bishop  Crim.  Law,  1006.  Hence  special  verdicts  not 
covering  essentials  of  the  crime  have  been  set  aside,  and  the  argu- 
ment for  the  defendant  directs  attention  to  the  decisions  of  this 
character.  State  vs.  Ritchie,  3  An.  512;  State  vs.  Davis,  20  An. 
354;  State  vs.  Burdon,  38  An.  359;  State  vs.  Hendricks,  38  An.  682. 
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If  we  are  to  treat  this  as  a  special  verdict,  it  seems  to  as  that  tlie 
reasonable  interpretation  of  its  terms  is  guilty  of  shooting  and  stab- 
bing with  a  dangeroos  weapon  the  person  named  in  the  indictment, 
with  intent  to  kill.  Gnllty  refers  to  the  shooting  charged,  bat  the 
other  words  qnalify  the  intent.  The  verdict  thus  interpreted  is  of 
the  offence  specified  in  the  Act  No.  44,  of  1890.  Sach  a  verdict  was 
held  insofficient  in  one  of  the  cases  cited,  but  the  decision  was  prior 
to  the  act  of  1800,  and  when  shooting  with  intent  to  kill  was  not  an 
offence. 

The  objection  that  the  verdict  is  not  responsive  to  the  indictment 
is  answered  by  the  well -settled  rale  that  the  verdict  is  good  when  it 
convicts  for  the  lesser  incladed  in  the  greater  offence  charged. 
Shooting  with  intent  to  kill  is  the  inferior  incladed  in  the  offence 
charged :  Shooting  with  intent  to  mnrder.  Acts  48  and  44  of  1890. 
Wharton's  Grim.  Law,  Sec.  884;  State  vs.  Stoaderman,  6  An.  289; 
State  vs.  De  Laney,  28  An.  484;  State  vs.  Jessie,  80  An.  1170. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  coort  be  affirmed. 


No.  12,544. 
Thb  Statb  op  Louisiana  vs.  William  Grandison. 

In  proseontioDS  for  having  committed  the  offence  of  *'  wounding  less  than  may- 
hem/' the  statute  has  dispensed  with  the  common  law  **  feloniously,"  and  has 
substituted  the  words  **  wilfully  and  maliciously."  State  ts.  Watson,  41  Jn. 
698. 

The  minutes  were  properly  corrected  and  made  to  conform  to  facts. 

By  the  correction  made,  it  was  shown  that  proper  leave  had  been  given  to  file  the 
information  offered. 

A  PPEAL  from  the  Twenty-second  Judicial  District  Court  for  the 
^     Parish  of  Plaquemines.     Hingle^  J, 


M.  J.   Cunningham^  Attorney  General,  and  ^It&ert  £78toptn  7 1,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


Jatne^  Wilkinson  for  Defendant,  Appellant. 


Submitted  on  briefs  June  5,  1897. 
Opinion  handed  down  June  14,  1897. 
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The  opinion  of  the  conrfc  was  delivered  by 

Bbbaxtx,  J.  An  information  was  filed  against  the  defendant  for  the 
crime  of  inflicting  a  wonnd  less  than  mayhem. 

The  section  nnder  which  he  was  prosecuted  was  794  of  the  Revised 
Statutes  amended  by  Act  17  of  1888. 

The  accused  was  convicted  and  sentenced  to  the  penitentiary. 
He  relies  on  two  bills  of  exceptions.  The  third  not  being  referred 
to  in  the  brief,  we  judge,  was  abandoned. 

We  will  take  them  up  for  decision  in  the  order  they  are  presented 
in  the  brief  of  counsel. 

The  flrst  bill  of  exception  was  taken  to  the  ruling  of  the  court 
overruling  a  motion  in  arrest  of  judgment.  The  ground  of  the 
motion  was,  the  information  did  not  describe  an  offence  known  to  the 
law;  that  the  information  was  fatally  defectivs,  for  the  pleader  did 
not  use  the  word  <*  feloniously,"  though  it  was  necessary  to  desig- 
nate the  offence  as  a  felony. 

The  language  of  the  accusation  is  in  the  words  of  the  statute  that 
the  defendant  did  '<  wilfully"  and  ^^malicionsly  "  with  and  by  means 
of  a  certain  dangerous  weapon,  to -wit,  a  shotgun,  inflict  a  wound 
less  than  mayhem.  This  is  all  that  is  reqSlred  in  an  information 
charging  one  with  having  committed  the  crln\e  here  charged.  It 
was  not  a  felony  at  common  law. 

In  this  State  it  is  a  statutory  offence,  not  denounced  as  a  felony 
by  the  statute,  and  not  of  such  gravity  and  character  as  render  it 
neccBBary  to  class  it  as  a  felony. 

The  statute  has,  in  effect  at  least,  dispensed  with  the  use  of  the 
word  '^  feloniously  "  in  indictments  and  informations,  and  has  sub- 
stituted the  words  *' wilfully  "  and  ''  maliciously."  This,  we  think, 
is  an  answer  to  the  argument  of  counsel  that  in  the  United  States 
any  offence  which  is  or  may  be  punishable  by  State  prison  is  a 
felony,  citing  a  number  of  decisions.  It  was  within  the  power  of  the 
Legislature  to  substitute  one  term  of  description  for  another. 

Inflicting  a  wound  less  than  mayhem  is  punishable  under  the  law 
when  inflicted  wilfully  and  maliciously.  This  was  the  offence 
charged  in  the  indictment. 

In  the  case  of  the  State  of  Louisiana  vs.  Watson,  41  An.  698,  the 
defendant  was  indicted  for  '*  feloniously  "  inflicting  a  wound  less 
than  mayhem  and  the  words  <<  wilfully"  and  ''maliciously"  were 
omitted  from  the  indictment. 
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The  court  decided  that  not  only  ''feloniously"  was  not  an  equiva- 
lent, but  that  it  was  meaningless.  Here  the  essential  words  ''wil- 
fully'' and  "maliciously''  to  a  description  of  the  offence  were  used 
and  the  information  properly  charged  the  offence. 

The  second  bill  of  exception  raised  the  question  of  authority  on  the 
part  of  the  court  to  make  corrections  of  the  minutes. 

The  facts  on  this  point  are  that  the  District  Attorney  asked  leave 
to  file  an  information  against  the  accused  for  shooting  and  wounding. 

This  was  manifestly  an  oversight. 

The  contention  of  defendant's  counsel  is  that  inasmuch  as  leave  to 
file  an  indictment  is  a  condition  precedent  to  its  filing  under  the  law, 
such  condition  precedent  should  be  observed ;  that  it  was  not  ob- 
served when  the  District  Attorney  obtained  leave  to  file  an  informa- 
tion for  *'  shooting  and  wounding,"  a  crime  unknown  to  the  laws  of 
this  State. 

We  understand  from  the  record  that  leave  to  file  the  information 
was  asked,  but  that  an  error  was  committed  by  the  prosecuting 
officer  in  his  statement  of  the  offence  described  in  the  indictment. 
It  remains  that  the  court  did  order  the  clerk  to  file  the  information 
presented.  The  fact  that  the  error  found  its  way  into  the  minutes 
did  not  preclude  the  court  from  ordering  a  proper  correction  of  the 
minutes  so  as  to  make  it  appear  of  record  that  the  information  which 
had  been  filed  after  leave  had  been  granted  was  the  information 
read  to  the  accused  when  he  was  arraigned  and  the  information  upon 
which  he  was  tried. 

The  error  of  the  prosecuting  officer  did  not  lessen  the  effect  of  the 
order  which  was  given  to  file  the  information  he  presented  to  be 
filed. 

We  quote  from  State  vs.  Qates,  9  An.  94:  "  It  is  well  settled  that 
whenever  errors  or  omissions  in  ministerial  acts  in  criminal  proceed- 
ings are  satisfactorily  shown,  they  may  be  amended  at  any  time." 
Citing  a  number  of  decisions  in  support  of  the  rule. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 
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No.  12,487. 
State  ex  rel.  Adams  vs.  Riqhtor,  Judge, 

The  power  given  to  the  District  Courts  by  the  Act  No.  129  of  1896,  to  disbar  attor 
ucys  for  professional  misconduct,  is  not  dependent  upon  or  affected  by  the  test 
of  the  pecuniary  amount  involved. 

The  disbarment  of  the  attorney  for  misconduct  in  his  profession  Is  of  the  class  of 
inherent  powers  of  courts,  recognized  by  this  act  of  1896,  and  the  penalty 
for  such  misconduct  prescribed. 

If  Sec.  120  of  the  Revised  Statutes  is  to  be  deemed  in  force,  and  to  require  a  crimi- 
nal proceeding  to  disbar  the  attorney  for  misconduct,  the  Act  No.  129  of  1896 
is  to  be  accepted  as  furnishing  besides  a  civil  proceeding  in  the  District  Courts 
for  the  disbarment  of  the  attorney. 

It  follows  that  the  Civil  District  Court  has  jurisdiction  under  the  act  of  1896  of  the 
proceeding  against  relator  to  disbar  him  for  the  alleged  professional  miscon- 
duct. 


0 


N  APPLICATION  for  Writs  of  Certioran  and  Prohibition. 


Lionel  Adams  in  propria  persona  {Lazarus^  Moore  &  Luce  of  Coun- 
sel) for  Relator. 


Saunders  &  Miller  for  Respondent. 


Argned  and  submitted  April  14,  1897. 
Opinion  handed  down  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  relator  seeks  the  writs  of  certiorari  and  prohibi- 
tion to  restrain  the  Civil  District  Court  from  further  proceeding  in 
the  suit  brought  under  the  Act  No.  129  of  1896,  to  disbar  the  relator 
from  the  practice  of  his  profession  as  attorney  at  law. 

The  suit  in  the  Civil  District  Court  was  instituted  by  ten  attorneys 
at  law,  charging  the  relator  with  professional  misconduct.  The 
statute  on  which  the  proceeding  is  based  provides  that  if  any  at- 
torney at  law  shall  be  convicted  of  felony,  or  shall  be  guilty  of  gross 
professional  misconduct,  he  may  be  summoned  to  answer  before  the 
District  Court  of  his  residence  on  the  petition  of  ten  attorneys 
setting  forth  the  felony  of  which  be  has  been  convicted,  or  the  pro- 
fessional misconduct  complained  of,  and  if  on  the  trial  the  charges 
are  proven  the  court  shall  render  judgment  reprimanding  him,  sus- 
pending or  disbarring  him  from  the  practice  of  his  profession. 
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The  defendant  in  the  lower  coart,  the  relator  here,  excepted  to 
the  suit,  on  the  grounds  substantially,  that  for  the  cause  stated  in 
the  petition  he  can  be  proceeded  against  only  in  the  Oriminal  District 
Oourt,  under  Section  120  of  the  Revised  Statutes,  and  on  the  further 
ground  that  the  jurisdiction  of  the  Oivil  District  Oourt  is  confined 
by  ,the  Constitution  to  civil  cases  involving  the  pecuniary  amount 
stated  in  the  Constitution,  and  the  exceptions  having  been  over- 
ruled by  the  lower  court  the  relator  made  the  present  application  to 
this  court. 

The  sections  of  the  Revised  Statutes  relied  on  to  support  the 
relator^s  contention  cover  several  phases  of  professional  misconduct 
of  the  attorney ;  fomenting  quarrels  or  suits ;  neglect  or  refusal  to 
pay  over  money  collected  for  clients;  fraudulent  practices  or 
betrayal  of  the  interests  of  his  clients.  For  fomenting  suits  the 
court  having  jurisdiction  is  authorized  on  motion  and  by  summary 
proceeding,  after  notice  and  hearing  of  the  accused  if  the  charge  is 
proven,  to  direct  the  erasure  from  the  roll  of  attorneys  of  the  name 
of  the  attorney ;  for  refusal  to  pay  over  money,  on  conviction,  the 
statute  declares,  the  name  of  the  attorney  shall  be  taken  from  the 
list  of  attorneys  and  his  license  canceled,  and  for  betrayal  of  the 
interests  of  his  client  or  fraudulent  practices,  the  statute  says,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  stricken  from  the  roll  of  attorneys  and  be  forever  incapable 
of  appearing  as  such  in  the  courts  of  this  State. 

Fraudulent  practice  and  betrayal  of  the  interest  of  the  client  made 
a  misdemeanor  by  Sec.  120  of  the  Revised  Statutes  and  conviction 
required  to  authorize  the  disbursement  of  the  attorney,  would  seem 
to  imply  a  proceeding  in  a  court  of  criminal  jurisdiction.  This  con- 
struction was  placed  by  our  predecessors  on  that  section,  part  of  the 
statute  from  which  Sec.  120  is  derived,  which  authorizes  disbarment 
proceedings  against  attorneys  who  neglect  or  refuse  to  pay  over 
money  collected  for  their  clients.  Chevalon  vs.  Schmidt,  11  Rob. 
91;  Turner  vs.  Walsh,  12  Rob.  383.  Whether  or  not  criminal  pro- 
ceedings were  intended  by  the  lawgiver,  or  held  to  be  necessary  by 
these  decisions  not  very  distinct  on  the  point,  there  was  no  hesi- 
tancy of  our  predecessors  in  concluding  that  a  jury  trial  and  convic- 
tion was  indispensable  to  authorize  the  penalty  of  the  then  statute, 
now  Sees.  118,  119  and  120  of  the  Revised  Statutes. 

The  argument  of  the  relator  is,  that  this  section  of  the  Revised 
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Statutes  corering  the  offence  charged  against  him  of  betraying  his 
client's  interest  is  not  repealed  by  the  act  of  1896,  and  hence  the  con- 
clusion sought  to  be  supported,  that  the  act  of  1896,  the  basis  of  this 
proceeding,  has  no  application  to  sustain  it,  but  that  Sec.  120  of  the 
Revised  Statutes  governs  the  procedure  against  the  relator  for  the 
misconduct  alleged  by  petitioners  in  this  case :  or  in  other  words,  the 
argument  is  that  Sec.  120  not  repealed,  the  proceeding  against  rela- 
tor, must  be  in  the  criminal  court,  and  his  further  contention  is,  if 
we  correctly  appreciate  the  argument,  that  the  betrayal  of  the 
client's  interest  and  fraudulent  practices,  made  crimes  by  this  section, 
the  Civil  District  Court  is  without  jurisdiction. 

It  is,  of  course,  to  be  conceded,  that  repeals  of  previous  laws  by 
«ubsequent  statutes  is  not  affected  unless  the  repeal  is  expressed  or 
clearly  implied;  Civil  Code,  Art.  23.  Hence,  the  argument  pressed 
on  us  that  with  Sec.  120  in  force,  the  relator  is  subject  only  to  the 
method  it  provides  in  respect  to  the  alleged  offence.  The  manifest 
purpose  of  the  act  of  1896  is  to  clothe  the  District  Courts  with  the 
jurisdiction  to  exclude  from  the  profession,  attorneys  against  whom 
professional  misconduct  is  proved.  The  procedure  directed  by  the 
act  is  by  petition,  as  In  ordinary  cases.  The  Legislature,  guided  by 
the  judicial  interpretation  that  under  existing  legislation  the  attorney 
could  be  reached  only  by  criminal  proceedings  for  misconduct  in  his 
profession,  it  is  clear  to  our  minds,  proposed  to  supply  another 
method  by  civil  proceedings.  Without  infringing  on  the  principle 
of  statutory  construction  invoked  by  the  relator,  full  effect  can  be 
given  to  the  act  of  1896,  without  interference  with  Sec.  120  of  the 
Revised  Statutes.*  The  Revised  Statutes  may  be  deemed  to  afford 
the  basis  for  the  criminal  proceeding ;  the  act  as  the  warrant  for  the 
•civil  proceeding,  and  acquittal  in  one,  or  conviction  or  judgment  in 
the  other,  would  doubtless  protect  against  any  second  proceeding 
for  the  same  cause. 

It  is  contended  on  behalf  of  the  relator  that  the  act  is  incom- 
petent to  give  jurisdiction  to  the  District  Court  of  the  controversy, 
there  being,  it  is  contended,  no  pecuniary  amount  involved.  The 
-amendment  to  the  petition  is  that  the  right  of  relator  to  practise  his 
profession  is  of  value  exceeding  two  thousand  dollars.  Irrespective 
of  the  test  of  amount,  there  is  another  view  of  this  jurisdictional 
•question.  There  are  powers  of  courts  auxiliary  to  the  purpose  of 
their  creation,  not  dependent  on  the  pecuniary  test  of  jurisdiction 
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State  ex  rel.  Adams  tb.  Judge. 


The  efficiency  and  parity  of  tlie  administration  of  jastice  rests,  in 
a  large  degree,  upon  the  integrity  of  their  official  conduct  of  the 
attorneys  practising  at  the  bar  of  the  coart.  Hence,  the  power 
usually  called  inherent,  of  courts  to  guard  against  improper  profes- 
sional conduct.  To  punish  for  contempt  is  viewed  as  an  incidental 
power,  restricted  as  it  is  by  legislation.  In  the  early  case  of  Dor- 
menon,  1  Martin,  129,  the  Supreme  Court  of  the  Territory  of  Orleans 
of  that  day  excluded  an  attorney  from  the  bar  because  of  miscon- 
duct, although  not  in  the  line  of  profession.  No  question  was  made 
of  the  power  of  the  court.  In  Ex  parte  Robinson,  19  Wallace,  505, 
the  Supreme  Court  of  the  United  States  observed  the  power  to  disbar 
was  possessed  by  all  courts  with  authority  to  admit  the  attorney  to 
practice.  Whether  treated  as  an  incident  to  admit  the  attorney  to 
practice,  or  arising  from  the  establishment  of  the  court  with  all  the 
instrumentalities  to  attain  the  object  of  its  creation,  these  incidental 
powers,  including  the  disbarment  of  attorneys,  for  misconduct,  has 
been  of  frequent  recognition  apparent  from  the  authorities  arrayed 
in  the  digests.  With  us  there  are  the  limitations  as  well  as  the  rec- 
ognition of  the  power  in  the  sections  of  the  Revised  Statutes  on  the 
subject,  and  in  this  recent  act  of  1896.  We  think  the  conclusion 
entirely  safe  that  the  power  to  disbar  the  attorney  under  the  act  is 
not  to  be  viewed  as  subordinated  to  the  test  of  amount  involved 
applicable  to  ordinary  controversies,  but  as  incidental  to  the  court 
itself,  and  as  such  recognized  by  the  act. 

We  deem  the  objection  that  the  proceeding  is  criminal,  and  not 
civil,  and  hence  not  within  the  jurisdiction  of  the  Civil  District 
Court,  answered  by  the  views  we  have  expressed,  but  it  may  be 
proper  to  add  if,  as  we  are  of  opinion,  the  power  to  disbar  is  a  nec- 
essary power  of  all  courts,  civil  or  criminal,  the  penalty,  however 
grave,  does  not  strip  the  civil  court  of  jurisdiction,  and  the  pro- 
cedure in  the  civil  court  is  entirety  different  from  that  prescribed 
for  the  conviction  for  crime. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  previous 
orders  on  this  application  be  set  aside,  and  that  the  application  be 
and  it  is  hereby  denied. 
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Succession  of  Phillips. 


No.  12,313. 


Succession  of  M.  P.  Phillips;  Opposition  of  S.  P.  Walmblby  to       49  ioi»i 

.109    879- 

Second  Provisional  Account.  «  ioi9| 


1.  The  dissolution  of  the  sale  for  non-payment  of  the  price  will  not  affect  the 

mortj^ages  created  by  the  purchaser;  except  to  subordinate  the  mortgages  to 
the  right  of  the  unpaid  vendor  to  dissolvp  the  sale.  Civil  Code,  Arts.  2042, 
3301. 

2.  Ilence,  if  in  disaolving  the  sale  the  vendor  is  condemned  to  restore  the  value  of 

the  improvements  on  the  property,  the  fund  arising  from  the  improvements  in 
excess  of  the  price  and  revenues  to  which  the  vendor  is  entitled  will  be  sub- 
jected to  the  mortgage  created  by  the  purchaser  during  his  ownership. 

3.  The  Issue  by  the  maker  of  the  mortgage  note  carries  the  mortgage,  although  the 

note  has  been  previously  issued  by  him  as  a  collateral  Hud  returned.  39  An. 
712;  41  An.  881. 

A  PPEAL  from  the  Fourteenth  Judicial  District  Court  for  the  Parish 
'^    of  Pointe  Couple.     Talbot,  J. 


Olivier  O.  Provosty  for  Administratrix  of  SuccesBion  of  M.  P.  Phil- 
lips; Appellant. 


Yoiat  &  Claiborne  and  W.  B.  Somnierville  for  Opponent,  Appellee. 


Argued  and  submitted  May  10,  1897. 
Opinion  handed  down  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

MILX.EB,  J.  This  appeal  is  by  the  administratrix  of  the  succes- 
sion of  the  deceased  from  the  judgment  maintaining  the  opposition 
of  the  ordinary  creditor  to  the  amount  proposed  by  the  tableau  of 
distribution  to  be  awarded  the  mortgage  creditor  as  the  proceeds  of 
the  mortgaged  property. 

The  sale  of  the  Oakland  plantation,  purchased  by  the  deceased, 
was  dissolved,  at  the  suit  of  the  vendor,  for  non-payment  of  the 
price.  The  questions  incident  to  that  dissolution,  i.  e.,  the  purchase 
price  to  be  returned  by  the  vendor  and  the  improvements  made  by 
the  purchaser  to  be  reimbursed  to  him;  and  the  amount  of  the  rev- 
enues of  the  property  during  his  possession  to  be  returned  to  the 
vendor,  were  before  us  in  1895.  Vincent  vs.  Phillips,  47  An.  1238. 
Our  decree  on  this  previous  appeal  corrected  an  error  of  the  lower 
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coart  in  adjastinR  the  acconnts  between  the  parties,  and  under  onr 
decree  the  vendor  paid  to  the  administratrix  the  excess  he  had  been 
allowed  by  the  lower  conrt  for  the  revenue b  of  the  property.  This 
excess,  the  fund  in  the  hands  of  the  administratrix,  is  the  subject  of 
this  controversy.  On  her  account  it  is  allotted  to  the  payment  of 
the  mortgage  debt  created  by  the  purchaser  during  his  ownership, 
under  the  sale  dissolved  by  the  resolutory  condition,  and  the  oppos- 
ing creditor  insists  that  the  mortgage  creditor  has  no  right  of  satis- 
faction from  the  fund. 

The  note  held  by  the  mortgage  creditor  was  originally  issued  by 
the  maker  as  a  collateral,  after  serving  that  purpose  was  returned 
and  reissued  by  him  to  the  present  creditor.  The  opponent  contends 
that  the  mortgage  was  extiaguished  by  the  return  of  the  note. 

On  the  first  proposition  urged  on  behalf  of  the  opposing  creditor, 
that  the  fund  is  not  subject  to  the  mortgage,  the  origin  of  the  fund  is 
of  controlling  influence.  It  will  not  be  controverted  that  though  the 
sale  may  be  dissolved  for  non-payment  of  the  price,  yet  until  dis- 
solved the  purchaser  in  the  exercise  of  his  ownership  can  mortgage 
the  property.  Civil  Oode,  Arts.  2042,  3801.  It  follows  that  the 
mortgage  thus  created  will  attach  to  the  property  subject  to  the 
vendor's  right  to  dissolve  the  sale  for  non-payment  of  the  price,  and 
it  is  equally  clear  the  mortgage  will  operate  upon  any  residue  derived 
from  the  property  after  the  demand  of  the  uapaid  vendor  is  satisfied. 
In  the  adjustment  of  the  accounts  on  the  dissolution  of  this  sale,  the 
purchaser  was  allowed  besides  the  price  he  had  paid  the  value  of  the 
improvements  he  put  on  the  property.  The  vendor  was  allowed  the 
revenues  during  the  ownership  of  the  purchaser.  The  value  of  the 
Improvements  and  the  price  exceeded  the  revenues,  the  improve- 
ments alone  exceeding  the  price  returned.  Practically,  it  was  the 
improvements  on  the  property  which  made  the  excess  over  the  reve- 
nues, which  the  administratrix  of  the  deceased  purchaser  now  has  in 
her  hands,  and  it  seems  to  us  as  the  improvements  were  part  of  the 
plantation,  the  fund,  in  effect  derived  on  account  of  the  improve- 
ments, must  be  deemed  subject  to  the  mortgage.  It  attaches  to  the 
improvements  on  the  immovable  mortgaged,  and  clings,  we  think, 
to  the  proceeds  in  the  administratrix'  hands,  representing  the 
improvements. 

The  proposition  that  the  mortgage  was  extinguished  by  the  return 
of  the  note  to  the  maker,  and  the  mortgage  could  not  be  revived  by  the 
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iBsae  of  the  note,  has  been  the  subject  of  previons  decisions  of  this 
coart.  When  the  mortgage  is  for  a  specific  debt,  payment  eztin- 
tingnishes  debt  and  mortgage,  and  the  subsequent  issue  of  the  note 
will  not  revive  the  mortgage.  Hill  vs.  Hall,  4  Rob.  416;  Oivil  Oode, 
Art.  3286.  But  our  jurisprudence  may  be  deemed  fixed  that  when  the 
mortgage  note  is  not  for  a  specific  debt,  but  for  future  use,  and  hence 
in  favor  of  any  future  holder,  that  the  use  of  the  note  as  a  collateral 
and  its  return  to  the  maker  will  not  cancel  the  mortgage  in  the  event 
of  the  reissue  of  the  note.  Succession  of  Dolhonde,  21  An.  5;  Insur- 
ance Oo.  vs.  Jamison,  25  An.  364;  Morris  vs.  Gain,  89  An.  712;  Levy 
vs.  Ford,  41  An.  881.  The  opponent  in  his  brief  places  the  asserted 
extinction  of  the  note  on  the  ground  it  was  paid.  But  the  testimony 
and  admission  is  that  the  note  was  used  only  as  a  collateral.  Thus 
the  right  of  the  creditor  who  holds  it  is  placed,  in  respect  to  the  mort- 
gage, under  the  protection  of  our  jurisprudence  on  the  subject. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  opposition  of  the  opponent  be  and  it 
is  hereby  dismissed  with  costs. 


No.  12,491. 
Mrs.  M.  a.  D.  Sentell,  Executrix,  et  al.  vs.  John  E.  Hewitt 

ET  AL. 

Not  an  IlUgal AcL—Vn^er  a  revocatory  aotioD  a  transfer  by  an  InsolTent  debtor  to 
one  creditor  will  not  be  annulled  or  rescinded  unless  It  is  shown  that  it  was  to 
the  prejudice  of  other  creditors;  and  that  to  the  knowledge  of  the  trans- 
feree»  the  debtor  was  InsolTent. 

A  Return  of  Notts  to  a  Creditor,— Tike  eyldence  established  that  the  notes  delivered 
were  the  notes  of  the  corporation  or  partnership,  which  the  debtor  In  his 
capacity  of  president  had  entered  on  the  books  as  transferred  to  him  by  the 
corporation  or  partnership  after  an  order  had  been  issued  by  the  board  of 
directors  to  bring  tiie  business  of  the  corporation  or  partnership  to  a  close. 
The  question  here  Involved  was  decided  in  Sentell  Jb  Co.  vs.  Rives,  4S  An.  1214. 

Not  Eftopped.—The  allegations,  in  so  far  as  relates  to  third  persons  in  the  suits 
referred  to  as  estopping  the  defendant*  from  retaining  the  notes  claimed  by 
plaintiff  as  having  been  Illegally  transferred,  were  open  to  explanation 
Estoppel  must  be  certain. 

Reconventional  Demon d.—LegAl  Interest  due,  properly  allowed,  although  claimed  In 
the  body  of  the  reconventional  demand  and  not  In  the  prayer. 

Credits.— It  not  having  been  established  that  all  the  notes  claimed  to  have  been 
returnel  had  been  returned  or  transferred  to  the  co-defendant  of  the  debtor, 
the  Judgment  was  amended  by  reducing  the  amount  allowed,  reserving  to  the 
debtor  the  right  he  may  have  to  claim  further  credit. 
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A  PPEAL  from  the  Ninth  Judicial  District  Oonrt  for  the  Parish  of 
"^    De  Soto.     Landy   J,     First  District,    presiding,    vice  Hall,  J., 
recused. 


Leonard  &  Randolph  for  Plaintiffs,  Appellants. 


Elam  &  Eagan  and  Lee  <&  Liverman  for  Defendants,  Appellees. 


Argued  and  submitted  May  11,  1897. 
Opinion  handed  down  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  was  an  action  to  recover  a  judgment  upon  a 
claim  due  by  the  defendant,  Hewitt,  to  the  plaintiff,  and  to  set  aside 
a  transfer  of  property  made  by  the  defendant  Hewitt  on  the  28th 
May,  1895,  to  the  special  trustee  for  the  Traders  Bank  of  Mansfield. 
The  property  transferred  by  the  act  assailed  was  ''all  of  Hewitt's 
''  right,  title  and  interest  in  suit  5157,  entitled  Hewitt  vs.  Williams 
*'  et  al.y  with  two  certain  notes,  one  for  one  thousand  and  fifty 
<'  dollars  and  the  other  for  three  thousand  seven  hundred  dollars, 
*'  and  other  rights  claimed  by  Hewitt  in  a  third  opposition  in  suit 
*'  1440."  Out  of  the  property  thus  transferred  the  sum  of  four 
thousand  six  hundred  and  thirty -six  dollars  and  ninety- seven  cents  | 

was  collected  by  the  commissioners  for  the  bank,  and  is  the  amount  | 

in  controversy.  I 

Plaintiff  in  replication  to  defendants'  answer,  claiming  the  prop-  | 

erty  as  its  own,  invoked  the  plea  of  estoppel. 

Plaintiff  made,  in  her  petition,  the  usual  averment  reqaired  to  sus- 
tain a  revocatory  action.  The  defendant  bank,  on  the  other  hand, 
claimed  that  the  property  was  its  property,  from  the  first,  and  that 
the  transfer  by  Hewitt  was  only  an  acknowledgment  of  the  fact  that 
it  was  the  owner  prior  to  the  transfer. 

In  the  alternative,  if  the  act  of  transfer  is  set  aside,  the  bank 
claimed  a  vendor's  privilege  on  the  property  transferred  on  the 
ground  that  it  had  not  been  paid  for  the  property. 

Defendant,  for  an  amount  it  charges  as  due  it,  reconvened. 

The  facts  relating  to  the  insolvency  charged  by  the  plaintiff,  one  of 
the  important  issues  of  the  case,  are  that  at  the  time  that  he,  Hewitt, 
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signed  the  act  of  transfer  in  question,  he  was  insolvent.  This  we  are 
led  to  believe  was  not  known  to  the  commissioners  who  represented 
the  bank,  the  transferee  of  the  property,  nor  do  we  think  that  it 
was  generally  known,  or  known  at  all,  in  the  commanity  in  which 
the  debtor  resided  and  had  his  business. 

The  facts,  relating  to  the  indebtedness  the  defendant  claims  was 
due  by  Hewitt  to  it  at  the  date  of  the  transfer,  are,  that  on  January 
1,  Hewitt,  who  was  the  president  of  the  Bank  of  Mansfield,  drew 
from  the  bank  on  a  note  signed  by  Carruth  &  Co.,  of  which  firm  he 
was  the  managing  partner,  the  sum  of  four  thousand  dollars,  and  on 
May  29,  following,  he  drew  on  his  own  note  four  thousand  dollars 
more. 

On  June  2,  1893,  he  returned  something  on  the  amount  he  had 
borrowed  from  the  bank,  and  had  entries  of  such  returns  made  on 
what  he  chose  to  designate  his  special  account  with  the  bank.  The 
amount  placed  to  his  credit  on  this  special  account  was  three  thousand 
three  hundred  and  forty- eight  dollars  and  Eighty -three  cents.  It 
was  to  his  credit  on  this  special  account  on  the  day  that  the  board 
of  directors  entered  an  order  upon  the  minutes  of  the  board,  closing 
the  bank  and  directing  a  discontinuance  of  its  business.  A  few  days 
previous  to  that  day  the  paper  of  the  bank  had  gone  to  protest. 
The  December  following,  after  the  bank  had  been  closed,  Hewitt 
charged  himself  on  the  special  account  with  the  note  of  thirty -seven 
hundred  dollars,  property  of  the  bank  at  that  time,  signed  by  T.  J. 
Williams  as  maker,  upon  which  he  subsequently  instituted  suit 
against  the  maker  for  his  own  account,  without,  at  the  time,  knowl- 
edge of  the  directors. 

The  defendant  bank  also  claimed  that  the  president  owed  an  addi- 
tional amount  which  made  him  the  debtor  of  the  bank  for  a  balance 
remaining  after  other  assets  of  the  bank  had  been  placed  to  his 
order. 

The  facts  in  regard  to  the  reconventional  demand  are,  that  in 
another  case  it  was  decided  that  the  bank  was  not  plaintiff's  debtor. 
It  followed  from  the  decision  that  instead  of  the  bank,  Hewitt  &  Co. 
were  the  debtors,  and,  in  consequence,  they  were  debited,  and  the 
former,  the  bank,  was  given  proper  credit  against  plaintiffs,  Sentell 
et  al.  In  that  manner  the  plaintiffs  became  indebted  to  the 
bank  in  an  amount  claimed  by  the  defendant  commissioners  of  the 
bank. 
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As  relates  to  closing  the  bank  it  was  charged  by  the  defendant 
bank  that  the  president  passed  over  the  order  annoticed  and 
kept  the  bank  open,  and  that  plaintiffs  gave  their  approval  in  open 
disregard  of  the  order  of  the  directors.  The  bank  was  insolvent. 
Sentell  vs.  Rives,  48  An.  1214. 

Upon  these  issues  the  conrt  rejected  plaintiffs'  demand,  to  the 
extent  that  the  action  was  revocatory,  and  allowed  the  reconven- 
tional  demand  with  five  per  cent,  interest. 

Plaintiffs  are  the  appellants  from  the  judgment. 

THB  GOOD   FAITH  OP  THE  COMMISSIONERS. 

In  considering  the  issues  before  us  for  determination  our  attention 
was,  in  the  first  place,  directed  to  the  disclaimer  of  the  commission  - 
ers  (by  whom  Hewitt's  return  of  certain  assets  to  the  bank  was 
accepted)  of  any  knowledge  of  the  disorder  of  his  affairs. 

The  disclaimer  is  sustained  by  the  evidence. 

Tiie  notes  returned  were  held  by  the  president  at  the  date  of  the 
return  under  an  entry  in  the  books  of  the  bank,  unauthorized,  it  is 
contended,  and  of  which  it  is  asserted  the  board  of  directors  had  no 
notice  until  about  the  date  the  return  was  made. 

It  was  not  alleged  that  the  commissioners  participated  in  any 
fraud,  or  that  they  had  any  notice  of  the  insolvency  of  Hewitt  at  the 
date  of  the  transfer.  They  appear  here  as  having  acted  in  entire 
good  faith  in  obtaining,  as  they  alleged,  the  return  of  certain  values. 
We  have  seen  that  with  the  view  of  putting  an  end  to  the  operations 
of  the  bank  the  board  of  directors  had  an  order  entered  upon  their 
minutes. 

We  are  not  concerned  in  this  case  with  the  rights  of  shareholders 
complaining  that  the  business  of  a  corporation  was,  without  notify- 
ing them,  brought  to  a  close;  the  question  of  authority  arises 
between  the  president  of  the  bank  and  the  board  of  directors,  by 
whom  he  had  been  elected  president,  and  whose  mandatory  he  was. 

He,  in  any  case,  could  not,  after  the  order  to  close  had  been  issued, 
negotiate  paper  transferred  to  his  personal  account  and  benefit,  par- 
ticularly in  presence  of  the  fact  that  he  was  at  the  time  a  debtor  of 
the  bank  in  a  sum  larger  than  the  notes  he  held  after  the  entry  before 
mentioned  had  been  made.  There  is  evidence  before  the  court  that 
part  of  the  notes  and  other  claims  were  entered  on  the  books  of  the 
bank,  in  order  to  enable  him,  Hewitt,  to  bring  suit  in  his  own  name, 
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to  be  followed  by  an  accounting  by  him  for  any  amount  collected. 
Bat  it  remains  that  the  change  on  the  face  of  the  books  was  entirely 
ex  parte  and  unauthorized  by  the  board  of  directors. 

The  want  of  authority  of  this  officer,  Hewitt,  to  violate  the  order 
of  his  board  of  directors  was  considered  by  us  in  another  case,  in 
which  this  court  held  that  he  was  without  authority  to  have  a  claim 
of  plaintiff,  due  by  himself,  carried  on  the  books  of  the  bank  of 
which  he  was  the  president,  as  an  indebtedness  of  the  bank.  Sentell 
&  Co.  vs.  Rives,  48  An.  1214. 

In  view  of  this  cited  case,  it  is  not  possible  for  us,  with  any  degree 
of  certainty,  to  decide  that  he  had  greater  authority  in  matter  of 
notes  and  claims  here  involved;  that  is,  he  did  not  have  the 
authority  to  have  them  transferred  on  the  books  of  the  bank  to  his 
credit. 

But  granted,  for  the  present,  that  he  acquired  the  values  despite 
the  fact  that  he  was  contravening  the  order  of  the  board  of  directors, 
although  he  was,  at  the  time,  indebted  to  the  bank  in  a  large  amount 
already,  the  commissioners  for  the  bank,  who  sought  no  advantage 
over  other  creditors,  committed  no  wrongs  and  only,  it  appears  to 
us,  sought  to  secure  their  principal.  They  did  not,  in  our  judgment, 
act  improperly  in  accepting  the  contract  of  transfer  under  the  cir- 
cumstances of  this  case.  Bank  vs.  Cotton  Press  Company  e£  ate., 
39  An.  834. 

It  was,  as  to  them,  a  business  transaction  in  which  it  appears  that 
they  had  no  cause  to  suspect  the  insolvency  of  the  debtor.  In  prin- 
ciple one  participates  in  fraud  when  he  knows  of  the  insolvency  of 
the  debtor,  and  he  is,  in  consequence,  aware  that  th^  act  to  which  he 
becomes  a  party  will  cause  loss  to  creditors.  Here  there  is  nothing 
of  the  sort.  If  they  knew  that  he  was  indebted,  they  show  by  testi- 
mony that  they  did  not  know  of  the  amount. 

One  may  be  indebted  without  wishing  to  defraud  his  creditors. 
Laurent,  Droit  Civil  Francais,  Vol.  16,  p.  517. 

ISSUE   AS  RELATES   TO   ESTOPPEL. 

The  plaintiffs  urge  that  the  defendant  bank  was  estopped  by 
entries  in  its  books,  and  by  its  pleadings  in  a  suit  brought  against 
Hewitt,  their  common  debtor. 

We  have  seen  that  the  entries  in  the  books  were  made  after  the 
directors'  order  to  close  the  bank  had  been  issued. 
66 
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While  ifc  is  tme  that  one  may  be  estopped  by  the  act  of  his  agent 
within  the  scope  of  the  latter's  i^uthority,  he  is  not,  on  the  other 
hand,  estopped  unless  his  authority,  either  express  or  implied,  is 
shown.  Here  the  president  was  acting  in  violation  ofthe  order 
of  his  principal  and  increasing  his  indebtedness  to  it,  the  bank,  in 
opposition  to  an  order  of  the  board  of  directors,  of  which  he  was 
well  aware.  Estoppel  is  commonly  defined  as  an  indisputable  ad- 
mission arising  from  the  circumstances  that  the  one  claiming  the 
benefit  of  it,  has  in  good  faith  on  his  part,  induced  by  the  voluntary, 
intelligent  action  of  the  one  against  whom  it  is  averred,  to  change 
his  position. 

There  was  no  voluntary,  intelligent  action  on  the  part  of  the  bank, 
with  the  view  of  becoming  the  creditor  of  its  president  for  an  addi- 
tional amount,  and  the  action  of  the  president  could  not  bind  the 
bank,  as  operating  as  an  estoppel,  in  a  matter  well  known  to  the 
plaintiff  in  all  its  details  and  which  they  approved. 

With  regard  to  the  pleadings  and  the  judgment  operating  it  is 
argued  by  the  plaintiffs,  as  an  estoppel,  the  facts  are  that  the  suit  of 
the  liquidating  commissioners  was  filed  the  same  day  that  the  act  of 
transfer  or  return  here  assailed  was  passed. 

The  petitioners,  who  are  the  defendants  here,  claimed  as  due  to 
them  by  the  defendant,  the  sum  of  six  thousand  two  hundred  and 
twenty- eight  dollars,  with  interest. 

The  defendant,  Hewitt,  pleaded  the  general  denial,  and  on  the  trial 
he  testified,  without  any  objection  on  the  part  of  plaintiffs,  that  he 
had  returned  to  the  bank  the  notes  of  the  bank  with  which,  we  have 
before  seen,  he  had  charged  himself.  No  credit,  in  that  case,  was 
claimed  for  these  notes — that  is,  judgment  was  rendered  for  the 
amount  claimed,  and  nothing  was  said  in  regard  to  crediting  the 
defendant,  Hewitt,  with  the  amount  of  the  notes  in  question. 

The  record  does  not  inform  us  why  no  credit  was  given  for  them 
in  the  judgment.  Evidently  they  were  considered  of  little  value  at 
the  time.  They  were  involved  in  litigation.  The  suit  on  these 
notes  was  prosecuted  to  a  successful  termination  and  a  sum  col- 
lected in  amount  before  stated.  Immediately  after  the  return  of 
the  notes  the  liquidating  commissioners  were  made  the  parlies 
plaintiffs,  and  during  a  considerable  time  they  prosecuted  the  suit 
without  objection  from  any  one,  on  the  ground  that  they  had  no 
right  to  stand  in  judgment. 
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The  suit  was  not  conclusive  in  its  effect.  The  issae  was  open 
to  correction  and  explanation.  The  plaintiffs  were  not  parties,  and 
in  no  way  represented  or  interested  in  the  result  as  presented  by  the 
pleadings  in  the  said  case  of  Bank  vs.  Hewitt.  As  it  thoroughly  ex- 
plains the  issue  upon  this  point,  though  late  in  the  case  to  quote  from 
the  evidence,  we  reproduce  the  whole  of  defendant's  testimony  in 
that  case.  It  is  not  lengthy  and  contains  the  only  reference  made 
during  the  trial,  to  the  returned  notes.  Neither  in  the  pleadings 
nor  in  the  judgment,  or  in  anything  else  connected  with  the  case, 
were  these  notes  mentioned. 

"  EVIDBNCE   ON  PART  OF  DEPENDANT." 

The  defendant  admits  his  legal  ''  liability  for  the  debt  sued  on  to 
the  amount  of  six  thousand  one  hundred  and  twenty -eight  dollars 
and  forty- nine  cents;  that  said  debt  was  made  under  the  following 
circumstances:  that  about  nine  thousand  three  hundred  and  fifty - 
three  dollars  was  charged  to  me  for  notes  and  accounts  which  have 
been  returned  to  the  bank.  One  note  for  about  three  thousand 
seven  hundred  dollars  against  T.  J.  Williams;  one  note  against  the 
same  party  for  two  thousand  and  thirteen  dollars,  and  two  notes  for 
one  thousand  and  fifty  dollars,  each  against  same  party.  All  these 
have  been  returned  to  the  bank  by  notarial  act  by  reqaest  of  the 
attorneys  of  the  liquidators." 

Thus,  the  evidence  in  the  suit  upon  which  it  is  sought  to  base  an 
estoppel  shows  that  the  notes  had  been  returned  to  the  bank  by  the 
notarial  act  assailed  in  the  case  before  us  for  decision.  The  bank, 
in  the  case,  invoked  as  having  operated  as  an  estoppel,  made 
no  allegation  about  notes  and  assumed  no  position  in  regard  to 
them.  It  neither  asserted  nor  denied  any  right.  Nemo  presumitur 
donate,  * 

And  lastly,  in  reference  to  estoppel,  plaintiffs  assert  that  the 
defendants  representing  the  bank  on  May  28,  1895,  recognized 
Hewitt's  ownership  of  this  property  and  took  it  from  him  to  pay  a 
debt  of  six  thousand  one  hundred  and  twenty- eight  dollars  and 
forty-nine  cents,  then  due  by  Hewitt  to  the  bank,  and  that  the  debt 
was  partly  made  up  of  charges  against  Hewitt  on  the  books  of  the 
bank,  of  the  notes  and  account  in  question  upon  which  the  judgment 
rendered  in  the  case,  pleaded  as  resjudicatay  was  pronounced. 

In  our  view,  the  defendant  commissioners  were  not  estopped  by  the 
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acceptance  of  the  notes  and  by  the  jadgment  obtained  thereon  from 
showing  the  true  state  of  facts. 

The  act  of  transfer  and  return  of  the  notes  was,  in  effect,  a  col- 
ateral  security.  We  quote  from  the  act:  '^ Whatever  amount  is 
realized  under  these  said  claims  is  to  be  credited  on  my  indebted  - 
ness  to  the  bank  aforesaid,"  i.  e.,  on  Hewfbt's  indebtedness  to  the 
bank. 

These  conditions  of  the  act  protected  the  debtor;  he  could  still 
claim  credit  as  amounts  were  collected.  The  condition  continued 
in  full  force  after  the  judgment. 

As  Hewitt  could  not  be  denied  the  right  of  claiming  due  credit  for 
amounts  collected  on  these  notes,  the  plaintiffs  are  without  right  to 
sustain  the  position  that  the  bank  has  changed  the  nature  of  the 
debt,  has  merged  it  into  the  judgment,  and  that  it  thereby  is 
estopped  from  showing  that  it  continued  to  hold  the  notes  for  its 
protection  as  a  creditor.  The  bank  has  not  changed  its  position,  it 
only  continues  to  hold  the  notes,  the  proceeds  of  which  it  is  bound  to 
properly  credit. 

INTBBKST  ALLOWED. 

As  to  the  reconventional  demand  by  the  defendants,  the  amoant 
appears  correct. 

The  objection  is  that  the  District  Judge  rendered  judgment  as  re- 
lates to  legal  interest,  although  no  mention  is  made  of  interest  in  the 
prayer  of  the  plea  in  reconvention. 

Interest  is  claimed  in  the  reconventional  demand,  but  it  is  not  ex- 
pressly prayed  for  in  the  prayer. 

The  question  here  is  whether  interest  was  claimed.  We  think  it 
was  claimed,  and  that  the  prayer,  in  view  of  the  allegations  of  the 
petition,  included  interest.  Daquin  vs.  Ooiron,  8  N.  S.  623;  Duke 
of  Richmond  et  al.  vs.  Milne's  Executors  et  aL,  17  La.  826. 

Having  considered  the  different  grounds  of  plaintiff's  action, 
we  are  brought  to  the  alleged  error  in  the  judgment  between  J.  E. 
Hewitt  and  the  liquidators  of  the  bank.  Hewitt  claimed  a  large 
amount  as  a  credit  for  notes  returned.  It  was  given  in  the  judg- 
ment. The  evidence  has  not  satisfied  us  that  he  is  entitled  to  a 
larger  credit  than  the  amount  of  the  notes  mentioned  in  the  act  of 
transfer;  as  to  the  remainder  of  credits  claimed  by  him,  we  propose 
to  reserve  all  of  his  rights  to  have  it  decreed  correct  hereafter  if 
returned.    It  follows  that  the  credit  allowed  will  be  reduced  from 
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eight  thoasand  four  hundred  and  fifty- eight  dollars  and  seventy -five 
<;ent8  to  four  thousand  seven  hundred  and  fifty  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed,  save  as  to  the  credit  of  eight  thousand 
four  hundred  and  fifty-eight  dollars  and  seventy-five  cents,  allowed 
to  J.  E.  Hewitt,  which  is  hereby  reduced  to  four  thousand  seven  hun- 
dred and  fifty  dollars,  as  between  him  and  the  defendant  bank,  re  - 
serving  to  Hewitt  the  right  he  may  have  to  a  larger  amount,  for 
notes  and  other  property  returned,  or  paid  by  him  to  the  bank. 

With  this  amendment,  let  the  judgment  remain  affirmed  at  appel  - 
lees'  costs,  on  appeal. 


No.  12.416. 
John  H.  Hinrichs  vs.  Tulanb  Educational  Fund  et  als.  iS  ^^ 


Proposal  made  to  sell  certain  lunnovable  property,  ut  stipulated  price,  was 
accepted,  and  party  buying  wrote  letters  referring  to  the  property,  declaring 
hia  purchase,  and  exercised  acts  of  control  and  dominion  over  the  property 
But  formal  transfer  of  title  was  not  made  until  some  weeks  later.  During  the 
interim  acts  were  done  by  the  purchaser  in  relation  to  the  property,  out  of 
which  grew  a  suit  against  him  for  damages  by  a  lessee  under  recorded  lease. 

Held:  1.  Under  these  circumstances  defendant  can  not  be  heard  to  assert  that  he 
did  not  become  owner  until  the  day  the  formal  title  was  passed. 

2.  By  the  purchase  defendant  assumed  the  obligations  of  the  lease  and  the  char- 

acter of  lessor  toward  plaintiff. 

3.  He  is  answerable  for  the  damage  and  loss  sustained  by  the  interruption  of  the 

lease  through  his  acts.    O.  C.  2>;;tn,  2698,  2692,  26a'),  2Taa,  2011,  2015. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
^     Rightor,  J, 


W.  8.  Benedict,  Robert  G.  DuguS  and  Omer   VillerS  for  Plaintiff, 
Appellee. 


Harry  H.  Hall  for  Defendants,  Appellants. 


Argued  and  submitted  March  30,  1897. 
Opinion  handed  down  May  10,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanghard,  J.  Plaintiff's  action  is  one  sounding  in  damages  for 
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violation  of  the  obligations  of  a  lease.  He  claims  twenty -f oar  thoo- 
sand  two  hundred  dollars,  and  from  a  Jodgment  in  his  favor  for 
thirteen  thousand  eight  handred  and  sixty -four  dollars  and  twenty - 
four  cents,  defendant  prosecutes  this  appeal. 

As  briefly  summarized  as  possible  the  facts  are  these : 

In  December,  1801,  Emile  Banman  rented  from  E.  I.  Kursheedt, 
agent,  the  property  No.  14  Magazine  street  (old  number) ,  corner  of 
Common  street.  New  Orleans,  for  two  years  and  nine  months  from 
January  1,  1892,  at  a  rental  of  one  hundred  and  fifty  dollars  per 
month,  with  privilege  of  renewal  for  three  years  more. 

On  the  16th  of  February  following  the  plaintiff  acquired  this  lease 
by  transfer  from  Bauman,  and  thereupon  caused  the  same,  with  his 
transfer,  to  be  inscribed  in  the  conveyance  office.  His  object  was 
to  establish  a  hotel  and  barroom  in  the  premises,  and  to  this  end  he 
entered  into  an  agreement  with  Bauman,  in  which  it  was  stipulated 
plaintiff  should  cause  the  necessary  alterations  and  improvements  in 
the  building  to  be  made  at  his  expense  so  as  to  convert  it  into  a 
hotel,  and  Bauman  was  to  manage  the  hotel  and  receive  one -half  of 
the  profits  of  the  venture  and  $40  per  month  additional  as  compen- 
sation for  hU  services. 

The  bqilding  had  originally  been  constructed  for  and  long  used  as 
a  store.  It  was  four  stories  high.  The  three  upper  stories  were 
subdivided,  under  plaintiff's  orders,  into  six  rooms  each,  and  on  the 
lower  floor  a  barroom  was  elaborately  fitted  up.  The  walls  of  the 
rooms  were  papered,  staircases  constructed,  an  elevator  and  other 
improvements  put  in,  the  rooms  carpeted,  and  furniture,  bedding, 
etc.,  supplied.  The  whole  cost  of  the  improvements  and  outfit  is 
alleged  in  the  petition  to  have  been  seven  thousand  five  hundred 
dollars. 

About  the  middle  of  March,  1892,  the  hotel  opened  with  promise 
of  a  profitable  business. 

Defendant  owned  the  adjoining  property,  known  then  as  Nos.  10 
and  12  Magazine  street,  and  in  February,  1892,  by  resolution'of  its 
board  of  administrators,  decided  to  erect  thereon  an  eight- story 
building,  which  Dwyer  Bros,  had  contracted  to  lease  for  five  years 
for  annual  rents  aggregating  thirty-eight  thousand  dollars. 
Accordingly,  the  old  structure  was  demolished  and  preparations 
made  for  beginning  work  on  the  new. 

But  before  the  work  of  demolition  was  completed,  trouble  arose 
in  regard  to  No.  14  Magazine  street. 
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This  bnildinsf  was  high  and  narrow,  not  exceeding  twenty-two  feet 
wide. 

Unless  care  was  taken  by  defendant  in  demolishing  its  adjoining 
bnilding,  it  was  evident  No.  14  wonld  be  greatly  injnred,  if  not 
destroyed.  Indeed,  the  latter  result  was  imminent  unless  the  outer 
wall  of  No.  14  was  repaired  and  strengthened. 

Gonfronted  by  this  complication,  defendant  corporation  convoked 
a  meeting  of  its  real  estate  committee  on  March  20,  to  consider  the 
situation.  The  chairman  of  the  committee  gave  information  as  to 
the  dangerous  condition  of  No.  14,  and  stated  that  the  city  authori- 
ties had  been  called  upon  to  condemn  the  building.  By  whom  called 
upon  was  not  stated.  Presumably  by  defendant's  agents.  It  was 
further  stated  that  the  condemnation  had  not  been  ordered  because 
the  Oity  Surveyor  and  an  architect  representing  the  owner  had 
agreed  that  the  danger  to  the  building  could  be  averted  by  repair  of 
its  walls. 

But  as  this  would  cause  delay  and  the  property  in  question  could 
be  bought  for  twenty  thousand  dollars,  the  chairman  recommended 
its  purchase.  Whereupon  the  committee  then  and  there  gave  the 
necessary  authorization  to  the  chairman  to  purchase  it.  The  reason 
assigned  was  the  importance  of  having  the  new  buildings  on  Nos.  10 
and  12  Magazine  street  erected  as  soon  as  possible,  to  meet  the 
rental  engagement  with  Dwyer  Bros.,  who  were  to  have  possession 
by  October  1,  and  because  the  purchase  of  No.  14  would  facilitate 
the  more  rapid  construction  of  Nos.  10  and  12. 

Notwithstanding  this  authorization  to  purchase  No.  14,  no  imme- 
diate steps  to  that  end  were  taken,  and  the  effort  to  have  the  city 
authorities  condemn  the  building  continued.  On  the  4th  of  April 
defendant's  acting  secretary  addressed  a  letter  to  the  Mayor,  urging 
its  examination  and  condemnation.  Previous  to  that,  however,  the 
architect,  Freret,  employed  by  the  owners,  had,  in  view  of  the  work 
of  demolition  of  the  adjacent  building  then  going  on,  examined  the 
structure  at  No.  14,  and  had  reported  that  he  considered  it  impru- 
dent to  remove  the  party  wall  between  Nos.  12  and  14  without 
adequate  precautions,  or  the  correction  of  the  defects  in  the  Common 
street  wail  of  No.  14. 

This  report  was  forthwith  forwarded  by  the  agent  of  the  owners 
to  defendant  with  a  communication  calling  attention  to  it,  and 
cautioning  defendant  to  see  that  no  unnecessary  damage  was  done 


1082  SUPREME  COURT  OF  LOUISIANA. 


HInrichs  vs.  Fund  et  als. 

to  No.  14  by  the  demolition  of  the  old  and  the  constrnction  of  the 
new  building  on  Nos.  10  and  12  adjoining. 

The  city  authorities  had  the  building  at  No.  14  examined  pursuant 
to  the  request  of  defendant,  and  on  April  11,  issued  an  order  to 
the  agent  of  the  owners  to  correct  the  dangerous  condition  of  the 
building  within  five  days,  but  gave  no  order  as  yet  of  condemnation. 

The  owners  did  nothing.  The  reason  is  apparent.  Defendant 
corporation  had  already  authorized  the  purchase  of  the  property, 
and  negotiations  to  this  end  were  in  progress  between  the  agent  of 
the  owners  and  the  agents  of  defendant.  The  latter  made  an  offer 
for  the  property  on  the  15th  of  April,  or  a  few  days  before  that  date, 
as  testified  to  by  the  agent  of  the  owners,  and  the  agent  wired  his 
principals  on  the  16th,  to  know  if  they  would  sell.  They  replied 
affirmatively,  and  on  April  22  he  accepted  for  them  defendant's 
proposition  to  purchase,  and  on  same  day  notified  his  principals  he 
had  sold.  The  next  day,  April  23,  this  ai>ent  received  a  communi- 
cation from  the  Secretary  of  the  Mayor,  complaining  that  nothing 
had  been  done  toward  improving  the  condition  of  No.  14  Magazine 
street,  in  compliance  with  the  Mayor's  order  of  the  Uth,  and  demand- 
ing the  demolition  of  the  building  or  its  satisfactory  repair.  The 
agent  immediately  endorsed  on  this  communication  these  words: 
^*  The  within  letter  is  respectfully  referred  to  Mr.  Cartright  Eustis, 
chairman  Tulane  Educational  Fund — the  building  referred  to  having 
been  purchased  by  the  administrators  of  said  fund,^'  signed  the 
endorsement  and  forwarded  it  to  defendant.  After  this  neither  the 
owners  nor  their  agent  had  anything  to  do  with  the  property  No.  14 
Magazine  street,  and  the  same  passed  under  the  control  and  direc- 
tion of  defendant  purchaser.  This  is  conclusively  shown  by  the  evi- 
dence, and  especially  by  a  letter  addressed  to  the  plaintiff,  lessee  of 
the  premises,  on  April  23,  by  the  secretary  and  treasurer  of  defend- 
ant, wherein  it  is  stated  that  the  city  authorities  having  condemned 
the  builc'ing,  he  (plaintiff)  was  notified  to  remove  therefrom  within 
fortv- eight  hours,  as  the  work  of  demolition  would  begin  at  the  end 
of  that  time.  **We  give  you  this  notice,"  continues  the  letter, 
**  because  we  have  purchased  the  property  and  are  the  virtual 
owners  thereof,  although  the  deed  has  not  been  passed." 

In  his  letter  of  April  22  to  defendant,  accepting  the  latter' s  offer 
of  nineteen  thousand  dollars  for  the  property,  the  agent  of  the  own- 
ers stated  his  acceptance  to  be  upon  the  condition  that  defendant 
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assumed  all  obligations  to  the  lessee  of  the  building.  The  agent  tes- 
tifies that  oil  same  day  defendant,  through  its  agent  Finley,  replied, 
announcing  its  acceptance  of  the  proposal  to  sell  for  nineteen  thou- 
sand dollars,  the  title  being  found  good,  and  we  find  such  a  letter 
from  Finley  in  the  record. 

But  the  owners  of  the  property  (there  were  several)  were  in  dis- 
tant States,  and  it  required  some  time  to  procure  the  necessary 
mandates  from  them  to  the  end  of  executing  formal  title  to  the  prop- 
erty. So  that  it  was  not  until  June  17,  1892,  that  the  deed  of  con- 
veyance was  actually  signed.  And  when  it  was  signed,  the  building 
No.  14  Magazine  street  had  been  entirely  demolished  and  a  new 
structure  was  either  under  way  or  about  to  be  begun  by  defendant. 
This  being  the  then  condition,  the  notary,  who  had  been  chosen  by 
defendant,  inserted  in  the  act  of  sale  a  clause  to  the  effect  that  the 
property  was  subject  to  no  incumbrance  whatever,  except  a  certain 
lease,  which  "  had  been  annulled  by  the  destruction  of  the  building 
rented,  said  building  having  been  destroyed  by  order  of  the  muni- 
cipal authorities  of  the  city.''  With  reference  to  this  clause,  the 
agent  of  the  owner,  who  signed  the  act,  testifies  it  was  not  inserted 
at  his  instance — he  did  not  have  it  put  in. 

The  same  day  that  plaintiff  received  the  notice  from  defendant's 
secretary  to  remove  from  No.  14  Magazine  street  within  forty -eight 
hours,  as  it  was  intended  to  demolish  the  building,  he  replied 
through  his  attorney  that,  while  he  was  ready  to  confer  with  the 
board  in  regard  to  the  matter,  he  must  protect  his  rights  against 
any  attempted  infringement*,  and  the  whole  testimony  shows  his 
objections  to,  and  protests  against,  the  proposed  demolition  of  the 
building,  and  his  insistence  that  proper  steps  be  taken  to  protect  it 
against  the  consequences  of  the  demolition  of  the  adjacent  building 
and  to  preserve  it  for  his  use  and  occupancy,  under  the  terms  of  his 
lease. 

He  did  not  remove  within  the  forty- eight  hours,  and  the  act  of 
demolition  did  not  begin  at  the  end  of  that  time. 

The  Tulane  Board  had  first  started  out  with  the  intention  of 
repairing  No.  14  Magazine  street,  and  retaining  it  intact,  while 
at  the  same  time  erecting  their  eight- story  building  on  the  adjoin- 
ing property. 

It  is  claimed,  however,  by  defendant  that  the  taking  down  of  the 
buildings  on  Nos.  10  and  12  exposed  such  great  weakness  in  No.  14 
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that  it  was  found  impracticable  to  repair  and  preserve  it,  and  the 
intention  toward  this  building  was  then  changed,  and  it*was  decided 
to  demolish  it  and  rebuild  a  modem  strnctnre  on  its  site. 

This  was  urged  by  Sully,  architect  and  builder  employed  by 
defendant,  in  a  letter  to  defendant  dated  April  29. 

But  the  demolition  of  the  building  was  not  begun  until  after  a  per- 
emptory order  of  condemnation  had  been  obtained  from  the  city 
authorities.  This  was  not  obtained  until  the  17th  of  May,  and  when 
issued  was  directed  to  the  defendant  <*  or  whom  it  may  concern."  It 
set  forth  that  the  building  corner  of  Magazine  and  Common  streets 
(No.  14  Magazine),  '*  owned  by"  defendant,  '<  owing  to  the  repairs 
being  made  and  the  removal  of  the  walls  on  both  sides  of  the  build- 
ing places  the  same  in  a  very  precarious  and  dangerous  condition, 
and  that  to  avoid  an  accident  must  be  demolished  at  once." 

It  appears  that  the  city  authorities  had  refused  to  give  an  order, 
prior  to  this,  for  the  demolition  of  the  building,  but  always  that  it  be 
repaired  and  made  secure,  or  demolished,  and  had  duly  issued  a  per- 
mit for  the  necessary  repairs  to  be  made. 

It  also  appears  that  when  the  order  of  outright  condemnation  was 
issued  on  May  17,  it  was  based  on  the  then  unsafe  condition  of  the 
building  resulting  from  the  taking  down  at  once  of  both  walls — the 
party  wall  between  Nos.  12  and  14,  and  the  Common  street  wall  of 
No.  14. 

*  When  defendant  received  this  order  of  condemnation,  the  next 
day,  through  its  secretary,  it  addressed  a  communication  to  plaintiff, 
notifying  him  to  remove  all  of  his  effects  within  twenty- four  hours 
from  the  building,  otherwise  it  would  be  done  at  his  expense  and 
risk. 

Plaintiff  replied  in  writing  immediately^  denying  the  right  to 
demolish  the  building,  that  the  necessity  and  order  therefor  were 
due  solely  to  defendant's  action  in  taking  down  the  walls,  and  pro- 
testing and  reserving  his  rights.  He  stated  he  would  store  his  fur- 
niture, etc.,  awaiting  the  re-erection  of  the  building  to  continue  his 
lease. 

Defendant's  agents  then  entered  the  building,  removed  plaintiff's 
effects  therefrom,  and  demolished  the  structure  entirely. 

The  first  petition  filed  in  this  suit  was  then  pending.  It  had  been 
filed  April  25,  1892.  Injunction  had  been  asked  against  defendant 
and  the  agent  of  the  owners,  restraining  then  from  interfering  with 
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the  possession  of  plaintiff  and  from  tearing  down  the  walls  of  the 
building,  bat  bad  been  denied  by  the  court  on  the  rule  to  show 
cause. 

After  the  demolition  of  the  building  at  No.  14  Magazine  street, 
defendant  erected  on  the  site,  in  connection  with  its  new  buildings 
at  Nos.  10  and  12  same  street,  a  modem  structure  eight  stories  high. 
This  was  completed  in  the  summer  of  1802,  and  advertised  for  rent. 
Whereupon  plaintiff,  on  July  28,  addressed  a  communication  to 
defendant,  calling  attention  to  this  advertisement,  and  claiming  the 
right  under  his  original  lease  of  possession  and  occupancy  of  the 
premises. 

On  the  26th  of  July  defendant  replied,  denying  any  right  of  plain- 
tiff to  the  occupancy  of  the  premises,  or  to  indemnity  of  any  kind. 
The  board  stated,  however,  that  perhaps  the  real  estate  committee 
might  agree  to  pay  him  a  small  sum  '<  as  a  soktcium,"  and  he  was 
advised  to  make  application  for  it. 

To  this  plaintiff  replied  on  the  28th,  stating  his  position  and 
rights,  and  declining  the  offer  of  compensation  as  being  '<  too  trivial 
to  merit  attention." 

The  lease  under  which  plaintiff  occupied  the  premises  recited  that 
the  building  was  in  good  condition,  and  the  evidence  shows  it  to 
have  been  in  fairly  good  condition  for  an  old  building,  with  the 
exception  that  the  rear  part  of  the  wall  on  Common  street  had 
sprung,  or  was  bulged — an  old  defect  which  the  agent  of  the  owners 
had  agreed  to  repair  and  caused  specifications  therefor  to  be  made. 

The  testimony  of  Brown,  City  Engineer,  shows  that  the  city 
authorities  had  condemned  the  building  and  required  its  demolition 
only  because  both  the  side  walls  had  been  removed,  and  because  the 
whole  building  was  then  held  up  by  shoring.  The  removal  of  these 
waUs  at  same  time  was  the  act  of  defendant. 

The  evidence,  furthermore,  abundantly  shows  that  all  the  appeals 
made  to  the  city  authorities  to  condemn  the  building  were  made  by 
defendant's  agents. 

It  also  shows  that  defendant  corporation  knew  of  the  agreement 
of  tfie  agent  of  the  owners  to  repair  the  Common  street  wall,  and 
that  after  the  sale  of  the  property  to  defendant  had  been  agreed 
on  the  latter  at  first  recognized  its  obligation  to  carry  out  this  agree  - 
ment. 

The  law  governing  the  case  is  simple  and  of  easy  application 
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After  its  several  letters  asserting  ownership  of  No.  14  Magazine 
street,  and  its  various  acts  of  dominion  and  control  over  the  prop- 
erty long  prior  to  the  transfer  of  the  actual  title,  defendant  can  not 
be  heard  now  to  insis^  that  it  did  not  become  owner  until  June  17, 
1892,  the  day  of  the  formal  execution  of  the  act  of  sale. 

So  far  as  the  rights  of  the  plaintiff  are  concerned,  growing  out  of 
and  as  affected  by  the  acts  and  doings  of  defen  iant  in  respect  to  this 
property,  the  Tulane  Educational  Fund  must  be  held  to  have  acquired 
the  8tattL8  of  owner  thereof  on  April  22,  1892,  and  plaintiff  is 
entitled  to  have  his  claim  for  damages  tested  from  that  stand- 
point. 

If  the  evidence  in  the  record  were  not  itself  sufficient  to  justify 
this  conclusion,  recourse  could  be  had  to  the  judicial  admission  of 
ownership  during  this  time  found  in  defendant's  answer  to  the  third 
supplemental  petition  filed  by  plaintiff  in  this  suit. 

Defendant  purchased  the  property  on  the  22d  of  April,  and  the 
formal  notarial  act  of  June  17  was  but  the  carrying  out  of  the  con- 
tract made  on  the  earlier  date.  When  it  purchased  the  property  in 
April,  not  only  was  the  building  at  No.  14  Magazine  street  standing, 
but  plaintiff  was  occupying  it  under  a  recorded  lease. 

By  its  purchase  defendant  assumed  the  obligations  of  this  lease 
and  the  character  of  lessor  toward  the  plaintiff.  0.  C.  2733,  2011, 
2015. 

By  the  textual  provisions  of  the  law  the  lessor  is  bound  to  main- 
tain the  thing  leased  in  a  condition  such  as  to  serve  for  the  use  for 
which  it  is  hired,  and  also  to  secure  the  lessee  the  peaceable  posses- 
sion of  the  leased  premises  during  the  continuance  of  the  lease. 
C.  C.  2692. 

Nor  has  the  lessor  the  right  to  make  any  alteration  in  the  thing 
during  the  continuance  of  the  lease.     O.  C.  2698. 

And  in  case  any  loss  should  result  to  the  lessee  from  the  vices  and 
defects  of  the  thing  leased  the  lessor  is  bound  to  indemnify  him  for 
the  same.     C.  0.  2696. 

So,  too,  if  the  lessee  be  evicted  the  lessor  is  answerable  for  the 
damage  and  loss  sustained  by  the  interruption  of  the  lease.  *  0.  0. 
2696. 

Having  purchased  the  property  on  April  22,  1892,  with  this  lease 
upon  it,  all  these  obligations  of  a  lessor  devolved  upon  defendant. 

Plaintiff  thereafter  was  its  tenant. 
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Defendant  was  bonnd  fco  maintain  him  in  possession  of  the  leased 
premises,  and  equally  bonnd  to  maintain  the  leased  premises  in  such 
a  condition  as  to  admit  of  plaintiflf' s  continued  occupancy  of  the 
same.  If  defendant  failed  in  this  regard  it  was  answerable  to  plain- 
tiff in  damages. 

The  evidence  not  only  shows  it  failed  in  these  obligations  to  its 
lessee,  but  that  it  was  actively  instrumental  in  dispossessing  him  of 
the  leased  premises,  and  in  rendering  the  leased  premises  impossible 
of  continued  occupancy  by  him. 

Defendant's  contention  that  there  was  a  necessity  for  taking  down 
the  building  No.  14  Magazine  street  in  order  to  erect  its  eight- story 
building  on  the  adjacent  site,  and  enable  it  to  fulfil  its  contract  with 
Dwyer  Bros.,  even  if  a  lessor  can  be  heard  to  urge  such  a  plea,  the 
same  is  not  sustained  by  the  testimony.  On  the  contrary,  the  pre- 
ponderance and  weight  of  the  evidence  establishes  th&t  with  timely 
and  proper  repairs  and  strengthening  of  the  walls  of  No.  14,  the  . 
adjoining  eight- story  structure  could  have  been  erected  on  its  pile 
foundation,  leaving  No.  14  intact. 

It  was  the  duty  of  defendant,  as  owner  of  both  sites,  to  have  done 
this,  and  its  failure  in  this  regard  entails  upon  it  the  consequences 
the  law  attaches  to  a  violation  by  a  lessor  of  the  obligations  of  his 
lease. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary  to 
notice  other  points  of  attack  and  defence  urged  by  counsel. 

With  regard  to  the  amount  of  damages  plaintiff  is  entitled  to  re- 
cover, we  think  there  must  be  a  reduction  of  the  judgment  given 
below.  The  judge  a  quo  figured  plaintiff's  actual  loss  at  seven  thou- 
sand one  hundred  and  sixty- four  dollars  and  twenty- four  cents.  He 
arrived  at  this  by  taking  the  entire  cost  of  fitting  up  No.  14  Magazine 
street  for  hotel  purposes,  and  then  crediting  this  sum  with  eight 
hundred  dollars — the  amount  for  which  part  of  the  property  removed 
from  the  building  was  afterward  sold. 

But  it  appears  that  on  the  24th  of  May,  1892,  after  plaintiff  had 
been  forced  out  of  the  building,  after  the  removal  of  )iis  effects 
therefrom,  and  after  the  destruction  of  the  building  itself,  he  wrote 
to  defendant  enclosing  a  statement  of  the  cost  of  the  improvements 
under  his  lease,  giving  the  losses  sustained  on  the  outfit,  irrespective 
of  loss  of  business  and  profits.  He  avers  in  the  letter  that  the 
statement  was  carefully  made  by  disinterested  parties  and  shows  the 
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losses  sustained  by  him.  This  statement  shows  the  total  cost  of  the 
outfitting  of  the  building  for  hotel  and  bar  purposes  to  have  been 
five  thousand  nine  hundred  and  thirteen  dollars  and  fifty -one  cents, 
and  the  €Lctual  loss  three  thousand  eight  hundred  and  thirty- five 
dollars  and  one  cent. 

Subsequently  it  appears  that  the  bills,  invoices,  papers,  etc.,  re- 
lating to  the  expense  incurred  in  fitting  up  the  establishment  were 
destroyed  by  a  fire  that  occurred  at  plaintiff's  place  of  business. 
We  think  the  statement  presented  by  plaintiff  on  May  24,  as  show* 
ing  his  losses,  is  the  best  criterion  by  which  to  judge  those  losses, 
and,  therefore,  on  this  item  of  damage,  the  judgment  appealed  from 
should  be  reduced  from  seven  thousand  one  hundred  and  sixty- four 
dollars  and  twenty -four  cents  to  three  thousand  eight  hundred  and 
thirty- five  dollars  and  one  cent. 

With  regard  to  the  other  item  of  damage  representing  the  value 
.of  the  lease  for  the  unexpired  term  and  the  renewal  privilege  there- 
of, the  judge  a  quo  awarded  the  plaintiff  six  thousand  seven  hundred 
dollars.  This  is  one  hundred  dollars  a  month  profit  for  the  time  the 
lease  was  yet  to  run,  counting  in  also  the  renewal  privilege.  The 
evidence*  abundantly  sustains  the  allowance  of  an  hundred  dollars  a 
month  profit.  This  item  of  damage  is  clearly  proven  and  plaintiff 
is  entitled  to  recover  for  same  for  the  unexpired  term  of  the  lease. 
O.  O.  1934,  2815,  2696. 

When  one  party  enters  upon  the  performance  of  a  contract  and 
incurs  expense  therein,  and  being  willing  to  perform,  is,  without  fault 
of  his  own,  prevented  by  the  other  from  so  doing,  his  loss  will  consist 
of  two  distinct  items  of  damages :  (1)  his  outlay  and  expenses,  less  the 
value  of  materials  on  hand ;  (2)  the  profits  he  might  have  realized 
by  performance.  The  first  item  he  may  recover  in  all  cases  of  losses 
shown.  The  second  he  may  recover  when  the  profits  are  the  direct 
fruit  of  the  contract,  and  are  clearly  proven.  United  States  vs. 
Behan,  110  U.  S.  838. 

But  to  extend  this  allowance  of  $100  a  month  profit  on  the  lease 
to  the  period  covered  by  the  renewal  privilege,  would  be  stretching 
the  doctrine  too  far.  It  would  be  trenching  too  much  upon  damages 
of  a  character  remote  and  speculative.  We  think,  under  the  cir- 
cumstances of  the  case  at  bar,  this  element  of  damages  should  be 
confined  to  the  actual  period  of  the  lease,  and  denied  for  the  time 
(three  year»)  for  which  the  lease  might  be  extended  by  the  exer- 
cise of  the  renewal  privilege. 
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Plaintiif'B  ris^ht  to  recover  should  not  be  extended  beyond  what  is 
commensnrate  with  his  obligation  to  pay.  He  was  boand  abso- 
lately  for  the  rent  of  the  bnilding  only  to  the  exteift  of  the  two 
years  and  nine  months  of  the  lease,  and  had  he  thrown  up  his  con- 
tract, or  abandoned  the  leased  premises,  the  lessor  could  not  have 
recovered  for  rent  beyond  that  period. 

The  lease  began  January  1,  1892,  and  was  for  a  period  of  thirty- 
three  months.  But  plaintiff  had  possession  of  the  building  during  the 
first  four  months  of  1892.  He  was  dispossessed  about  May  1,  of 
that  year. 

Deducting  the  four  months  from  the  term  of  the  lease,  twenty - 
nine  months  are  left  for  which  plaintiff  is  entitled  to  recover  two 
thousand  nine  hundred  dollars,  as  against  six  thousand  seven  hun- 
dred dollars,  allowed  on  this  branch  of  the  case  by  the  court  below. 

These  several  reductions  aggregate  seven  thousand  one  hundred 
and  twenty- nine  dollars  and  twenty -three  cents,  and  taken  from 
the  sum  total  of  the  judgment  below,  thirteen  thousand  eight 
hundred  and  sixty -four  dollars  and  twenty-four  cents,  leave  six 
thousand  seven  hundred  and  thirty -five  dollars  and  one  cent  as 
the  true  amount  plaintiff  is  entitled  to  recover. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
*  from  be  amended  by  reducing  its  aggregate  amount  from  thirteen 
thousand  eight  hundred  and  sixty- four  dollars  and  twenty- four 
cents  to  six  thousand  seven  hundred  and  thirty- five  dollars  and  one 
cent,  and  that  as  thus  amended  the  same  is  affirmed,  costs  of  appeal 
to  be  borne  by  plaintiff  and  appellee. 


No,  12,373. 
Taxpaybbs  vs.  W.  a.  O'Kblly,  Tax  CoiiiiBOTOB. 

Prior  to  the  statute  of  1892,  the  courts  were  without  Jurisdiotion  to  entertain  the 

case  of  a  contested  election ;  the  contesting  of  votes  Is  a  judicial  function  only 

so  far  as  authorized  by  statute. 
After  the  statute  of  1892,  more  than  three  months,  the  time  allowed  to  contest  after 

an  election,  had  elapsed,  and,  in  consequence  tlie  contest  was  not  seasonably 

filed. 

A  PPEAL  from  the  Fifth  Judicial  District  Court  for  the  Pariwh  of 
-**     Ouachita.     Pbtte,  J.  * 


Stubba  <fir  Ruaaell  for  Plaintiffs,  Appellants. 
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C.  J.  Boatner,  M,  M,  Boatner  and   E.  T,  Lamkin  for  Defendant, 
Appellee. 


Argued  and  sabmitted  Jnne  2,  1897. 
Opinion  handed  down  Jnne  14,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  A  number  of  the  taxpayers  of  the  city  of  Monroe 
brought  this  action  to  enjoin  the  city  tax  collector  from  collecting  a 
special  tax  levied  in  favor  of  the  Houston,  (Jentral  Arkansas  & 
Northern  Railroad  Company. 

The  Reynolds  &  Henry  Construction  Company,  assignees  of  the 
railroad  company,  are  the  parties  in  interest  as  defendants. 

Plaintiffs  in  injunction  alleged  a  number  of  grounds  against  the 
legality  of  the  tax,  such  as  that  the  petition  for  the  election  was  not 
signed  by  the  requisite  number  of  taxpayers;  that  the  commis- 
sioners of  election  did  not  make  a  list  of  the  property  taxpayers 
who  voted  at  the  election;  that  no  return  was  made  of  the  election 
and  that  no  return  has  ever  been  announced  or  prom algated;  that 
the  election  was  not  carried  by  a  majority  in  amount  and  number; 
that  the  railroad  company  had  not  earned  the  tax;  that  the  defend* 
ant  had  agreed  to  surrender  all  its  rights  to  the  tax,  and  that  they 
are  attempting  to  extort  an  amount  under  the  guise  of  a  claim  for 
public  work.  The  defendants  excepted  to  plaintiff's  action,  contro- 
verted each  of  the  grounds  set  forth,  and  interposed  the  plea  of  res 
judicata  as  a  complete  bar  to  all  complaints  alleged  by  the  plaintiffs. 

The  judge  of  the  District  Court  sustained  the  exception  and  dis- 
missed the  suit. 

The  plaintiffs  appeal. 

All  the  questions  here  raised  were  expressly  passed  upon  in  the 
different  cases  in  which  the  Mayor  and  City  Council  of  Monroe  were 
parties. 

The  contention  of  the  plaintiffs  is  that  the  issues  decided  hereto- 
fore do  not  bind  them,  because  they  were  not  parties  to  the  causes, 
and  that  they  were  not  represented  by  the  Mayor  and  City  Council 
of  Monroe.  ^ 

There  was  unquestionably  an  election  held;  a  return  of  election 
was  made  and  the  result  announced. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1041 

Tfizpayers  ▼&.  Tax  Collector. 


If  there  were  irregalarities  committed  in  the  election  the  remedy, 
in  so  far  as  relates  to  the  election,  is  no  longer  within  the  jarisdic- 
tion  of  this  court.  It  had  been  settled  by  repeated  decisions  that 
this  court,  in  the  absence  of  express  law  aathorizing  a  contest,  was 
without  authority  to  examine  into  the  validity  of  an  election. 

The  leading  case  upon  the  subject  was  the  case  of  the  State  vs. 
Judge,  13  La.  89.  The  opinion  was  subsequently  affirmed  and 
reaffirmed. 

In  State  ex  rel.  Woodruff  vs.  Police  Jury,  41  An.  861,  this  court 
said:  ''The  Legislature  was  charged  with  the  function  of  ordering 
this  election  and  regulating  the  mode  in  which  the  votes  should  be 
cast  and  returned,  and  the  result  ascertained  and  proclaimed.  It 
has  exercised  this  function,  and  it  has  not  seen  fit  to  authorize  any 
appeal  to  the  court." 

The  rule  of  interpretation  under  which  questions  regarding  the 
regularity  of  elections  were  excluded  from  the  courts  had  become 
thoroughly  known.  It  no  longer  admitted  of  any  discussion.  The 
courts  exerted  functions  only  to  compel  officers  to  discharge  minis- 
terial duties  in  election."     41  An.  851. 

In  1892  the  subject  was  brought  to  the  attention  of  the  Legisla- 
ture. It  resulted  in  the  adoption  of  Act  106  of  the  statutes  enacted 
during  the  session  of  that  year. 

It  was  expressly  provided,  in  order  to  invest  the  courts  with 
authority,  which  they  did  not  previously  have,  that  an  election  to 
impose  a  tax  may  be  contested  before  any  court  of  competent  juris- 
diction on  grounds  of  <*  fraud,  illegality  or  irregularity,  within 
three  months  after  the  promulgation  of  the  result  of  the  election 
contested." 

The  election  in  this  case  was  held  in  1888 ;  the  tax  was  assessed ; 
it  was  said  at  bar  that  it  had  been  partly  paid ;  the  work  has  been 
performed ;  it  is  now,  we  think,  no  longer  possible  under  the  statute 
to  assume  jurisdiction  to  inquire  into  and  determine  whether  an 
election  has  been  legally  held. 

The  denial  on  the  part  of  the  contestants  that  an  election  has  been 
held  and  promulgated  can  not  be  given  the  effect  of  reopening  issues 
of  fact  which  must  be  considered  closed  in  view  of  the  several 
decisions  upon  that  very  issue.  In  other  words,  it  is  not  possible  to 
contest  an  election  by  denying  a  promulgation  of  the  result  made  to 
appear  by  sufficient  legal  evidence. 
66 
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The  decree  regarding  the  promulgation  of  the  retarns  was  rendered 
in  1894. 

The  coav*t  after  having  considered  the  Statute  No.  84  of  1880,  and 
the  ordinance  of  tne  City  Ooaocil  calling  the  election,  came  to  the 
conclnsion  that  the  result  might  be  announced,  as  it  was  announced. 
It  is  now  too  late,  we  think,  to  raise  the  question  of  want  of  pro- 
mulgation, or  rather  of.  irregularity,  in  announcing  the  result.  The 
taxpayers  are  bound  by  the  result  announced. 

This  conclusion,  in  effect,  disposes  of  all  questions  connected  with 
or  growing  out  of  the  election.  The  conclusion  reached  in  regard 
to  the  validity  of  the  election  carries  with  it,  in  our  view,  a  complete 
settlement  and  determination  of  all  issues  growing  out  of  the  facts 
prior  to  the  promulgation  of  the  return  as  well  as  of  the  promulga- 
tion itself. 

We  would  not  feel  justifiable,  after  h&ving  held  that  the  election 
was  valid,  were  we  now  to  decide  that  it  was  invalid  for  any  cause 
preceding  the  date  before  stated.  The  popular  verdict  was  In  favor 
of  the  tax ;  that  puts  an  end  to  controversies  upon  which  the  voters 
have  passed  and  bound  themselves  by  the  submission  made  to  the 
popular  will  of  the  city. 

There  are  issues  that  arose  after  the  election  had  been  promul- 
gated, which,  in  our  opinion,  are  barred  by  the  plea  of  res  judicata. 
They  are,  that  the  grantees  did  not  begin  and  prosecute  the  work  in 
accordance  with  their  contract;  that  they  abandoned  the  work,  and, 
besides,  for  a  consideration  expressed,  it  is  alleged,  gave  up  all 
claims  to  the  tax  in  question;  that  the  collection  should  not  be  made 
on  the  roll  of  1894,  but  on  the  roll  of  1889. 

These  issues  can  not  be  of  any  avail  to  the  plaintiffs  in  this  action. 
They  have  been  heretofore  expressly  decided.  The  Mayor  and  Oity 
Council  who  were  parties  to  the  litigation  were  to  an  extent  consti- 
tuted the  agents  of  the  city  of  Monroe  by  the  act  of  1886. 

There  was  a  leg&l  agency  in  matters  relating  to  the  contract;  the 
Mayor  and  council  were  the  parties  primarily  bound  to  see  to  pay- 
ment for  the  work.  In  matter  of  prescription,  for  instance,  suit 
against  the  town  operated  as  an  interruption  as  to  all  parties  con- 
cerned. To  avoid  returning  to  the  subject  of  prescription  we  will 
pass  upon  the  plea  of  prescription  at  this  time.  We  think  it  enough 
to  say  that  the  taxpayer  is  not  entitled  to  the  benefit  of  that  plea, 
the  claim  not  being  prescribed  between  the  parties. 
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Becmriog  to  the  plea  of  res  judicata,  there  were  no  rights  personal 
to  the  taxpayers  which  remained  nnaffected  by  the  action  brought 
aguDSt  the  city  authorities  and  the  decisions  rendered  in  the  actions. 
The  jarispmdence  of  this  State,  it  is  true,  has  given  to  the  taxpayers 
arif^bt  of  action  to  defend  themselves  against  an  alleged  wrong. 
Bat  it  mnst  be  timely  urged.  The  taxpayers  took  no  part  in  the 
proceedings  condncted,  we  may  say,  in  their  presence ;  they  failed 
to  avail  themselves  of  the  opportunity  offered  to  contest  the  tax, 
and  permitted  the  issues  to  be  decided  without  their  intervention. 

In  Parker  vs.  Scogin,  11  An.  631,  this  [court  held  in  a  case  similar 
on  the  point  here  involved,  that  '<  the  nature  of  municipal  corpora- 
tions is  such  that  they  of  necessity  represent  all  the  citizens  of  the 
territory  in  a  matter  relating  to  taxation."  The  principle  is  not 
withoat  limit,  save  where  as  in  this  case  there  is  much  that  is  in 
character  tacit  acquiescence. 

"There  was  a  moral  identity  of  parties."  Johnson  vs.  Weld,  8 
Ad.  129. 

In  another  case  this  court  said:  ''The  jury  represents  the 
pariah,  its  property  owners  and  taxpayers,  and  these  latter  must  be 
bound  by  a  Judgment  rendered  by  a  court  upon  evidence  and  issue 
joined  and  without  collusion."  Shields  vs.  Tax  Collector,  82  An.  409. 

We  are  referred  to  the  two  cases,  State  ex  rel,  Reynolds  &  Henry 
Construction  Co.  vs.  Mayor,  46  An.  1276;  State  ex  rel,  Reynolds  & 
Henry  Construction  Company  vs.  Mayor,  47  An.  1289. 

Neither  can  have  any  application  to  the  alleged  invalidity  of  the 
election,  and  neither  affords  support  to  any  position  regarding  the 
invalidity  of  an  election  when  the  action  contesting  the  election  has 
not  been  timely  brought.  The  legal  effect  of  the  decree  does  not 
control  the  plea  of  rea  judicata^ 

With  reference  to  rea  judicata  the  facts  and  circumstances  compel 
Q8  to  the  conclusion  reached  in  Vincent  vs.  Phillips,  48  An.  856. 

The  decisions  heretofore  rendered  ''  must  be  taken  to  have  settled 
the  law  of  the  case  and  to  have  fixed  the  rights  of  all  parties  in 
respect  to  this  suit  whether  it  be  strictly  and  technically  rea  judicata 
or  not,"  citing  a  long  list  of  applying  decisions. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from,  decreeing  that  the  election  held  to  ascertain  the  sense  of  the 
property  taxpayers  of  the  city  of  Monroe  was,  in  every  respect, 
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valid,  also  the  return  of  the  election  and  the  promulgation  of  the 
result,  is  affirmed. 

With  reference  to  the  remaining  issues  it  is  ordered  and  adjudged 
that  the  plea  of  res  judicata  applies. 

The  judgment  is  affirmed. 


49  1044' 

49  1048  ,.,        ^„   .^. 

:zz=r.  No.   12,474. 

49  1044 

,-5Li!?'  Walburn-Swbnson  Company  vs.  C.  B.  Dabbbll. 

'49  1044 

^07    713  The  privilege  of  the  unpaid  vendor  on  the  movable  is  not  lost  becaose  the  pur- 

chaser places  it  on  his  plantation  for  Its  improvement.  C.  0.,  Art.  3227;  Trop- 
long  1,  No.  113;  1  Rob.  378;  28  An.  749 ;  32  An.  1285. 
Under  the  judgment  for  his  debt,  with  recognition  of  his  privilege,  the  privilege 
creditor  may  seize,  remove  and  sell  such  movable  for  satisfaction  of  the  debt, 
at  least,  when  the  movable  can  be  detached  without  injury  to  the  immovable. 
28  An.  749;  32  An.  1265. 

A  PPEAL  from  the  Twenty -fourth  Judicial  District  Court  for  the 
Parish  of  St.  Mary.     AUen,  J. 


Lloyd  Posey  and  D.  Caffery  &  Son  for  Plaintiffs,  Appellants. 


Philip  H,  Mentz  for  Defendant,  Appellee. 


Argued  and  submitted  April  14,  1897. 
Opinion  handed  down  April  26,  1897. 
Rehearing  refused  June  19,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiffs  are  the  unpaid  vendors  of  machinery 
attached  by  defendant,  C.  B.  Darrell,  the  purchaser,  to  his  planta- 
tion, and  plaintiffs  have  a  judgment  for  their  debt,  with  recognition 
of  their  privilege.  Another  creditor  of  the  defendant,  Darrell,  with 
mortgage  on  the  plantation,  has  caused  it  to  be  seized  for  the  pay- 
ment of  the  mortgaged  debt.  The  plaintiffs  applied  to  the  lower 
court  for  the  separate  appraisement  and  sale  of  the  machinery, 
subject  to  plaintiff's  privilege.  The  lower  court  refused  the  order 
for  the  separate  sale.     Thereupon  the  plaintiffs  enjoined  the  sale  of 
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the  machinery  under  the  writ  of  the  mortgage  creditor,  and  from  the 
judgment  dissolving  the  injunction  this  appeal  is  taken  by  plaintiffs. 
It  is  urged  on  behalf  of  plaintiffs  that  they  are  not  deprived  of 
their  privilege  by  the  use  defendant  made  of  the  property  sold, 
and  hence  are  entitled  to  sell  it  for  payment  of  the  privilege  debt. 
Under  the  Code  the  movable  placed  by  the  owner  on  his  plantation 
for  its  improvement  becomes  part  of  the  immovable.  Civil  Code, 
Arts.  462,  468.  But,  notwithstanding,  the  unpaid  vendor  of  the 
movable  preserves  his  privilege.  It  is  not  lost  by  the  act  of  the 
purchaser  placing  it  on  his  property.  Civil  Code,  Art.  8227,  1 
Troplong  Priv.  et  Hypoth^que,  No.  118;  McDonongh  vs.  LeRoy,  1 
Rob.  178;  Lapene  &  Jacks  vs.  McCan,  28  An.  749;  Carlin  vs.  Gordy, 
82  An.  1285. 

It  has  been  held  that  the  privilege  on  the  movable  incorporated 
with  the  immovable  can  not  be  enforced  by  a  separate  sale  of  the 
movable.  A  separate  appraisement  and  proportionate  payment  from 
the  proceeds  of  the  entirety  would  seem  to  be  the  appropriate  remedy 
when  the  creditor  seeks  to  enforce  his  privilege  by  third  opposition. 
Cordeviolle  &  Lacroix  vs.  Hosmer,  16  La.  591;  McDonough  vs. 
LeRoy,  1  Rob.  173;  Jamison  vs.  Barelli,  20  An.  402. 

Bat  it  has  also  been  held  that  the  privilege  creditor  under  his 
judgment  for  his  debt  with  recognition  of  his  privilege  can  seize, 
remove  and  sell  the  movable  on  which  the  privilege  rests,  although 
the  movable  has  been  added  to  the  immovable.  Lapene  &  Jacks 
vs.  McCan,  28  An.  749;  Carlin  vs.  Gordy,  32  An.  1285.  The  de- 
cisions qualify  the  right  to  cases  in  which  the  removal  can  be  effected 
without  injury  to  the  immovable.  We  understand  there  is  no  con- 
tention on  that  point. 

As  weli  as  we  can  gather  from  the  brief  statement  of  facts  and  the 
record,  the  application  of  the  privilege  creditor  to  the  lower  court 
was  not  made  until  the  mortgage  creditor  had  seized,  and  but  an 
hour  or  two  before  the  sale.  Then  the  relief  sought  was  a  separate 
sale  under  plaintiffs'  writ.  In  that  form  of  proceeding  the  applica- 
tion for  the  separate  sale  was  properly  refused.  But  when  refused, 
the  creditor  stood  on  his  right  under  his  judgment.  We  do  not 
understand  he  lost  that  right  by  the  refusal  of  that  other  relief  to 
which  he  conceived  himself  entitled.  It  is  urged,  too,  by  defendant, 
that  after  the  mortgage  creditor  seized,  the  privilege  creditor  is  re- 
stricted to  a  separate  appraisement  and  his  share  in  the  proceeds  of 
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sale  of  the  eutirety.  The  anthorities  cited  by  defendant  in  this  con- 
nection, McDonough  vb.  LeRoy,  1  Rob.  175;  Oordeviolle  &  Lacroix 
vs.  Hosmer,  16  La.  591;  City  of  Baltimore  vs.  Parlangre,  25  An.  837, 
do  not,  we  think,  sustain  defendant's  contention  on  this  point.  If, 
under  our  law,  the  privileg^e  creditor  can  assert  his  privilege  under 
his  judgment  and  execution  on  the  movable  added  to  the  immovable, 
the  right  can  not  be  defeated  because  the  mortgage  creditor  has 
seized,  nor  because  the  period  for  the  sale  under  his  writ  is  close  at 
hand. 

In  our  view,  then,  the  plaintiff  was  entitled  to  sell  under  his  judg- 
ment, and  that  right  could  be  protected  only  by  injunction  to 
restrain  the  sale  of  the  machinery  under  plaintifiFs'  writ.  The  in- 
junction should  have  been  maintained. 

It  is  th<;refore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed;  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  injunction  of  plaintiffs  be  made  per- 
petual, with  costs. 


No.  12,476. 
G.  L.  Hall  bt  als.  vs.  R.  B.  Hawlet  &  Co.  et  als. 

49  1U46 

107  Jld|  xhe  mortgage  creditor  can  not  object  to  the  order  od  the  third  opposition  of  a 
creditor  asserting  n  priyilcge  on  the  machinery  part  of  the  plantation  mort- 
giiged,  and  directing  the  separate  appraisement  and  sale  of  the  machinery, 
when  the  mortgage  creditor,  by  bidding  at  the  judicial  sale  on  the  land  and 
buildings  sepurutely,  has  precluded  the  sale  of  the  plantation  in  Its  entirety, 
with  the  right  of  a  separate  appraisement  and  proportionate  payment  from  the 
proceeds  to  which,  without  a  separate  sale  of  the  machinery,  the  priyilege 
creditor  was  entitled.  Clyil  Code,  Arts.  3267,  32S8;  16  La.  4B1;  1  Eob.  UTi;  28  An. 
749;  32  An.  1285;  49  An.  p. 
The  court  again  affirms  that  payment  of  the  mortgage  debt  by  the  ordinary 
creditor  subrogates  him  to  the  rights  of  the  mortgage  creditor.  0.  C,  Art.  2161,. 
par.  1;  49  An  ,  p. 

A  PPE Ati  from  the  Nineteenth  Judicial  District  Court  for  the  Pariah 
^    of  Iberia.     Voarhiesj  J. 

Walter  J.  Burke  and  Gilbert  L.  Hall  for  Plaintiffs,  Appellants. 


Foster  db  Broussardj  Andrew  Thorpe  and  T.  H.  Thorpe  for  Defend* 
ants,  Appellees. 
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Argaed  and  sabmitted  April  14,  1897. 
Opinion  handed  down  May  10,  1897. 
Rehearing  refused  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  is  an  appeal  by  plaintiffs  from  the  judgment  dis- 
solving their  injunction  to  prevent  the  removal  of  certain  machinery 
from  the  sugar  house  of  the  plantation  they  purchased  at  a  judicial 
sale. 

The  plantation  was  seized  under  the  writ  of  the  first  mortgage 
creditor.  The  defendants,  Hawley  &  Co.,  claiming  to  have  pur- 
chased the  debt  for  machinery  sold  to  the  owner  and  put  by  him  in 
the  sugar  house,  filed  a  third  opposition  in  the  suit  of  the  mortgage 
creditor,  asserting  the  debt  of  which  they  had  become  transferees, 
the  vendor's  privilege  on  the  machinery,  and  they  obtained  an  order 
from  the  court  for  the  separate  appraisement  and  sale  of  the 
machinery,  the  proceeds  to  be  held  by  the  sheriff  subject  to  the  pay- 
ment of  their  privileged  debt.  At  the  sheriff's  sale  soon  following 
the  defendants  became  the  purchasers  of  the  machinery,  and  plain- 
tiffs became  purchasers  of  the  plantation. 

Thereafter  the  plaintiffs  instituted  the  present  suit,  averring  their 
purchase  of  the  plantation ;  that  defendants  claimed  to  be  creditors 
of  the  owner  with  the  vendor's  privilege  on  the  machinery,  had 
obtained  the  order  for  the  separate  appraisement  and  sale  of  the 
machinery;  that  the  sheriff  had  offered  it  for  sale  separately  under 
the  order,  and  had  declared  it  adjudicated  to  defendants;  the  peti- 
tion denied  that  defendants  had  the  vendor's  lien  on  the  machinery, 
averred  they  had  acquired  no  title  by  their  purchase;  that,  notwith- 
standing they  have  notified  plaintiffs  not  to  use  the  machinery,  and 
the  petition  averring  that  the  taking  off  of  the  crop  then  growing  on 
the  plantation  absolutely  required  the  use  of  machinery,  and  plain- 
tiffs were  exposed  to  irreparable  injury  by  defendants'  pretensions  of 
ownership,  asked  for  an  injunction  to  restrain  defendants  from  any 
interference  with  the  machinery  and  for  judgment  decreeing  to  be  null 
and  void  the  sale  of  it  by  the  sheriff.  The  answer  of  the  defendants 
averred  their  privileged  debt,  their  purchase  of  the  property  at  the 
sheriff's  sale,  maintained  their  title  thus  acquired  and  prayed  for  the 
dissolution  of  the  injunction  with  damages.    There  was  judgment 
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disBolvingf  the  injanction,  with  foar  hundred  and  fifty  dollars  dam- 
SLf^ea,  This  appeal  followed,  and  defendants  answering  the  appeal 
ask  for  the  affirmance  of  the  judgment,  with  increased  damages,  as 
well  as  for  those  for  a  frivolous  appeal. 

That  the  vendor  of  the  machinery  had  the  privilege,  notwith- 
standing the  machinery  had  been  put  in  the  sugar  house,  and  had 
the  right  to  remove  it  under  judgment  and  execution  for  sale,  to  sat- 
isfy his  debt,  can  not  be  questioned.  Civil  Code,  Arts.  8227,  3268; 
Lapene  &  Jacks  vs.  McCan,  28  An.  749;  Carlin  vs.  Cordy,  82  An. 
1286;  Walburn-Swenson  Co.  vs.  Darrell,  ante  p.  1044. 

It  is,  however,  insisted  by  plaintiffs  that  the  alleged  obligation 
under  which  defendants  assert  the  privilege,  was  wholly  ineffective, 
because  given  after  the  defendants  paid  the  machinery  debt.  Civil 
Code,  Art.  2160,  par.  1.  The  privilege,  it  is  true,  was  decreed  by 
the  lower  court,  but  that  judgment,  though  not  appealed  froiA,  it 
is  stated,  is  not  final,  nor  pleaded  by  defendants  as  res  judicata. 
Civil  Code,  Art.  81;  Executrix  vs.  Daboval,  7  La.  579;  Williams  vs. 
Bethany,  1  La.  818;  Dwight  vs.  Simon,  4  An.  491.  But,  as  we 
understand,  there  is  another  ground  for  the  subrogation,  to  which 
our  attention  is  directed  in  the  argument  for  defendants.  They 
were  creditors  when  they  paid  this  machinery  debt  of  their  debtor. 
This  payment  operated  a  legal  subrogation  to  that  debt  and  privi- 
lege securing  it.  C.  C,  Art.  2161,  par.  1;  Ziegler  vs.  His  Creditors, 
49  An.  187.  There  is  no  pretence  that  the  debtor  ever  reimbursed 
the  defendants,  nor  any  they  ever  relinquished  it.  The  subrogation 
merely  evidences  the  legal  subrogation  complete,  without  any  writ- 
ing. In  this  view  we  must  hold  that  defendants  were  entitled  to  the 
privilege. 

It  is  further  urged  by  the  plaintiffs  that  whether  or  not  clothed 
with  the  privilege,  defendants  had  no  right  to  remove  the  machinery, 
and  the  order  auchorizing  the  separate  sale  and  consequent  right  of 
removal  under  their  purchase  was  illegal.  There  is  great  force  in 
the  proposition  that  when  the  privilege  creditor  asserts  his  right  by 
third  opposition  in  the  suit  of  the  mortgage  creditor,  on  the  mova- 
ble attached  to  the  immovable,  he  is  restricted  to  a  separate 
appraisement  and  his  proportionate  share  of  the  proceeds.  C.  C, 
Art.  8268:  McDonough  vs.  LeRoy,  1  Rob.  176;  CarroUton  Bank  vs. 
Tayleur,  16  La.  491;  Jamison  vs.  Barelli,  20  An.  452;  Walburn- 
Swenson  Company  vs.  Darrell,  49  An.     The  plaintiffs  were   second 
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mortgage  creditorB.  If  before  the  sale  they  had  sooght  to  arrest  tho 
separate  sale  of  the  machinery,  part  of  the  entirety  on  which  their 
mortgage  rested,  their  position  woald  be  dififerent.  But  they  per- 
mitted the  separate  sale  not  only  of  the  machinery,  bat  they  par- 
chased  the  other  portions  of  the  plantation.  By  their  own  action 
they  have  precladed  the  sale  of  the  plantation  in  its  entirety  with 
the  benefit  of  the  separate  appraisement  and  proportionate  payment 
to  which  defendants,  in  any  point  of  view,  were  entitled.  On  this 
ground,  we  think,  plaintiffs  can  not  by  their  iojanction  restrain 
defendants  from  the  benefit  of  their  parchase  of  the  machinery. 

There  remains  the  question  of  damages  for  the  dissolution  of  the 
injunction.  The  lower  court  fixed  the  damage  for  the  two  months' 
use  by  plaintiff  and  consequent  depreciation  of  the  machinery  at  four 
hundred  and  fifty  dollars.  This,  the  plaintiffs  allege,  is  excessive, 
and  in  this  connection  they  urge  they  expended  a  large  sum  in 
improving  the  machinery.  Still  they  used  it,  and  they  owe  for  that 
use  and  for  any  resulting  depreciation.  On  the  review  of  the  testi- 
mony we  can  not  reach  the  conclusion  the  amount  allowed  is  exces- 
sive or  find  the  basis  to  reduce  it.  The  amount  for  which  defendants 
purchased  was  twenty- three  hundred  dollars.  The  dissolution  of 
the  writ  was  the  natural  sequence  of  the  order  of  the  court  on  the 
opposition.  Under  the  circumstances,  we  think  a  fee  of  one  hundred 
and  fifty  dollars  a  reasonable  fee  for  counsel  in  procuring  the  disso- 
lution of  the  writ. 

Courts  are  reluctant  to  give  damages  for  a  frivolous  appeal.  It  is 
claimed  the  injunction  was  an  abase  of  the  writ.  The  plaintiffs  were 
second  mortgage  creditors  and  purchasers  of  the  plantation.  They 
conceived,  with  some  reason,  we  think,  that  defendants  had  no  right 
to  remove  machinery,  part  of  the  sugar  house  when  they  purchased. 
Their  counsel  has  made  an  elaborate  argument  to  sustain  his  clients. 
This  is  not  the  case  for  damages  for  appealing.  Under  the  judgment 
defendants  are  compensated  for  all  damages,  and  fee  for  counsel  is 
allowed.     We  think  that  is  all  the  defendants  can  reasonably  ask. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  amended  so  as  to  allow  defendants,  Hawley  & 
Co.,  one  hundred  and  fifty  dollars,  which,  in  addition  to  the  amount 
of  the  judgment,  it  is  now  ordered,  adjudged  and  decreed,  defend- 
ants recover  from  plaintiffs,  and  as  thus  amended  the  judgment  of 
the  lower  court  is  affirmed  at  plaintiffs'  cost. 
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Watkins,  J.  This  ia  an  injanction  suit  to  restrain  defendant  from 
removing  certain  machinery  from  the  sugar  house  on  a  plantation 
plaint ilTs  purchased  at  sheriff's  sale  in  the  foreclosure  of  a  mortgage 
— the  defendants  having  purchased  the  machinery  under  a  separate 
appraisement  and  sale  thereof,  as  creditors  with  a  vendor's  lien. 

The  plaintiff  traversed  the  allegations  of  the  defendants'  opposi- 
tion asserting  a  vendor's  lien,  and  denied  its  validity;  and  on  the 
other  hand  the  opponents  insisted  on  their  privilege  and  prayed  for 
the  dissolution  of  the  injunction  with  damages. 

The  injanction  was  dissolved  with  four  hundred  dollars  damages. 

The  defendants  claim  privilege  by  virtue  of  a  conventional  subro- 
gation ;  but  plaintiffs  insist  that  the  instrument  which  imports  a  con- 
veutional  subrogation  is  ineffectual  for  the  purpose  because  it  was 
g^ven  after  the  debt  for  the  machinery  had  been  paid. 

But  the  point  was  made,  and  our  opinion  sustains  the  claim,  that 
the  defendants  were  creditors  of  the  debtor  for  the  machinery  at  the 
time  they  paid  the  debt,  and  that,  consequently,  they  became  legally 
subrogated  to  the  right  of  vendor's  lien  under  the  principles  an- 
nounced in  Ziegler  vs.  His  Creditors,  ante  p.  187. 

Our  re- examination  of  the  case  has  reassured  us  of  the  correct- 
ness of  that  proposition,  as  the  evidence  shows,  indisputably,  that 
defendants  were  merchants  of  Mrs.  Vignerie,  making  advances  and 
holding  a  large  balance  against  her  at  the  time  they  acquired  the 
vendor's  lien  debt  against  the  machinery. 

We  think,  this  fact  being  established,  legal  subrogation  results 
from  the  transaction ;  it  is,  therefore,  of  no  consequence  that  the 
conventional  subrogation  was  insufficient. 

Rehearing  refused. 

NiCHOLLS,  O.  J.,  absent;  ill. 


Nos.  12,484  AND  12,620. 
Succession  .  op  Qeobge  Qbovbr. 

1.  This  court  can  not  pass  finally  upon  the  Issues  not  decided  in  the  court  below, 

because  of  dismissal  of  the  pleading  raising  the  same. 

2.  There  is  legal  authority  for  the  order  entered  by  the  court  below  requiring  one 

who  opposes  the  probate  of  a  later  will.  In  favor  of  an  earlier  will,  and  sues,  Id 
the  alteraative,  to  be  recognized  as  forced  heir,  to  give  security  for  costs.  Sec* 
4  of  Act  136  of  1880. 
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8.  The  failure  to  furnish  this  security  for  costs  within  the  time  fixed  by  the  order 
Justifies  the  dismissal  of  the  proceedings  us  In  case  of  non-suit. 

4.  Act  of  the  Legislaturti  authorizing  the  requirement  of  security  for  costs  not  in 
conflict  with  Art.  11  of  the  Constitution. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

Benjamin  Rice  Forman  for  Henry  Qrover,  Plaintiff,  Appellant. 


Dinkelapiel  <&  Hart  for  Mrs.  Loaise  Grover,  Defendant,  Appellee. 


Argued  and  submitted  May  13,  1897. 
Opinion  handed  down  June  14, 1897. 


The  opinion  of  the  court  was  delivered  by 

Blanohabd,  J.  George  Grover  died  in  the  city  of  New  Orleans  on 
November  5,  1896. 

Four  days  later  Henry  Grover,  or,  as  he  calls  himself,  Henry 
Bowman,  and  claiming  to  be  the  son  of  George  Grover,  filed  a 
petition  in  the  District  Court  for  the  probate  of  a  nuncupative  will 
under  private  signature,  dated  August  14,  1896. 

This  wUl  bequeathed  certain  property  to  Henry  Bowman,  who 
waSf  as  the  will  states,  christened  Ht^nry  Grover. 

It  bequeathed  certain  other  property  to  the  children  of  Mrs. 
Harriet  Valentine,  born  Grover,  residing  in  New  York. 

And,  lastly,  it  bequeathed  a  third  piece  of  real  property  to  Mrs. 
Rosa  Clifford. 

On  tiie  same  day — a  half  hour  later — Mrs.  Louise  Grover,  widow 
by  second  marriage  of  George  Grover,  presented  a  petition  to  the 
same  court  for  the  probate  of  a  second  and  later  will  of  the  said 
George  Grover.  This  will  was  dated  August  21,  1896,  and  was  in  the 
nuncupative  form  by  public  act. 

It  recited  that  the  testator  left  neither  ascendants  nor  descend- 
ants, revoked  all  former  wills,  and  instituted  the  wife,  Louise 
Grover,  universal  legatee,  naming  her  executrix  with  seizin. 

Immediately  on  the  presentation  of  this  second  will  Henry  Bow 
man  filed  a  petition  opposing  Its  registry  and  execution,  on  the 
ground  that  it  was  void,  because  at  the  date  of  its  execution  the 
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testator  had  become  so  enfeebled  by  disease  as  not  to  be  of  sound 
mind  and  memory.  It  further  opposed  its  execution  and  registry 
because  not  dictated  to  the  notary  by  the  testator,  nor  written  by 
the  notary  as  dictated,  '*all  at  one  time  and  without  turning  aside  to 
other  acts."  The  prayer  of  this  petition  was  that  the  will  be 
annulled  and  that  the  other  will  of  August  14  be  decreed  to  be  the 
last  will  and  testament  of  the  deceased. 

Should  this  be  denied,  it  prayed,  in  the  alternative,  that  the  peti- 
tioner (Henry  Bowman)  be  recognized  as  the  son  and  forced  heir  of 
George  Qrover,  that  the  bequest  made  t3  Mrs.  Louise  Grover  be 
reduced  to  the  disposable  portion,  and  that  he  (Henry  Bowman) 
be  put  in  possession  of  the  part  of  the  estate  coming  to  him  as 
forced  heir. 

An  inventory  was  taken  showing  the  estate  to  be  of  the  estimated 
value  of  sixteen  thousand  seven  hundred  and  eighty -three  dollars 
and  seventy- five  cents. 

There  was  a  bank  box  on  deposit  in  the  vault  of  one  of  the  city 
banks  in  the  name  of  Mrs.  Louisa  Grover.  Its  contents  were  not 
included  in  the  inventory.  Whereupon  Henry  Bowman  took  a  rule 
upon  the  widow  to  show  cause  why  this  box  should  not  be  opened 
and  its  contents  inventoried,  and  secured  an  order  restraining  the 
bank  from  delivering  the  box  to  her. 

On  the  same  day  the  widow  took  a  rule  on  Bowman  to  show 
cause  why  he  should  not  furnish  security  in  the  sum  of  one  hundred 
dollars  to  cover  his  costs  in  the  proceedings.  On  the  trial  of  this 
rule  Bowman  was  ordered  to  furnish  within  two  days  bond  or  other 
security  to  cover  costs,  and,  in  default  thereof,  that  his  opposition 
be  dismissed  as  in  case  of  non-suit. 

In  obedience  to  this  order,  on  December  10,  he  filed  a  bond  for 
costs  in  the  snm  of  one  hundred  dollars. 

Five  days  later  Mrs,  Grover  took  a  second  rule  on  him  to  show 
cause  why  his  proceedings  should  not  be  dismissed  on  the  ground 
that  he  had  not  furnished  bond  for  costs  with  good  and  solvent 
security.  This  rule  was  fixed  for  hearing  on  December  21,  but  was 
continued,  and  came  up  for  trial  January  11,  1897.  When  tried  the 
surety  on  his  bond  for  costs  was  found  insufficient,  and  Bowman  was 
given  one  week  in  which  to  furnish  furtlier  security.  He  did  'not 
furnish  the  additional  security,  and  the  minutes  of  the  court  show 
that  the  time  was  extended  and  the  matter  continued  over  from  week 
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to  week  oBtil  March  8,  1897,  on  which  day  it  came  up  for  trial,  and 
Bowman  having  failed  to  give  a  safficient  bond  for  costs,  all  his  pro- 
ceedings taken  in  the  canse  were  dismissed  as  in  case  of  non-sait. 
And  the  minutes  of  the  court  of  the  next  day,  March  9,  show  that 
the  case  non-saited  was  ordered  stricken  from  the  docket.  This 
judgment,  rendered  on  March  8,  was  formally  signed  March  12, 
1897. 

Besides  dismissing  as  of  non-suit  the  petition  and  opposition  of 
Henry  Bowman,  asking  nullity  of  the  will  of  August  21,  and,  in  the 
alternative,  asking  to  be  recognized  as  the  son  and  forced  heir  of 
George  Qrover,  it  dismissed,  also,  his  rule  for  inventory  of  contents 
of  bank  box  deposited  in  name  of  the  widow,  and  rescinded  the 
order  of  the  court  restraining  the  bank  from  delivering  the  box  to 
her. 

We  find  in  the  record  a  second  judgment,  or  order,  dated  March 
12,  1896,  directing  the  will  of  August  21  to  be  approved,  recorded 
and  executed,  and  recognizing  the  widow  as  executrix. 

We  find  no  formal  judgment  dismissing  Bowman's  petition  to 
probate  the  will  of  August  14,  though  in  his  petition  for  appeal  he 
asserts  there  is,  and  takes  an  order  o£  appeal  from  it.  The  practical 
effect,  however,  of  the  recognition  and  approval  of  the  will  of  August 
21,  in  favor  of  the  widow,  was  to  reject  the  will  of  the  earlier  date 
and  to  dismiss  the  proceedings  for  probate  thereof. 

After  Bowman  had  been  eliminated  from  the  case  as  above,  the 
widow  presented  a  petition  setting  forth  that  the  will  under  which 
she  claimed  had  been  probated,  and  announcing  her  willingness  to 
accept  the  bequest  made  in  her  behalf.  Alleging  that  there  were  no 
debts,  no  descendants  or  ascendants,  and  that  no  administration  was 
necessary,  she  prayed  to  be  recognized  as  universal  legatee  under 
the  will,  and  sent  into  possession  of  the  property  of  the  estate.  On 
March  16,  1897,  judgment  in  accordance  with  the  prayer  of  this 
petition  was  rendered  and  signed . 

From  the  three  judgments  rendered  as  above  Henry  Bowman 
appeals. 

We  are  met  at  the  threshold  by  the  inquiry:  Was  there  legal 
sanction  for  the  order  of  the  judge  below  requiring  Bowman  to  give 
bond  with  security  for  costs  under  penalty  of  the  dismissal  of  his 
proceedings  as  in  case  of  non-suit  should  he  fail  to  do  so  within  the 
time  fixed? 
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If  we  find  there  is  legal  sanction  for  this  order,  and  that  it  was 
properly  entered,  then,  obviously,  the  jadgments  appealed  from 
mast  be  affirmed,  leaving  to  Bowman  the  right,  nnder  the  non-soit, 
on  payment  of  the  costs  of  his  first  proceeding,  to  recommence  his 
attack  on  the  will  of  Aagast  21,  1896,  under  which  the  widow 
claims;  to  renew  his  demand,  in  the  alternative,  for  recognition  as 
the  son  and  forced  heir  of  George  Grover,  deceased,  with  the  right 
to  have  taken  a  full  inventory  of  the  property  and  effects  of  the 
succession,  or  to  sue  to  establish,  have  recognized  and  probated  the 
will  of  August  14,  1896,  under  which  he  claims. 

The  judgment  of  dismissal,  as  in  case  of  non^suit,  entered  up 
against  him,  cuts  him  ofif  finally  from  none  of  these  demands. 

If  we  find  there  is  no  legal  sanction  for  the  order  requiring  him  to 
give  security  for  costs  and  dismissing  his  proceedings  because  it  was 
not  fi^ven,  then,  obviously,  all  that  can  be  done  would  be  to  reverse 
the  judgments  appealed  from  and  remand  the  case  for  trial  anew  in 
the  court  below. 

Certainly,  this  court  could  not,  as  insisted  upon  by  appellant's 
counsel,  pass  finally  upon  issues  not  decided  in  the  court  below 
because  of  dismissal  of  the  pleadings  raising  the  same. 

We  find  there  was  legal  authority  for  the  order  requiring  Bowman 
to  give  security  for  costs,  and  for  the  judgment  dismissing  his  pro- 
ceedings as  in  the  case  of  non-suit  on  his  failura  to  do  so  within  the 
time  fixed.    Sec.  4  of  Act  No.  186  of  1880. 

Bowman  was  plaintiff  in  a  proceeding  opposing  not  only  the  regis- 
try and  execution  of  the  will  under  which  the  widow  claimed,  but 
seeking  its  annulment.  The  prayer  of  his  petition  was  that  the  will 
of  August  21  be  annulled  and  that  the  will  of  August  14  be  decreed 
the  last  will  and  testament  of  the  deceased.  In  the  same  petition  he 
sued  for  recognition  as  son  and  forced  heir  and  entitled  to  his  share 
of  the  estate,  should  the  will  of  August  21  be  sustained.  How  then 
can  it  be  claimed  he  was  only  a  defendant  opposing  the  prayer  of  the 
widow  for  registry  and  execution  of  the  will  nnder  which  she 
claimed? 

This  contention,  made  for  the  first  time  by  his  counsel  in  this 
court,  must  be  considered  as  made  only  for  the  purpose  of  avoiding 
the  express  terms  of  Sec.  4  of  Act  186  of  1880.  It  can  not  be  sus- 
tained. Being  plaintiff  in  the  proceeding  filed  by  him,  Bowman  was 
properly  ruled  to  give  security  for  costs,  and  failing  to  give  such 
security  he  was  properly  dismissed. 
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Besides  it  is  too  late  now  for  him  to  object  to  the  order  reqairing 
secnrity  for  costs.  He  does  not  appear  to  have  objected  in  the 
court  beiow.  There  is  no  protest,  no  bill  of  exceptions.  On  the 
contrary,  he  acquiesced  in  the  order  by  execnting:,  or  attempting  to 
execate  it.  He  filed  a  bond  for  costs  in  obedience  to  the  order,  which 
was  rejected  for  insufficiency  of  the  surety.  Time  was  given  him  to 
furnish  another  surety,  and  extended  from  time  to  time  for  weeks, 
and  still  he  defaulted. 

One  who  acquiesces  in,  can  not  appeal /rem,  an  order  or  judgment. 

Nor  will  it  do  for  him  to  urge  in  this  court  his  inability  to  give 
this  bond  for  costs  in  the  court  below  in  the  sum  of  one  hundred 
dollars,  when  there  appear  in  the  two  transcripts  filed  in  this  case 
two  appeal  bonds,  one  in  the  sum  of  two  hundred  and  fifty  dollars, 
the  other  in  the  sum  of  fifty  dollars — each  with  good  and  solvent 
sureties. 

If  he  could  give  sufficient  security  for  three  hundred  dollars  to 
cover  costs  of  appeal,  it  would  seem  he  might  have  found  solvent 
sureties  for  a  bond  for  one  hundred  dollars  to  cover  costs  in  the 
court  below.    The  courts  are  not  to  be  trifled  with  in  this  way. 

The  fact  that,  pending  the  time  allowed  Bowman  to  furnish  a  good 
bond  for  costs  and  before  the  -rule  was  made  absolute  dismissing  him 
because  it  was  not  so  furnished,  the  case  was  proceeded  with,  evi- 
dence adduced  and  a  time  fixed  for  the  argument,  does  not  operate 
as  a  waiver  of  the  order  requiring  him  to  give  the  bond  and  security. 
There  has  been  no  submission  of  the  case;  the  trial  wgs  not  yet 
ended;  the  argument  was  yet  to  be  had,  and  it  was  at  the  in- 
stance of  counsel  for  Bowman  that  it  was  continued  to  a  later  day 
for  argument.  Before  that  day  was  reached,  the  rule  to  dismiss  for 
want  of  bond  for  costs  came  ou  for  trial  as  per  previous  assignment, 
was  tried  and  the  order  of  dismissal  entered. 

Thereafter,  when  the  day  fixed  for  the  argument  came  around, 
there  could  be  no  argument,  for  the  opposition  was  no  longer  before 
the  court. 

Counsel  for  Bowman  urges  that  Sec.  4  of  Act  136  of  1880,  author- 
ising the  requirement  of  bond  and  security  for  cost,  is  in  confiict 
with  Art.  11  of  the  Constitution,  which  declares  that  the  courts  shall 
be  open  to  every  person  for  redress  of  the  injury  done  him  in  his 
rights,  lands,  goods,  person  or  reputation,  etc.  There  is  no  force  in 
this  contention.    The  requirement  of  security  for  costs  is  not  an 
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unreasonable  one  and  is  prohibited  by  neither  the  letter  or  apirit  of 
that  article. 

The  jadj^ments  appealed  from  mast  be  affirmed  and  that  decree  is 
hereby  entered. 


No.   12,635. 

State  ex  rel.  Noel  H.  Bo  yet  vs.  J.  T.  Watkins,  Judob  op  Second 
District  Court,  Webster  Parish,  Louisiana. 

This  coart  will  not,  on  an  application  for  ctrtiorari^  review  the  decision  of  a  ques- 
tion of  fact,  on  which  the  Jurisdiction  depends,  at  least,  when  the  error  alleged 
is  not  made  clearly  to  appear. 


0 


N  APPLICATION  for  Writs  of  CertimaH  and  Prohibition. 


I/.  W,  Stewart  for  Relator. 


Respondent  in  propria  persona. 


L.  K.  WatkiTM  for  J.  D.  Mclntyre,  Third  Opponent  in  proceedings 
before  court  of  first  instance. 


Submitted  on  briefs  May  22,  1897. 
Opiuion  handed  down  June  14,  1897. 


On  Application  for  a  Writ  of  Certiorari. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  relator  made  a  seizure  in  the  justice's  court  under 
his  judgment,  and  a  third  opposition  was  filed,  asserting  a  superior 
privilege  of  the  opponent  on  the  proceeds  of  sale.  The  judgment  of 
the  justice  was  in  favor  of  the  opponent  on  his  claim  against  the 
defendant,  but  rejecting  the  asserted  privilege  on  the  proceeds,  and 
the  opponent  appealed  to  the  District  Court.  The  plaintiflP  in  the 
original  soit,  the  relator  here,  moved  to  dismiss  the  appeal,  or 
rather  plead  to  the  jurisdiction  of  the  District  Court,  on  the  crround 
that  the  proceeds  of  the  constable's  sale,  costs  deducted,  were  not 
sufficient  in  amount  to  give  the  District  Court  jurisdiction.  The  plea 
to  the  jurisdiction  was  overruled,   judgment  rendered   in   favor  of 
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appellant,  and  relator  now  seeks  by  this  writ  to  prohibit  the  Dis- 
trict Judge  from  proceeding  any  further  in  the  suit  brought  from 
the  justice  court  by  appeal. 

The  answer  of  the  District  Judge  is  that  the  plea  to  the  jurisdic- 
tion was  not  filed  until  the  testimony  on  the  trial  was  closed.  Testi- 
mony as  to  the  amount  of  the  costs  incurred  in  the  lower  court  was 
offered,  the  relator  insisting  that  the  proof  reduced  the  amount  that 
in  any  event  could  accrue  to  the  opponent  below  the  appellate  juris  - 
diction  of  the  District  Court.  Constitution,  Art.  111.  The  judge,  in 
his  return,  states  that  the  proof  was  not  sufficient  to  exclude  the 
jurisdiction  of  the  appeal,  that  the  opponents  claim  exceeded  ten 
dollars,  and  the  proceeds  were  in  excess  of  that  amount. 

We  are  asked  in  elGfect  to  pass  on  a  question  of  fact  to  reach  the 
conclusion  the  District  Court  had  no  jurisdiction.  That  question  was 
passed  on  by  the  lower  court,  and  its  conclusion  was  it  had  the  juris- 
diction to  render  the  judgment  of  which  the  relator  complains.  If 
this  court  has  the  power  on  this  application  to  pass  on  the  disputed 
question  of  fact  on  which  the  jurisdiction  of  the  lower  court  depends, 
at  least,  the  defect  of  jurisdiction  must  be  clear.  We  do  not  find 
that  basis  for  the  writ  in  this  case.  The  scope  of  the  certiorari  is  to 
correct  proceedings  in  an  unappealable  case,  absolutely  void  as  the 
Code  expresses  it.  C.  P.,  Arts.  857,  864.  We  find  no  such  error  on 
the  face  of  the  record.  The  error  alleged  is  the  erroneous  determi- 
nation by  the  lower  court  of  a  question  of  fact  in  maintaining  its 
jurisdiction.  We  do  not  think  we  can  review  that  decision  on  the 
writ  of  certiorari,  especially  as  the  ground  to  hold  the  lower  court 
had  no  jurisdiction  is  by  no  means  clear.  State  ex  rel.  Gooch  vs. 
Robinson,  38  An.  968;  State  ex  reU  Wintz  vs.  Judge,  32  An.  1222; 
State  ex  rel,  Broussard  vs.  Judge,  39  An.  776. 

It  is  therefore  ordered  that  our  preliminary  order  on  this  applica- 
tion be  set  aside,  and  it  is  now  ordered  and  adjudged  that  this  appli- 
cation be  denied. 

No.  12,548. 
State  of  Louisiana  vs.  Joseph  Voqbl. 

1.  Mere  impressions  and  hastily  formed  opinion  whicli  will,  the  Juror  swears, 

yield  to  the  testimony  to  be  offered  are  no  objection  to  a  juror. 

2.  The  jurors  are  the  judges  of  the  weight  of  the  testimony.    It  was  manifest  that 

evldenoe  relating  to  the  corpus  delicti  was  admitted.    It  was  found  by  the  Jury 
sufficient  to  convict. 
67 
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Ordinarily  that  question  of  fact,  wben  decided  by  the  Jury,  is  not  subject  to 
review. 

Nevertheless  the  court  examined  the  testimony  of  record  and  found  that  the 
statement  of  the  trial  Judge  regarding  the  corpus  delicti  as  proven  was  sus- 
tained by  the  facts.  ' 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Moise,  J. 


M.  J,  Cunningham^  Attorney  General,  and  JR.  H,  Marr,  District 
Attorney,  John  J.  Finney,  Assistant  District  attorney,  for  Plaintiff, 
Appellee. 


P.  C.  Lasaalle  for  Defendant,  Appellant. 


Submitted  on  briefs  June  5,  1897. 
Opinion  handed  down  June  14,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  indicted  for  murder.  He  was 
found  {J^iilty  of  manslaughter  and  sentenced  to  imprisonment  at  hard 
labor  for  the  term  of  twenty  years. 

His  grounds  of  appeal  are  before  us  as  set  forth  in  two  bills  of 
exceptions.  The  first  bill  was  taken  to  the  ruling  of  the  court 
refusing  to  exclude  from  the  jury  a  juror  who  was  incompetent,  it 
was  alleged. 

The  second  bill  was  taken  to  the  ruling  of  the  court  refusing  to 
sustain  defendant's  ground  based  upon  the  alleged  lack  of  proof  to 
«)stablish  the  corpus  delicti. 

Recurring  to  the  grounds  stated  in  the  first  bill  of  exceptions,  it 
appears  that  the  accused  had  exhausted  his  peremptory  challenges 
when  the  juror  was  presented  by  the  State. 

It  appears  of  record  that  the  juror  had  heard  some  of  the  particu- 
lars of  the  death  of  a  man  who  had  been  stabbed,  and  who  died  a 
few  hours  after  the  wound  had  been  inflicted.  The  juror  was 
informed  by  the  prosecuting  officer  that  the  man  was  shot,  and  that 
he  lived  some  two  or  three  days  after  the  shooting.  The  witness 
was  in  some  doubt,  it  appears,  whether  he  had  heard  of  the  case  or 
not.     He  had  read  in  the  newspapers  the  evidence  as  published  of 
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the  witnesses  as  taken  down  before  the  coroner's  inquest  aboat  two 
years  prior  to  the  trial.  He  was  ander  the  impression  that  it  was 
the  same  ease  as  that  before  the  eonrt  when  he  was  examined  as  a 
juror;  if  it  was,  he  had  formed  an  opinion  at  the  time.  The  juror 
said  that  this  opinion  would  have  no  weight,  and  that  he  would  try 
the  case  upon  the  evidence  and  the  law  as  given,  disregarding  any 
impression  or  opinion  and  give  the  accused  a  fair  trial. 

The  juror  declared  that  he  was  free  from  all  bias  or  prejudice.  The 
opinion  formed  after  reading  newspaper  accounts  and  reports  of 
preliminary  evidence  are  not  sufficient  ground  for  excluding  a  juror 
who  swears  that  he  can  disregard  the  opinion  and  that  he  will  be 
governed  by  the  evidence  upon  the  trial  and  the  law  as  applying. 
State  vs.  Coleman,  27  An.  691;  State  vs.  De  Ranee,  34  An.  186; 
State  vs.  Ford,  37  An.  443. 

This  is  a  stronger  case  for  the  State.  The  juror  was  not  absolutely 
certain  that  the  case  was  the  same  as  the  case,  the  report  of  which 
he  had  read ;  he  was  not  fixed  in  his  opinion,  while  in  the  cited  cases 
the  jurors  had  formed  a  deliberate  opinion,  which  they,  however,  ad- 
mitted would  not  influence  them  on  the  trial. 

The  juror  in  the  case  before  us  makes  a  similar  avowal  in  terms 
equally  as  emphatic. 

The  grounds  we  have  just  reviewed  not  being  cause  to  annul  the 
verdict,  we  are  brought  to  a  consideration  of  the  second  bill  of  ex- 
ception taken  to  the  court's  refusal  to  grant  defendant's  motion 
for  a  new  trial,  made  on  the  ground  that  the  State  had  not  established 
the  corpus  delicti, 

Aliter,  the  court  certifies  that  the  corpus  delicti  was  established. 

The  trial  judge  in  his  charge  stated  the  essentials  in  a  trial  for 
murder,  the  first  being :  the  death  must  be  distinctly  proved  and  the 
cause  of  death  shown. 

After  having  heard  the  witnesses,  and  after  the  charge,  to  which 
no  objection  was  made,  had  been  given,  the  jury  found  a  verdict 
which  could  not  have  been  correctly  found,  without  proof  of  death 
and  of  the  cause  of  death.  The  verdict  returned ;  the  charge  of  the 
court  and  the  statement  of  the  judge  made  part  of  the  bill  of  excep- 
tion render  it  impossible  to  conclude  the  State  had  failed  to  estab- 
lis  the  corpus  delicti. 

The  evidence  showed  that  a  homicide  had  been  committed  and 
that  the  defendant  had  fired  upon  the  deceased.     He  was,  after  he 
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had  been  woanded,  taken  to  the  Charity  Hospital,  where  he  died  a 
few  days  after  he  had  been  shot.  The  trial  jadge  said  to  the  jury  in 
his  charge  that  the  corpu8  delicti  mast  be  established  to  find  a  ver- 
dict of  guilty,  and  in  his  statement  in  the  bill  of  exception  he  certi- 
fies that,  in  his  opinion,  the  corpus  delicti  was  established  beyond  a 
reasonable  doubt. 

In  sapport  of  this  statement  he  refers  to  the  proximity  of  the 
prisoner  to  the  deceased  at  the  time  the  fatal  shot  was  fired,  the 
wounding  in  a  vital  part  and  the  acts  of  the  deceased  at  the  time, 
the  viewing  of  the  wound  in  the  stomach  by  witnesses,  his  immedi- 
ate conveyance  to  the  Charity  Hospital  after  the  wounding  and  his 
death  there  within  the  third  day  after  the  shooting.  He  states  fur- 
ther that  no  suggestion  was  made,  nor  the  slightest  '*  suspicion  cre- 
ated that  he  had  died  from  any  other  cause,  and  that  had  this  been  a 
fact  it  could  have  been  easily  established  by  physicians  at  the  Charity 
Hospital  that  no  attempt  whatever  was  made  to  controvert  the  nat- 
ural inference  from  these  facts,  but  on  the  contrary,  the  defence  was 
*  self-defence,'  which  admits  the  killing." 

In  reading  the  testimony  we  found  that  to  the  question  propounded : 
'*  Did  you  see  anything  of  the  trouble  which  resulted  in  the  killing 
of  a  man  named  Anthony  Atzenhofifer  on  the  8th  of  November,  1896, 
at  the  car  station  on  Tulane  avenue?" 

Witness  answered  affirmatively  and  gave  a  succinct  account  of  the 
shooting. 

In  our  judgment  the  narrative  of  the  trial  judge  in  the  bill  of 
exception  is  sustained  by  the  evidence. 

If  the  question  of  fact  be  considered  as  one  blended  with  law,  and 
as  such  subject  to  review,  the  ground  is  not,  in  our  view,  sufficient 
to  grant  a  new  trial. 

We  have  considered  the  points  urged  in  the  light  most  favorabfe 
to  the  accused  and  have  found  no  ground  upon  which  he  can  be 
relieved. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 


No.  12,478. 
61  OMf  State  ex  rel.  P.  St.  Amand  vs.  Bank  of  Commbrcb. 

49    1010    On  proof  of  any  act  of  iDSoIyency  on  the  part  of  a  banking  company  organized 

119     237  under  the  banking  laws  of  this  State,  or  of  non-compliance  with  any  of  the 

conditions  of  those  laws,  it  shall  forfeit  its  corporate  rights;  and  the  court,  at 
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the  instance  of  any  creditor  and  on  due  proof  of  the  alleged  facts,  shall  decree 
a  forfeiture,  and  appoint  commissioners  to  effect  the  liquidation  of  the  affairs 
of  the  corporation. 

In  the  absence  of  any  amount  of  compensation  haying  been  flzed  by  the  statute 
governing  the  subject,  it  Is  the  duty  of  the  Judge  of  the  court  before  whom  the 
proceedings  are  taken,  to  fix  same  according  to  his  best  Judgment  and  dis- 
cretion, and  his  finding  in  the  premises  will  not  be  reversed  unless  it  clearly 
appears  that  his  award  is  excessive  or  erroneous. 

On  Applieaiion  for  JRekearing, —The  bank  had  not  been  notified  that  the  check  had 
been  drawn.  Unless  the  check  Is  accepted  or  the  bank  is  notified,  no  action 
lies  against  the  drawee.    10  Wall.  162 ;  94  U.  S.  848;  166  U.  S.  650;  48  An.  67. 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
King,  J, 


'Clegg  A  Q^inieTo  and  Charles  J,  TMard  for  Liquidators,  their 
Attorneys,  and  W.  O.  Dafour,  Notary,  Appellants;  Albert  Voorhiee 
for  J.  M.  Beanxis,  Opponent,  AppeUant,  and  Jos.  T.  Bordes,  Oppo- 
nent, Appellee ;  ChcM.  F.  Claiborne  for  New  Orleans  Batchers'  Hide 
and  Tallow  Company,  Limited,  Appellant;  John  St.  Paul  for  B. 
Rouen,  Appellee;  E.  A,  O^ Sullivan  for  Peter  MnnhoUand,  Opponent, 
Appellant;  Buck,  Walahe  A  Buck  for  George  J.  Pinkard  et  ale.. 
Opponents,  Appellees;  A*  H,  WiUon,  Frank  MoOloin  and  James  J. 
McLoughlin  for  Women's  Christian  Temperance  Union  Lunch  House 
Company  et  a2».,  Opponents,  Appellees. 


Argued  and  submitted  April  28,  1897. 

Opinion  handed  down  May  10,  1897. 

Decree  amended  and  rehearing  refused  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  present  litigation  grows  out  of  the  liquidation  of 
the  Bank  of  Commerce  and  comes  to  this  court  by  an  appeal  from  a 
judgment  of  the  District  Court  sustaining  an  opposition  of  depositors 
to  a  provisional  account  of  the  liquidating  commissioners,  reducing 
certain  charges  and  fees  in  favor  of  the  commissioners,  notary  and 
attorneys. 

The  account  shows  the  following  receipts  which  the  liquidating 
commissioners  propose  for  distribution  amongst  the  various  depos- 
itors, pra  rata,  viz. : 
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Received  of  ofllcers  of  the  bank  from  paying  teller $8,529  iS 

Received  of  offloers  of  the  bank  amounts  deposited  in  Louisiana  Na- 
tional Bank 6,ri6  &2 

Collections  on  demand  loans  65,263  70 

On  loans  and  discounts 61.222  29 

From  sundry  banks  and  bankers  2,851  76 

On  individual  deposits 42.117  89 

Interest  1,066  44 

From  Foarth  National  Bank  of  St.  Louis 883  30 

From  Chase  National  Bank,  New  York '. 294  25 

From  sale  of  a  State  bond  100  50 

From  Firemen's  National  Bank,  Boston 64  04 

From  cashier  Chase  National  Bank 1,236  04 

Total fl89,746  31 

And  from  that  sum  the  accountants  propose  to  make  the  following 
disbursements;  and  to  these  allowances  various  depositors  of  the 
bank  make  oppositions. 

For  the  purpose  of  being  accurate,  we  have  made  the  following 
extract  from  the  brief  of  appellant's  counsel,  viz. : 

'*  Among  the  liabilities  appeared  the  following  charges: 

*'  £.  U.  Reynes  and  R.  (t.  Bush,  liquidators,  their  commission  to  date,  five 

per  cent,  on  $189,746.31      $9,467  31 

"  CleKS  and  Quintero  and  Chas  J.  Theard,  attorneys  of  the  liquidators,  to 

date 12,600  00 

•'  W.  C  Dufour,  notary,  for  inventory  and  ail  services 750  00 

^'Various  ordinary  creditors  opposed  the  first  two  items.  Some 
opposed  also  the  notary's  fees,  but  subsequently  withdrew  their 
opposition. 

^^The  lower  court  rendered  judgment,  allowing  the  liquidators 
only  two  thousand  dollars  (one  thousand  dollars  each) ;  the  attor- 
neys five  thousand  dollars,  and  the  notary  one  hundred  and  twenty- 
one  dollars  and  sixty -five  cents." 

The  opponents'  counsel  have  made  no  answer  to  the  appeal,  and 
have  requested  no  amendment  to  the  judgment,  consequently  the 
only  question  to  be  determined  is  whether  the  allowances  made 
should  be  increased  or  maintained  in  statu  quo. 

The  question  principally  discussed  at  the  bar  and  in  the  briefs  of 
counsel  is  whether  the  provisions  of  Revised  Statutes,  Sec.  294,  or 
those  of  Sec.  284,  should  control  our  decision — those  of  the  former 
limiting  the  salary  of  bank  liquidators  to  a  sum  not  in  excess  of 
two  thousand  five  hundred  dollars,  whilst  those  of  the  latter  make  no 
special  provision  on  the  subject  of  salary  or  fees,  thus  making  the 
amount  to  be  awarded  in  each  case  to  depend  upon  the  facts  of  the 
case,  and  to  rest  upon  the  judge's  discretion. 

Section  294,  R.  S.,  seems  to  have  direct  reference  to  proceedings 
taken  for  the  liquidation  of  banks  which  fail  to  redeem  their  circu- 
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lating  notes  issued  by  authority  of  the  State,  and  eountersip^ned  by 
the  auditor.  The  proceedings  contemplated  are  those  which  are  to 
be  set  on  foot  by  the  Attorney  General;  and  if  liquidation  follow, 
it  is  made  the  duty  of  the  court  to  appoint  not  less  than  three 
liquidators. 

Counsel  for  the  liquidating  commissioners  have  reproduced  in  their 
brief  the  284th  section  of  the  Statutes  and  the  corresponding  article 
of  the  Civil  Code,  under  the  authority  of  which  the  proceedings 
were  undertaken  for  the  liquidation  of  the  bank,  and  for  the  purpose 
of  accuracy  we  have  quoted  them  as  followss : 

*'  Section  284  of  the  Revised  Statutes  is  as  follows: 

'' '  Every  banking  company  established  under  this  act  shall,  on  proof 
of  an  act  of  insolvency  or  non-compliance  with  any  of  the  conditions 
of  this  act,  forfeit  its  corporate  rights,  and  it  shall  be  the  duty  of  the 
District  Court  of  the  district  in  which  such  corporation  is  sitaated, 
at  the  instance  of  any  creditor,  or  of  the  Auditor  of  Public  Accounts, 
and  on  proof  of  the  alleged  facts,  to  decree  such  forfeiture,  and  to 
appoint  thereupon  commissioners  to  effect  the  liquidation  of  the 
affairs  of  the  corporation;  to  convert  into  cash,  as  speedily  as  may 
be,  under  the  direction  of  the  court,  all  the  assets  of  the  corpora- 
tion, including  the  sum  that  may  have  remained  unpaid  by  stock- 
holders upon  their  respective  shares  of  the  capital  stock,  and,  after 
providing  for  any  unpaid  balance  which  may  be  due  to  the  bill 
holders,  to  distribute  the  same  as  now  provided  by  law  in  case  of 
insolvencies  of  individuals.'  " 

Then  follows  Art.  447  of  the  Civil  Code,  as  a  law  in  pari  materia^ 
viz. : 

*'  A  corporation  legally  established  may  be  dissolved.  By  the  for- 
feiture of  its  charter,  when  the  corporation  abuses  its  privileges,  or 
refuses  to  accomplish  the  conditions  on  which  such  privileges  were 
granted,  in  which  case  the  corporation  becomes  extinct  by  the  effect 
of  the  violation  of  the  conditions  of  the  act  of  incorporation." 

Our  learned  brother  seems  to  have  accepted  the  counsel's  theory, 
and  placed  a  like  interpretation  upon  the  foregoing  provisions  of  the 
statutes,  and  in  this  opinion  we  concur. 

With  regard  to  the  amounts  which  the  commissioners  have  placed 
upon  their  account,  counsel  point  to  the  fact  that  the  liquidation  was 
commenced  at  a  time  of  great  public  excitement,  which  had  been 
superinduced  by  several  bank  suspensions  in  the  city  of  New  Orleans; 
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and  that  an  inyestigation  of  the  books  and  affairs  of  the  Bank 
of  Commerce  revealed  its  condition  to  be  not  less  deplorable  than 
that  of  the  public  mind — everything  being  in  confusion  and  disorder 
only  a  little  short  of  chaos.  Hence,  the  contention  is  that  the  task 
set  before  the  commissioners  and  their  attorneys  was  an  uncommonly 
difficult  one. 

But,  while  conceding  at  once  the  correctness  of  this  statement,  we 
have  the  response  from  the  other  side,  that  the  account  tendered  is 
only  a  provisional  one,  embracing  only  three  months'  services ;  and 
that  in  the  hopelessly  insolvent  condition  of  the  bank,  the  loss  of 
the  depositors  should,  as  far  as  practicable,  be  minimized. 

Our  learned  brother  of  the  District  Court  prepared  an  elaborate 
statement  of  his  reasons  for  judgment,  and  reduced  same  to  writing 
and  filed  it  with  the  record.  An  examination  of  them  discloses 
that  he  gave  the  subject  serious  and  careful  study,  and  brought  to 
bear  upon  its  analysis  great  labor  and  research. 

On  the  part  of  the  opponents  perfect  satisfaction  therewith  is 
expressed,  and  it  is  reproduced  as  a  part  of  their  brief;  and  on  the 
part  of  the  appellants  no  error  of  law  or  fact  is  pointed  out — their 
counsel  seeming  to  content  themselves  with  the  suggestion  that  the 
allowances  made  in  the  judgment  are  too  small. 

A  careful  examination  and  study  of  the  record  and  an  attentive 
consideration  of  the  arguments  of  counsel  have  brought  our  minds 
to  the  Same  conclusion  at  which  the  judge  a  quo  arrived. 

In  our  opinion,  he  made  a  full  and  very  liberal  allowance  to  com- 
missioners and  lawyers  for  the  work  performed,  under  the  circum- 
stances stated,  and  more  than  we  should  allow  if  the  allowance  was 
open  to  review.  Consequently  we  reproduce  in  its  entirety  the 
opinion  of  the  District  Judge  and  make  it  a  part  of  the  opinion  of 
this  court,  viz. : 

REASONS  FOR  JUDGMENT. 

'*The  liquidaMng  commissioners,  Mr.  Emile  H.  Reynes  and  Mr. 
Reuben  G.  Bush,  have  filed  their  first  account  of  their  administra- 
tion of  the  insolvent  Bank  of  Commerce.  Every  item  of  expense 
upon  the  account  is  opposed  by  various  depositors  who  are  recog- 
nized creditors. 

''They  particularly  oppose  the  commissions  of  the  liquidators, 
nine  thousand  eight  hundred  and  forty -seven  dollars  and  thirty -one 
cents;  the   fees  of  their  attorneys,  the   firm  of  Messrs.  Clegg  & 
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Qnintero  and  Mr.  Charles  J.  Thdard,  to  date,  twelve  thousand  five 
handred  dollars;  the  fee  of  Mr.  John  St.  Paal,  attorney  for  the 
absent  creditors,  to  date,  one  thousand  dollars;  the  fee  of  Mr.  W.  O. 
Dnfour,  notary  public,  for  making  an  inventory  and  all  services, 
seven  hundred  and  fifty  dollars,  and  the  fees  of  Mr.  Dreifus  and  Mr. 
Molloy,  the  appraisers,  five  hundred  dollars. 

''The  depositors  oppose  on  the  ground  that  the  above  charges  are 
excessive  and  illegal,  and  exhibit  a  most  expensive  administration 
of  the  affairs  of  the  insolvent  bank,  which  the  court  should  not 
allow. 

To  decide  the  issues  presented  it  is  necessary  to  state  the  case. 

<*  The  Bank  of  Commerce  was  organized  under  the  laws  of  the 
State  ^ith  a  capital  of  one  hundred  thousand  dollars.  It  was 
intended  to  be  and  became  a  bank  for  small  depositors,  and  it  occu- 
pied a  position  in  the  business  community,  between  the  savings 
banks  and  the  large  banking  corporations.  It  transacted  a  banking 
business  for  several  years,  with  a  force  consisting  of  a  president, 
cashier,  paying  teller,  receiving  teller,  two  book-keepers,  a  runner, 
three  clerks  and  a  porter,  at  a  total  annual  expense  of  twelve  thou- 
sand two  hundred  and  twenty  dollars. 

*'  The  bank  suspended  payment  on  the  11th  day  of  September, 
1896,  owing  to  its  two  thousand  one  hundred  and  forty -three  depos- 
itors four  hundred  and  seventy  thousand  four  hundred  and  seven 
dollars  and  four  cents. 

''  On  the  day  of  its  suspension  Mr.  P.  St.  Amand,  a  depositor, 
individually  filed  a  petition  in  the  Civil  District  Court,  alleging  that 
his  check  upon  his  deposit  account  in  the  bank  had  been  protested 
for  non-payment,  and  praying  that  its  charter  be  forfeited;  that  its 
affairs  be  liquidated  by  three  commissioners  appointed  by  the  court ; 
that  an  inventory  and  appraisement  of  the  property  be  made,  and 
that  an  attorney  to  represent  the  absent  creditors  and  stockholders 
be  appointed. 

''  At  the  same  lime  the  bank,  through  its  attorneys,  Messrs.  Car- 
roll &  Carroll  and  Clegg  &  Quintero,  filed  an  answer,  in  which  it 
admitted  it  had  suspended  payment,  and  submitted  the  case  on  the 
evidence  presented  by  the  plaintiff.  The  court  at  once  rendered 
Judgment  forfeiting  the  chnrter  and  appointing  two  commissioners. 

''  The  commissioners  gave  bond  in  the  sum  of  ten  thousand  dol- 
lars each,  received  their  letters  as  liquidating  commissioners,  and  on 
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the  14th  day  of  September,  1896,  commenced  to  discharge  their 
datiea. 

*'  On  September  14  the  commissioners  appeared  in  court  through 
their  attorneys,  the  firm  of  Clegg  &  Quintero,  and  Mr.,  Charles  J. 
Th^ard,  and  petitioned  the  court  for  the  appointment  of  a  notary 
and  appraisers,  and  the  appointments  were  made. 

*'  On  the  2l8t  day  of  December  they  petitioned  the  court  for  au- 
thority to  employ  an  expert  accountant.  The  court  authorized  them 
to  do  so,  limiting  the  expenses  to  $100  per  month.  The  commission- 
ers, on  their  petition,  were  further  authorized  to  employ  three 
clerks  and  a  boy,  at  fixed  salaries,  to  assist  them  with  the  books  and  in 
the  clerical  work  of  the  liquidation.  The  commissioner  employed 
Henry  Daspit,  an  expert  accountant,  Mr.  Bourgeois,  Mr.  Moss,  Mr. 
Reynes,  Jr.,  clerks,  a  boy  to  run  errands  and  a  porter. 

''  When  the  commissioners  took  charge  of  the  bank  they  found  ita 
books  and  papers  in  great  confusion.  It  was  impossible  to  ascertain 
from  the  books  its  debtors  and  creditors.  Some  of  the  books  had  not 
been  balanced  for  four  or  five  years.  Mr.  Daspit,  assisted  by  two 
clerks,  balanced  the  books  of  the  bank,  checked  up  and  balanced 
each  account  and  the  bank  books  of  the  depositors,  and  made,  under 
the  directions  and  with  the  assistance  of  Mr.  Reynes,  a  book  called 
the  portfolio  or  discount  credit  book  showing  the  notes  and  other 
obligations  held  by  the  bank. 

^^This  work  was  completed  within  six  weeks  from  the  date  of  Mr. 
Daspit's  appointment,  and  the  commissioners  ascertained  the  exact 
condition  of  the  bank,  and  experienced  thereafter  no  difficulty  when 
referring  to  the  books  for  information.  Besides  doing  all  the  cleri- 
cal work  from  the  time  of  their  appointment,  the  expert  and  the 
clerks  prepared  a  complete  list  of  the  depositors,  with  the  amount 
due,  divided  among  them  the  declared  dividend  of  fifteen  per  cent, 
and  drew  the  checks,  which  the  commissioners  signed,  for  the 
amount  due  to  each  depositor.  This  work  was  completed  on  the 
30th  day  of  December,  1896.  Before  or  about  that  time  all  the 
employees  except  Daspit,  a  boy  to  run  errands  and  a  porter,  were 
discharged.  To  these  employees,  for  all  the  services  they  rendered, 
from  the  date  of  their  employment  to  the  filing  of  the  account 
herein,  the  commissioners  have  paid  seven  hundred  and  fifteen  dol- 
lars. 

"  When  the  commissioners  took  charge  of  the  bank  they  received 
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from  its  officers  fonrteen  thonsand  six  handred  and  fifty- six  dollars. 
The  assets  consisted  principally  of  overdrafts  by  depositors,  demand 
loans,  notes  and  bills  discounted,  and  cash  on  deposit  in  banks  in 
other  States: 

'<  One  of  the  commissioners,  Mr.  Reynes,  devoted  his  time 
exclusively  to  the  collection  of  these  assets  and  to  the  general  liqui- 
dation. He  was  at  the  bank  all  the  time  during  business  hours,  and 
often  at  night.  The  course  adopted  to  make  collections  was  for  him 
or  Mr.  Daspit  to  write  letters  to  the  debtors  of  the  bank  demanding 
payment.  When  the  debtors  called  Mr.  Reynes  would  receive  payment 
in  full,  or  on  accoant,  and  grant  time.  If  the  debtors  did  not  call, 
sometimes  he  would  go  to  them  personally,  and  when  they  did  not, 
after  these  demands,  pay,  he  referred  the  claim  to  his  attorneys. 

''The  other  commissioner,  Mr.  Bosh,  consulted  and  advised  with 
Mr.  Reynes  as  to  the  liquidation  of  the  bank  daily.  '-  Also  with  the 
attorneys  in  reference  to  a  claim  against  the  president  of  the  bank, 
and  against  the  Esperanza  and  Choupique  plantations.  I>^thing  has 
yet  been  realized  directly  from  the  claim,  or  the  plantations,  and 
neither  figures  upon  this  account.  The  money  collected  by  the 
commissioners  was  at  first  deposited  in  the  Louisiana  National 
Bank. 

''  It  appears  that  a  few  days  before  the  Bank  of  Commerce  failed 
it  borrowed  from  the  New  Orleans  Clearing  House  sixty  thousand 
dollars,  and  for  its  payment  the  bank  pledged  notes  as  collateral 
security  received  and  held  by  it,  given  by  customers  who  had  bor- 
rowed money  or  were  otherwise  indebted.  The  pledges  thas  given 
exceeded  the  amount  borrowed. 

*'  After  the  failure,  the  Clearing  House  constituted  the  Louisiana 
National  Bank  its  agent  for  the  collection  of  this  debt,  and  for  that 
purpose  placed  the  collaterals  in  its  possession.  The  Louisiana 
National  Bank  collected  on  account  of  this  debt  twenty-six  thou- 
sand dollars,  and  the  commissioners,  having  collected  a  sufficient 
amount,  paid  to  the  bank  the  balance  due,  thirty -four  thousand 
dollars,  extinguished  the  debt  and  received  into  their  possession  the 
balance  of  the  collaterals. 

*'  As  the  commissioners  never  held  the  notes  and  other  obligations 
given  by  the  Bank  of  Commerce  to  the  Clearing  House  as  security 
for  its  loan,  and  as  they  were  held  by  the  Louisiana  National  Bank, 
and  when  they  fell  due  were  paid  by  the  debtor  at  and  to  the  Louis- 
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iana  National  Bank,  the  amount  thus  received,  twenty- six  thousand 
dollars,  is  not  money  collected  by  the  commissioners,  although  it  was 
so  paid  with  their  knowledge  and  consent.  Nor  did  the  Louisiana 
National  Bank,  from  the  fact  that  the  commissioners  had  a  deposit 
account  with  them  and  the  payments  on  the  loan  made  were  with 
their  knowledge  and  consent,  become  their  agents,  and  as  their 
agents  collected  said  amount. 

''The  commissioners  also  paid  debts  due  to  the  New  Orleans 
branch  of  the  Oomptoir  National  d'Escompte  de  Paris  for  eleven 
thousand  nine  hundred  and  ninety  dollars  and  seventy  cents,  and 
Bobet  Bros,  for  fifteen  thousand  dollars,  both  secured  by  collaterals 
in  excess  of  said  amounts,  and  obtained  possession  of  the  collaterals 
so  pledged. 

''Excluding  the  amount  of  money  found  in  the  bank  when  they 
took  charge,  fourteen  thousand  six  hundred  and  fifty-six  dollars,  and 
the  twenty -six  thousand  dollars  collected  by  the  Louisiana  National 
Bank,  th^  commissioners  have  collected  the  sum  of  one  hundred  and 
forty- nine  thousand  and  ninety  dollars  and  thirty- one  cents.  The  com- 
missioners have  correctly  placed  upon  the  credit  side  of  their  account 
the  money  collected  by  the  Louisiana  National  Bank  and  the  money 
received  by  them  from  the  officers  of  the  Bank  of  Commerce , 
which,  together  with  their  collections,  amount  to  one  hundred  and 
eighty-nine  thousand  seven  hundred  and  forty-six  dollars  and 
thirty- one  cents.  They  have  also  placed  on  the  debit  side  of  the 
account  the  debt  due  the  Clearing  House  Association,  sixty  thou* 
sand  dollars,  which,  together  with  the  other  debts  and  charges  on  the 
debit  side,  including  the  expenses  of  their  administration,  amount  to 
one  hundred  and  fourteen  thousand  seven  hundred  and  twenty -nine 
dollars  and  ninety -one  cents.  The  difference  between  these  amounts 
is  the  balance  on  the  account  for  the  distribution  among  the  depoa- 
itors,  and  is  seventy- five  thousand  and  eighteen  dollars  and  forty 
cents. 

*'  The  attorneys  advised  the  commissioners  from  the  time  of  their 
appointment  as  to  the  manner  of  liquidating  the  bank  on  all  legal 
questions  arising  in  the  liquidation,  attended  to  all  legal  business 
referred  to  them,  and  to  all  the  litigation  in  court.  They  were  daily 
at  the  bank,  often  at  night,  consulting  with  the  liquidators  and 
directing  the  liquidation.  They  obtained  all  necessary  information 
of  its  condition,  and  did  all  that  was  necessary  out  of  court  to  secure 
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the  claims  of  the  bank.  To  that  end  they  obtained  from  two  debtors, 
Mr.  W.  P.  NiohoUs  and  Mr.  Frank  L.  Gordon,  confessions  of  jadg- 
ments  and  promptly  recorded  the  jndgments  thns  obtained  in  the 
parishes  where  their  real  estate  was  situated.  They  made  demands, 
in  writing  or  in  person,  upon  debtors  of  the  bank,  on  claims  referred 
to  them  by  the  commissioners.  They  endeavored  by  jndicions  advice 
to  assist  the  commissioners  in  collecting  the  assets  as  fast  as  possible, 
without  resorting  to  the  courts. 

<<  They  appeared  in  court  and  successfully  defended  the  following 
rules  against  the  commissioners,  filed  in  this  court: 

''Teutonia  Savings  Bank,  to  recover  two  checks,  one  for  one 
hundred  and  forty -six  dollars  and  thirty  cents  and  one  for  two  dol- 
lars and  seventy  cents,  deposited  before  the  failure  of  the  bank  and 
not  collected,  and  the  sum  of  four  hundred  and  fourteen  dollars  and 
fifty -two  cents  deposited  on  the  last  day  before  the  failure  and 
alleged  to  have  been  kept  separate  from  the  other  funds  of  the 
bank. 

'<  Gideon  Townsend  &  Co.,  to  recover  foar  hundred  dollars  in  cash, 
and  four  checks,  one  for  four  hundred  and  ninety  dollars,  one  for 
three  hundred  dollars,  one  for  two  hundred  and  twentydoUars,  and 
one  for  fifty- one  dollars  and  twenty -eight  cents,  deposited  before 
the  failure  and  alleged  to  have  been  kept  separate  from  the  other 
funds  of  and  not  belonging  to  the  bank. 

'^  The  Fink  Asylum,  to  recover,  on  the  same  grounds,  a  check  for 
one  thousand  dollars,  deposited  before  the  failure  of  the  bank. 

«*The  rule  of  W.  C.  Williams  &  Brother,  to  pay  with  their  deposit 
a  note  held  by  the  bank  for  seventy -five  dollars,  signed  by  W.  C. 
Williams,  and  secured  by  a  pledge  of  one  share  of  homestead  stock. 

''  To  these  rules,  aggregating  the  sum  of  three  thousand  one  hun- 
dred dollars  and  ten  cents,  answers  were  filed,  and  they  were  tried 
and  argued  togethei  by  the  attorneys  for  the  commissioners  and  the 
attorneys  for  the  absent  creditors. 

<*  The  attorneys  have  also  filed  the  following  suits  allotted  to  other 
divisions  of  the  court : 

"  Liquidators  of  the  Bank  of  Commerce  vs.  Marks  Goodman.  A 
suit  to  recover  two  hundred  and  thirty -nine  dollars  and  twenty - 
nine  cents,  the  amount  of  defendant's  overdraft  of  his  deposit 
account. 

''Liquidators   vs.   W.    P.   Nicholls.      A  suit  for  one  hundred  and 
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twelve  thoQsaDd  four  hundred  dollars,  and  for  said  amount  the 
defendant,  upon  the  day  the  suit  was  filed,  confessed  judgment,  and 
a  judgment  was  rendered  accordingly. 

^'  Liquidators  vs.  Frank  McGloin  et  al.  A  suit  upon  a  promissory 
note,  signed  by  defendant  and  endorsed  by  Qeorge  W.  Young,  for 
four  hundred  and  fifty  dollars.  An  answer  was  filed  to  this  suit,  in 
which  the  defendant.  Judge  Frank  McGloin,  pleaded  in  compensa- 
tion BO  much  of  a  deposit  of  seven  hundred  and  forty- five  dollars 
and  fifty -five  cents,  in  his  name  as  agent,  but  alleged  to  be  his 
money,  as  would  pay  said  note.  The  case  was  tried  and  argued  by 
the  attorney  for  the  liquidators,  and  a  judgment  rendered  in  favor 
of  the  plaintiffs,  as  prayed  for,  against  both  defendants.  From 
this  judgment  the  defendants  have  appealed. 

''  Liquidators  vs.  £.  L.  Simonds  and  the  Gordon  Cooperage  Com- 
pany, Limited.  A  suit  on  a  promissory  note  for  one  thousand  two 
hundred  dollars.  No  answer  was  filed,  and  a  judgment  was  ren- 
dered, as  prayed  for,  by  default.  The  defendants  havesince  paid  the 
amount  due. 

'*  Liquidators  vs.  New  Orleans  Cotton  Seed  Oil  and  Manufacturing 
Company.  A  suit  on  ar promissory  note  for  seven  thousand  four  hun- 
dred dollars. 

^'Liquidators  vs.  Lawler  &  Chaery.  A  suit  on  a  promissory  note 
for  two  thousand  three  hundred  and  thirty- seven  dollars  and  fifty 
cents. 

<<  Liquidators  vs.  Frank  L.  Gordon.  A  suit  on  promissory  notes 
for  thirty- seven  thousand  five  hundred  dollars,  secured  by  a  pledge 
of  collaterals.  The  defendant  confessed  judgment  as  prayed  for, 
and  judgment  was  rendered  accordingly. 

'<  Liquidators  vs.  New  Orleans  Stave  and  Heading  Company.  A 
suit  on  a  promissory  note  for  five  thousand  one  hundred  and  seven 
dollars. 

^'Liquidators  vs.  William  G.  Brothers.  A  suit  for  a  balance  of 
one  thousand  dollars  due  on  a  promissory  note  secured  by  a  pledee 
of  collaterals. 

''  Liquidators  vs.  P.  M.  Mayer.  A  suit  on  a  bill  of  exchange  for 
one  hundred  and  twenty- five  dollars. 

''  Liquidators  vs.  Robert  J.  B.  Osborn.  A  suit  on  a  promissory 
note  for  three  hundred  and  eighty -five  dollars.  No  answer  was  filed, 
and  a  judgment  was  rendered  as  prayed  for  by  default. 
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*'  Liqnidatoni  vs.  Hy.  Marx  et  aL  A  suit  on  a  promissory  note  for 
one  hundred  and  sixty- four  dollars  and  twenty  cents. 

''  Liquidators  vs.  Albert  Donnaud  and  James  A.  Brennan.  A  snit 
on  a  promissory  note  for  two  hnndred  and  fifty  dollars. 

*'  Liquidators  vs.  8.  H.  Barns  et  al.  A  snit  on  a  promissory  note 
for  one  thousand  five  hundred  dollars, 

'<  The  attorneys  filed  an  intervention  in  the  case  of  Taylor  vs. 
Almada,  claiming  the  dissolution  of  an  attachment  and  that  the 
money  attached  to  the  extent  of  four  hundred  and  twenty -five 
dollars  be  applied  to  the  payment  of  a  promissory  note  for  that 
amount  held  by  the  bank. 

<<  They  appeared  in  a  rule,  taken  by  the  attorney  for  the  absent 
creditors,  to  deposit  the  funds  collected,  in  the  judicial  depository, 
obtained  a  few  orders  necessary  for  the  administration,  filed  the  ac- 
count of  the  liquidators,  and  obtained  a  judgment  approving  the 
same  in  so  far  as  not  opposed. 

'*  For  all  the  services  rendered,  three  members  of  the  bar  testified 
that  the  fee  charge  was  reasonable. 

''The  evidence  is  conclusive,  and  it  is  conceded  that  the  commis- 
sioners and  their  attorneys  have  conducted  the  liquidation  of  the 
bank*to  the  best  interests  of  the  creditors. 

''The  attorney  for  the  absent  creditors  represented  about  one 
hundred  and  twenty -three  absent  creditors,  aggregating  about  thirty 
thousand  dollars,  not  eight,  aggregating  two  thousand  three  hundred 
and  seventeen  dollars  and  fifty -nine  cents,  as  stated  in  the  exhibit 
annexed  to  the  account.  He  also  represented  the  unknown  owners  of 
certified  checks  and  certificates  of  deposit  for  a  large  amount  out- 
standing at  the  time  the  bank  failed.  He  attended  the  taking  of  the 
inventory,  signed  it,  called  at  the  bank  every  day  in  the  interest  of 
creditors  to  see  how  the  liquidation  was  conducted.  He  also  filed 
several  rules  and  appeared  with  the  attorneys  for  the  commissioners 
in  the  contested  rules  before  the  court.  His  services  were  necessary 
for  the  proper  liquidation  of  the  bank,  and  consequently  of  service 
to  its  creditors. 

''  There  is  no  statute  in  this  State  fixing  the  fees  of  liquidating 
commissioners  of  insolvent  banks  when  they  are  appointed  by  the 
court  on  the  petition  of  a  creditor. 

"  The  section  of  the  Revised  Statutes,  284,  which  confers  the  right 
upon  the  creditor  to  sue  a  bank  for  a  forfeiture  of  its  charter  for 
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non-compliance  with  any  of  its  provisions,  and  npon  proof  of  the 
fact,  authorizes  the  jadge  to  decree  the  forfeiture  and  to  appoint 
commissioners  to  effect  the  liquidation,  the  section  under  which  the 
proceedings  of  this  suit  were  instituted,  does  not  mention  the  fees  to 
be  allowed  to  the  commissioner. 

''The  section  of  the  Revised  Statutes,  294,  relied  upon  by  some  of 
the  opponents  as  fixing  the  compensation,  confers  the  right  upon  the 
Attorney  General  of  the  State,  whenever  a  note  has  been  protested, 
in  his  discretion  to  apply  to  the  court  by  petition  for  a  writ  of  seques- 
tration against  all  the  property  of  the  bank  and  for  judgment  of  for- 
feiture, and  makes  it  the  duty  of  the  judge,  upon  proof  of  the  fact, 
to  forfeit  the  charter  and  to  appoint  three  liquidators,  who,  says  the 
statute,  '  shall  receive  such  compensation  as  the  court  may  deter- 
mine, which  shall  not  exceed  a  salary  at  the  rate  of  two  thousand  five 
hundred  dollars  per  annum.' 

''The  protested  note  referred  to  in  this  section  refers  to  bank 
notes  circulating  as  paper  money.  The  section  is  taken  from  an  act 
passed  in  1858,  at  a  time  when  the  State  authorized  the  banks,  upon 
depositing  with  the  Auditor  of  the  State  certain  specified  securities, 
to  issue  bank  notes,  countersigned  by  him,  as  money. 

"  The  State  banks,  under  the  existing  laws,  do  not  now  issue  4;heir 
notes  as  money,  nor  does  the  Auditor  countersign  them.  The  Attor- 
ney General  has  no  occasion,  on  the  protest  of  a  note,  to  apply  for 
the  forfeiture  of  a  bank's  charter  and  the  appointment  of  liquidators. 
The  section  is  evidently  obsolete;  if,  however,  in  force  and  applica- 
ble to  this  case,  it  does  not  fix  the  fees  of  the  liquidators.  It  places 
that  responsibility  upon  the  court,  and  at  the  same  time  prohibits  the 
court  from  allowing  a  sum  as  compensation  for  services  exceeding  a 
salary  at  the  rate  of  two  thousand  five  hundred  dollars  per  annum. 

"There  being  no  law  upon  the  subject,  the  duty  is  placed  upon  the 
court,  in  the  exercise  of  a  legal  discretion,  to  award  to  the  commis- 
sioners a  reasonable  compensation  for  their  services.  In  this  Stiate 
there  is  no  rule  to  guide  the  court  in  determining  what  is  a  reason- 
able compensation.  In  the  United  States  Court,  where  the  national 
banks  are  liquidated,  the  compensation  is  fixed  by  the  Comptroller  of 
the  Treasury,  generally  at  a  salary  of  three  hundred  dollars  per 
month,  subject  to  modification.  In  New  York  the  compensation, 
provided  in  no  case  it  exceeds  ten  thousand  dollars,  is  fixed  by 
statute  at  five  per  cent,  on  receipts  and  disbursements.    The  rule  in 
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Other  States  varies.  Where  the  compensation  is  not  fixed  by  statute 
in  most  of  the  States,  In  cases  of  corporations,  the  coarts  are  not 
inclined  to  allow  a  percentage  on  the  receipts  and  disbursements,  but 
prefer,  at  the  end  of  the  liquidation  on  a  final  account,  to  award  a 
specific  amount. 

**  In  some  States,  in  ordinary  cases,  if  the  local  laws  provide  a 
compensation  for  administrators  or  executors,  the  courts  will  be 
inclined  to  grant  an  allowance  on  the  basis  provided  by  such  laws. 

"  In  one  State  the  rule  is  what  the  receiver  or  some  other  person 
possessing  equal  qualifications  could  have  been  employed  by  private 
contract  to  perform  the  services  rendered. 

*'  In  Massachusetts  the  courts  do  not  determine  the  compensation 
of  receivers  upon  the  basis  of  a  fixed  commission  upon  the  amount 
of  money  passing  through  their  hands,  but  allow  them  such  an 
amount  as  would  be  reasonable  for  the  services  required  of  and  ren- 
dered by  a  person  of  ordinary  ability,  and  competent  for  such  duties 
and  services. 

*'  In  Pennsylvania  the  considerations  that  are  controlling  with  the 
court  and  determine  the  compensation  are  '  the  time  and  labor 
needed,  not  necessarily  the  time  and  labor  expended,  in  the  proper 
performance  of  the  duties  imposed:  the  fair  value  of  such  time  and 
labor  measured  by  the  common  business  standards;  the  degree  of 
activity,  integrity  and  dispatch  with  which  the  work  of  the  receiver- 
ship is  conducted.'     Gluck  and  Becker  on  Receivers,  pp.  635-639. 

*'  In  awarding  a  reasonable  compensation  the  court  will  be  guided 
by  the  rules  adopted  by  the  courts  in  Massachusetts  and  Pennsyl- 
vania, as  they  are,  in  the  opinion  of  the  court,  in  accord  with  equity 
and  reason. 

"  The  court  can  not  follow  the  rule  basing  the  compensation  upon 
the  percentage  allowed  to  syndics  in  individual  insolvencies,  because 
the  creditors  of  an  insolvent  have  the  right,  under  the  insolvent 
laws,  to  select  their  own  syndics,  and,  if  they  desire,  fix  their  com- 
pensation. 

**  In  this  case,  the  liquidation  of  an  insolvent  bank  corporation, 
the  creditor  under  the  law  had  no  voice  in  the  selection  of  commis- 
sioners, and  no  opportunity  to  fix  their  compensation  by  agreement. 

«<  The  commissioners  were  engaged  three  months  and  one  day  in 
a  partial  liquidation  of  the  bank. 

''The  clerical  work  was  almost  entirely  performed  by  an  expert 
68 
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and  clerks.  The  commissioners  thus  far  have  been  directed  in  the 
way  to  effect  the  liqaidation  by  able  attorneys,  and  have  acted  under 
their  advice.  The  duties  performed  by  Mr.  Bash  have  been  heretofore 
stated,  and,  with  the  exception  of  giving  bond,  appearing  in  court 
throngh  his  attorneys  and  being  responsible,  with  his  co* commis- 
sioner, for  the  cash  and  other  assets  received,  were  principally 
advisory,  and  are  similar  to  those  performed  by  a  director  ia  any  of 
the  banking  institntions  in  this  city.  The  duties  actually  performed 
by  Mr.  Reynes  have  also  been  heretofore  stated,  and  with  the  same 
exceptions  are  similar  to  those  performed  by  either  the  president, 
cashier,  receiving  teller  or  discount  clerk  of  the  bank  before  its 
failure. 

*^  The  president  received  for  his  services  two  thousand  eight 
hundred  dollars,  and  the  cashier  two  thousand  one  hundred  dollars  a 
year,  or  reflpectively  two  hundred  and  thirty -three  dollars  and 
thirty -three  and  one -third  cents  and  one  hundred  and  seventy -five 
dollars  a  month,  as  stated  in  argument  and  not  denied. 

**  The  value  of  the  services  of  the  officers  of  the  bank,  and  of 
other  banks  of  the  same  size,  for  a  year  service,  together  with  addi- 
tional compensation  for  the  further  service  stated,  and  for  the  degree 
of  activity,  integrity  and  dispatch  with  which  their  work  so  far  has 
been  conducted,  is  a  common  business  standard  by  which  the 
services  of  the  commissioners  in  this  case  for  a  part  of  the  year 
should  be  measured. 

*'  Considering  these  elements,  the  law  and  the  evidence,  the  court 
is  of  the  opinion  that  the  sum  of  two  thousand  dollars  is  a  reason- 
able compensation  for  the  services  of  the  commissioners  herein  for 
the  limited  time  stated. 

*'  The  oppositions  are  maintained  in  so  far  as  to  reduce  the  com- 
pensation of  the  commissioners  from  nine  thousand  four  hundred 
and  eighty  seven  dollars  and  thirry-one  cents  to  two  thousand 
dollars. 

^'  It  is  conceded,  and  it  is  the  law,  that  the  responsibility  rests 
upon  the  court  to  fix  the  fees  of  the  attorneys  in  this  case.  The 
responsibility  can  not  be  shared  with  the  members  of  the  bar. 

<<  Judge  Martin,  in  Dorsey  vs.  His  Creditors,  6  N.  S.,  p.  401,  and 
Judge  Enstis,  in  the  Succession  of  McCarthy,  8  A.  R.,  p.  618,  have 
decided,  *  as  the  services  to  be  thus  compensated  are  rendered  under 
the   eye  of  the  court,   the  taxation  ought  to  be  made  on  its  own 
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responsibility,  which  ought  not  to  be  shifted  from  the  bench  on  the 
bar,  as  appears  to  have  been  done  in  this  case,  in  which  the  decision 
is  made  on  the  opinion  of  the  attorneys,  that  the  charge  is  moderate, 
and  bat  reasonable.'  ^ 

"  And  says  Jadgo  Enstis,  in  the  same  case :  ^  The  responsibility 
of  determining  the  amount  of  fees  for  professional  services  is  a  mat- 
ter of  great  delicacy,  and  under  the  rales  on  which  our  predecessors 
and  the  profession  have  acted  for  years,  a  coart  in  fixing  them  most 
be  gaided  by  a  conscientioas  estimate  of  their  value.' 

"  The  courts  presided  over  by  Judge  Martin  and  Judge  Easels 
adopted  the  following  rules :  '  The  measure  of  the  reward  of  pro- 
fessional services  is  the  exercise  of  legal  knowledge,  the  responsi- 
bility incurred  and  the  labor  bestowed.'  The  courts  which  have 
followed  have  added  to  the  rule  '  the  professional  standing  of  the 
attorney.' 

''The  services  rendered  by  the  attorney  have  been  heretofore 
stated. 

*'The  services  rendered  in  court  in  obtaining  orders  from  the 
court  were  matters  of  routine,  requiring  only  ordinary  professional 
skill  and  no  great  labor.     8  A.  R.,  p.  618. 

'*  The  trial  of  the  rules  against  the  liquidators,  the  flliog  of  suits  on 
overdrafts  and  promissory  notes,  the  obtaining  of  judgments  by  con- 
fession and  by  default,  and  in  the  litigated  cases  mentioned,  required 
the  exertion  of  ordinary  legal  knowledge,  imposed  upon  counsel  an 
ordinary  amount  of  labor  and  responsibility. 

*'The  serious  and  responsible  services  performed  by  counsel  were 
rendered  in  advising  and  conducting  the  liquidation,  services  ren- 
dered out  of  court.  These  services  required  the  exertion  of  a  high 
degree  of  professional  skill,  considerable  time  and  labor  and  imposed 
upon  counsel  serious  responsibility.  They  have  performed  their  duty 
in  a  most  satisfactory  manner,  and  in  this  respect  they  are  entitled 
to  and  have  received  the  highest  praise  from  their  opponents  at  the 
bar. 

'*In  litigated  cases  contested  in  the  District  and  Supreme  Courts, 
where  the  amount  involved  depended,  in  a  great  measure,  upon  the 
legal  exertions  of  counsel,  large  fees  have  very  properly  been 
allowed,  but  this  is  not  a  case  of  that  character. 

"  The  judges  of  the  Supreme  Oourt,  who  perform  greater  labor 
and  assume  heavier  responsibilities  than  the  counsel  for  the  liquida- 
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tors  in  this  case,  receive  for  their  professional  skill  and  labor  five 
thonisand  dollars.  The  Bifitrict  Jn^Sges  in  this  city,  and  those  of  the 
Oonrt  of  Appeals,  fonr  thoasand  dollars  a  year.  The  Attorney 
General  of  the  State  three  thoasand  dollars  a  year.  The  City  At- 
torney of  New  Orleans  three  thoasand  five  hundred  dollars  a  year. 
The  attorneys  of  the  large  banks  of  this  city,  to  the  knowledge  of 
the  coart,  for  advice,  rarely  received  over  one  thoasand  dollars  a 
year. 

^<  Oonsidering  fally  every  act  performed  by  coansel  in  this  case,  In 
and  oat  of  the  courts,  and  the  law  acd  evidence,  the  court  considers 
five  thousand  dollars  a  reasonable  fee  for  their  services  to  date. 

*<  The  oppositions  are  maintained  in  so  far  as  to  reduce  the  fees  of 
the  attorneys  from  twelve  thousand  five  handred  dollars  to  five 
thousand  dollars. 

''The  section  1817  of  the  Revised  Statutes,  as  counsel  for  the 
opponents  contend,  reads :  '  The  fees  of  the  counsellor  who  shall  be 
appointed  to  represent  the  absent  creditors  shall  in  no  case  be  paid 
by  the  mass  of  the  creditors,  but  shall  be  levied  on  the  amount 
which  shall  be  recorded  for  the  account  of  the  absent  creditors,  at 
the  rate  of  five  per  cent. ;  provided,  that  in  no  case  shall  the  fee  ex- 
ceed the  sum  of  two  hundred  and  fifty  dollars.' 

''  In  the  Succession  of  Auld,  45  A.  R.,  p.  248,  the  Supreme  Oourt 
decided  that  where  services  of  the  attorney  for  absent  heirs  inured 
to  the  benefit  of  the  estate,  he  was  entitled  to  a  larger  fee  than  the 
two  hundred  and  fifty  dollars  fixed  by  statute,  and  allowed  him 
seven  hundred  dollars.  Ihe  court  considers  cnder  that  decision, 
which  it  is  bound  to  follow,  the  attorney  for  absent  creditors  in  this 
case  is  entitled  to  seven  hundred  dollars. 

*'  The  oppositions  are  maintained  in  so  far  as  to  reduce  the  fee  of 
the  attorney  for  absent  creditors  from  one  thousand  dollars  to  seven 
hundred  dollars. 

''  The  fee  of  the  notary  for  taking  the  inventory  is  fixed  by  statute. 
The  Act  101  of  1870,  Sec.  10,  provides  'That  notaries  shall  be 
entitled  to  demand  and  receive  at  the  time  the  service  may  be  per- 
formed the  following  fees  and  no  more  *  *  *  for  making 
inventories  of  successions  or  other  property  out  of  office,  fifty  cents 
per  hour,  provided  not  more  than  twelve  hours  per  day  shall  be 
charged,  together  with  twenty  cents  per  hundred  words  for  the  pro- 
ces  verbal  of  the  inventory  •  *  •  and  twenty -five  cents  for  the 
certificate  and  seal  thereon.' 
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'^  The  inventory  is  in  the  record.  It  was  commenced  on  the  16th 
day  of  September,  1896,  and  was  finished  on  the  2d  day  of  October, 
1896.  The  notary  was  occapied  sixteen  days.  Twelve  hours  a  day 
at  fifty  cents  an  hour  is  six  dollars  a  day,  and  sixteen  days  at  six 
dollars  a  daj  makes  ninety-six  dollars.  There  are  fifty-eight  pages 
In  the  inventory,  containing  twelve  thotisand  six  hundred  and  three 
words.  Adding  nioety-seven  words  to  cover  any  possible  error  in 
the  count,  the  number  of  words  are  twelve  thousand  seven  hundred, 
which,  at  twenty  cents  per  hundred,  amounts  to  twenty -five  dollars 
and  forty  cents.  The  charge  for  the  certificate  and  seal  is  twenty- 
five  cents.  There  is  no  evidence  in  the  record  of  any  other  service' 
upon  which  the  court  can  fix  a  charge.  The  right  is  reserved  to  the 
notary  to  establish  hereafter  and  charge  for  whatever  serv^pes  he 
has  rendered  other  than  taking  the  inventory  herein. 

*'  The  oppositions  are  maintained  in  so  Tar  as  to  reduce  the  fees  of 
the  notary  from  seven  hundred  and  fifty  dollars  to  one  hundred  and 
twenty- one  dollars  and  sixty -five  cents. 

^*The  appraisers  left  their  compensation  to  be  fixed  by  the  com- 
missioners and  their  attorneys.  The  syndics  have  placed  them  upon 
the  account  for  two  hundred  and  filty  dollars  each,  five  hundred 
dollars.  Their  fee  under  the  law  is  fixed  by  the  court,  not  by 
statute,  as  in  the  case  of  successions.    89  A.  R.,  p.  397. 

"Oonsidering  the  evidence  the  court  Is  of  the  opinion  that  the 
appraisers  are  entitled  to  fifty  dollars  each,  one  hundred  dollars. 

*'  The  oppositions  are  maintained  in  so  far  as  to  reduce  the  fees  of 
the  appraisers  from  five  hundred  dollars  to  one  hundred  dollars." 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed. 

The  Ohief  Justice  recuses  himself  in  this  case. 

On  Application  fob  a  Rehbabino. 

The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  J.  T.  Bordes,  the  holder  of  a  check  for  a  small 
amount,  claims  to  be  paid  in  full  and  by  preference  out  of  the  divi- 
dend declared  by  the  liquidators  in  favor  of  the  drawer. 

The  check  was  dated  Ist  day  of  September,  1896,  was  made  to  the 
order  of  Antoine  as  payee,  and  by  him  it  was  endorsed  over,  to 
Hordes. 
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The  bank  failed  on  the  lltb  day  of  September,  and  no  demand  of 
payment  had  been  made  prior  to  its  fail  are. 

J.  M.  Beanxis,  the  holder  of  another  check,  also  for  a  small 
amount,  claims  to  be  paid  one  of  the  dividends  placed  on  the  tableau 
of  distribntion  to  the  credit  of  the  drawer  of  his  check.  The  check 
was  dated  the  2d  day  of  September,  1896,  and  was  endorsed  over  by 
the  original  payee  to  Lee  k  Go.  of  St.  Louis,  to  whom  it  was  for- 
warded; the  latter  endorsed  it  for  collection  to  the  Merchants 
Laclede  National  Bank.  That  bank  sent  it  to  the  Whitney  National 
Bank  for  collection.  The  drawer  failed  on  the  day  the  Whitney 
National  Bank  received  the  check. 

These  checks  not  having  been  presented  previous  to  failure,  the 
issue  is  whether  an  action  can  be  maintained  by  the  respective 
holdess  against  the  bank? 

The  weight  of  authority,  in  our  judgment,  sustains  the  view  that  a 
check  is  not  sufficient  foundation  for  an  actioa  by  the  holder  against 
the  bank. 

There  may  have  been  an  equitable  assignment  between  the  drawer 
and  payee.  Upon  this  point  the  authorities  are  divided,  but  as 
between  the  bank  and  the  payee  it  is  difficult  to  conceive  how  there 
could  have  been  an  assignment  as  to  the  former  without  the  least 
notice. 

In  applying  the  rula  which  should  govern  it  should  be  borne  in 
mind  that  in  this  case  the  check  had  not  been  accepted  by  the  bank; 
the  amount  could  not  be  and  was  not  charged  to  the  drawer;  no  set- 
tlement of  any  kind  had  been  made  covering  the  check;  it  did  not 
contain  words  of  transfer  or  assignment,  either  oral  or  written. 

Upon  this  state  of  facts  we  do  not  think  there  was  an  assignment 
as  to  the  bank,  so  that  the  holder  could  sue  the  liquidators  of  the 
insolvency  for  refusal  to  pay  upon  the  presentation  of  the  check. 

We  quote,  upon  that  subject,  from  a  case  recently  decided  by  the 
Supreme  Court  of  the  United  States:  **As  between  a  check  holder 
and  the  bank  upon  which  such  a  check  is  drawn,  it  is  settled  that 
unless  the  check  be  accepted  by  the  bank  an  action  can  not  be  main* 
tained  by  the  holder  against  the  bank."  Citing  as  authority  Bank 
of  the  Republic  vs.  Millard,  10  Wall.  162;  First  National  Bank  ys. 
Whitman,  94  U.  S.  843;  Fourth  Street  Bank  vs.  Yardley,  166  U.  8. 
660. 

If  a  check  operates  an  assignment  as  between  the  banlc  and  the 
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holder,  then  there  woald  be  an  assignment  withoat  the  acceptance 
by  the  bank  of  the  draft,  and  even  without  notice. 

The  bank,  until  acceptance  or  notice,  was  unquestionably  a  third 
person. 

In  Bernard,  Administrator,  vs.  Bank,  48  An.  57,  this  court  passed 
upon  a  similar  question,  and  decided  that  the  relation  betwen  the 
drawee  and  drawer  is  not  changed  prior  to  acceptance  or  notice. 

We  adhere  to  the  principles,  in  so  far  as  they  apply,  announced  in 
that  case,  supported  as  they  are  upon  the  point  here  involved  by  a 
number  of  cited  decisions. 

The  District  Court  therefore  properly  dismissed  the  opposition  of 
J.  M.  Beanxis,  and  the  judgment  was  erroneous  in  maintaining  the 
claim  of  T.  J.  Bordes  on  his  check. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  decree  be 
amended  by  striking  therefrom  and  excluding  the  claim  of  T.  J. 
Bordes  for  thirteen  dollars  and  seventy  cents  allowed  by  the  District 
Court,  and  dismissing  his  claim.  In  all  other  respects  our  judgment 
remains  unchanged. 

No.  12,473. 
Ebazie  Dbbouen  vs.  F.  Jules  Hebert  et  alb. 

The  maJcer  and  payee  of  a  note,  seoared  by  mortgage,  consenting  and  agreeing  to 
the  surrender  of  the  one  and  the  cancellation  of  the  other,  and  the  execution 
of  a  neir  note  aud  mortgage  in  their  place,  can  not  be  affected  by  the  seizure 
of  the  old  note  in  the  hands  of  a  pledgee  or  depository  thereof  as  the  property 
of  such  payee  and  mortgagor,  such  seizure  having  taken  place  long  subsequent 
CO  said  transaction,  and  said  pledgee  having  asserted  no  right  of  his  own 
thereto. 

APPEAL  from   tbe   Nineteenth    Judicial   District  Court   for   the 
Parish  of  Iberia.     Voorhies,  J. 


Weeks  <&  Weeks  and  Walter  J.  Burke  for  Plaintiff,  Appellee. 


Thorpe  &  Miller  and  T.  H.  Thorpe  for  Defendants,  Appellants. 


Argued  and  submitted  April  14,  1897. 
Opinion  handed  down  April  26,  1897. 
Rehearing  refused  May  81,  1897. 
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On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  grounds  of  the  motion  are,  that  no  learal  and 
sufficient  appeal  bond  was  famished  by  the  appellant  in  that  the 
cooditions  of  the  one  furnished  are  such  as  would  defeat  recovery 
against  tha  person  signing  as  surety. 

The  conditions  of  the  bond  *<  are  such,  that  if  the  said  above 
bounden  shall  prosecute  this  appeal  with  effect,  or  shall  pay  or  cause 
same  to  be  paid  or  satisfied  any  judgment  that  may  be  rendered 
against  him,  or  that  the  same  shall  be  satisfied  by  the  proceeds  of 
the  sale  of  his  estate  real  or  personal,  if  he  be  cast  in  his  appeal, 
otherwise  that  the  surety  be  liable  in  his  place,  in  said  Supreme 
Court,  then  this  obligation  to  be  null  and  void,  otherwise  to  remain 
in  full  force  and  virtue  in  law." 

Comparing  the  foregoing  phraseology  with  that  of  0.  P.  579,  we 
find  the  bond  contains  all  the  essential  requirements  of  that  article — 
the  words  '^  in  said  Supreme  Court"  having  been  added  ex  induatrUu 

The  addition  of  those  words  do  not  in  any  manner  affect  or  impair 
the  binding  force  and  efficacy  of  the  conditions  of  the  bond. 

It  was  held  in  LeBlanc  vs.  Succession  of  Massieu,  27  An  824,  that 
unauthorized  stipulations  ia  an  appeal  bond  will  not  vitiate  it ;  and 
in  Cooper  vs.  Rhodes,  30  An.  533,  it  was  held  that  the  surety's  lia- 
bility is  measured  by  the  judgment  rendered  on  appeal,  and  not  by 
that  rendered  in  the  court  below. 

And  that  is  the  purport  of  the  opinion  expressed  by  the  court  in 
Diamond  vs.  Petit,  3  An.  37,  aad  in  Holmes  vs.  Steamer  Bdile  Air,  5 
An.  523. 

It  is  a  familiar  rule,  one  that  has  been  adhered  to,  customarily,  by 
this  court,  that  judicial  bonds  must  be  construed  with  reference  to 
the  law  under  which  they  are  made;  and  any  clause  which  is  super- 
added must  be  rejected,  and  that  which  is  omitted  must  be  supplied. 

To  that  effect  are  the  following  cases,  viz. :  Guion  vs.  Succession 
of  Ouion,  19  An.  81;  Mason  vs.  Fuller,  12  An.  69;  Bryne  vs.  Riddle, 
4  An.  3;  Short  vs.  Trustees,  11  An.  174;  LeBlanc  vs.  Succeision  of 
Massieu,  27  An.  320. 

The  addition  of  the  phrase  complained  of  is  not  contrary  to,  but  in 
keeping  with  the  liability  of  the  surety. 

The  motion  is  denied. 
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On  the  Merits. 

This  is  an  injanction  against  an  executory  proceeding  in  the  fore- 
closure of  a  special  mortgage,  on  the  averment  that  the  mortgage 
note  on  which  foreclosure  proceedings  were  taken  is  not  the  evi- 
dence of  any  indebtedness  of  the  plaintiff  as  mortgagor — said  note 
being  for  the  sum  of  six  thousand  dollars  and  bearing  date  April  18, 
1889. 

The  aforesaid  note  was  seized  by  the  defendant  Hebert,  under  a 
writ  of  JI.  /a.  against  Tibnrce  Norres  on  a  small  judgment,  in  the 
hands  of  Zenon  Decuir;  and  he  advertised  same  for  sale,  and  caused 
it  to  be  adjudicated  to  himself,  against  the  protest  of  the  plaintiff. 

This  note  was  secured  by  mortgage  upon  the  lands  now  under 
seizure  and  the  sale  of  which  is  enjoined. 

Originally,  the  note  and  mortgage  were  executed  by  the  plaintiff 
in  favor  of  Tiburce  Norres,  her  son;  and  he  had  placed  them  in  the 
hands  of  Decuir. 

The  averments  of  plaintiff  are,  substantially,  that  on  the  17th  of 
December,  1895,  <*  she  paid  and  settled  same  by  agreement  with 
Tiburce  Norres,  the  then  holder  of  said  note,  executing  her  promis- 
sory notes  secured  by  mortgage  on  the  aforesaid  property  to  repre- 
sent her  indebtedness  to  the  said  Norres,  which  indebtedness^ 
though  prescribed,  constituted  a  natural  obligation  and  made  it  the 
consideration  of  the  new  note  and  mortgage,"  etc. 

'*  She  farther  alleges  that  if  this  latter  note  and  agreement  be  not 
considered  the  payment  of  the  debt,  that  same  operated  the  nova- 
tion of  the  indebtedness,  as  well  as  of  the  said  note  and  mortgage, 
which  were  finally  extioguished  and  settled  thereby." 

She  further  shows  that  by  said  agreement  between  her  and  the 
said  Norres,  owner  of  the  note,  the  mortgage  first  executed  to  secure 
the  same  was  to  be  canceled  and  erased  from  the  mortgage  records 
of  the  parish,  and  that  same  was  canceled  and  erased  accordingly.    . 

She  represents  that  the  note  upon  which  the  seizure  and  sale  i9 
based  is  barred  and  extinguished  by  prescription  of  five  years,  and 
that  any  pretended  waiver  which  may  appear  thereon  was  never 
signed  by  her,  nor  is  the  pretended  signature  thereon  genuine.     , 

She  finally  avers  ^'  that,  by  the  said  agreement  the  note  and  mort-> 
gage  given  by  her  to  Tiburce  Norres  on  December  17,  1895,  became 
the  sole  evidence  of  any  and  all  debts  which  was  due  by  her  to  said 
Tiburce  Norres,  both  at  the  time  and  since,  and  that  the  note  sued 
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on  evidences  no  debt  due  by  petitioner,  but  belongs  to  her,  and  that 
she  is  entitled  to  possession  thereof." 

The  prayer  of  her  petition  conforms  to  her  allegations. 

The  seizing  creditor  admits  having  seized  the  old  note  on  9th  of 
June,  1896— six  months  after  the  execution  and  delivery  of  the  new 
note  and  mortgage  to  Tiburce  Norres — in  the  hands  of  Zenon  Decuirt 
an  alleged  pledgee  thereol,  and  subject  to  such  rights  as  he  may 
have  had  thereon. 

He  alleges  in  his  answer  that  the  prescription  of  the  note  had 
been  formally  renounced  and  waived,  and  that  the  renunciation  and 
waiver  are  evidenced  by  her  signature  upon  the  back  of  the  note. 

tie  denies  that  the  inscription  of  the  mortgage  securing  said  first 
note  had  ever  been  ^*  validly  or  legally  canceled;  and  avers  that 
any  pretended  cancellation  which  may  appear  upon  said  inscription, 
has  been  made  in  fraud  of  the  law  and  the  holder  of  said  note." 

Upon  the  trial  there  was  judgment  in  favor  of  the  plaintiff, 
perpetuating  the  injunction,  and  the  defendant  prosecutes  this 
appeal. 

•  The  proof  shows  that  the  first  note  for  six  thousand  dollars  was 
executed  by  the  plaintiff  and  secured  by  a  conventional  mortgage, 
and  delivered  to  her  son,  Tiburce  Norres;  and  that  he  deposited  it 
with  Zenon  Decuir,  at  some  date  in  1893  which  does  not  particu- 
larly appear. 

That  in  December,  1896,  she  executed  another  exactly  similar  note 
and  mortgage,  in  renewal  of  the  mortgage  and  note  first  described. 
That,  in  the  act  of  mortgage,  given  to  secure  this  last  note,  both 
Mrs.  Derouen,  as  mortgagor,  and  Norres,  as  mortgagee,  recognizing 
the  extinction  of  the  mortgage  securing  the  first  note,  directed  Its 
cancellation  by^he  recorder  of  mortgages;  and  this  was  accordingly 
done  on  the  15th  of  January,  1896,  and  Zenon  Decuir,  the  ostensible 
pledgee,  was  duly  notified  thereof,  and  demand  was  made  upon  him 
for  the  surrender  of  the  old  note,  which  he  refused  and  declined 
to  do. 

That  on  the  22d  of  May,  1896,  the  defendant,  Hebert,  obtained  a 
judgment  against  Tiburce  Norres,  and  seized  thereunder,  on  the  9th 
of  June  following,  said  note  in  the  hands  of  Decuir;  and  subse- 
quently advertised  and  sold  it  at  sheriff's  sale  and  bought  it  in. 

That,  notwithstanding  the  mortgage  had  been  canceled  for  sev- 
eral months  prior  to  his  seizure  of  the  note,  and  consequently  long 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1083 

Derouen  tb.  Hebert  et  als. 

prior  to  the  time  of  procnring  the  order  of  seizare  and  sale,  yet  he 
proceeded  in  disregard  of  same,  assuming  that  the  cancellation  was 
illegal  and  void,  as  having  been  made  in  fraad  of  the  law  and  of  the 
holder  of  the  note. 

That  the  note  being,  at  the  time  of  the  seizure,  in  the  hands  of 
Decair  as  pledgee,  and  not  of  Norres,  it  was  not  affected  by  the 
alleged  payment,  or  novation,  by  the  substitntion  of  the  new  note. 

That  the  plaintiff,  Mrs.  Deronen,  had  no  transactions,  mercantile 
or  otherwise,  with  Zenon  Decair ;  and  that  she  received  no  snpplies 
or  other  value  from  him  at  any  time. 

That  Zenon  Decair  is  not  a  party  to  this  suit  and  was  not  to  the 
executory  proceedings;  nor  does  he  appear  for  the  purpose  of  com* 
plaining  of  the  cancellation  of  the  mortgage  secaring  the  note  he 
held  in  pledge. 

From  the  foregoing  facts  it  seems  clear,  that  there  was,  in  Decem- 
ber, 1895,  no  legal  obstacle  to  the  transaction  between  the  mort- 
gagor and  the  mortgagee,  for  the  surrender  of  the  old  note  and  the 
cancellation  of  its  accompanying  mortgage,  upon  the  substitution  of 
a  new  note  and  mortgage  in  its  place  and  stead — ^subject,  of  course, 
to  such  rights  as  Zenon  Decuir  may  have  had  as  pledgee. 

It  is  a  sufficient  answer  to  all  that  the  seizing  creditor  has  to  say 
upon  the  subject,  to  reply,  that  this  transaction  occarred  before  he  had 
acquired  any  rights  under  his  seizure  against  Norres,  and  several 
months  prior  to  the  date  he  obtained  a  judgment  against  him;  and 
that  he  is  without  interest. 

And  in  any  event,  it  is  impossible  to  conceive  of  any  benefit  he 
could  have  derived  by  virtue  of  the  fact  that  the  old  note  was  still  in 
the  hands  of  the  pledgee  at  the  time  of  seizure. 

He  did  not  aeize  any  right  of  Zenon  Decuir  in  the  note  and  mort- 
gage as  pledgee ;  but  he  claims  to  have  seized  the  rights  of  Norres, 
subject  to  the  pledge  to  Decuir.  The  pledgee  must  champion  his 
own  rights,  if  he  has  any. 

It  is  useless  to  enter  upon  any  discussion  of  the  rights  of  third 
persons,  as  there  are  none  asserted  as  having  had  an  existence  at 
the  time  the  transaction  took  place.  And  for  a  like  reason  we  deem 
it  annecessary  to  draw  any  refined  distinctions  between  novation 
and  payment,  as  under  the  foregoing  statement  they  are  moot  ques- 
tions, and  any  expression  of  opinion  thereon  would  be  an  obiter 
dictum. 
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In  the  decree  of  the  jadge  a  quo  no  mention  is  made  of  attorney's 
fees  or  damages;  and  there  is  no  answer  to  the  appeal  or  prayer  for 
the  amendment  of  the  judgment  appealed  from. 

We  agree  with  the  views  he  has  expressed. 

Judgment  affirmed. 


No.  12,621. 

State  ex  rbl.  Mxttual  National  Bank  vs.  Judges  of  the  Coubt 
OF  Appeals,  Pibbt  Cibcuit. 

TiieSapremeCoort  is  without  power.  In  tho  exercise  of  its  sapervlsory  Jorlsdio 
tion,  to  coerce  tlio  Circuit  Court  of  Appeals  by  mandam«t  to  reinstate  a  case  It 
has  aismlssed  for  want  of  appellate  jurisdiction,  and  to  try  and  decide  the  case 
on  its  merits. 


0 


N  APPLIOATION  for  Writs  of  CeHioraH  and  Mandamus. 
J.  A,  W.  Lawry  for  Relator. 


Respondents  in  propria  persona. 


Submitted  on  briefs  May  18,  1897. 
Opinion  handed  down  May  81,  1897. 


The  opinion  of  the  eonrt  was  delivered  by 

Watkins,  J.  Relators  seek  by  mandamua  to  compel  the  respond- 
ents to  entertain  jarisdiction  of  a  certain  cause  depending  in  their 
coart,  in  which  they  are  defendants  and  appellants,  bearing  the 
title,  The  Martin  Lumber  Company,  Limited,  vs.  A.  R.  Thompson, 
SberifT,  et  ate.,  involving  the  ownership  of  property  which  had  been 
seized  under  execution. 

The  relief  sought  by  certiorari  is  ancillary  to  that  by  mandamus, 
and  was  accomplished  when  the  record  of  that  suit  was  brought  up  to 
this  court. 

It  may  be  observed,  preliminarily,  that  the  suit  aforesaid  was 
appealed  from  the  District  Court  to  that  of  the  respondents;  and 
that  they,  in  the  exercise  of  the  power  vested  in  them  by  law,  enter- 
tained a  motion  by  the  plaintiff  and  appellee  to  dismiss  the  appeal, 
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and,  upon  due  consideration  of  same,  dlBinisBed  it — said  motion 
being  grounded  apon  the  want  of  appellate  jnrisdiction  in  the  Gir- 
cnit  Gonrt,  becanse  the  amoant  involved  exceeded  two  thousand  dol- 
lars. 

Hence,  the  exercise  of  the  supervisory  jurisdiction  of  this  court  by 
mandamua  necessarily  involves  an  examination  of  the  judicial  pro- 
ceedings and  judgment  of  the  District  Court,  as  well  as  of  those  of 
the  court  of  the  respondents. 

The  record  shows  that  in  the  first  instance  Sheriff  Thompson,  hold- 
ing two  writs  of  /I.  fa.  against  The  Martin  Lumber  Company,  running 
in  favor  of  the  Mutual  National  Bank  and  Witherspoon  as  judgment 
creditors,  seized  about  seventy- five  thousand  feet  of  lumber  valued 
at  about  seventeen  hundred  dollars;  and  that  said  seizure  was 
enjoined  by  the  Martin  Lumber  Company,  Limited,  alleging  itself  to 
be  a  third  person  entirely  distinct  from  the  seized  debtor,  The  Martin 
Lumber  Company,  and  that  it  was  the  owner  of  the  property  seized 
— claiming  about  twenty -three  hundred  dollars  damages. 

That,  on  the  trial  in  the  District  Court,  the  plaintiCT  administered 
proof  of  its  ownership  of  the  property  seized ;  but  the  defendants' 
counsel  urged  objection  to  proof  being  administered  of  its  demand 
for  damages,  on  the  ground  that  the  allegations  of  the  petition  were 
too  vague  and  general  to  admit  of  same,  and  this  objection  having 
been  sustained  by  the  judge,  and  all  evidences  thereof  rejected, 
plaintiffs'  counsel  retained  a  bill  of  exceptions  to  his  ruling. 

That,  thereupon,  the  District  Judge  pronounced  jud|;ment  in  favor 
of  plaintiff  in  respect  to  its  claim  of  ownership  of  the  property 
seized,  and  to  that  extent  perpetuated  its  injunction;  but  with  re- 
spect to  its  claim  for  damages  he  entered  a  non-suit,  coupled  with  a 
full  reservation  of  its  right  to  demand  same  in  some  other  proceed- 
ing. 

From  that  judgment  the  defendants  prosecuted  an  appeal  to  the 
respondents' court;  and  that  appeal  was  by  the  respondents  dis- 
missed on  the  motion  of  the  plaintiff  and  appellee. 

It  is  of  the  action  of  the  respondents  in  sustaining  that  motion  and 
in  dismissing  their  appeal  that  the  relators  complain,  and,  by  our 
writ  of  mandamnSf  seek  redress;  their  insistence  being  that  their 
court  possessed  jarlsdiction,  and  that  they  should  be  constrained  to 
take  cognizance  of  the  appeal,  and  try  and  decide  the  issues  on 
their  merits. 
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The  position  assamed  by  the  counsel  for  the  relator  is  that  the 
plaintiff  and  appellee  had  acqaiesced  in  the  judgment  appealed  from 
(1)  by  falling  to  appeal  therefrom,  and  (2)  by  failing  to  answer  the 
appeal;  whilst,  on  the  other  hand,  that  assumed  by  the  respondents 
is  that  the  plaintiff  was  at  liberty  to  avail  itself  of  the  defendants' 
appeal,  for  the  purpose  of  either  demanding  an  increase  of  the 
amount  of  the  judgment  appealed  from,  or  of  moving  to  dismiss  the 
appeal,  without  being  deemed  to  have  acquiesced  in  the  same. 

From  the  foregoing  statement  we  may  make  the  following  synopsis 
of  the  case  as  it  stood  in  the  respondents'  court,  viz. : 

The  suit  and  judgment  entitled  The  Martin  Lumber  Company, 
Limited,  vs.  A.  R.  Thompson,  Sheriff,  et  aU.,  was  appealed  to  the 
respondents'  court  by  the  defendants,  and  therein  the  plaintiff 
and  appellee  filed  a  motion  to  dismiss  the  appeal  on  the  ground  that 
the  amount  involved  in  the  suit  was  in  excess  of  two  thousand  dol- 
lars, and  beyond  the  jurisdiction  of  the  court,  and,  entertaining  that 
opinion,  the  respondent  judges  dismissed  the  appeal. 

That,  in  so  deciding,  they  entertained  the  opinion  that  the  plaintiff 
and  appellee  having  retained  a  bill  of  exceptions  to  the  ruling  of  the 
District  Judge  in  excluding  all  its  evidence  in  support  of  its  demand 
for,  damages,  it  had  the  right  to  be  heard  on  that  question  in  the 
proper  appellate  court,  and  to  have  the  appellate  tribunal  pass  upon 
such  ruling ;  and  that,  believing  that  the  respondents'  court  was  not 
constitutionally  endowed  with  jurisdiction  of  a  suit  wherein  claim 
had  been  made  for  property  alleged  to  be  worth-  seventeen  hundred 
dollars,  and  for  damages  aggregating  twenty -three  hundred  dollars 
for  its  wrongful  seizure,  they  decided  plaintiff  had  no  other  alterna- 
tive than  to  file  a  motion  to  dismiss  the  appeal,  and  by  this  means 
compel  the  defendants  to  take  the  cause  to  an  appellate  court  vested 
with  jurisdiction,  and  in  which  ac  answer  could  be  filed  and  the  rul- 
ing of  the  District  Court  corrected  if  found  erroneous. 

That,  upon  that  hypothesis,  the  respondents  held  that  had  the 
plaintiff  and  appellee  filed  an  answer  to  the  appeal,  and  assigned  as 
error  of  the  District  Judge  his  ruling  and  rejection  of  its  evidence  in 
support  of  its  demand  for  damages  of  twenty- three  hundred  dollars, 
same  would  have  presented  an  issue  which  they  had  no  jurisdiction 
to  determine;  and  had  the  plaintiff  and  appellee  pursued  that  course 
it  would  have  been  an  abandonment  of  its  right  to  file  a  motion  to 
dismiss,  and  a  deprivation  of  its  right  to  recourse  to  another  tribunal. 
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The  foregoing  is  the  substance  and  purport  of  the  return  of  our 
learned  brothers  of  the  Circuit  Court;  and,  in  our  opinion,  the  view 
they  entertained  is  correct  and  in  conformity  with  the  jurisprudence 
and  practice  of  this  court. 

It  must  be  observed  that  it  is  nowhere  suggested  in  the  record  that 
the  plaintiffs'  demand  for  damages  for  a  wrongful  seizure  was  ficti- 
tious and  inflated  for  the  purpose  of  conferring,  ultimately,  appel- 
late jurisdiction  on  this  court;  on  the  contrary,  it  shows  that  plain- 
tier  sought  to  introduce  proof  of  this  demand  on  the  trial,  and  was 
met  with  the  objection  that  its  allegations  were  too  vague  and  general 
to  admit  of  its  introduction.  It  was  that  objection  that  the  court 
sustained.  It  must,  therefore,  be  considered  and  treated  as  a  serious 
demand,  and,  consequently,  a  jurisdictional  one. 

Under  this  view  of  the  question  it  seems  quite  clear  to  our  minds 
that  relators  have  not  stated  a  case  entitling  them  to  relief. 

The  record  as  well  as  the  return  shows  that  the  res' pendent  judges 
acted  considerately,  advisedly  and  within  the  scope  of  their  power  in 
entertaining  and  deciding  the  motion  to  dismiss  the  appeal.  Indeed, 
that  after  having  examined  and  decided  the  motion  and  dismissed  the 
appeal,  they  granted  a  rehearing  thereof,  and  upon  second  consider- 
ation they  adhered  to  their  previous  ruling — having  prepared  and 
filed  a  written  opinion  in  extenso  upon  each  hearing. 

In  State  ex  rel.  Liggins  vs.  The  Judges  of  the  First  Circuit  Court  of 
Appeals,  47  An.  1516,  identically  the  same  question  was  decided  as 
the  one  here  presented;  and  we  held,  upon  the  authority  of  several 
adjudged  cases  therein  collated,  that  this  court  could  not  in  the  exer- 
cise of  its  supervisory  jurisdiction  coerce  the  Circuit  Court  of  Appeals 
by  mandamusy  to  reinstate  a  case  it  had  dismissed  for  want  of  appel- 
late jurisdiction,  and  try  and  decide  the  case  on  its  merits. 

In  State  ex  rel.  Beaucoudray  vs.  Judges,  41  An.  1013,  this  court 
held  that  *'  the  judges  of  the  Court  of  Appeals  having  exercised  a 
legal  discretion,  can  not  be  compelled  by  mandamus  to  try  the  case 
difTerently  from  what  they  have."  State  ex  rel.  Board  of  Adminis- 
trators vs.  Judge,  89  An.  665 ;  State  ex  rel.  Berthoud  vs.  Judge,  84 
An.  782;  State  ex  rel.  Cupples  vs.  Judges,  34  An.  1016;  State  ex  rel 
Insurance  Co.  vs.  Judges,  86  An.  316;  State  ex  rel.  Duperier  vs. 
Judges,  36  An.  736;  State  ex  rel.  Halphen  vs.  Judges,  88  An.  97; 
State  ex  rel.  Goodwin  vs.  Judges,  88  An.  270. 

For  the  foregoing  reasons  the  relators  are  not  entitled  to  relief. 
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It  is  therefore  ordered  and  decreed  that  the  prelimiDary  order 
grantiDg  provisional  writs  of  mandamua  and  certiorari  be  set  aside ; 
and  it  is  farther  ordered  and  decreed  that  relator's  demands  be 
rejected  at  their  cost 


No.  12,479. 
A.  Baldwin  &  Co.  vs.  A.  M.  Bobdelon,  Clerk,  et  als. 

Tberalo  for  tlie  cancellation  of  a  prior  and  ranking  mortgage  on  the  ground  that 
the  inscription  thereof  has  ceased  to  have  effect  for  want  of  proper  or  timely 
reinscriptlon  isa  futniliar  proceeding;  but  in  case  the  question  upon  which  a 
<'uly  Inscribed  prior  mortgage  depends  Is  simulation  or  fraud  In  the  cause  or 
considcrtttfon  of  the  obligation  secured  thereby,  the  creditor  Is  necessarily 
put  to  his  revocatory  or  other  action  for  relief. 

A  PPEAL  from  the  Ninth  Jadicial  District  Coart  for  the  Parish  of 
^^    Avoyelles.     Cullom,  J, 


Chuvillon  <St  Son  for  PlaintifiFs,  Appellants. 


A.  J,  Laf argue  {A,  V,  Coco  of  Counsel)  for  Defendants,  Appellees. 


Arfj^ued  and  submitted  May  11,  1897. 
Opinion  handed  down  May  81,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  proceeding  by  rule  for  the  cancellation  of 
a  mortgage,  previous  in  date  and  rank  to  that  of  the  plaintiff  in  rule, 
upon  the  following  allegations,  substantially,  viz. : 

That  on  the  4th  of  March,  1885,  plaintiff  obtained  a  judgment 
against  one  Joseph  Cappel,  in  the  parish  of  Avoyelles,  and  that  same 
was  duly  revived  by  a  judgment  rendered  on  the  12th  of  May,  1898; 
and  that  said  judgment  was  duly  inscribed  in  the  book  of  mortgages 
on  the  2d  of  April,  1835,  and  subsequently  reinscrlbed  on  the  6th  of 
June,  1893. 

That  there  appears  on  the  aforesaid  book  of  mortgages  a  special 
mortgage  executed  by  said  Joseph  Cappel  for  the  sum  of  seven  thou- 
sand dollars  bearing  date  September  13,  1884,  to  secure  the  payment 
of  four  promissory  notes  made  payable  to  his  own  order  and  by  him 
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endorsed  to  William  G.  Oappel,  and  payable  respectively  at  twelve, 
thirteen,  fourteen  and  fifteen  months  after  date — the  first  three 
being  for  the  sum  of  two  thousand  dollars  each,  and  the  last  one  for 
one  thousand  dollars. 

That  said  mortgage  was  duly  inscribed  therein  and  subsequently 
reinscribed  on  the  3l8t  of  March,  1890;  and  that  executory  proceed- 
ings were  obtained  upon  two  of  the  two  thousand  dollar  notes  first 
maturing,  but  same  were  subsequently  discontinued  voluntarily. 

That  on  the  19th  of  January,  1887,  William  Q.  Cappel  made  an 
assignment  of  the  two  notes  which  figured  in  the  said  executory  pro- 
ceedings, "  together  with  all  rights,  titles  and  interest  resulting  from 
said  proceedings,  unto  J.  Clifton  Cappel,"  etc. 

Then  follows  this  specific  averment,  viz. : 

'*  That  Joseph  Cappel  never  was  indebted  unto  William  G.  Cappel 
for  the  amount  of  the  mortgage  and  notes  above  described;  that  said 
transaction  is  a  pure  simulation,  and  that  if  not  a  simulation  it  has 
ceased  to  have  any  legal  effect — said  notes  having  been  extinguished 
by  confusion,  settlement,  or  otherwise,  and  the  mortgage  securing 
same  destroyed. 

*'  That  the  transfer  by  William  G.  Cappel  to  J.  Clifton  Cappel  of 
the  aforesaid  notes  is  a  pure  simulation,  the  same  having  been  made 
without  any  consideration;  that  if  it  is  not  a  simulation  uo  mortgage 
right  was  transferred,  the  said  William  G.  Cappel  having  none  to 
assign,  as  it  was  extinguished  and  destroyed  before  the  pretended 
transfer  aforesaid.'? 

All  the  parties  in  interest  were  made  parties  to  the  rule  and  judg- 
ment was  prayed  for  directing  the  cancellation  and  erasure  of  the 
said  prior  and  confiicting  mortgage,  and  which  operated  as  a  cloud 
upon  the  title  of  their  mortgage  debtor. 

To  this  proceeding  by  rule  the  defendant  excepted  on  the  follow- 
ing grounds,  viz. : 

1.  Want  of  proper  proceedings. 

2.  Prematurity  of  proceeding. 
8.  No  right  of  action. 

4.  No  cause  of  action. 

These  exceptions  having  been  sustained  and  the  plaintiff's  rule 
dismissed  it  has  prosecuted  this  appeal. 

On  the  part  of  the  appellant  the  contention  is,  that  the  ranking 
and  interfering  mortgage  is  and  was  in  its  incipiency  a  mere  simu<> 
69 
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lation,  and  altogether  without  consideration,  and,  therefore,  operated 
as  a  cloud  upon  the  title  of  its  debtor  which  could  be  canceled  and 
erased  in  a  proceeding  by  rule,  summary  in  its  nature;  while  that 
on  the  part  of  the  appellee  is,  that  the  averments  of  the  petition 
clearly  indicate  that,  in  purport  and  effect,  it  is  an  action  in  declara- 
tion of  simulation,  or  a  revocatory  action  pure  and  simple,  and 
should  have  been  brought  in  the  form  of  an  ordinary  suit  and  pre- 
ceded by  citation. 

That,  as  a  rule,  the  proceeding  is  premature,  because  there  was 
no  execution  or  hypothecary  proceeding  seeking  the  foreclosure  of 
the  plaintiff's  mortgage  in  progress,  to  which  it  was  ancillary. 

After  having  examined  the  authorities  cited  with  care,  our  opinion 
is  that  the  plaintiff  should  have  resorted  to  an  hypothecary  action  or 
issued  execution  and  caused  the  property  to  be  first  seized,  before 
resorting  to  a  rule — conceding  a  proceeding  by  rule  to  have  been  the 
proper  mode  in  this  instance. 

But  plaintiff's  allegations  serve  to  place  this  case  in  the  category 
of  Willis  vs.  Wasey,  41  An.  697,  which  seemed  to  have  put  the  court 
in  doubt  as  to  the  ground  on  which  relief  was  demanded,  and  conse- 
quently plaintiff's  demand  was  rejected. 

The  decision  of  this  court  in  Den^gre  vs.  Mushet,  46  An.  97,  is 
quite  applicable,  and  we  make  the  following  extract  therefrom,  viz. : 

**  It  is  only  '  a  conflict  of  privilege '  between  creditors  that  this 
statute  contemplates,  on  which  authority  is  thereby  conferred  upon 
courts  to  classify  same,  '  according  to  their  rank,'  in  the  summary 
manner  pointed  out;  it  does  not  purport  to  give  the  courts  jurisdic- 
tion to  summarily  adjudge  the  validity  of  debts  which  are  secured  by 
privileges  or  mortgages,  and  by  that  means  to  displace  one  and 
advance  the  rank  of  another.  It  does  not  purport  to  authorize  mere 
strangers  to  the  principal  litigation  to  be  thus  summarily  coerced  into 
court  and  compelled  to  submit  their  claims  to  investigation  and 
judgment  on  simple  rule  without  their  having  resorted  to  any  judi- 
cial proceedings  looking  to  the  assertion  of  any  claim  on  the  pro- 
ceeds of  sale  in  the  possession  of  the  court." 

The  purport  of  that  opinion  is,  that  the  validity  of  debts  must  be 
contradictorily  ascertained. 

The  rule  for  the  cancellation  of  a  prior  mortgage,  on  'the  ground 
that  the  inscription  thereof  has  ceased  to  have  effect  for  want  of 
proper  and  timely  reinscription,  is  a  familiar  proceeding;  but  in  case 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1091 

state  T8.  D'Aquln. 

the  question  upon  which  a  duly  reinscribed  prior  mortgage  depends 
is  simulation  or  fraud  in  the  cause  or  consideration  of  the  obligation 
secured  thereby,  the  creditor  is  necessarily  put  to  his  revocatory  or 
other  appropriate  action. 

We  extract  the  following  from  appellee's  brief,  viz. : 

*'  We  admit,  it  would  have  been  more  regular  to  have  caused  the 
property  to  be  seized  and  advertised  for  sale  before  instituting  these 
proceedings;  but  we  submit  that  the  course  adopted  is  permissible, 
as  it  can  not  impair  the  rights  of  the  mortgagees,  if  any  they  have, 
or  increase  the  advantages  of  the  judgment  creditors,  if  any  they 
have.  At  acy  rate  the  severest  punishment  that  could  be  visited  on 
plaintiffs  for  instituting  this  rule  before  seizing  would  be  a  judgment 
on  non-suit,  and  not  such  a  judgment  as  was  rendered  by  the  Dis- 
trict Court,  rejecting  plaintiffs'  demand,  shutting  them  from  ever 
making  an  attempt  to  realize  on  their  judgment.  This  is  the  only 
judgment  that  can  be  rendered.  The  exception  being  dilatory,  the 
penalty  is  only  a  non-suit." 

Counsel  is  in  error  in  making  this  statement,  doubtless,  through 
inadvertence. 

The  judgment  concludes  thus,  viz. : 

**It  is  ordered,  adjudged  and  decreed  that  said  exception  be  sus- 
tained, and  that  the  suit  be  dismisssd  at  plaintiffs'  cost." 

That  is  not  a  final  judgment.  It  dismisses  plaintiffs'  proceedings 
by  rule,  but  leaves  its  recourse  to  an  ordinary  action  unimpaired. 

This  right  being  reserved,  we  think  the  judge  a  qiw  made  a  proper 
clisposition  of  the  case. 

Judgment  affirmed. 


No.  12,602. 
State  op  Louisiana  vs.  Ernest  D'Aquin. 

Iaa  inoi 
l5    654 
tuts  coart  is  not  aucnorizeo  to  taKe  junsaiction  oi  an  appeal,  ana  same  win  De 

aocordlngly  dismissed. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker  y  J. 


M,  J.   Cunningham^  Attorney  General,  and  R.  H,  Marr,  District 
Attorney  (P.  A,  Simmons^  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 
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State  V8.  Pafne. 


Simeon  Belden  for  Defendant,  Appellant. 


Submitted  on  briefs  May  1,  1897. 
Opinion  handed  down  May  10,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  appeals  from  a  verdict  convicting 
him  of  the  crime  of  embezzlement,  and  a  sentence  to  imprisonment 
in  the  State  penitentiary  for  a  term  of  one  year ;  and  in  this  court 
his  counsel  has  for  error  assigned,  that  the  indictment  fails  to  allege 
any  value  for  the  promissory  note  with  the  embezzlement  of  which 
he  is  charged. 

In  this  court  the  Attorney  General  has  filed  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  record  fails  to  disclose  any  motion  or 
order  of  appeal,  bill  of  exceptions  or  assigment  of  errors. 

While  it  is  true  that  this  court  has  undertaken  the  examination  and 
decision  of  cases,  without  any  formal  bill  of  exceptions  having  been 
filed,  or  any  assignment  of  errors  having  been  made,  in  case  there  was^ 
any  radical  defect  in  the  indictment  pointed  out,  we  know  of  no  case 
in  which  this  court  has  taken  jurisdiction  of  an  appeal  which  had  been 
brought  up,  as  this  case  has  been,  without  either  motion  or  order  of 
appeal. 

Appeal  dismissed. 


No.  12,637. 
"49  io«e 

,  ^t'— .  State  of  Louisiana  vs.  Patrick  Painb. 


The  trial  judge  having  selected  and  appointed  competent  physicians  as  experts 
to  make  an  examination  of  the  mental  condition  of  the  defendant,  with  th& 
object  in  view,  that  they  as  witnesses  should  be  better  prepared  to  Intelli- 
gently state  his  situation  to  the  jury  at  the  trial,  it  was  not  a  condition  prece- 
dent to  the  trial  being  proceeded  with,  that  the  phvsicians  should  make  a 
written  and  detailed  report  of  such  an  examination  to  the  court. 

A  PPEAL  from  the  Fifth  Judicial  District  Court    for   the    Parish 
^     of  Ouachita.     Potta,  J. 


M,    J,    Cunningham,     Attorney    Qeneral,    and    J.    P.     Madison, 
District  Attorney,  for  Plaintiff,  Appellee. 
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Frank  Vaughan  and  E,  T,  Lamkin  for  Defendant,  Appellant. 


Argued  and  sabmitted  Jane  5,  1897. 
Opinion  handed  down  June  14,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  appealed  from  a  verdict  convicting 
him  of  the  crime  of  murder,  and  a  sentence  of  death — alleging 
insanity  as  his  defence. 

The  record  is  very  meagre  and  furnishes  but  two  bills  of  excep- 
tions which  were  retained  by  the  defendant's  counsel. 


The  first  bill  of  exceptions  appertains  to  the  objection  which  the 
defendant's  counsel  urged  to  going  to  trial,  when  the  case  was  called 
for  trial. 

The  bill  relates  that  when  the  case  was  called  for  trial  counsel 
objected  to  going  to  trial  for  the  reason  that  the  order  appointing 
physicians  as  experts  to  examine  into  the  mental  condition  of  the 
defendant,  with  a  view  of  determining  his  sanity  or  insanity,  had  not 
been  complied  with,  said  experts  having  presented  no  report;  and 
that  in  the  absence  of  such  report  the  defendant  should  not  be  com- 
pelled to  go  into  the  trial. 

At  least,  the  foregoing  is  the  purport  of  the  objection  which  is 
assigned  by  counsel  in  the  bill  of  exceptions,  and  to  which  the  trial 
judge  replied  as  follows,  viz.  : 

*<  When  the  application  for  the  appointment  of  three  physicians 
was  presented  to  the  court,  I  stated  that  I  would  designate  three 
physicians  who  could  examine  the  defendant  and  be  summoned  as 
witnesses,  and  testify  upon  the  trial  of  the  case  before  the  jury  as  to 
the  sanity  or  insanity  of  the  prisoner.  These  same  witnesses  were 
summoned  as  witnesses,  and  all  three  attended  the  trial.  The 
defendant  did  not  call  or  examine  either  one  of  them  as  a  witness. 
The  State,  in  rebuttal,  called  Dr.  Forsythe  and  asked  him  about  the 
mental  condition  of  the  defendant.  It  was  never  contemplated  that 
these  physicians  should  make  a  report  to  the  court;  but,  on  the  con- 
trary, they  were  appointed  simply  that  they  might  qualify  them- 
selves in  advance,  to  testify  on  the  trial." 
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The  correctuess  of  the  jadge's  conclasions  is  undeniable  and  his 
mling  was  andoabtedly  correct. 

The  physicians  were  only  intended  to  render  service  to  the  court 
as  expert  witnesses  in  the  course  of  the  trial,  and  it  was  the  duty  of 
defendant's  counsel  to  have  placed  them  on  the  stand  and  interro- 
gated them  with  reference  to  the  sanity  of  their  client,  carrying  the 
burden  of  proving  his  sanity  by  a  fair  preponderance  of  the  evidence 
as  the  defendant  did.     State  vs.  Scott,  49  An.  253. 

II. 

The  second  bill  of  exceptions  relates  to  the  alleged  error  of  the 
trial  judge  in  declining  to  grant  the  defendant  a  new  trial. 

The  ground  principally  assigned  and  now  pressed  upon  our  atten- 
tion is  that  the  committee  of  expert  physicians  had  not,  at  the  time 
of  the  trial,  made  any  formal  report  to  the  court  with  regard  to  the 
sanity  of  the  defendant,  and  that  a  trial  having  been  erroneously 
ordered  in  the  absence  of  such  report,  a  new  trial  should  have  been 
granted  for  the  purpose  of  allowing  said  experts  to  examine  into 
and  investigate  the  mental  condition  of  the  defendant  before  sen- 
tence is  pronounced  upon  him. 

The  trial  judge  assigns  as  his  reason  for  refusing  the  new  trial,  the 
same  reasons  he  had  already  assigned  in  the  previous  bill,  to  the 
effect  that  the  physicians  had  only  been  previously  designated  as 
expert  witnesses,  so  that  they  might  make  an  examination  into  the 
mental  condition  of  the  defendant  beforehand,  the  better  to  enable 
themselves  to  furnish  the  court  with  an  intelligent  statement  of  his 
situation. 

The  reason  holding  good  for  his  refusal  to  postpone  the  trial  to 
enable  the  physicians  to  make  a  formal  report,  it  must  be  deemed 
equally  good  for  his  declination  to  grant  a  new  trial. 

The  theory  of  defendant's  counsel  seemed  to  haTe  been,  that  the 
burden  was  upon  the  State  to  make  out  its  case  against  the  defend- 
ant beyond  a  reasonable  doubt,  inclusive  of  his  plea  of  insanity,  and 
inasmuch  as  the  State  offered  no  evidence  on  the  question  adequate 
to  the  discharge  of  that  burden,  the  case  was  with  the  defendant — 
nothing  short  of  a  formal  report  of  the  committee  of  physicians  being 
sufficient  to  justify  a  conviction. 

It  is  stated  in  brief  and  argument  by  defendant's  counsel,  that  upon 
the  day  fixed  for  the  trial,  they  were  surprised  to  learn  that,  in  point 
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of  fact,  no  examination  had  been  made  by  the  physicians  into  the 
mental  condition  of  the  defendant ;  but  it  is  a  fact  worthy  of  note  in 
this  connection,  that  no  mention  is  made  of  this  contention  in 
the  bills  of  exception,  and  it  is  by  them  that  this  court  must  be 
guided  in  rendering  judgment. 

In  brief  and  argument  much  has  been  said  of  the  pitiable  and 
unfortunate  situation  of  the  defendant,  which  has  served  to  elicit 
sympathy  in  his  favor;  but,  in  the  very  nature  of  this  court's  juris- 
diction in  criminal  matters,  we  could  not  allow  that  to  change  the 
judgment  of  conviction,  however  appealing  his  situation  may  be. 
A  different  remedy  is  provided  in  our  Constitution  and  law,  and  it 
must  be  sought  for  and  applied. 

A  remedy  is  suggested  in  State  ex  rel.  Chandler  ex  parte,  46  An. 
696,  which  might  be  available  to  the  defendant  in  this  case.  In  that 
case  the  suggestion  of  the  defendant's  insanity  was  made  after  his 
conviction,  and  in  the  course  of  our  opinion  we  said : 

*'We  think  the  judge  was  authorized  under  that  section" — Re- 
vised Statutes,  Sec.  1768 — *'upon  the  report  of  the  physicians  to 
direct  an  investigation  as  to  the  mental  condition  of  the  relator,  and 
to  engraft  the  proceedings  for  that  purpose  upon  the  case  of  Chand- 
ler then  in  court.  We  think  the  judge  authorized,  in  the  absence  of 
a  direct  mode  of  procedure  being  enacted  by  that  section,  to  mould 
the  proceedings  to  correspond  with  the  methods  of  proceeding  re- 
sorted to  for  the  purpose  of  the  trial  of  analogous  issues,  and  we  see 
no  just  ground  of  complaint  that  the  issue  should  have  been  submit- 
ted to  a  jury  instead  of  a  court." 

In  State  ex  rel,  Armstrong  vs.  Judge,  48  An.  688,  an  application 
was  made  to  us  by  the  relator,  after  he  had  been  convicted  of  murder 
and  sentenced  to  death,  to  compel  the  respondent  to  submit  the 
issue  of  his  sanity  to  trial  by  jury  as  a  criminal  cause-— alleging  that 
he  had  applied  to  the  Board  of  Pardons  for  a  respite  from  sentence 
until  his  sanity  could  be  inquired  into. 

We  merely  cite  those  decisions  as  indicating  a  remedy  that  may 
possibly  be  available  to  the  defendant;  not  as,  in  any  way  apper- 
taining to  the  decision  in  the  instant  case. 

There  is  no  alternative  left  us  but  to  approve  of  the  findings  of  the 
trial  judge. 

Judgment  affirmed. 
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No.  12,331. 
Succession  of  Richard  H.  Allen. 

The  expression  in  our  former  opinion,  that  the  net  proceeds  of  the  crop  of  1H94 
should  go  to  Mrs.  Bettie  Allen  as  special  legatee,  was  the  result  of  the  interpre- 
tation It  placed  upon  the  testament  of  the  deceased,  and  it  contemplated  the 
result  of  the  administration  of  the  executors  alone.  Hence,  the  expenses  to  be 
deducted  from  the  gross  proceeds  of  same  were  those  which  were  iucurred 
after  the  testator's  succession  had  been  opened  by  his  death.   ' 

Money  collected  from  the  United  States  Government  under  the  act  of  Congress  of 
March  2, 1895,  was  a  frratuityor  beneficence  granted  under  the  stipulations 
contained  therein,  and  predicated  upon  prior  compliance  of  the  testator  with 
the  conditions  imposed  by  the  terms  of  the  act  of  July  1,  1891— the  first  bounty 
act  of  the  government— prior  to  its  repeal  on  the  28th  of  August,  1894;  and,  the 
the  testator  having  died  In  September  after  the  repeal,  there  was  no  claim 
tiiereto  in  m«  which  devolved  upon  the  special  legatee  of  the  crop  as  an  inci- 
dent thereof. 

The  three  nieces  of  the  testator,  who  were  disinherited  by  the  terms  of  the  will, 
are  not  entitled  to  participate  with  other  legal  heirs  in  the  distribution  of  the 
bounty  money,  because  same  constitutes  part  of  the  residuum  from  which  they 
A-ere  excluded  by  our  former  decree. 

A  judgment  which  homologates  a  provisional  account  and  tableau  of  distribution 
constitutes  a  bar  to  subsequent  inquiry,  and  serves  as  a  foundation  for  the 
pleu  of  res  adjudtccUa, 

Breauxy  y.,  o« /f«rA<'ar/«/— The  testator  to  the  date  of  his  death  was  the  cultivator 
and  producer  of  the  crop. 

His  heirs  are  entitled  to  a  portion  of  the  bounty  equal  to  the  interest  of  the  culti- 
vator and  producer  of  the  cane. 

The  widow  and  legatee  was  the  owner  of  one-half  of  the  plantation,  paid  the 
expenses  of  the  crop  after  the  testator's  death,  and  was  after  that  date  the 
producer,  and  entitled  as  such  to  a  proportionate  share  of  the  bounty  money. 

On  this  basis  It  was  decreed  that  the  legal  heirs  should  receive  one-half  as  an 
unwilled  portion. 

The  other  half  to  the  widow  and  legatee. 


\  PPEAL  from  the  Eighteenth  Judicial  District  Court  for  the  Par- 
ish of  Lafourche.     Caill(met,  J, 


A 


Beattie  &  Beattie  {J,  F,  Pterson,  of  Counsel)  for  Mrs.  Bettie  Allen 
and  William  F.  Collins,  Executors,  Appellants ;  Clay  Knobloch  <&  Son 
for  Ogden  Smith,  Executor,  Appellant;  L.  F.  8uth(m  for  Ogden 
Smith,  T.  A.  Smith,  Gaston  Smith,  Fred.  W.  Smith  and  Mrs.  Nellie 
Houchens,  Opponents,  Appellants;  Fenner,  Henderson  <&  Fenner, 
Thomas  A.  Badeaux  and  L.  F.  Suthon  for  Succession  of  Thomas  H. 
Allen,  Opponent,  Appellee;  Henry  Chiapella  for  J.  B.  and  W.  A. 
Turner,  Opponents,  Appellees;  E,  B.  LeBreton  and  L.  De  Poorter 
for  Mrs.  Bettie  De  Berry,  Mrs.  Ellen  B.  Baker  and  Mrs.  Jennie  Boyle, 
Opponents,  Appellees. 
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Argaed  and  submitted  January  5,  1897. 
Opinion  handed  down  April  12,  1897. 
Rehearing  granted  May  10,  1897. 
Argaed  and  submitted  on  rehearing  June  4,  1897. 
Opinion  handed  down  on  rehearing  June  14,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  litigation  is  supplementary  to  and  grows  out 
of  a  previous  opinion  of  this  court,  which  was  rendered  in  a  suit  of 
same  title  as  this,  and  which  is  reported  in  48  An.  1086;  and  to 
which  we  refer  for  a  complete  statement  of  the  issues  involved  and 
the  conclusions  at  which  we  arrived,  the  chief  purpose  and  object 
thereof  being  to  determine  the  scope  and  meaning  of  the  will  of  the 
deceased. 

The  following  extract  from  our  opinion  in  that  case  will  illustrate, 
to  a  certain  extent,  the  scope  of  the  present  controversy,  namely : 

*'  The  succession  is  in  no  condition  for  final  settlement.  .  Tlie  crop 
of  1894  has  not  been  disposed  of,  and  the  sugar  bounty  claim  is 
uncollected  *  *  *  The  judgment  appealed  from  is  so  amended 
as  to  give  Mrs,  Bettie  Allen  the  net  proceeds  of  the  crop  on  the 
Rienzi  plantation  for  the  year  1S94,  and  one-* half  the  plantation; 
and  one -fifth  interest  in  same  to  each  of  the  families,"  etc.,  enum- 
erating them. 

In  all  other  respects  the  judgment  appealed  from  was  affirmed. 

But,  on  the  application  for  rehearing,  the  court  made  this  explan- 
atory statement,  viz. : 

<'  The  applicants  have  misunderstood  our  decree.  It  does  not  say, 
nor  was  it  intended  to  convey  the  impression,  that  the  funds  ready 
for  distribution  should  be  withheld  from  those  entitled  to  the  same 
under  the  will.  The  auccesHon  w  to  be  continued  in  its  administration 
until  the  payment  of  the  bounty ,  when  it  will  be  distributed  according 
to  law.  All  funds  ready  for  distribution  must  reach  their  destination 
without  unnecessary  delay."     (Our  italics.) 

In  that  condition  the  cause  was  remanded  to  the  lower  court  for 
further  proceedings,  and  final  settlement.  In  conformity  to  the  views 
therein  expressed. 

When  the  cause  went  back  to  the  lower  court,  the  executors, 
W.  F.  Collins  and  Mrs.  Bettie  Allen,  joined  in  the  preparation  and 
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filing  of  a  final  accoant,  but  Ogden  Smith,  the  third  executor, 
disagreeing  with  the  two  first  named,  with  respect  to  what  was  the 
correct  interpretation  to  be  placed  upon  our  opinion,  filed  a  separate 
final  account  of  bis  own,  in  which  he  made  a  distribution  different 
from  that  proposed  by  his  associates. 

These  two  final  accounts  resulted  in  sundry  oppositions,  the  dispo- 
sition of  which  is  the  subject  of  the  present  appeal. 

The  questions  at  issue  can  be  most  correctly  stated,  and  more 
understandingly  apprehended,  by  premising  our  recapitulation  of 
them  by  a  resume  of  the  District  Judge's  views,  as  they  are  set 
forth  in  his  reasons  for  judgment,  and,  for  that  purpose,  the  follow- 
ing extracts  therefrom  will  suffice,  namely : 

<<  By  an  agreement  of  record,  the  two  accounts  are  to  be  taken  as 
answers,  or  oppositions  to  each  other,  and  the  whole  matter  is  to  be 
considered  and  disposed  of  in  one  decree. 

<<  All  the  (legal)  heirs  have  filed  oppositions  to  the  final  account  of 
W.  F.  Collins  and  Mrs.  Bettie  Allen  (executors) ,  opposing  -(their) 
distribution  of  the  bounty  money  (to  the  latter),  alleging  that  it 
formed  no  part  of  the  crop  of  1894,  or  of  the  proceeds  thereof,  and 
is  unwilled,  and  (farther)  seeking  to  charge  her  with  the  portion  of 
the  expense  of  the  crop  of  1894  incurred  prior  to  the  death  of  (the  tetta- 
tor),  and  aUo  with  the  deficit  of  the  crop  of  189$.^^ 

He  then  states  that  all  of  the  heirs  except  three  concur  in  the 
account  filed  by  Executor  Ogden  Smith,  and  pray  for  its  homologa- 
tion, while  the  three  heirs  excepted  oppose  that  portion  of  same  in 
which  it  is  proposed  to  leave  them  out  entirely  in  the  distribution  of 
the  bounty  money ^  alleging  themselves  to  be  entitled  to  an  equal  di^- 
tril^utive  share  thereof. 

Then  follows  this  statement,  viz. : 

*'*'  The  only  questions  before  the  court  are  questions  of  law,  and 
the  first  one  is,  does  Mrs.  Allen  get  the  proceeds  of  the  crop  of  1894, 
after  deducting  the  expenses  incurred  by  the  executors,  after  the  death  of 
the  testator,  in  saving  the  crop;  or  must  the  expenses  incurred  prior  to 
the  death  of  the  testator  be  also  deducted,     (Our  italics.) 

*  41  ♦  ♦  ♦  »  • 

''  As  a  general  proposition  " — ^that  the  net  proceeds  are  what  remains 
after  deducting  all  the  costs  of  production — says  the  judge,  *'  this  is 
undoubtedly  correct;  but  the  expression  of  the  Supreme  Court  in 
reference  to  the  net  proceeds  of  the  crop  in  this  case  must  be  taken 
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in  conjanction  with  the  provisions  of  the  will  on  the  subject;  and  be 
construed  in  the  light  of  such  provision." 

He  then  observes  that  the  account  of  Ogden  Smith,  executor,  then 
before  the  court,  made  reference  to  the  net  proceeds  of  the  crop  of 
1894,  and  proposed  to  distribute  same  among  all  the  legatees,  *<  pro- 
vided said  legatees  shall  reimburse  to  the  estate  (the)  expenses 
incurred  to  make  and  save  said  crop  since  the  death  of  the  testator 
*  *  *  amounting  to  nineteen  thousand  seven  hundred  and  thirty 
dollars  and  twenty -six  cents;"  and  theo  stated  that,  in  passing 
upon  that  issue  he  adopted  that  view  of  the  matter,  and  that  it  was 
when  commentlDg  thereon,  that  this  court  used  the  expression  '*  net 
proceeds,"  and  decreed  Mrs.  Bettie  Allen  entitled  to  same  under  the 
terms  of  the  will. 

'<  But  the  question  (as  to)  what  are  the  net  proceeds,"  says  the 
judge,  ''  beyond  what  was  presented  by  the  pleadings,  was  not  passed 
upon  by  the  court. 

«'  The  clause  of  the  will  under  which  the  court  gave  the  crop  of  1894 
to  Mrs.  Allen  is  in  these  words,  viz. : 

'*  *  As  I  fear  property  will  be  very  low,  I  give  my  executors  five 
years  to  work  for  a  good  price.  In  the  meantime  that  they  are 
waiting  to  sell,  the  place  can  be  rented  or  worked  so  as  to  pay  all 
taxes  and  other  charges ;  any  over  that  to  go  to  Mrs.  Bettie  Allen'a 
credit.' 

**This  language  is  plain  and  unambiguous.  It  provides  for  the 
future  renting  or  working  of  the  plantation  to  pay  the  taxes  and 
charges  incurred  by  the  plantation  while  so  rented  and  worked; 
and  that  the  surplus  of  the  rental  or  proceeds  of  (the)  crop  were  ta 
be  turned  over  to  Mrs.  Allen.  But  it  does  not  provide  for  or  con- 
template the  payment  of  the  debts  contracted  by  the  testator  him- 
self prior  to  his  death,  whether  for  making  the  crop  or  not.  The 
will  speaks  for  the  future  and  directs  what  the  executors  shall  do  in 
the  management  of  the  plantation,  namely :  rent  or  work  it  so  as  to 
raise  revenue  to  pay  the  taxes  and  charges  while  waiting  for  a  better 
price,  and  to  turn  over  whatever  profits  are  made  in  thus  renting  or 
working  it  to  Mrs.  Allen." 

After  an  explanatory  statement,  the  judge  adds : 

'^The  language  of  the  will  too  plainly  provides  for  the  future  ta 
admit  of  charging  up  against  the  crops,  debts  contracted  and  in 
great  bulk  paid  prior  to  his  death.     It  is  clear  to  my  mind  that  th& 
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only  charges  against  the  crop  of  1894  [which  are  to  be  deducted 
from  the  gross  proceeds]  are  the  expenses  incurred  in  saving  and 
preparing  the  crop  for  market,  fixed  in  the  first  tableau  of  execu- 
tor Smith  *  *  *  at  nineteen  thousand  seven  hundred  and  thirty 
dollars  and  twenty- six  cents;  and  such  further  sum  as  may  have 
been  incurred  in  selling  the  property,"  amounting  to  two  thousand 
seven  hundred  and  sixty -six  dollars  and  thirteen  cents. 

He  leaves  out  of  consideration  the  question  of  the  deduction  of 
State  and  parish  taxes,  which  the  opponents  claim  should  also  be  de- 
ducted from  the  gross  proceeds  of  the  crop  of  1894,  because,  in  his 
opinion,  they  are  covered  by  the  plea  of  rea  judicata,  same  having 
been  proposed  for  settlement  on  the  first  account,  to  be  paid  from 
the  general  assets  and  funds  of  the  estate,  and  the  judgment  order- 
ing the  same  to  be  so  paid  not  having  been  disturbed  by  the  decree 
of  this  court. 

The  judge  then  addressed  his  reasons  to  the  claim  of  the  execu- 
tors, Collins  and  Mrs.  Allen,  to  the  effect  that  the  deficit  of  nine  hun- 
dred and  sixteen  dollars  and  nineteen  cents  on  the  crop  of  1895 
should  be  paid  from  the  unwilled  assets  of  the  estate,  going  to  the  legal 
heirs,  on  the  theory  that  Mrs.  Allen  never  consented  that 
the  plantation  should  be  worked  and  operated  for  her  account  in 
1895,  and  then  to  the  contention  of  the  executor.  Smith  contra,  and 
that  of  the  legal  heirs,  chat  this  deficit  must  be  paid  out  of  the  crop 
of  the  previous  year,  1894. 

With  regard  to  this  proposition,  the  judge  says: 

<<  I  think  the  contention  of  the  latter  is  well  founded.  The 
(provision  of)  the  will  already  quoted,  contemplated  that  the  place 
should  be  rented  or  worked  by  the  executors,  .pending  sale,  and 
while  waiting  for  a  good  price,  in  order  to  pay  the  taxes  and  other 
charges  on  the  place,  and  that  the  surplus  realized  at  the  close  of 
operations  should  be  put  to  the  credit  of  Mrs.  Allen." 

Dismissing  the  question  of  '^  net  proceeds "  with  these  ample 
remarks,  he  passed  to  the  consideration  of  the  "  bounty  money," 
and  on  that  question  he  says : 

**  I  am  clearly  of  the  opinion  that  the  bounty  money  forms  no  part 
of  the  crop  proper,  or  the  proceeds  thereof.  Though  based  on  the 
crop  as  a  means  of  calculation,  and  conditioned  on  the  production  of 
the  crop  by  the  owner  ofjthe  plantation  under  certain  rules,  it  was 
a  pure  gratuity  from  the  government. 
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<<  It  does  not,  therefore,  go  to  Mrs.  Allen  under  the  will,  but  to  the 
heirs  as  an  nnwilled  portion." 

He  then  says  that  the  three  legal  heirs  to  whom  no  legacies  were 
made  in  the  will,  other  than  the  sum  of  five  hundred  dollars  each^ 
claim  their  shares  in  the  .bounty  money,  on  the  ground  that  it  was  a 
gift  from  the  government,  made  after  the  death  of  the  deceased,  and, 
consequently,  did  not  fall  into  his  succession,  but  passed  to  the  legal 
heirs  of  the  deceased,  directly. 

The  judge  then  says : 

*'  The  bounty  was  given  after  the  death  of  the  deceased,  but  con- 
ditioned on  his  prior  fulfilment  of  certain  prerequisites  prescribed 
by  the  McKinley  bill ;  but  the  license  was  obtained,  and  the  equitable 
claim  in  payment  of  which  the  allowance  of  the  government  was 
made  had  been  granted  prior  to  the  death  of  the  testator.  The  gift 
was  to  the  testator,  or  his  estate,  and  not  to  his  heirs,  and,  conse- 
quently, formed  a  part  of  his  estate. 

''The  three  opponents  named  are  not  entitled  to  participate  in  the 
distribution,  having  been  cut  out  by  the  terms  of  the  will;  and  the 
bounty  money,  after  deduction  made  cf  costs  of  collecting  same, 
three  hundred  and  twenty -one  dollars  and  seventy  cents,  and  the 
executor's  commissions  therefor,  ninety- six  dollars  and  forty-one 
cents — equal  to  four  hundred  and  eighteen  dollars  and  eleven  cents 
— must  be  distributed  among  the  remaining  heirs." 

He  then  makes  the  following  statement  as  the  basis  of  his  judg- 
ment, viz. : 

**  From  ffross  proceeds  of  crop  of  1894 $56,072  68 

** Deduct  expenses  incurred  since  the  death  of  testator,  fixed  at 22,496  3» 

••  Leaving  balance  of $83,576  19 

"  Deduct  deficit  on  crop  of  1895,  as  fixed  In  account  of  Smith,  oxe<»utor, 

and  established  by  evidence $748  19 

and  executor's  commissions 726  U9—     1,473  58 


••  Net  proceeds  of  crops  of  1894  and  1896 $32,102  61 

*'  But  she  must  restore  amount  already  drawn  and  due  to  estate  by  her        3.725  22 

**  Balance  due  Mrs.  Allen  **  and  to  be  paid  her  out  of  proceeds  of  crop."...      28,377  39 

"  Considering  that  the  said  account  makes  a  correct  showing  of 
the  nnwilled  cash,  and  of  the  payments  of  the  legacies  and  of  the 
debts  under  the  judgment  heretof  ors  rendered,  except  as  to  the  item 
of  reserved  costs,  two  thousand  and  seventy -two  dollars  and  forty - 
three  cents,  the  item  of  amount  due  by  Mrs.  Allen,  and  the  bounty,  it 
is  ordered  and  decreed  that  said  final  account  of  the  executors,  Mrs. 
Allen  and  W.  F.  Collins,  be  and  the  same  is  approved  and  homolo* 
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gated,  except  in  so  far  as  hereinabove  amended,  and  as  hereinafter 

amended  as  to  the  items  just  named. 

*^  It  is  further  ordered  and  decreed  that  as  to  these  items  the  said 

account  be  reformed  and  recast  as  follows,  to -wit: 

"*  Amount  reserved  for  costg,  as  stated  in  said  account $'2,072  43 

'*  Amount  recoYered  from  Mrs.  Allen a.725  32 

*' Amount  recovered  from  bounty 11,569  35 

*'Total $17.367  00 

"Deduct  therefrom  costs  attendlni;  collection  of  bounty $321  70 

*•  Executor's  commissions 96  41 

"  Reserved  for  future  costs 300  00—        748  bl 

'•  Balance $16,618  19  " 

Then  follows  the  distribution  amongst  the  heirs,  which  it  will  be 
unnecessary  to  detail. 

From  this  judgment  the  following  parties  appealed,  viz. :  The 
49mith  heirs  and  the  executors,  Mrs.  Allen  and  W.  F.  Collins. 

In  this  court  appear  Mrs.  Jennie  Boyle,  Bettie  De  Berry  and  Allen ' 
Baker,  as  appellees,  and  make  answer  to  the  appeal  of  the  executors, 
and  aver  that  the  funds  received  by  them  from  the  governmeift  of 
the  United  States  under  act  of  Congress  in  the  latter  part  of  March, 
1895,  was  not  due  to  R.  H.  Allen,  nor  to  his  estate  at  his  death,  and 
forms  no  part  of  the  assets  of  said  estate,  nor  of  the  residuum 
thereof. 

That  the  said  R.  H.  Allen,  at  the  date  of  making  his  will,  and  at 
the  date  of  his  death,  had  no  claim  against  the  government  which  he 
could  have  enforced,  or  could  have  been  enforced  by  his  executors, 
subsequently. 

That  the  distribution  of  said  funds  is  not  governed  by  the  provis- 
ions of  the  will  of  the  deceased,  but  descends  directly  to  the 
opponents  as  heirs,  and  is  simply  held  in  trust  by  the  executors. 

^'That  the  clause  in  the  will  of  said  deceased,  which  has  been 
heretofore  construed  as  excluding  opponents  from  participation  In 
the  unwilled  property  of  the  testator,  has  not  concluded  them 
beyond  the  residuum  of  the  estate  such  as  it  was  at  the  date  of  the 
death  of  said  testator;  that  their  capacity  of  heirship  and  their  right 
to  demand  and  receive  from  gratuities  created  by  the  government 
under  special  laws  enacted  after  the  death  of  the  testator  has  not  been 
destroyed.'' 

Therefore  they  prayed  that  the  judgment  appealed  from  be  so 
amended  as  to  maintain  their  opposition  to  the  final  account  of  the 
executors. 
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The  administrator  of  the  succeseion  of  Thos.  H.  Allen  as  appellee 
filed  an  answer  to  the  appeal  of  the  executors,  Mrs.  Allen  and  W.  F. 
Collins,  and  prayed  for  an  amendment  of  the  judgment  appealed 
from,  '^  so  as  to  deduct  from  the  gross  proceeds  of  the  crop  of  1894 
all  the  expenses  of  making  the  said  crop,  including  those  preceding 
the  death  of  the  testator,"  as  well  as  those  which  were  incurred  by 
the  executors  in  its  administration  and  management,  after  his  death. 

The  opponents,  J.  B.  Turner  and  W.  A.  Turner,  also  appear  as 
appellees,  and  make  the  following  answer  to  the  appeal  of  the  execu- 
tors, viz. : 

That  the  judgment  appealed  from  should  be  affirmed  to  the  extent 
that  it- distributes  the  bounty  money  equally  between  the  three  sets 
of  heirs  at  law,  excluding  those  from  participation  therein  who  were 
excluded  by  the  express  terms  of  the  will. 

That  said  judgment  is  also  correct  in  so  far  as  it  distributed  among 
the  three  sets  of  heirs  at  law  not  excluded  by  the  will  the  amount 
reserved  by  the  executors  in  prior  settlement,  the  amount  of  pay- 
ments made  to  heirs  on  account,  and  the  further  sum  found  due  by 
Mrs.  Allen  for  moneys  drawn  in  advance. 

But,  they  aver,  that  in  other  respects  the  said  judgment  is  errone  - 
ous,  and  should  be  modified  and  amended  and  made  to  conform  to 
final  account  of  the  co-executor,  Ogden  Smith. 

That  said  judgment  is  particularly  erroneous  in  not  having 
ordered  to  be  returned  to  the  residuum  of  the  estate  the  sum 
of  four  thousand  four  hundred  and  seven  dollars  and  seventy -nine 
cents  paid  by  the  executors  in  making  the  crop  of  1894  after  the 
death  of  Richard  H.  Allen,  from  the  general  mass  of  the  estate,  and 
from  the  unwilled  cash  which  belonged  to  the  heirs  at  law  at  the 
date  of  his  death     *     *     *     and  out  of  the  crop  of  1894. 

Also,  that  said  judgment  is  erroneous  in  the  further  particular  that 
it'  failed  to  order  returned  to  the  general  mass  of  the  estate  all  ex- 
penses incurred  in  1894  to  make  the  crop  of  that  year,  and  particu- 
larly the  sum  of  twenty -two  thousand  eight  hundred  and  thirty  dol- 
lars paid  and  expended  by  the  testator  during  his  lifetime. 

Also,  that  it  is  erroneous  in  having  sustained  the  plea  of  res  adju- 
dicata;  and  in  some  other  minor  particulars. 

From  the  foregoing  synopsis  of  the  reasons  for  judgment,  and  of 
the  pleas  of  opponent,  we  take  the  questions  for  our  decision  to  be 
the  following,  viz. : 
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1.  Whether  the  account  of  Mrs.  Allen  and  W.  F.  Oolllns,  execu- 
tors, awarding  Mrs.  Bettie  Allen  the  net  proceeds  of  the  crop  of 
1894,  less  the  expenses  of  its  cultivation  and  manufacture  which  were 
incurred  by  the  executors  subsequent  to  the  death  of  the  testator, 
should  be  approved ;  or  should  the  theory  of  the  opponents  that  she 
be  only  allowed  the  net  proceeds  thereof,  after  deducting  all  expenses 
incurred  during  the  entire  year,  be  maintained  ? 

2.  Whether  the  aforesaid  account  awarding  the  ''  bounty  money  " 
to  Mrs.  Bettie  Allen,  as  special  legatee  under  the  will,  on  the  theory 
that  it  formed  a  part  of  the  net  proceeds  of  the  crop  of  1894  on  the 
Rienzi  plantation,  should  be  approved ;  or  should  the  theory  of  the 
opponents,  to  the  effect  that  same  formed  no  part  of  the  crop,  nor 
of  the  proceeds  thereof,  but,  on  the  contrary,  constituted  an 
unwilled  asset  of  the  testator,  which  at  his  death  passed  directly  to 
them  as  the  legal  heirs  of  the  residuum  of  his  estate,  should  be 
maintained? 

3.  Whether  the  contention  of  the  three  nieces  who  were  disin- 
herited by  the  will,  to  the  effect  that  they  are  entitled  to  a  share  in 
the  ''  bounty  money,"  on  the  ground  that  it  was  a  gift  from  the 
government  made  after  the  testator's  death,  and,  consequently,  did 
not  fall  into  his  succession  nor  constitute  a  part  of  the  residuum 
thereof,  but  descended  to  the  legal  heirs  directly,  should  obtain :  or, 
is  the  contention  of  the  legal  heirs — if  the  bounty  money  be  decided 
not  to  go  to  Mrs.  Bettie  Allen  as  special  legatee — that  said  nieces  are 
cut  off  by  the  terms  of  the  will  and  entitled  to  no  share  therein,  cor- 
rect, and  should  it  prevail? 

4.  Whether  the  said  account  proposing  that  the  deficit  of  eeven 
hundred  and  forty-eight  dollars  and  nineteen  cents  on  account  of 
the  crop  of  1895,  which  was  made  and  gathered  under  the  superin- 
tendence of  the  executors,  should  be  paid  from  the  unwilled  assets 
of  the  estate  going  to  the  legal  heirs,  on  the  theory  that  Mrs.  All^n 
never  consented  that  the  plantation  should  be  cultivated  for  her 
account,  should  be  approved,  or  should  it,  as  the  legal  heirs  contend, 
be  paid  from  the  proceeds  of  the  crop  of  1894,  going  to  Mrs.  Bettie 
Allen  as  special  legatee? 

5.  Whether  the  amount  claimed  in  reimbursement  of  taxes  paid 
on  real  estate  of  the  testator  are  covered  by  the  former  account  and 
concluded  by  the  plea  of  res  adjudicata  filed  by  Mrs.  Allen  and  W. 
F.  Collins,  executors;  or  is  same  open  for  examination  and  judgment 
on  the  final  account  before  us? 
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Id  addition  to  the  foregoing  the  attorneys  of  Mrs.  Bettie  AUen^ 
special  legatee,  object  to  the  charge  of  seven  hundred  and  twenty - 
five  dollars  and  thirty- nine  cents,  amount  of  the  commissions  of  W. 
F.  Oollins,  executor,  being  deducted  from  the  net  proceeds  of  the 
crop  of  1894,  insisting  that  the  same  is  a  charge  against  the  legal 
heirs,  and  not  against  her  as  legatee. 

We  will  take  these  propositions  without  regard  to  the  order  they 
were  taken  in  the  argument  or  presented  in  the  foregoing  rSsumi, 

I. 

What  is  the  true  meaning  and  import  of  the  phrpse  employed  in 
our  opinion,  "  the  net  proceeds  of  the  crop?  " 

In  our  opinion  in  the  former  case  we  simply  said : 

''  The  judgment  appealed  from  is  so  amended  as  to  give  Mrs. 
Bettie  Allen  the  net  proceeds  of  the  crop  of  1894,"  etc. ;  but  the 
clause  of  the  will  which  superinduced  that  interpretation  was  the 
following,  viz. : 

•'*  As  I  fear  property  will  be  very  low  I  give  my  executors  five 
years  to  work  for  a  good  price.  In  the  meantime  that  they  are 
waiting  to  sell,  the  place  can  be  rented  or  worked  so  as'  to  pay  all 
taxes  and  other  charges;  any  over  that  to  go  to  Mrs.  Bettie  Allen's 
credit." 

As  the  judge  a  quo  observed,  this  language  evidently  pointed  to 
and  provided  for  the  future,  and  it  had  no  effect  until  the  testator's 
death.  When  the  will  was  made  the  time  of  the  testator's  death 
was  unknown;  consequently  no  time  when  it  would  go  into  effect 
could  have  been  fixed  or  contemplated.  Hence,  the  testator  gave 
general  directions  to  the  executors  of  his  will  as  to  the  manner  in 
which  they  should  conduct  and  manage  the  estate  when  it  should 
come  under  their  control  after  his  death.  In  view  of  the  fact  that 
the  price  of  property  was  ruling  low  at  the  time  he  made  his  will  he 
gave  them  a  period  of  five  years  within  which  to  make  sale  of  his 
plantation ;  and,  further  providing  for  the  contingency  of  delay  in 
effecting  a  sale,  he  authorized  them  to  either  rent  or  work  ISame  so 
as  to  pay  all  taxes  and  charges.  And  in  this  connection  the  testator 
declared  that  *'any  over  that  (should)  go  to  Mrs.  Bettie  Allen's 
credit." 

To  our  minds  the  conclusion  is  clear  that  the  will  contemplated 
and  dealt  with  the  renting  or  cultivation  of  the  plantation  after  the 
70 
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death  of  the  testator,  and  during  snch  a  period  of  time  as  it  might 
remain  ander  the  administration  of  the  executors  pending  sale. 
That  as  a  necessary  consequence  the  taxes  and  other  charges  to 
which  the  testator  referred  were  those  to  be  incurred  during  their 
incumbency;  and  it  is  therefore  obvious  that  it  was  the  resulting 
balance,  after  their  deduction,  thkt  the  testator  desired  his  surviving 
widow  should  have. 

He  contemplated  that  those  planting  operations  might  continue  for 
five  years ;  and  should  that  have  been  the  case  she  would  have  been 
entitled  to  the  resulting  balance  o^  each  year's  operations.  But  the 
date  at  which  the  expenses  were  to  begin  was  evidently  that  at  which 
the  administration  of  the  executors  commenced;  and  only  those 
incurred  during  their  administration  should  be  deducted  from  the 
proceeds  of  the  crops  in  order  to  ascertain  the  net  balance  thereof, 
including  the  expense  of  making  the  sale. 

It  is  to  the  terms  and  conditions  of  the  testament  that  our  pre- 
vious opinion  relates,  when  it  mentions  the  net  proceeds  of  the  crop 
of  1894;  and  not  to  the  net  proceeds  of  a  crop,  taken  in  the  ordii- 
nary  acceptation  of  the  term. 

Had  the  testator  intended  that  the  expenses  he  had  incurred,  dur- 
ing his  lifetime,  should  be  deducted  or  accounted  for,  as  debts  and 
expenses  of  the  crop,  he  would  have  doubtless  made  some  definite 
statement  in  his  will  to  that  effect.     But  he  did  not  do  so. 

Our  conclusion  is,  that  in  this  respect  the  account  of  the  execu- 
tors, W.  F.  Collins  and  Mrs.  Allen,  is  correct. 

•     II. 

The  foregoing  argument,  in  our  opinion,  disposes  of  the  question 
of  the  deficit  on  account  of  the  crop  of  1895,  as  it  was  cultivated  and 
manufactured  under  the  superintendence  of  the  executors;  and  it 
necessarily  followed  the  destination  of  the  same  provision  of  the 
will  as  the  proceeds  of  the  crop  of  1894. 

As  the  crops  grown  on  the  plantation  pending  the  sale  were,  by 
the  mandate  of  the  will,  to  be  turned  over  to  Mrs.  Allen,  as  a  par- 
ticular legatee,  after  all  expenses  were  paid,  the  legal  heirs  must  be 
relieved  of  the  burdens  it  has  occasioned. 

It  follows,  necessarily,  that  this  deficit  is  not  a  charge  against  the 
unwilled  portion  of  the  testator's  estate;  and  for  the  same  reason  it 
is  not  a  charge  against  the  general  estate. 

In  this  respect,  our  conclusion  is,  that  the  account  is  erroneous. 
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III. 

The  claim  for  boanty  had  not  been  collected  when  the  saccession 
was  last  before  ns.  Tt  was  a  gratuity  from  the  government,  not- 
withstanding it  was  based  upon  an  estimate  of  the  crop,  as  a  means 
of  calculation,  and  predicated  upon  the 'production  of  a  crop  by  the 
owner  thereof,  under  rules  and  regulations  which  were  established 
by  the  treasury  department. 

The  allowance  of  the  bounty  was,  by  the  government,  conditioned 
on  the  fulfilment  by  the  deceased  of  certain  prerequisites,  though 
payment  of  it  was  not  made  until  after  his  death,  and  subsequent  to 
the  filing  of  the  executors'  provisioual  account. 

The  equitable  claim  of  the  deceased  to  the  bounty  had  been  cre- 
ated during  his  lifetime,  and  the  license  obtained,  and  all  conditions 
precedent  had  been  complied  with;  though  no  mention  of  it  was 
made  in  the  will. 

It  seems  quite  clear  to  our  minds  that  the  bounty  money  which 
was  collected  from  the  government  by  the  executors  formed  no 
part  of  the  crops  of  1894  and  1895,  nor  of  their  proceeds.  It  was  not 
in  esse  at  the  time  those  crops  were  grown  and  gathered. 

The  executors  did  nothing  but  make  the  necessary  proofs  prepar- 
atory to  its  collection  and  receive  payment  of  the  money.  It  must, 
consequently,  be  classed  as  an  unwilled  asset  of  the  deceased,  and 
not  as  part  of  the  net  proceeds  of  the  crop  of  1894,  passing,  under 
the  will,  to  Mrs.  Bettie  Allen. 

The  legal  principle  involved  is  rea  nova  in  a  great  measure,  and 
t>ut  few  authorities  applicable  thereto  are  available. 

In  Delogny  vs.  Creditors,  48  An.  488,  there  was  a  somewhat  sim- 
ilar question  discussed  and  decided.  In  that  case  the  judge  a  quo 
had  ordered  that  the  bounty  money  should  be  applied  to  the  credit 
of  a  mortgage  the  insolvent  had  given  to  his  commission  merchants, 
and  of  this  part  of  his  decree  we  said : 

''  As  relates  to  the  pledge  the  facts  are  that  the  mortgagor  bound 
himself  to  pay  the  bounty  of  the  government  to  the  creditor  imme- 
diately after  the  receipt  of  the  amount,  just  as  if  the  bounty  had 
been  a  portion  of  the  proceeds  of  the  plantation     *     *     * 

'*  The  bounty  was  not  delivered  at  the  time  the  attempt  was  made 
to  pledge  it  as  an  additional  security  for  the  debt.  It  was  collected 
from  the  government  by  the  syndic  some  time  after  the  act  of  mort- 
gage had  been  executed.     It  is  hardly  necessary  to  cite  authority  in 
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sapport  of  the  proposition  that  delivery  is  an  essential  to  secure  a 
pledge     ♦     ♦     ♦ 

^^  The  bounty  was  not  a  portion  of  the  proceeds  of  the  crop;  it 
was  no  part  of  the  crop. 

*^  We  know  of  no  principle  of  interpretation  under  which  it  is 
possible  to  hold  that  the  bounty  was  delivered  as  required,  and  came 
within  the  provisions  of  the  statute  relative  to  pledge  as  a  security." 

Taking  that  case  as  an  illustration  it  necessarily  results  from 
the  argument  that  the  bounty  did  not,  in  the  instant  case,  con- 
stitute a  part  of  the  crop.  As  it  did  not  constitute  a  part  of  the 
crop  of  Delogny,  possession  of  which  passed  to  his  mortgagee  as  a 
pledge ;  so  in  the  instant  case  the  bounty  did  not  constitute  a  portion 
of  the  surplus  of  the  proceeds  of  the  crops  of  1894  and  1895,  over 
and  above  their  expenses,  which  passed  by  the  will  to  Mrs.  Allen ; 
or,  in  the  language  of  the  District  Judge,  'Mt  does  not  go  to  Mrs. 
Allen  under  the  will,  but  to  the  heirs  as  an  unwilled  portion." 

The  history  of  congressional  legislation  on  the  question  of  reve- 
nue and  bounty  on  sugar  confirms  us  in  the  correctness  of  this  con- 
clusion. 

By  the  act  of  October  1,  1890,  known  as  the  tariff  act,  it  was  de- 
clared that,  from  and  after  the  1st  of  July,  1891,  and  until  the 
1st  of  July,   1905,  there  shall   be   paid   *Ho  the  producer  of  sugar 

*  ,*  *  a  boxmtv  of  two  cents  per  pound  ♦  ♦  *  under  such 
rules  and  regulations  as  *  *  *  the  Secretary  of  the  Treasury 
shall  prescribe." 

The  condition  prescribed  was  that  <*  the  producer  of  said  sugar,  to 
be  entitled  to  said  bounty,  shall  have  first  filed  prior  to  the  first  of 
each  year,  with  the  Commissioner  of  Internal  Revenue,  a  notice  of 
the  place  of  production  *  •*  *  with  an  estimate  of  the  amount  of 
sugar  proposed  to  be  produced   in  the  current  or  next  ensuing  year 

*  *  *  and  an  application  for  a  license  to  so  produce,  to  be  accom- 
panied  by  a  bond    in  a  penalty,  and  with  sureties,  to  be  approved 

*  *  *  conditioned  that  he  will  faithfully  observe  all  rules  and 
regulations  that  shall  be  prescribed  for  such  manufacture  and  pro- 
duction of  sugar." 

The  act  further  provided  that  ''  the  Commissioner  of  Internal 
Revenue,  upon  receiving  the  application  and  bond  hereinbefore  pro- 
vided for,  shall  issue  to  the  applicant  a  license  to  produce  sugar,' ^ 
but  for  a  period  of  one  year  only. 
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And  farther,  that  for  the  payment  of  the  bounty  <<  the  Secretary 
of  the  Treasury  is  authorized  to  draw  warrants  on  the  Treasurer  of 
the  United  States  for  such  sums  as  shall  be  necessary,"  etc. 

On  the  15th  of  August,  1894,  another  act  of  Congress  was  received 
by  the  President,  and,  in  default  of  his  approval,  became  a  law  on 
the  29th  of  the  month ;  the  purpose  and  effect  of  which  was  to  re- 
peal the  previous  bounty  provisions  of  the  revenue  law,  and  make 
it  *'  unlawful  to  issue  any  license  to  produce  sugar,  or  to  pay  any 
bounty  for  the  production  of  sugar  of  any  kind  under  said  act." 

In  this  condition  the  question  remained  until  the  Congress  passed 
another  act,  bearing  date  March  2, 1895,  making  appropriations  for 
sundry  civil  expenses  of  the  government  for  the  fiscal  year  1896, 
which,  amongst  other  things,  provided  '*  that  there  shall  be  paid  by 
the  Secretary  of  the  Treasury  to  those  producers  and  manufacturers 
of  sugar  *  *  *  ^ho  complied  with  the  provisions  of  the  bounty 
law  *  ^  *  a  bounty  of  two  cents  a  pound  on  all  sugars  *  *  * 
manufactured  and  produced  by  them  previous  to  the  28th  of  August, 
1894,  and  upon  which  no  bounty  has  been  previously  paid,"  etc. 

That  act  further  provided  that  '^  the  bounty  herein  authorized  to 
foe  paid  shall  be  paid  upon  the  presentation  of  such  proofs  of  manu- 
facture and  production  as  shall  be  required  in  each  case  by  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  and  under  such  rules  and  regulations  as  shall  be  pre  - 
scribed,"  etc. 

From  the  foregoing  extracts  from  the  laws  of  Congress  on  the  sub- 
ject, it  appears  that  a  bounty  on  sugar  was  first  granted  to  take 
effect  on  the  1st  of  July,  1891,  and  that  the  law  remained  in  force 
until  the  28th  of  August,  1894,  when  it  was  unconditionaily  repealed 
and  ceased  to  have  any  effect. 

In  the  month  of  September,  1894,  the  testator  died ;  consequently, 
when  his  testament  was  probated  and  went  into  effect  by  the  quali- 
fication of  the  executors  therein  appointed,  whatever  claim  the  tes- 
tator had  prevously ,  to  the  bounty,  had  been  completely  annihilated  by 
the  repeal  of  the  bounty  law,  and  no  right  or  claim  thereto  passed  to 
Mrs.  Allen  as  special  legatee  and  beneficiary  of  the  <'  net  proceeds 
of  the  crop  of  1894." 

And  when  in  March,  1895,  the  second  bounty  act  was  passed, 
which  gave  to  '<  those  producers  and  manufacturers  of  sugar  who 
had  complied  with  the  provisions  of  the  first  bounty  law,  a  bounty  of 
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two  cents  a  pound  on  all  sugars  manufactured  and  produced  by  them 
previous  to  the  28th  of  August,  1894,'^  the  crop  of  1894  had  been 
gathered  and  sold. 

On  this  statement  it  seems  evident  that  the  avails  of  the  bounty 
received  a  destination  specially  indicated  in  the  act  of  Congress ; 
that  is  to  say  to  those  persons  who  had  complied  fully  with  the  pro- 
visions of  the  former  bounty  law;  and  who  had  produced  and  manu- 
factured the  sugar  previous  to  the  repeal  of  that  law,  on  the  28th  of 
August,  1894. 

When  the  executors  took  charge  of  the  estate,  the  bounty  law 
was  repealed ;  and  all  they  did  subsequently  was  to  comply  with  the 
rules  and  regulations  specified  in  the  latter  act,  and  collect  the 
money  conformably  thereto. 

When  collected  it  passed  into  their  possession  and  custody,  as  an 
unwilled  asset  of  the  deceased,  and  must  pass  to  the  account  of  the 
legal  heirs ;  this,  of  course,  results  in  charging  to  the  general  estate 
aU  the  expenses  that  were  incident  to  the  collection  of  the  bounty 
claim  in  1895,  as  well  as  those  which  were  engendered  in  1894,  pre- 
paratory to  its  collection,  prior  to  the  passage  of  the  repealing 
statute. 

We  understand  this  to  be  the  purport  of  our  opinion  in  Webre  vs. 
Beltran,  47  An.  202,  and  of  the  United  States  Court  of  Appeals  in 
Calder  vs.  Henderson,  2  U.  S.  Appeals,  627.  In  the  former  case  the 
government  issued  a  license  to  Beltran  as  a  creditor  and  that  entitled 
him  subsequently  to  collect  the  bounty. 

As  explanatory  of  the  position  of  the  government  in  respect  to 
bounty,  vide  United  States  vs.  Realty  Company,  168  U.  S.  427. 

In  this  respect  we  are  of  opinion  that  the  account  of  the  executors, 
W.  F.  Collins  and  Mrs.  Allen,  is  erroneous. 

IV. 

Whether  the  three  nieces  who  were  excluded  from  participating 
in  the  residuum^  or  unwilled  portion  of  the  estate  of  their  ancestor, 
should  participate  in  that  poiiiion  of  it  represented  by  the  sugar 
bounty,  depends  solely  upon  the  response  we  make  to  the  proposi- 
tion which  is  stated  by  their  counsel  in  his  answer  to  the  appeal, 
viz. :  That  the  bounty  money  was  a  gift  from  the  government,  that 
was  made  after  the  testator's  death,  and  for  that  reason  it  did  not 
pass  into  his  succession,  nor  constitute  a  part  of  the  reHduum  there- 
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of;  but,  on  the  contrary,  descended  tothelegnl  heirs  of  the  deceased 
directly. 

We  are  not  aware  of  any  such  an  intermediate  stage  of  inheritance 
as  counsel's  theory  supposes. 

The  law  declares  that ''  the  succession  *  *  *  becomes  open 
by  death."     R.  0.  0.  934. 

That  ^'  a  succession  is  acquired  by  the  legal  heir  *  *  *  {^i^. 
mediately  after  the  death  of  the  deceased  person  to  whom  he  suc- 
ceeds."    R.  0.  O.  940. 

That  '^  the  succession  not  only  includes  the  rights  and  obligations 
of  the  deceased,  as  they  exist  at  the  time  of.  his  death,  but  all  that 
has  accrued  thereto  since  the  opening  of  the  succession,"  etc.  R» 
O.  O.  873. 

From  the  foregoing  provisions  it  is  clear,  that  all  the  unwilled 
assets  of  the  deceased,  including  the  bounty  money,  fell  into  the 
succession,  or  general  estate,  whether  same  were  in  esse  at  the  time 
of  the  ancestor's  death,  or  arose  into  existence  subsequently,  and 
constituted  the  residuum^  from  participation  in  which  the  three  dis- 
interested legal  heirs  are  precluded. 

In  this  respect  we  think  the  account  of  the  executors,  W.  F.  Oollina 
and  Mrs.  Allen,  is,  also,  erroneous — it  having  attributed  the  bounty 
money  to  Mrs.  Bettie  Allen,  and  this  controversy  being  an  ingredient 
thereof. 

V. 

We  think;  it  clear,  that  the  disputation  about  taxes  is  cut  off  by  the 
plea  of  res  jv^icata  tendered  by  the  executors,  W.  F.  Oollins  and 
Mrs.  Allen,  same  having  figured  on  the  provisional  account  pre- 
viously filed  and  homologated ;  and  which  passed  under  review  in 
the  former  decision  of  this  court. 

That  was  not  only  an  account  but  a  partial  tableau  of  distribution^ 
and  the  item  of  taxes  now  agitated  was  thereon  placed,  allowed  and 
paid  in  pursuance  of  the  judgment  of  the  court. 

Such  a  judgment  is  final,  and  conclusive  against  heirs,  legateea 
and  creditors;  and  operates  the  bar  of  res  adjudicaia. 

Succession  of  Conrad,  45  An.  89. 

VI. 
We  note  the  contention  of  the  executors,  W.  F.  Oollins  and  Mrs. 
Allen,  to  the  effect  that  commissions  of  the  executors  have  been 
erroneously  taken  into  the  calculation  of  the  judge  a  quo  as  part  of 
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the  expenses  of  the  crops  of  1894  and  1896,  and  deducted  therefrom 
in  finding  the  net  proceeds  thereof.  They  contend,  that  the  execu- 
tors' commissions  constitute  a  charge  against  the  general  estate  of 
the  deceased  tP  be  ascertained  upon  the  face  of  the  inventory ;  and 
that  same  can  not  be  legally  charged  against  the  allowance  going  to 
legatees.     In  other  words,  that  legatees  must  be  paid  in  full. 

Recurring  to  the  statement  we  have  already  quoted  from  the  reasons 
of  the  judge  a  quo  for  judgment,  we  find  amongst  the  charges  that  he 
deducted  from  ''the  gross  proceeds  of  the  crop  of  1894"  the  ''ex- 
ecutors' commissions,  seven  hundred  and  twenty -five  dollars  and 
thirty -nine  cents."  That  item  must  refer  to  executors'  commissions 
on  the  general  estate,  because  their  commissions  for  the  collection 
of  the  bounty  money  were  fixed  at  ninety -six  dollars  and  forty -one 
cents,  and  deducted  therefrom  separately. 

The  claim  of  counsel  for  the  executors  appears  to  be  well  founded 
in  this  respect;  and  the  account  should  be  so  altered  as  to  conform 
thereto. 

VII. 

We  have  dealt  with  the  account  of  the  executors,  W.  F.  Oollins 
and  Mrs.  Allen,  as  it  appeared  to  furnish  the  better  foundation  on 
which  to  formulate  an  opinion  than  that  of  Executor  Ogden  Smith — 
the  latter  being  practically  the  foundation  of  the  claim  of  the  legal 
heirs. 

A  careful  consideration  of  the  case  in  all  its  bearing^  has  satisfied 
our  minds  that  the  judge  a  guo  gave  it  his  careful  consideration  and 
reached  a  correct  solution  of  the  controversy  in  all  particulars,  ex- 
cept that  appertaining  to  the  executors'  commissions. 

In  that  respect  the  decree  should  be  amended. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  tax  the  general  estate  with  executors' 
commissions  in  the  amount  of  seven  hundred  and  twenty -five  dollars 
and  thirty -nine  cents,  and  to  place  a  corresponding  sum  to  the  credit 
of  the  net  proceeds  of  the  crop  of  1894  which  are  attributable  to  Mrs. 
Bettie  Allen  as  special  legatee;  and  that,  as  thus  amended,  the  same 
be  affirmed — all  costs  to  be  taxed  against  the  general  estate. 

On  Application  for  a  Rbhearing. 

Breaux,  J.  Only  one  issue  remains  for  further  consideration. 
The  rehearing  at  this  time  confined  the  question  to  the  bounty 
money. 
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The  end  of  the  boanty  was  to  encourage  the  production  of  cane. 

It  devolved  upon  ns  to  determine  by  whom  the  cane  was  pro- 
duced 

In  our  judgment,  after  carefully  reading  the  act,  it  is  evident  that 
the  producer  was  to  be  the  first  to  receive  the  benefit  of  the  bounty. 

It  devolved  upon  him,  in  order  to  recover  the  bounty,  to  comply 
with  certain  formalities. 

The  act  (although  it  includes  the  manufacture  of  cane  into  sugar 
as  one  of  the  essentials)  places  the  manufacture  of  the  sugar  in 
matter  of  the  bounty  scheme  in  a  secondary  position. 

In  other  words,  in  our  view,  production  was  a  first,  and  manufact- 
ure a  secondary,  consideration. 

Each,  however,  was  essential  in  order  to  enable  the  producer  to 
recover  the  bounty. 

In  order  to  determine  who  was  the  producer  we  have  had  to  con- 
sider questions  of  title  and  of  ownership. 

To  the  date  of  the  testator's  death  on  September  19,  1894,  the 
plantation  had  been  his  property;  the  crop  had  been  planted  and 
cultivated  by  him,  and  all  expenses  to  that  date  were  paid  from  his 
funds.  The  value  of  the  crop,  at  that  date,  he  had  earned :  be  had 
also  earned  a  proportionate  share  of  the  bounty,  not  because  the 
bounty  was  part  of  the  crop,  not  because  it  was  part  of  the  proceeds, 
but  because  the  bounty  was  granted  to  the  producer  of  the  crop. 

In  determining  who  was  the  producer  it  was  not  possible  to  exclude 
from  all  consideration  the  labor  applied  under  the  direction  of  the 
owner,  and  the  amount  expended  by  him. 

The  legatee  here  claiming  assisted  after  the  date  just  stated  in 
producing  the  crop,  but  she  was  not  the  exclusive  producer  from 
the  first,  and  she,  therefore,  Is  not  entitled  to  the  whole  bounty  of 
the  government  granted  to  the  producers  who  produced  an  entire 
thing,  a  crop. 

After  having  decided  that  to  the  date  already  mentioned  the 
testator  was  the  producer,  we  applied  ourselves  to  ascertain  by 
whom  this  producer  was  succeeded  as  a  producer;  whether  it  was 
Mrs.  Bettie  Allen  as  legatee  or  the  legal  heirs. 

We  must  meet  the  fact,  for  it  is  plainly  written  in  the  will  of  the 
testator  that  she  was  the  legatee  of  one -half  of  the  plantation.  There 
was,  it  is  true,  qualification  or  limitation  in  matter  of  the  right  to 
one -half. 
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It  TemainB  that  she  was  the  owner  of  one -half  of  the  place.  If  we 
were  to  stop  here  this  would  limit  the  interest  of  Mrs.  Allen,  as  a 
producer,  to  one-fonrth  of  the  crop;  that  is,  if  we  should  consider 
that  the  ownership  of  one -half  of  the  plantation  was  of  itself  enough 
to  prove  that  she  was  the  producer.    We  do  not  think  it  was. 

But  there  are  other  clauses  of  the  will  which,  in  our  yiew«  extend 
her  right  and  show  that  she  was  the  producer  after  the  death  of  Mr. 
Allen.  She  paid  all  the  expenses  of  the  crop;  she  was  to  receive 
the  proceeds  under  the  terms  of  the  will;  indeed  she  was  the 
owner  of  the  crop.  She  can  well  be  considered,  as  we  think,  the 
producer  after  the  death  of  her  husband. 

We  desire  it  to  be  well  understood  that  in  our  opinion  the  bounty 
money  is  no  part  of  the  crop  or  the  proceeds  of  the  crop.  The  ques- 
tion was,  in  this  case,  who  was  the  owner  and  producer  of  the  crop 
after  the  death  of  the  testator.  We  adhere  to  the  case  of  Delogny  vs. 
Her  Creditors,  48  An.  488.  In  that  case,  as  in  the  case  before  us,  the 
owner  was  the  producer  of  the  crop,  but  she,  Mrs.  Delogny,  in  pledg- 
ing the  crop,  had  not  pledged  the  bounty  granted  by  the  govern- 
ment. 

Having  settled  upon  this,  as  our  view  of  the  point,  we  must  deter- 
mine the  relative  value  of  the  interest  of  each  producer. 

We  deem  it  in  place  to  state  that  in  ascertaining  these  values,  we 
calculated  upon  the  basis  of  round  numbers  in  support  of  a  general 
conclusion  and  not  upon  the  basis  of  figures  given  to  establish  an 
absolute  accurate  balance ;  we  think  none  the  less  our  basis  is  cor- 
rect enough  to  sustain  our  judgment  in  the  matter. 

It  is  well  known  everywhere  in  Louisiana,  at  any  rate,  that  the 
labor  and  expense  of  cultivating  a  cane  crop  are  about  at  an  end  on 
the  19th  of  September.  The  cane  has  been  cultivated  and  laid  by; 
the  crop  is  left  to  the  fertility  of  the  soil,  the  fall  of  the  snnbeama 
and  to  the  soft  architectural  hands  of  the  showers. 

As  an  estimate,  we  believe,  that  on  the  well  employed  plantation, 
such  as  we  think  this  was,  the  cost  of  cultivation  is  about  equal  to 
the  cost  of  manufacture,  and  that  upon  that  basis  the  heirs  at  law 
are  entitled  to  one-half  of  the  bounty  and  the  legatee,  Mrs.  AUen^ 
to  the  other  half. 

We  have  adopted  this  basis  because  we  think  it  is  fair  and  just  to 
all  the  interested  parties,  and  also  because  it  concerns  the  State  and 
heirs  and  legatees,  that  there  be  an  end  to  lawsuits. 
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If  we  were  to  remand  the  case  to  ascertain  with  great  precision 
the  value  of  the  crop  prior  to  the  19th  of  September,  and  the  value 
of  the  crop  after  the  19th  of  September,  corresponding  with  the 
interest  of  each  producer,  we  do  not  think  the  result  would  be  more 
satisfactory  and  just;  besides  any  difference  which  might  be  found 
would  be  more  than  counterbalanced  by  the  unavoidable  delay  and 
expense  consequent  upon  the  remanding. 

It  is  therefore  ordered  and  adjudged  that  the  bounty  money  in 
controversy  be  divided  equally  and  that  one -half  this  money  be 
distributed  among  the  heirs  as  an  unwilled  portion,  and  that  the 
other  half  be  delivered  to  Mrs.  Allen,  legatee. 

With  this  amendment  the  judgment  appealed  from  is  affirmed  at 
appellees'  costs. 

MiLLBB,  J.  My  view  is  the  bounty  money  goes  to  Mrs.  Allen  and 
those  heirs  who  with  her  inherit  the  Rienzi  plantation. 


No.  12,460. 
SuooBSSiON  OP   William   T.    Riohabds,  J.  0.  Gilmobb,  TflSTA-     iriTiBl 
mbhtaby  Exbgutob.  ^^L®^' 

The  estimation  of  the  value  of  professional  serrices  of  an  attorney  at  law  is  only  fa  i^^ 
a  question  of  law,  and  one  that  oomes  peculiarly  within  the  proylnce  of  the 
Judge  a  quo  who  superintended  the  making  up  of  the  renord  upon  which  same 
must  necessarily  depend,  glring  him  a  very  Intimate  acquaintance  with  all  of 
Its  details,  as  well  as  knowledge  of  the  kind  and  value  of  what  services  were 
performed. 

In  such  a  case  this  court  will  accept  his  estimation  as  a  correct  and  proper  one^ 
in.  the  absence  of  any  manifest  error  of  Judgment  on  his  part. 

A  PPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
'**'    Monroe y  J, 


Oeorge  F.  Lapeyre  and  J,   O,  Oilmore  (J.  O.  HawkeSj  of  Goun8el> 
for  Testamentary  Executor  et  ato.,  Ap|>6llant8. 


Farrar^  Jonaa  dt  KrtUtsohnUt  for  Board  of  Administrators  of  th& 
Oharity  Hospital,  Opponents,  Appellees. 


Argued  and  submitted  April  15,  1897. 
Opinion  handed  down  May  10,  1897. 
Rehearing  refused  June  19,  1897. 
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The  opinion  of  the  coort  was  delivered  by 

Watkins,  J.  William  T.  Richards  died  in  the  city  of  New  Orleans 
on  the  19th  of  May,  1896,  leaving  an  estate  which  was  inventoried  at 
one  hundred  and  sixty -eight  thousand  seven  hundred  and  thirty -one 
dollars  and  eight  cents — consisting  of  improved  real  estate  situated 
in  the  city  of  New  Orleans,  cash,  stocks,  bonds  and  other  securities. 

The  succession  was  entirely  free  from  debt. 

The  deceased  left  surviving,  neither  widow  nor  forced  heirs ;  and 
he  disposed  of  his  property  by  an  olographic  last  wUl,  wherein  he 
made  a  number  of  special  legacies,  and  constituted  the  Charity  Hos- 
pital at  New  Orleans  residuary  legatee. 

He  appointed  Joseph  C.  Gilmore  sole  executor  and  made  a  bequest 
in  his  favor  of  two  improved  lots  situated  on  St.  Charles  avenue, 
carrying  an  inventoried  value  of  seven  thousand  five  hundred  dol- 
lars. 

On  the  petition  of  the  designated  executor — he  being  at  the  same 
time  a  practising  attorney  at  law — the  will  was  admitted  to  probate, 
letters  testamentary  were  issued  to  him  and  he  was  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of  his  trust. 

Subsequently,  the  executor  employed  an  attorney  at  law  to 
co-operate  with  and  assist  him  in  the  management  of  the  business 
and  affairs  of  the  estate ;  and  said  attorney  joined  the  execator  and 
co-operated  with  and  assisted  him  in  the  management  and  admin- 
istration until  the  final  completion  thereof  by  filing  a  final  account. 

There  was  no  litigation  in  reference  to  the  succession  up  to  the 
^ling  of  the  final  account ;  and  the  matter  of  litigation  now  before 
us  arises  upon  an  opposition  on  the  part  of  the  Charity  Hospital,  as 
residuary  legatee. 

The  character  and  extent  of  the  opposition  can  be  best  presented 
in  the  following  extract  from  the  brief  of  counsel  for  the  opponent, 
viz.: 

''  The  opposition  of  the  Charity  Hospital  was  to  nine  items  of  the 
account,  as  follows,  to -wit: 

1.  Possible  provision  for  care  of  tomb $1,000  00 

2.  Appraiser's  fees 300  00 

3.  Notary's  fees 1,050  00 

4.  Auctioneer's  fees 3,967  U 

Z,  Clerical  work  and  preparing  the  account 300  00 

€.  Reserved  for  the  homologa^on  of  the  account 160  00 

7.r Amount  retained  to  be  advanced  (or  certain  taxes 650  00 

8.  Attention  and  nursing  in  last  illness «00  00 

5.  Attorneys'  fees,  J.  C.  Gilmore  and  George  F.  Lapeyre 13,000  00 
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The  farther  statement  of  the  brief  pats  the  groands  of  opposition 
very  concisely  in  the  followinc:  para^aph,  viz. : 

"  These  items  are  opposed  as  anaathorized  and  excessive,  and 
with  respect  to  the  item  of  attorneys'  fees,  for  the  farther  reason 
that  the  executor  being  himself  an  attorney  was  boand  to  render 
such  services  as  were  required,  the  estate  being  entirely  solvent  and 
the  proceedings  purely  formal  and  not  justifying  the  employment  of 
any  other  counsel ;  and  that  if  any  fee  should  be  ordered  to  be  paid 
to  such  other  counsel,  then  that  it  should  be  debited  to  the  executor, 
personally,  in  account  with  the  estate,  as  no  services  of  other  coun- 
sel were  at  all  necessary."     Pages  3  and  4  of  opponent's  brief. 

On  the  trial  there  was  judgment  sustaining  the  opposition  in  the 
following  particulars,  namely  : 

1.  In  respect  to  the  provision  for  the  care  of  the  tomb  of  the  de- 
ceased, one  thousand  dollars. 

2.  Olerical  work  in  preparing  the  account,  three  hundred  dollars. 

3.  Amount  retained  to  cover  taxen,  five  hundred  and  fifty  dol- 
lars. 

4.  Attention  and  nursing  in  last  illness,  three  hundred  dollars. 

6.  So  much  of  the  item  of  attorneys'  fees  as  may  have  been  in* 
tended  as  allowing  a  fee  to  J.  0.  Gilnxore  being  stricken  out  and 
disallowed. 

And  the  following  items  were  reduced  as  follows,  viz. : 

(a)  Appraiser's  fee  of  three  hundred  dollars  to  thirty- two  dollars. 

(b)  Notary's  fee  of  one  thousand  and  fifty  dollars  to  five  hundred 
and  fifty  dollars. 

(e)  Auctioneer's  fee  of  two  thousand  nine  hundred  and  sixty - 
seven  dollars  and  fourteen  cents  to  one  thousand  five  hundred  and 
fifty- two  dollars  and  forty -one  cents. 

(d)  Amount  reserved  to  cover  homologation  of  account  of  one 
hnndred  and  fifty  dollais  to  seventy -five  dollars. 

(t)  The  amount  allowed  out  of  the  total  sum  of  twelve  thousand 
dollars  awarded  on  account  for  the  attorneys'  fees  is  so  as  to  allow 
George  F.  Lapayre,  attorney,  one  thousand  five  hundred  dollars. 

The  decree  sustaining  the  opposition  rejected  and  disallowed  the 
first  series  of  items  altogether;  and  reduced  those  of  the  second 
series  so  as  to  conform  to  the  opposition. 

From  that  judgment  the  executor  appeals;  and  likewise  George 
P.  Lapeyre,  Phillip  M.  Gilmore,  Mrs.  Fanny  Thompson  and  the  twa 
appraisers,  W.  V.  Gilmore  and  T.  N.  Gilmore. 
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Answering  these  several  appeals,  the  opponent  affirms  the  cor- 
rectness of  the  jadgment  of  the  lower  coart  in  all  respects  except 
one,  that  is  to  say  as  to  the  amount  awarded  George  F.  Lapeyre  as 
Attorney ;  and  in  that  respect  its  contention  is  that  same  should  be 
disallowed  altogether. 

Bat,  in  the  alternative  that  any  sum  is  awarded  in  his  favor,  that 
a  similar  amount  be  debited  against  the  executor  personally. 

Our  learned  brother  of  the  lower  court  went  over  the  case  very 
carefully  in  his  reasons  for  judgment,  and  the  record  itself  was  made 
up  in  his  presence,  in  greater  part — giving  him  a  peculiarly  intimate 
acquaintance  with  all  of  its  details,  as  well  as  knowledge  of  the  kin<f 
and  value  of  the  services  that  were  performed  by  the  various  claim- 
ants who  figure  on  the  executor's  account. 

From  the  record  it  appears  that  the  administration  of  the  execu- 
tor only  continued  for  a  period  of  four  months  from  the  time  the  will 
was  probated  to  the  date  of  filing  the  final  account;  and  that  during 
that  time  only  such  formal  acts  were  performed  by  the  employed 
counsel  of  the  executor,  as  preparing  a  petition  for  the  sale  of  the 
property  of  the  succession  for  the  purpose  of  discharging  legacies  and 
settling  the  estate;  preparing  a  petition  for  the  homologation  of  the 
inventory;  one  for  authority  to  draw  money  from  bank;  one  for 
authority  to  pay  privileged  claims;  one  for  authority  to  extend  a 
mortgage  note,  and  one  for  special  authority  to  deposit  funds  in  the 
Canal  Bank. 

In  addition  to  the  foregoing  there  were  but  few  other  purely 
formal  acts  done  by  either  the  executor  or  his  attorney  at  law. 

In  oral  arguments  and  briefs,  the  principal  question  discussed 
and  impressed  upon  our  attention  was  that  of  attorneys'  fees — the 
correctness  of  the  judgment  on  other  questions  seeming,  inferen- 
tially  at  least,  to  have  been  conceded. 

Counsel  for  opponent  concedes  that  if,  in  our  opinion,  anything  is 
due  in  the  way  of  attorneys'  fees,  the  amount  of  fifteen  hundred  dol- 
lars, as  allowed  by  the  court,  is  not  excessive ;  and  in  our  opinion, 
we  deem  it  unquestionable  that  something  in  the  way  of  attorneys' 
fees  is  due,  notwithstanding  the  executor  is  an  attorney  at  law. 

We  understand  that  principle  to  have  been  settled  by  this  court  in 
the  recent  case  of  Fenner,  Henderson  &  Fenner  vs.  Succession  of 
McCan,  49  An.,  and  to  that  opinion  we  adhere. 

But,  as  in  every  case  of  attorneys'  fees,  the  court  must  deal  with 
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the  question  as  one  of  law  based  upon  a  quantum  meruitj  we  will,  of 
course,  not  tie  its  decision  down  by  precedents  as  to  amount  to  be 
awarded  in  any  given  case ;  bat  we  will  appraise  the  services  rendered 
according  to  an  estimation  of  value  and  the  circumstances  surround - 
ing  it. 

Taking  this  view  of  the  matter  in  hand,  it  is  our  deliberate  judg- 
ment that  the  District  Judge  entertained  a  proper  appreciation  of  the 
services  performed  and  rendered  a  proper  decree. 

Judgment  affirmed. 


No.   12,442. 
Thomas  H.  Handy  &  Co.  vs.  A.  Oommandeb. 

The  right  to  adopt  and  use  a  symbol  or  device  to  distinguish  the  goods  or  prop- 
erty made  or  sold  by  the  person  whose  mark  It  is,  to  the  exclusion  of  use  by  all 
other  persons,  has  long  been  recognized  by  the  common  law  and  by  the  Chan- 
cery Courts  of  England  and  of  this  country, 

It  is  a  property  right  for  an  infringement  of  which  damages  may  be  recovered  in 
an  action  at  law;  and  to  prevent  th«  continued  violation  of  which  an  injunc- 
tion may  be  resorted  to. 

The  trade  mark  generally,  is  the  adoption  of  something  already  in  existence  as 
the  distinctive  symbol  of  the  party  using  it;  and  the  exclusive  right  grows  out 
of  its  use  and  not  its  adoption. 

Trade  mark  does  not,  like  a  patent  or  copyright,  depend  upon  novelty,  invention, 
discovery  or  any  work  of  the  brain.  It  requires  no  fancy  or  imagination;  no 
genius  nor  laborious  conception.  * 

It  is  exclusively  founded  upon  priority  of  appropriation.  Every  one  is  at  liberty 
to  afflx  to  a  product  of  his  own  manufacture,  any  symbol  or  device,  not  pre- 
viously appropriated,  which  will  distinguish  it  from  articles  uf  same  general 
nature  sold  or  manufactured  by  others,  and  thus  secure  himself  the  benefit  of 
increased  sale  by  reason  of  any  peculiar  excellence  he  may  have  given  it. 

The  symbol  or  device  thus  becomes  a  sign  to  the  public  of  the  origin  of  the  goods 
to  which  it  is  attached,  and  an  assurance  that  they  are  the  genuine  article  of 
the  original  producer. 

In  this  way  it  often  proves  to  be  of  great  value  to  the  manufacturer  In  preventing 
the  substitution  and  sale  of  an  inferior  and  different  article  for  his  products. 
It  becomes  his  trade  mark  and  the  courts  will  protect  him  in  its  exclusive  use. 

The  object  of  the  trade  mark  is  to  indicate,  cither  by  its  own  meaning  or  by  asso- 
ciation, the  origin  or  ownership  of  the  article  to  which  it  is  applied. 

If  it  did  not,  it  would  serve  no  usefulpurpose,  either  to  the  manufacturer  or  to  the 
public;  and  it  would  afford  no  protection  to  either,  against  the  sale  of  a  spuri- 
ous, in  place  of  the  genuine  article. 

APPEAL   from  the  Civil  District  Ooart  for .  the  Parish  of  Orleans. 
Ellia,  J. 


Frank  N,  Butler  for  Plaintiffs,  Appellees. 
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H,  C.  Cage  for  Defendant,  Appellant. 


Argaed  and  submitted  March  31,  1897. 
Opinion  handed  down  May  10, 1897. 
Rehearing  refnsed  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiffs  claiming  to  be  the  sole  and  exclusive 
owners  of  a  certain  trade  mark  which  they  adopted  in  1893,  and 
have  since  used  to  distinguish  their  Aromatic  Cocktail  Bitters,  and  to 
which  they  have  at  all  times  had  the  exclusive  right  of  use ;  and 
alleging  that  the  defendant  has  been  guilty  of  an  infringement 
thereof,  prayed  for  a  writ  of  injunction  against  him  and  his  agents 
and  employees  from  further  using  or  attempting  to  use  same, 
directly  or  indirectly,  or  any  trade  mark  of  similar  design  or  device. 
They  also  alleged  a  resulting  injury  from  said  infringement,  and 
prayed  for  compensatory  damages  in  the  sum  of  two  thousand  five 
hundred  dollars. 

On  the  trial   there  was  judgment  pronounced  in   favor  of  the 

plaintiff  for  four  hundred  and  fifty  dollars  damages,  perpetuating  the 

injunction,  and  the  defendant  prosecutes  this  appeal,    after  making 

an  unsuccessful  effort  to  obtain  a  new  trial. 
t 
The  following  extract  from  the  brief  of  the  plaintiffs'  counsel  very 

accurately  states  their  side  of  ^he  case,  and  we  have  adopted  it  for 

convenience  of  statement,  to -wit: 

'<Tho8.  H.  Handy  was  carrying  on  a  wine  and  liquor  business  in 

this  city,  at  Nos.   12  and  14  Royal  street,  lor  many  years  prior  to 

1874,    and    in    connection    therewith    manufactured    and    sold   an 

'  Aromatic  Cocktail  Bitcers,'  according  to  a  formula  which  he  had 

purchased  from  Peychaud,  who  remained  in  Handy' s   employ  up   to 

the   time   of  his  death  in  1876.     About  that  time  Handy  became 

involved,  financially,  and  required  fresh  capital  for  said   business, 

obtained   the  same  from  William  McQuoid — who  became  the  real 

principal   of  the   house — with  Thos.   H.  Handy  as  his  agent,  and, 

thereafter,  the  business  was  carried  on,  at  the  same  place,  under  the 

style  of  *  Thos.  H.  Handy,  Agent;'   Handy  retaining  his  interest 

therein  until  his  death,  when  a  new  ^rm  was  entered  into,  under  the 

style  of  Thos.   H.   Handy  &  Co.,   composed   of  the  said  William 

McQuoid,  Thios.  H.  Handy 's   widow,  and   two  clerks  who  had  been 
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employed  in  the  hoase  when  the  same  was  condacted  in  the  name  of 
<  Thos.  H.  Handy,  Agent.' 

''  During  all  of  these  years  the  aforesaid  'Aromatic  Oocktail  Bitters' 
compounded  under  the  '  formala '  which  Handy  had  purchased  from 
Peychand,  was  manufactured  and  sold  by  Thos.  H.  Handy,  Thos.  H. 
Handy,  Agent,  and  Thos.  H.  Handy  &  Co.,  under  the  'trade  mark,' 
which  is  declared  on  by  plaintiffs  in  the  above  entitled  suit. 

'*  Defendant,  Commander,  was  in  plaintiff's  employ  for  several 
years,  and  while  his  services  were  thus  engaged  and  paid  for  by 
plaintiffs,  he  learned  the  aforesaid  '  formula '  for  their  '  Aromatic 
Cocktail  Bitters.'  Commander  left  plaintiffs'  employ  in  1893,  and 
soon  afterward  set  up  a  rival  establishment  for  the  manufacture  and 
sale  of  their  aforesaid  'Aromatic  Cocktail  Bitters,'  and  put  the  same 
on  the  market,  through  solicitors  and  canvassers,  under  Handy  & 
Co.'s  '  trade  mark,'  and  thereby  did  all  in  his  power  to  deceive  the 
public  into  the  belief  that  he  was  selling  plaintiffs'  '  Aromatic  Cock- 
tail Bitters.'  In  size,  style,  color,  lettering  and  execution,  and  word 
for  word,  not  a  point  of  difference  exists  between  the  *  trade  mark  ' 
of  Handy  &  Co.  and  the  *  trade  mark  '  thus  put  forth  by  Commander, 
except  that  the  latter  is  styled  '  Commander's  Bitters,'  while  the 
former  is  styled  '  Handy 's  Bitters.'  An  inspection  of  the  two  '  trade 
marks,'  which  are  attached  to  page  15^2  of  the  transcript  of  appeal, 
will  show  their  exact  identity  with  the  above  exceptions,  and  will 
conclusively  establish  defendant's  palpable  and  flagrant  infringement 
of  plaintiffs'  *  trade  mark.'  " 

Plaintiffs  complain  that  on  account  of  the  aforesaid  infringement 
of  their  trade  mark  they  found  themselves  competing  with  the 
defendant,  as  a  seller  of  their  own  goods,  under  what  appeared,  on 
a  casual  examination,  to  be  their  own  trade  mark ;  and  which  he  had 
thus  wrongfully  appropriated  for  the  purpose  of  inducing  the  belief 
that  the  goods  he  was  selling  were  the  aromatic  cocktail  bitters. 

That  in  a  short  time  they  came  to  realize  that  the  defendant  was, 
by  this  means,  depriving  them  of  a  very  large  part  of  their  trade,  as 
their  sales  had  become  reduced  from  a  total  of  eighty-one  cases  sold 
in  December,  1893,  to  a  total  of  twelve  cases  sold  in  August,  1894. 

The  defence  was  a  general  denial. 

The  defendant's  counsel  frankly  admits  in  his  brief  that  "  the  evi- 
dence proves  beyond  the  peradventure  of  a  doubt  that  the  Peychaud 
Bitters  is  the  leading  and  recognized  standard  bitters  in  this  market, 
71 
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and  that  the  Peychaud  Bitters,  Handy  Bitten  and  Oommander  Bitten 
are  one  and  the  same  thing." 

That  the  formula  used  is  not  patented  and  not  proprietary,  and 
that  the  reputation  of  the  concoction  was  made  in  the  name  of  the 
Peychaud  Bitters— originally  prepared  by  a  man  of  that  name. 

He  farther  states  that  said  preparation  was  made  and  for  a  long 
time  sold  as  the  Peychaud  Bitten  under  a  label  containing  the  fol- 
lowing legend,  viz. : 

<<  Peychaud's  American  Aromatic  Bitter  Oordial.  This  cordial  is 
the  most  palatable  and  flavorous  ever  yet  prepared  from  aromatic 
and  bitter  ingredients,  eminently  calculated  to  open  the  appetite  and 
invigorate  the  functions  of  the  stomach,  and  thereby  prevent  dys- 
pepsia. Dose  for  adults  one  tq  two  tablespoonsful  before  meals  in  a 
little  sugar  and  water,  or  in  a  little  sherry,  madeira  or  brandy  if  pre- 
ferred. For  children  I  from  one  to  three  teaspoonsful,  according  to 
age.  Mixed  with  anisette  and  a  little  water  it  makes  a  most  pleas- 
ant stomachic." 

That  under  this  label  it  attained  a  great  and  lasting  popularity 
with  the  public. 

He  then  represents  that  Thos.  H.  Handy  became  acquainted  with 
the  formulaj  and  for  several  yean  made  the  same  preparation,  which 
he  sold  under  the  name  of  Handy's  Aromatic  Cocktail  Bitters,  with 
a  legend  copied  almost  verbatim  from  that  employed  on  the  Peychaud 
Bitters,  to -wit: 

''  Handy 's  Aromatic  Oocktail  Bitters.  These  bitten  are  the  most 
palatable  and  flavorous  ever  sold  prepared  from  aromatic  and  bitter 
ingredients.  It  stimulates  the  appetite  and  invigorates  the  func- 
tions, thereby  preventing  dyspepsia.  A  teaspoonfnl  to  be  taken 
either  with  sherry  or  madeira,  or  if  preferred,  with  a  little  anisette 
or  brandy,  with  or  without  water,  which  thus  makes  a  very  light 
and  pleasant  tonic." 

He  then  alleges  that  the  bitten  thus  labeled,  Thomas  H.  Handy 
sold  in  competition  with  Peychaud  until  the  time  of  his  death. 

Then  follows  the  following  important  admission,  viz. : 

'*  Anthony  Oommander,  the  defendant  in  this  suit,  who  also  knew 
the  formula  by  which  the  <  Peychaud  Bitten '  were  made,  determined 
to  go  into  the  business  of  manufacturing  and  selling  bitten  on  this 
market  in  competition  with  the  <  Peychaud  Bitten,'  and  began 
selling  his  product  in  April,  1894,  under  a  label  similar  in  wording  to 
that  of  the  Handy  people,  but  stating  clearly  thereon  that  it  was 
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*  Commander's  Aromatic  Oocktail  Bitters,'  prepared  by  A.  Oom- 
mander,  sole  proprietor,  and  never  sought  to  induce  any  one  to 
believe  that  he  was  selling  Handy's  bitters,  bat  sold  them  on  their 
own  merits,  as  his  own  bitters,  claiming  and  stating  to  the  trade  that 
they  were  f  ally  as  good  as  the  '  Peychaud  Bitters ; '  and  much  cheaper. 

'*He  employed  popular  and  energetic  salesmen,  spending  his 
money  liberally,  and  pushed  the  sale  of  his  bitters  from  April  1, 
1894,  to  August  81,  1894,  when  the  present  suit  was  instituted  and 
the  injunction  sued  out." 

We  append  the  fac  simile  of  the  two  trade  marks  of  Thomas  H. 
Handy  &  Co.  and  of  A.  Commander,  for  the  purpose  of  making  the 
comparison  between  them,  viz. : 
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From  a  casual  inspection  it  is  readily  perceived  that  the  two  are 
identical  in  design  and  phraseology ;  and  only  differing  in  the  name 
of  the  proprietors,  and  their  respective  places  of  business. 

The  testimony  is  brief  and  generally  consistent ;  but  as  our  learned 
brother  of  the  District  Court  has  made  a  very  careful  analysis  of  it, 
we  have  chosen  to  reproduce  the  same  in  its  entirety  as  the  most 
accurate  statement  of  the  case  of  which  it  is  susceptible,  viz. : 

'<  On  the  proofs  made  there  can  be  no  question  that  Thos.  H. 
Handy,  for  value  given,  acquired  the  right  to  manufacture  and  sell 
the  bitters  in  question.  This  right  Mr.  Peychaud,  whom  both  parties 
recognize,  sold  Handy,  and  thereafter  entered  Handy's  employ,  and, 
for  years,  served  on  a  salary  paid  to  him  by  Handy,  as  manufacturer 
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for  Handy,  of  said  bitters.  At  that  time  Handy  adopted  a  trade  mark, 
for  the  sale  of  the  bitters  thus  manufactured  for  bim,  by  Peychaud^ 
and  this  manafactnre  and  sale,  under  said  trade  mark,  Peychaud 
remaining  in  bis  service  for  the  purpose,  continued  for  years.  The 
defendant  in  like  manner,  was  in  Handy's  employ,  and  there  learned 
to  compound  the  bitters,  known  as  Handy's  bitters,  with  full  knowl- 
edge of  said  trade  mark,  and  of  Handy's  rights  in  the  premises ; 
when  defendant  quit  Handy's  employ  he  set  up  a  rival  establish- 
ment, began  the  manufacture  of  said  bitters,  put  them  on  the  market 
for  sale,  with  solicitors  and  canvassers  engaged  to  sell  them ;  and  to 
do  this,  he  appropriated,  without  right,  Handy's  trade  mark.  In 
size,  in  style  and  color,  in  lettering  and  execution  word  for  word, 
there  is  not  a  point  of  difference  between  the  trade  mark  of  Handy 
and  the  trade  mark  put  forth  by  defendant,  except,  that  the  latter 
is  styled  'Commander's  Bitters,'  while  the  former  was  styled 
« Handy's  Bitters.' 

*'  In  defence  against  plaintiffs'  action  against  him  for  this  appro- 
priation and  infringement,  defendant  asserts  and  argues  that  plain- 
tiffs are  themaelvea  without  right  or  title  to  the  Handy  bitters  and 
Handy  trade  mark.  On  this  issue  I  find  that  plaintiffs'  firm  is  com- 
posed of:  First,  Mr.  McQaoid,  who,  as  the  principal,  with  Thos.  H. 
Handy,  his  agent,  was  engaged  in  the  use  of  said  trade  mark  and 
the  manufacture  of  said  bitters  and  their  sale  thereunder;  second, 
of  Thos.  H.  Handy's  widow,  he  having  departed  this  life;  third,  of 
Mr.  Wilkerson,  who  was  also  with  Thos.  H.  Handy,  agent,  as  em- 
ployee; and,  fourth,  of  Mr.  Minuet.  Their  place  of  business  is 
where  Handy  transacted  his  business.  And  thus  it  seems  that 
Handy  transmitted  to  the  plaintiffs  his  right  to  manufacture  the 
Handy  bitters,  and  the  right  to  the  trade  mark,  which  he  had  adopted, 
as  has  been  shown,  by  title  from  Peychaud  and  by  Peychaud^  a  acquiea- 
cence.  On  this  showing  it  would  seem  clear  that  Handy's  title,  pos- 
session and  use  of  the  trade  mark  for  years,  acquiesced  in  by  Pey- 
chaud, and  by  defendant,  were  thus  transmitted  to  the  plaintiffs,  and 
thatt^etr  possession  and  use,  since  his  death,  are  sufficient  to  enable 
them  to  stand  in  judgment,  and  to  defend  their  possession  and  right 
of  use  of  said  trade  mark  against  defendant's  trespass  and  encroach- 
ment, especially  when  defendant  alleges  no  title  or  right  in  himself, 
and  makes  no  effort  to  show  any  legal  title  or  right  thereto. 

'<  The  rule  of  law  is  universal  that  a  b<maflde  possessor,  presuma- 
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bly  the  owner,  is  not  required  to  prove  title  as  against  a  mere  tres- 
passer. 

^^  On  the  trial  defendant  testified  that  Handy  was  an  infrinn^er  apon 
Peychaud's  rights,  an  appropriator  of  Peychaud's  trade  mark,  and 
that  he  (defendant)  considered  that  he  (defendant)  has  as  much 
right  to  do  this  as  Handy  had. 

<^  Reference  to  the  Peychaud  label  shows  that  Handy  did  no  such 
thing.  There  is  in  language,  design  and  execution,  a  total  dissim- 
ilarity between  the  Handy  trade  mark  and  the  trade  mark  of  Pey- 
chaud, to  which  latter  (it  would  seem)  Mr.  Jung  has  succeeded. 

'*  Besides  this  fact  as  already  stated,  it  is  shown  that  Handy 
acquired  his  right  to  manufacture  bUtera  simUar  to  Peychaud's  from 
Peychaud  /iimse{f,  and  that  Peychaud,  with  full  knowledge  and 
acquiescence,  served  in  Handy's  employ,  making  the  Handy  Bitters 
under  the  trade  mark  then  used  by  Handy,  and  afterward  by  Handy, 
Agent,  and  since  his  death  by  Handy's  widow  and  her  associates  in 
the  plaintiff  firm,  who  were  his  associates  and  employees,  or  prin- 
cipal, while  he  was  living  and  so  engaged  in  said  business. 

'^  Therefore  defendant's  denial  of  plaintiffs'  title  is  without  legal 
effect  in  the  first  place,  and  in  the  second  place  his  excuse  for  his 
infringement  makes  him,  in  the  eye  of  the  law,  a  wanton  trespasser, 
because,  in  the  third  place,  he  bases  his  trespass  or  infringement  on 
the  assumption  that  Handy  was  a  trespasser,  which  we  have  seen  is 
groundless  and  false,  and  last  and  worse  of  all  he  presents  himself 
as  a  wanton  trespasser,  willing  to  infringe  upon  Handy  and  Peychaud 
alike,  for  his  own  profit  and  at  his  caprice. 

<<  There  can  be  no  excuse,  in  law  or  in  morals,  for  such  conduct, 
and  a  court  of  equity  would  not  hesitate  to  protect  by  injunction 
the  plaintiffs  in  their  use  and  possessioii  of  the  Handy  trade  mark 
under  such  circumstances." 

For  the  purpose  of  fully  disclosing  the  difference  between  the 
Handy  trade  mark  and  the  original  Peychaud  trade  mark  we  have 
appended  the  latter,  viz. : 
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These  different  labels  point  unerringly  to  the  same  aromatic  bitter 
cordial  that  all  parties  nsed  at  different  times  and  under  different 
circumstances. 

We  are  of  the  opinion  that  plaintiffs  have  made  their  case  quite 
clear;  and  that  the  defendant  has  been  guilty  of  an  infringement 
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of  their  right  to  use  exclusively  the  trade  mark,  viz.:  '' Handy 's 
Aromatic  Cocktail  Bitters." 

The  law  applicable  to  trade  mark  is  very  well  stated  in  Trade* 
Mark  cases,  100  U.  S.  82,  in  which  Mr.  Justice  Miller,  speaking  for 
the  court,  said: 

'<  The  right  to  adopt  and  use  a  symbol  or  a  device  to  distinguish 
the  goods  or  property  made  or  sold  by  the  person  whose  mark  it  is, 
to  the  exclusion  of  use  by  all  other  persons,  has  been  long  recognized 
by  the  common  law  and  the  chaacery  courts  of  England,  and  of  this 
country,  and  by  the  statutes  of  some  of  the  States.  It  is  a  property 
right  for  the  violation  of  which  damages  may  be  recovered  in  an 
action  at  law,  and  the  continued  violation  of  it  will  be  enjoined  by  a 
court  of  equity,  with  compensation  for  past  infringement. 

<*  This  exclusive  right  was  not  created  by  the  act  of  Congress,  and 
does  not  depend  upon  it  for  its  enforcement.  The  whole  system  of 
trade- mark  property  and  the  civil  remedies  for  its  protection  existed 
long  anterior  to  that  act,  and  have  remained  in  full  force  since  its 
passage. 

*'  These  propositions  are  so  well  understood  as  to  require  neither 
the  citation  of  authorities,  nor  elaborate  argument  to  prove  them." 

Again : 

'<The  trade  mark  may  be,  and  generally  is,  the  adoption  of  some- 
thing already  in  existence  as  the  distinctive  symbol  of  the  party 
using  it. 

''  At  common  law  the  exclusive  right  to  it  grows  out  of  its  use,  and 
not  its  mere  adoption.  «  •  »  ^q^^  [^  does  not  depend  upon 
novelty,  invention,  discovery,  or  any  work  of  the  brain.  It  requires 
no  fancy  or  imagination;  no  genius  nor  laborious  thought.  It  is 
simply  founded  on  priority  of  appropriation.^^ 

The  cases  therein  considered  were  criminal  prosecutions  founded 
upon  certain  acts  of  Congress  which  provided  for  the  registration  of 
trade  marks,  accompanied  with  a  penalty  for  their  violation,  and  the 
court  held  them  to  be  unconstitutional  and  void. 

In  Manufacturing  Company  vs.  Tranier,  101  U.  S.  51,  the  court, 
speaking  through  Mr.  Justice  Field,  says: 

''Every  one  is  at  liberty  to  affix  to  a  product  of  bis  own 
manufacture  any  symbol  or  device,  not  previously  appropriated, 
which  will  distinguish  it  from  articles  of  same  general  nature  manu- 
factured or  sold  by  others,,  and  thus  secure .  to  iitm^elf  the'.beneflts  of 
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increased  sale  by  reason  of  any  peculiar  excellence  be  may  bave 
given  to  it.  Tbe  symbol  or  device  tbns  becomes  a  sign  to  tbe  public 
of  tbe  origin  of  tbe  goods  to  whicb  it  is  attacbed,  and  an  assurance 
tbat  tbey  are  tbe  genuine  article  of  tbe  original  producer.  In  tbis 
way  it  often  proves  to  be  of  great  value  to  tbe  manufacturer  in  pre- 
venting tbe  substitution  and  sale  of  an  inferior  and  different  article 
for  bis  products.  It  becomes  bis  trade  mark,  and  tbe  courts  will 
protect  bim  in  its  exclusive  use,  eitber  by  the  imposition  of  damages 
for  its  wrongful  appropriation  or  by  restraining  otbers  from  applying 
it  to  tbeir  goods,  and  compelling  tbem  to  account  to  tbem  for  profits 
made  on  a  sale  of  goods  marked  witb  it.     *     *     * 

'^  Tbe  object  of  tbe  trade  mark  is  to  indicate,  eitber  by  its  own 
meaning  or  by  association,  tbe  origin  or  ownership  of  tbe  article  to 
which  it  is  applied.  If  it  did  not  it  would  serve  no  useful  purpose, 
eitber  to  tbe  manufacturer  or  to  tbe  public;  it  would  afford  no  pro- 
tection to  eitber  against  tbe  sale  of  a  spurious  in  place  of  tbe  genuine 
article." 

In  McLean  vs.  Fleming,  96  U.  S.  245,  a  case  is  stated  quite  similar 
to  tbe  instant  one,  in  tbat  tbe  plaintiff  sought  by  injunction  to  restrain 
tbe  defendant  from  infringing  upon  bis  trade  mark  for  bis  liver  pills, 
claiming  the  ^<  exclusive  ownership  of  a  certain  medicinal  manufact- 
ure known  as  <Dr.  C.  McLean's  Liver  Pills,'  and  of  tbe  trade  mark 
used  in  advertising  and  vending  the  same." 
In  tbe  course  of  their  opinion  tbe  court  said : 
**  Equity  gives  relief  in  such  a  case,  apon  the  ground  that  one  man 
is  not  allowed  to  offer  bis  goods  for  sale,  representing  them  to  be  tbe. 
manufacture  of  another  trader  in  the  same,  commodity. 

*'  Suppose  the  latter  has  obtained  celebrity  in  bis  manufacture,  be 
is  entitled  to  all  the  advantages  of  that  celebrity,  whether  resulting 
from  tbe  greater  demand  for  bis  goods,  or  from  the  higher  price  the 
public  are  willing  to  give  for  tbe  article,  rather  than  for  the  goods  of 
the  other  raauufacturer,  whose  reputation  is  not  so  high  as  a  maqut 
facturer. 

*^  Wlien,  therefore,. a  party  has  been  in  the  habit  of  stamping  fais 
goods  with  a  particular  mark  or  brand,  so  tbat  the  purchasers  of  his 
icoods  having  tbat  mark  or  brnnd  know  .tbem  to  be  of  bis  manufact* 
ivre,  no  other  manufacturer  has  a  right  to  adopt  tbe  same  stamp> 
because,  by  doing  so,  be  would  be  substantially,  representing  the 
goods  to  be  the  manufacture  of  the  person  who  first  adopted  the 
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stamp,  and  so  would  or  might  be  depriving  him  of  the  profit  be 
might  make  by  the  sale  of  the  goods  which  the  purchaser  intended 
to  bay. 

"  What  degree  of  resemblance  is  necessary  to  constitnte  an 
infringement  is  incapable  of  exact  definition,  as  applicable  to  all 
cases. 

*' All  that  conrts  of  jostice  can  do,  in  that  regard,  is  to  say  that  no 
trader  can  adopt  a  trade  mark,  so  resembling  that  of  another 
trader,  as  that  ordinary  purchasers,  baying  with  ordinary  caution, 
are  likely  to  be  misled." 

Similar  principles  have  been  recognized  in  the  decisions  of  this 
court,  and  notably  in  Udolpho  Wolfe  vs.  Bamett  &  Lion,  24  An.  97,  in 
which  the  defendants  were  enjoined  from  preparing  and  selling,  or 
offering  to  sell,  any  imitation  of  the  plaintiff's  celebrated  gin,  under 
the  title  or  name  of  '<  Wolfe's  Aromatic  Schiedam  Schnapps," 
or  from  using  any  imitation  of  that  name  or  brand,  the  plaintiff 
claiming  damages  for  an  infringement  of  his  rights  as  a  manufact- 
urer of  that  kind  of  gin,  and  as  the  originator  of  that  particular 
trade  mark. 

It  appeared  in  the  evidence  in  that  case,  that  the  plaintiff  manu- 
factured his  gin  in  Holland  and  put  it  up  in  bottles  "  with  uniform 
and  peculiar  marks  or  labels,"  which  were  used  to  denote  his  goods 
thus  made  and  sold,  and  that  in  the  trade  this  name  was  fully  recog- 
nized as  his  trade  mark. 

Recognizing  and  applying  the  principles  announced  in  the  fore- 
going decisions,  the  court  reversed  a  judgment  of  the  lower  court, 
perpetuated  the  injunction  and  awarded  to  the  plaintiff  fifteen  hun- 
dred dollars  damages. 

In  our  opinion  the  law  as  well  as  the  evidence  supports  the  judg- 
ment appealed  from. 

The  amount  of  damages  awarded  the  plaintiffs  in  the  instant  case 
appears  to  be  reasonable. 

The  sum  of  four  hundred  and  fifty  dollars  will  scarcely  compensate 
them  for  the  loss  they  have  sustained,  but  it  will  have  the  effect, 
doubtless,  of  preventing  the  defendant  from  perpetrating  a  further 
infringement  upon  their  trade  mark  without  being  burthensome  or 
oppressive. 

Judgment  affirmed. 
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No.  12.880. 
T.  Abmancb  Dbboubn  est  als.  vs.  Teburcb  Norbbb,  Pbrsonally 

AND  AB  ADMINI8TBATOB. 

The  remedy  granted  by  Art.  3057»  0.  C,  Ib  universally  recogntced  as  being  a  depart- 
are  from  the  general  rule  announced  in  Art.  15,  C.  P.,  that  '*  An  action  oan  only 
be  brought  by  one  having  a  real  and  actaal  Interest  which  he  pursues,  but  as 
soon  as  that  arises  he  may  bring  his  action,"  and  hence  U  Is  not  to  be  extended 
by  analogies. 

The  surety  does  not  become  a  creditor  of  the  principal  by  the  simple  fact  that  he 
has  entered  Into  an  engagement  by  which  he  may  ultimately  be  made  to  pay 
money  for  or  on  his  account. 

The  remedy  granted  to  a  surety  under  Art.  3067  is  one  which  he  exercises  In  his 
personal  name,  by  virtue  of  a  right  belonging  Individually  to  himself,  and  In 
no  wise  for  or  on  account  of  the  creditor,  nor  by  virtue  of  a  right  of  action 
borrowed  by  anticipation  from  the  creditor. 

When  the  heirs  and  creditors  of  a  succession  are  themselves  moving  for  the 
protection  of  their  own  Interests,  there  is  less  reason  and  necessity  for  the 
exercise  of  rights  granted  to  sureties  and  heirs  under  Art.  8067  0.  O.,  than  there 
would  he  If  those  parties  were  remaining  silent  and  inactive. 

APPEAL  from  the  Nineteenth  Jadicial  District  Oonrt  for  the  Par* 
iflh  of  Iberia.     Voorhies,  J. 


WeekB  A  Weeks  and  L.  T,  Delaney  for  Plaintiffs,  Appellants. 


Foster  A  BrouMord  and  Anthony  L.  Muller  for  Zenor  D6cair  and  F. 
Jules  Hubert,  Defendants  and  Appellees. 


Sabmitted  on  briefs  January  5,  1897. 
Opinion  handed  down  February  16,  1897. 
Rehearing  refused  May  10,  1897. 


Statbmbnt  of  thb  Oabb. 

On  the  9th  of  December,  1889,  the  defendant,  Tiburoe  Norr^, 
qualifled  in  the  parish  of  Iberia  as  administrator  of  the  succession 
of  John  Hays,  on  furnishing  a  bond  of  ten  thousand  dollars,  signed 
1^  ten  persons  as  sureties.  The  present  suit  was  instituted  upon 
the  Joint  petition  of  six  of  the  said  sureties,  and  of  six  out  of  a  very 
large  number  of  heirs  left  by  Hays.  In  their  petition  pUdntiflfe 
alleged  the  appointment  of  Norres  as  administrator  of  Hays  and 
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the  execution  by  him  of  the  bond  above  mentioned.  They  then 
averred  that  after  great  delay  Norres  filed  his  tableau  of  distri- 
bution, showing  funds  of  the  estate  of  twenty  thousand  dollars, 
which  account  was  homologated  in  1895.  That  while  the  tableau 
showed  the  administrator  had  the  said  amount  in  hand,  yet  he  had  not 
deposited  it  in  either  one  of  the  three  banks  in  the  parish  of  Iberia, 
but  had  by  illegal  and  wrongful  agreements  between  himself  on  the 
one  part  and  Zenon  D6cuir,  F.  Jales  Hubert,  Mircel  Ddronen  and 
Ludger  David  (all  of  said  parish)  allowed  said  parties  to  have  pos- 
session and  use  jointly  of  the  said  moneys,  they  agreeing  to  give 
same  to  him  whenever  needed  to  meet  claims  against  said  succession. 

That  of  said  funds  the  said^four  persons,  made  co-defendants  in 
the  suit,  had  wrongfully  retained  and  skill  withheld  from  said  estate 
and  the  administrator  and  the  petitioning  heirs  sums  aggregating 
more  than  seven  thousand  dollars. 

That  among  other  amounts  said  Zenon  Dbcuib  paid  himself  and  re- 
tained on  March  15,  1893,  two  amounts;  one  of  two  thousand  two 
hundred  and  ninety -nine  dollars  and  fifteen  cents  and  one  of  two 
hundred  aud  fifty-one  dollars  and  forty  cents.  And  on  two  other 
dates  not  specified  he  had  retained  and  paid  himself  two  other 
amounts,  one  of  six  hundred  and  fifty  dollars,  more  or  less,  and 
one  of  seventy -five  dollars,  said  to  have  been  paid  to  Walter  J. 
Burke.  That  other  amounts  besides  were  retained  at  divers  times  as 
would  be  shown  on  the  trial — all  of  which  sums  the  said  D6cuir  took, 
retained  and  credited  himself  with  out  of  the  funds  of  said  estate  on 
pretence  of  the  said  Norres  personally  owing  him  such  amounts. 

That  the  said  Hebert  from  time  to  time  took  and  retained  from  the 
funds  of  the  said  estate  sums  aggregating  nine  hundred  dollars  not 
due  him  by  the  estate  but  claimed  by  Hubert  to  be  due  to  him  by 
Tiburce  Norres  or  members  of  his  family,  among  other  sums  (which 
would  be  shown  on  the  trial),  an  amount  of  one  hnndrel  and  forty 
dollars  claimed  by  Hubert  for  cattle  sold  by  him  to  Norres  and  four 
hundred  and  fifty  dollars  for  land  sold  by  Hubert  to  members  of 
Norres'  family. 

That  all  said  credits  in  favor  of  D^cuir  and  all  said  charges  made 
by  Hubert  were  made  with  the  consent  of  Norres  and  in  pursuance 
of  illegal,  tortious  and  fraudulent  agreements,  bargains  and  under- 
standings between  said  Norres  and  the  said  D6cuir  and  Hubert  Tid- 
spectively,  which  said  agreements  and  the  said  credits  and  -charges 
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tberennder  and  each  of  them  were  made  known  to,  acqaiesced  in 
and  consented  to  by  the  others  of  the  above  named  defendants  and 
made  their  contracts  by  agreements  among  them.  And  that  they 
among  them  wrongfuliy  withhold  and  retain  of  the  moneys  of  the 
said  estate  considerably  more  than  four  thousand  one  hundred  dol- 
lars under  pretence  thereof.  Plaintiffs  averred  that  on  other  pretexts 
such  as  having  bought  in  claims  which  either  did  not  exist  or  which 
in  fact  they  had  not  acquired,  and  of  having  paid  other  claims  which 
in  reality  they  had  not  paid,  and  other  like  pretences,  though  in 
reality  without  right  said  Hubert,  D^cuir,  Derouen  and  David  wrong- 
fully hold  funds  of  said  estate  in  addition  to  said  four  thousand  one 
hundred  dollars,  amounting  to  three  thousand  dollars,  making  a  total 
of  more  than  seven  thousand  one  hundred  dollars  of  the  said  fund? 
wrongfully,  tortiously  and  fraudulently  retained  by  them. 

They  alleged  that  the  filing  and  homologating  of  said  tableau  and 
the  settling  of  claims  thereon  was  wilfully  and  illegally  retarded  and 
delayed  by  said  Hubert,  D6rouen,  David  and  D6cuir  for  the  purpose 
of  enabling  them  to  have  the  use  of  said  funds  without  interest,  and 
to  speculate  on  the  heirs  and  creditors  of  said  estate,  and  to  buy  in 
their  claims  and  shares  at  a  profit  to  themselves.  That  by  said 
means  they  purchased  claims  of  heirs  and  creditors  largely  exceed- 
ing three  thousand  dollars  in  aggregate  value  for  less  than  fifty  per 
cent,  of  their  real  worth,  all  in  fraud  of  the  vendors  thereof. 

That  they  vainly  endeavored  to  purchase  the  claims  of  the  peti- 
tioning heirs  and  delayed  the  proceedings  partly  for  that  purpose. 
That  all  the  acts,  contracts,  understandings,  bargains  and  agreements 
between  Norres,  either  personally  or  as  administrator,  and  the  said 
Hubert,  D6cuir,  D6roaen  and  David,  or  any  of  them,  under  which 
they  obtained  or  held  possession  of  funds  belonging  to  said  succes- 
sion, or  used  any  of  its  moneys  or  credits  to  pay  any  amounts  due 
by  Norres  personally  to  themselves,  or  other  parties,  or  refuse  to 
surrender  any  funds,  credits  or  assets  of  said  succession  in  their 
hands,  as  well  as  all  the  above  other  mentioned  agreements,  arrange- 
ments, bargains  and  understandings  among  said  defendants  or  any 
of  them,  and  all  things  due  thereunder  were  entered  into  and  perpe- 
trated in  fraud  of  said  estate,  the  heirs  thereof,  and  the  plaintiffs  in 
the  suit  then  being  brought,  and  they  have,  in  fact,  defrauded  and 
worked  them  injury.  That  at  the  time  said  bargains  and  agreements 
were  made,  respectively,  all   of  said  defendants  knew  that  said 
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fandfl  belonged  to  said  estate,  and  also  that  said  amounts  credited, 
charged  and  retained  were  not  dae  by  it,  and  farther,  were  well  ac- 
quainted with  all  the  facts  above  recited,  and  all  others  connected 
therewith|  and  were  also  kept  informed  of  all  matters  concerning 
the  said  succession. 

That  in  consequence  of  the  above -recited  facts,  illegal  schemes 
and  frauds,  and  because  of  the  said  withholding  of  the  funds  of  the 
said  estate  by  said  parties,  the  administrator  has  not  on  hand  the 
amount  shown  in  his  tableau,  and  is  without  funds  to  meet  the  claims 
of  the  heirs  and  others  as  therein  recognized ;  that  said  Norres  is 
insolvent;  that  various  ones  of  the  heirs  have  issued  execution,  and 
have  exhausted  all  their  legal  remedies  against  him  to  collect  the 
amounts  due  them  respectively,  but  without  avail,  and  that  the  heirs 
are  already  threatening  to  proceed  against  petitioners'  bondsmen  to 
obtain  payment.  That  as  his  bondsmen  they  are  bound  in  solido  to 
the  amount  of  said  bond  to  the  said  estate  and  the  heirs  and  cred- 
itors thereof  for  any  and  all  acts  of  maladministration  and  misap- 
propriation done  by  the  said  administrator,  and  that  as  all  proper 
steps  have  been  taken  they  are  now  liable  on  said  bond. 

That  said  D^cuir,  Derouen,  Hubert  and  David,  by  reason  of  the 
above  alleged  wrong -doings  and  fraudulent  bargains  and  contracts, 
have  made  themselves  liable  in  9olido  with  said  Norres  for  the  said 
funds  of  the  estate  held  by  them  all  with  interest  from  January  1, 
1894,  at  the  rate  of  eight  per  cent,  per  annum  until  paid. 

That  there  be  judgment  in  favor  of  petitioners  and  against  said 
defendants,  annulling  and  avoiding  (in  so  far  as  said  annulling  may 
be  necessary,  if  at  all)  each  and  all  of  the  above  mentioned  agree- 
ments, bargains  and  understandings  among  the  above  named  de- 
fendants or  of  any  of  them  in  reference  to  the  said  funds  of  said 
estate  as  fraudulent  and  in  contravention  of  law  and  decreeing  same 
to  be  absolutely  null  and  of  no  effect,  and  further  adjudging,  con- 
demning and  decreeing  the  said  defendants  in  aolido  to  pay  petition- 
ing bondsmen  the  full  sum  of  seven  thousand  one  hundred  dollars, 
with  eight  per  cent,  interest  thereon  from  January  1,  1894,  until 
paid — and  each  of  the  plaintiff  heirs  pray  for  judgment  in  their 
favor  and  in  aolido  against  said  defendants  for  the  amount  due  them 
respectively  as  shown  by  said  tableau,  to -wit:  F.  B.  Thomas  for 
eighty- two  dollars  and  eighty- nine  cents;  Miss  Eliza  Hays,  two 
hundred  and  forty-seven  dollars  and   forty-eight  cents;  Oelestine 
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Darby,  wife  of  Emile  Robin,  twenty-nine  dollars  and  forty- nine 
cents ;^  Edmond  Darby  for  twenty-nine  dollars  and  forty-nine  cents; 
Gelestine  Bonin,  widow  of  Jales  Etienne,  for  fifty- nine  dollars  and 
ninety-two  cents;  Enpbrasine  Bonin,  widow  of  B^lizaire  Hubert, 
fifty -eight  dollars  and  ninety -two  cents. 

They  prayed  in  the  alternative,  if  their  prayer  as  so  made  coald  not 
be  granted  that  the  amounts  to  be  collected  nnder  the  judgment  to 
be  obtained  in  the  salt  be  deposited  by  the  sheriff  in  some  one  of  the 
banks  of  Iberia  parish  to  the  credit  of  defendant  Tibarce  Norres, 
administrator,  and  sabject  only  to  his  check  in  favor  of  the  heirs  to 
whom  the  said  moneys  are  dae  as  per  tableau  of  distribution  filed 
and  homologated  in  said  succession.  They  further  prayed  for  such 
judgment  and  orders  as  would  secure  to  the  heirs  of  said  estate  the 
payment  of  their  just  claims  and  would  relieve  and  protect  the 
sureties  on  the  administrator's  bond. 

Defendants  Marcel  D6rouen  and  Ludger  David  excepted  to  plain- 
tiffs' demand : 

1.  That  the  allegations  therein  were  too  vague  and  not  sufficiently 
explicit  to  enable  them  to  prepare  their  defence — that  among  other 
allegations  the  petition  recites:  *<  that  by  certain  illegal,  wrongful 
arrangements,  etc.,  the  funds  of  the  succession  of  Hayes  were  placed 
in  the  hands  of  exceptors,"  without  precising  what  these  illegal 
arrangements  were  or  how  or  when  entered  into.  That  the  petition 
states  that:  "  the  funds  were  not  sufficient  to  pay  the  heirs  and  the 
others,"  never  mentioning  who  those  ^'others"  are. 

5.  There  was  a  misjoinder  of  plaintiffs.  The  heirs  and  the  sureties 
on  the  administrator's  bond  having  no  privity  of  interest  in  the 
present  matter. 

6.  There  is  a  misjoinder  of  defendants,  especially  upon  the  follow- 
ing allegations:  <*  That  Zenon D^cuir  paid  himself  two  thousand  two 
hundred  and  nineteen  dollars  and  fifteen  cents,  two  hundred  i^nd 
fifty -one  dollars  and  six  hundred  and  fifty  dollars — that  F.  Jules 
Hubert  paid  himself  nine  hundred  dollars  and  one  hundred  and  forty 
dollars.  That  under  these  very  allegations  the  defendants,  Marcel 
D^rouen  and  Ludger  David,  bad  no  privity  of  interest  with  the  other 
defendants. 

They  prayed  that  their  exception  be  maintained  and  plaintiffs'  ac- 
tion dismissed.     The  same  defendants  subsequently  filed  an  excep- 
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tion  of  no  ritcht  of  action — also  that  the  succession  of  Hayes  was 
still  under  administration — that  it  had  not  been  finally  settled,  nor 
the  administrator  discharged.  Therefore  the  plaintiff  heirs  nor  the 
bondsmen  had  no  right  of  action. 

Exceptions  were  filed  on  behalf  of  defendantSi  Zenon  D6cnir  and 
F.  Jules  Hubert,  that  there  was  a  misjoinder  of  parties  plaintiff  in 
this,  that  there  is  and  can  not  be  under  the  law  between  plaintiffs 
any  joint  interest  in  the  thing  demanded,  or  any  privity  of  contract 
or  right  of  interest  therein — that  they  have  no  cumulative  form  or 
remedy  upon  their  separate  and  distinct  demands,  but  each  creditor 
has  his  own  separate  action  and  remedy  upon  his  own  individual 
claim  by  another  distinct  form  of  proceeding — that  the  law  does  not 
permit  separate  and  distinct  creditors  to  join  in  one  action  all  their 
debtors  when  there  is  no  privity  of  contract  between  them,  as  is 
shown  by  the  allegations  in  the  present  suit.  That  plaintiffs'  suit 
shows  a  want  of  privity  between  the  parties  thereto,  and  hence  no 
judgment  can  be  rendered  herein.  That  plaintiffs  are  estopped  in 
law.  In  a  judicial  bond  they  have  guaranteed  the  faithful  perform  - 
ance  of  the  administrator,  Norres,  in  the  duties  imposed  on  him  by 
law  and  can  not  now  be  heard  in  the  present  form  of  action  to  deny 
their  own  allegation  and  admission.  That  plaintiffs  disclose  neither 
cause  nor  right  of  action.     Also,  that  plaintiffs'  action  is  premature. 

The  court  sustained  the  exceptions  taken  by  the  defendants,  and 
dismissed  plaintiffs'  suit,  reserving  to  all  parties  their  rights,  to  be 
exercised  in  due  course  of  law. 

Plaintiffs  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  G.  J.  The  petitioning  sureties  base  their  right  of 
action  upon  Art.  3037  of  the  Civil  Code,  which  authorizes  sureties 
under  certain  conditions  enumerated  in  the  article,  even  before 
making  any  payment,  to  bring  suit  against  the  debtor  to  be  indemni  - 
fled  by  him.  The  second  paragraph  of  the  article  authorizes  the 
.bringing  of  such  a  suit  ''when  the  debtor  has  become  a  bankrupt  or  is 
in  a  state  of  insolvency." 

The  remedy  granted  by  the  article  cited  is  universally  recognized 
as  being  a  departure  from  the  general  rule  announced  in  Art.  15  of 
the  Code  of  Practice  that  ''an  action  can  only  be  brought  by  one 
having  a  real  and  actual  interest  which  he  pursues,  but  as  soon  as 
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that  arifles  he  may  bring  his  action;"  and  hence  it  is  not  to  be 
extended  by  analogies.  Its  exercise  is  strictly  restricted  to  the 
special  cases  provided  for. 

Lanrent,  Vol.  28,  Sec.  267,  saysr  ^'Tont  le  monde  reconnait  qne 
c'est  par  derogation  anx  prindpes  et  par  des  considerations  d'^qnite 
qne  la  loi  permet  a  la  cantion  d'agir  alors  qu'elle  n'a  pas  encore  pay6 ; 
or  les  dispositions  excepUonelles  ne  s'^tendent  pas  meme  par  voie 
d'analogie."  [See  Dalloz  &  Verg6  under  Art.  2032,  No.  10;  J.  Q. 
Oantionnement,  282]. 

The  snrety  does  not  become  a  creditor  of  the  principal  by  the  simple 
fact  that  he  has  entered  into  an  engagement  by,  which  he  may 
nltimately  be  made  to  pay  money  for  or  on  his  own  accoant.  He 
becomes  a  creditor  only  by  the  fact  of  payment.  The  plaintiff  sare- 
ties  are  not  creditors  of  the  administrator  Norres.  They  are  neither 
creditors  of  the  snccession  of  Hayes  nor  are  they  heirs  in  that  sncr 
cession. 

It  has  been  held  that  a  party  who  has  no  interest  in  a  succession 
can  not  interfere  in  its  administration  (Field  vs.  Mathieson,  8  Rob. 
38;  Snccession  of  De Armas,  1  Rob.  461;  King  vs.  Lastrapes,  13  An. 
582;  Randall  vs.  Bank,  17  La.  278;  Macarty  vs.  Bond's  Administra- 
tor, 9  La.  856;  Snccession  of  Connolly,  5  An.  758;  Snccession  of 
TnthiU,  14  An.  646. 

If  the  administrator  of  the  snccession  of  Hayes  permitted  D^cair 
and  others  to  hold  possession  of  the  funds  of  that  succession  and  to 
apply  them  to  the  payment  of  claims  which  they  held  against  him — 
<«  under  illegal  bargains  and  arrangements  between  them  " — that  was 
a  matter  which  may  concern  the  heirs  and  creditors  of  the  succes- 
sion, but  it  is  one  in  which,  up  to  the  present  time  at  least,  the 
sureties  on  the  administrator's  bond  have  not  a  direct  legal  personal 
interest.  The  funds  so  misapplied  by  illegal  payments,  bargains  or 
arrangements  did  not  and  do  not  belong  to  Norres,  their  assumed 
debtor.  They  can  not,  by  anticipation,  attack  those  acts  or  claim 
back  that  money.  The  remedy  granted  to  a  surety  is  one  which  he 
exercises  in  his  personal  name  by  virtue  of  a  right  belonging  indi- 
vidvally  to  himself  and  in  nowise  for  or  on  account  of  the  creditor 
nor  by  virtue  of  a  right  of  action  borrowed  by  anticipation  from  the 
creditor. 

Laurent,  Vol.  28,  Sec.  261,  says:  *^0n  a  soutenn  que  la  caution 
avait  le  droit  en  vertu  de  1' Article  2082,  O.  N.,  d'exercer  les  actions 
72 
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da  cr6anoier  contre  le  d6bitear.  G'est  ane  de  ces  opinions  6tran8*e8 
qni  tendent  a  faire  an  noaveaax  Oode  Civil.  Elle  n'a  pas  troavd 
favear;  la  Coar  de  Cassation  r6pond  et  la  r^ponse  est  peremptoire 
qa'il  n'existe  pas  en  drc^t  fran^ais  de  sabrogation  anticip^e,  ni  totale 
ni  partielle,  le  paiemenf  r6alis6  6tant  toajours  la  condition  premidre 
d'ane  sabrogation  qnelle  qa'elle  soit.  Aassi  n'y  a-t-il  pas  an  mot 
dans  P Article  2082  qai  ait  trait  a  ane  action  de  sabrogation.  La  loi 
donne  sealement  a  la  cantion  le  droit  d'agir  contre  la  d6bitear  poar 
•6tre  par  lui  indemnis^e;  la  caation  exerce  ce  recoars  en  son  nom 
personnel  en  verta  d'an  droit  qai  lai  est  propre  et  aallement  poar  le 
compte  da  cr6ancier  ni  en  verta  d'ane  action  qa'elle  empranterait 
par  anticipation  a  celai-ci.  En  definitive  il  n'y  a  pas  ane  ombre  de 
sabrogation  dans  I'esp^ce.  [Cassation,  19  Decembre,  1872 — Dalloz, 
1873,1-88"]. 

.  We  are  of  the  opinion  that  the  snretles  on  the  bond  of  Non  es 
have  [as  they  have  proceeded  herein]  no  right  of  action  against 
D6cair,  D6roaen,  Hubert  and  David ;  that  they  have  no  legal  warrant 
to  attack  any  payments,  bargains,  arrangements  or  contracts  be- 
tween them  and  Norres  as  to  saccession  fands.  They  are  not  en- 
titled to  intrude  themselves  into  a  successioa  and  attempt  to  direct 
or  control  the  administrator  in  the  discharge  of  his  dnty  or  to  call 
his  acts  in  qaestion.  That,  as  we  have  said,  is  a  matter  for  heirs 
and  creditors  to  deal  with.  Whatever  action  they  may  have  against 
the  party  for  whom  they  have  become  sareties  [aader  Art.  8067]  of 
the  Civil  Code  is  to  be  made  available  and  enforced  oatside  of  the 
saccession  throagh  a  separate  independent  action  against  him  per- 
sonally. The  sitaation  is  not  changed  by  some  of  the  heirs  permit- 
ting them  to  join  them  in  a  proceeding  which  they  are  directing 
against  the  administrator.  Their  presence  in  snch  a  salt  maltiplies 
parties  and  complicates  issnes  in  a  manner  totally  aaaathorized. 
Thoagh  the  altimate  object  soaght  to  be  attained  by  the  heirs  and 
the  sareties  might  be  the  same — the  secaring  of  the  fdithfal  admin- 
istration of  the  affairs  of  the  saccession,  it  would  none  the  less  be 
soaght  to  be  effected  by  parties  acting  apon  different  theories  and 
lines  and  independent  caases  of  action.  Where  the  heirs  and  cred*" 
iters  of  a  saccession  are  themselves  moving  for  the  protection  of 
their  own  interests  there  is  less  reason  and  necessity  for  the  exercise 
of  rights  granted  to  sareties  and  heirs  nnder  Art.  8057  than  there 
woald  be  if  those  parties  were  remaining  silent  and  inactive.  (See 
Laarent,  Vol.  28,  Sec.  258;  Daranton,  Vol.  18,  p.  888.)     We  think 
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that  the  jadgment  of  the  District  Ooart  is  correct  in  so  far  as  its 
effect  was  to  dismiss  the  snit  to  the  extent  that  it  was  based  or 
predicated  npon  the  demands  made  therein  by  the  sureties  upon  the 
administrator's  bond. 

We  now  examine  the  suit,  as  if  one  broaght  by  the  heirs  alone,  in 
manner  and  form  as  brought  against  the  defendants.  The  petition 
in  the  case  is  so  exceedingly  yagne  and  uncertain  that  it  is  almost 
impossible  from  it  to  ascertain  what  the  complaints  of  the  heirs 
really  are.  We  know  nothing  of  the  situation  of  the  succession 
prior  to  the  homologation  of  the  final  account  and  tableau  of  the 
administrator. 

There  are  certain  things,  however,  which  are  sufficiently  clear — 
the  first  is  that  the  plaintiffs  are  without  interest  in  championing  the 
rights  of  creditors  and  heirs,  whose  rights  or  claims  may  have  been 
bought  up  by  the  defendants,  Ddrouen,  D6cuir,  David  and  Hubert. 
If  parties  have  been  unfairly  dealt  with  they  must  themselves  make 
their  complaints  heard.  So  long  as  the  debts  advanced  against  the 
succession  were  real  valid  debts,  it  was  a  matter  of  indifference  to 
the  heirs  whether  they  should  be  paid  to  the  creditors  themselves  or 
the  assignees  of  those  creditors.  Another  matter  is  that  the  plain- 
tiffs can  not,  after  the  administrator's  accounts  have  been  approved 
and  homologated  and  creditor's  rights  have  been  admitted  thereon, 
go  back  of  the  homologated  account  and  tableau  to  question  the  ex- 
istence, validity  and  amount  of  the  claims.  If  objections  there  were 
to  any  of  the  claims  which  were  advanced,  they  should  have  been 
urged  by  way  of  opposition  to  the  accounts  prior  to  homologation. 
Plaintiffs  by  acquiescing  in  the  amounts  fixed  in  their  respective 
favor  in  the  final  tableau  as  those  due  themselves,  as  heirs,  recognize 
as  valid  the  payment  of  all  sums,  which  by  reason  of  being  so 
paid  out  as  for  succession  debts,  have  left  the  balance  no  larger 
than  it  is.  They  can  not  attempt  now  to  swell  their  distributive 
shares. 

Eliminating  from  the  petition  the  features  we  have  just  referred  to, 
plaintiffs'  complaints,  as  well  as  we  can  make  them  out,  are  that  the 
administrator  holds  in  point  of  fact  no  part  of  the  moneys  for  which 
he  recognizes  himself  to  be  responsible,  as  shown  by  his  final  account 
and  tableau.  That  he  has  misapplied  them  entirely.  That  plaintiffs 
themselves  are  able  to  account  for  and  do  account  for  a  part  of  the 
misapplied  funds.  That  Norres,  the  administrator,  in  some  way  (the 
particular  way  not  being  disclosed  or  specified)  allowed  the  defend- 
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ants  D6eair,  D6roaen,  David  and  Hubert  to  have  possession  of  part  of 
the  funds  of  the  snccession  instead  of  depositing;  them  in  a  bank  as  be 
should  have  done.  That  sabseqnently  some  of  the  parties  having 
purchased  the  interests  of  certain  of  the  heirs  were  permitted  by  the 
administrator  to  be  paid  the  distributive  shares  due  to  the  heirs,  of 
whom  they  were  assif^nees,  out  of  the  snccession  moneys  which  were 
in  their  possession.  That  the  administrator  being  personally  indebted 
to  some  of  the  four  named  defendants,  permitted  and  consented  that 
they  also  pay  themselves  those  debts  out  of  the  same  succession  funds. 
That  through  these  payments  so  made  D^cuir  and  others  have  ab- 
sorbed the  entire  moneys  whose  misapplication  is  explainable  and  left 
the  plaintiffs  as  heirs  with  a  mere  paper  claim  against  the  adminis- 
trator Norres,  who  is  now  absolutely  insolvent.  They  object  to  being 
driven  to  an  action  against  the  sureties  on  the  administrator's  bond 
while  the  four  parties  named  have  received  either  partial  or  entire 
actual  payment.  They  contend  that  under  the  conditions  stated  the 
payments  made  to  D6cuir,  Deroaen,  David  and  Hubert  phould  be  de- 
creed illegal  and  set  aside,  and  that  the  moneys  which  they  have  been 
permitted  to  apply  to  the  purposes  stated  should  be  held  as  being 
still  in  their  hands  subject  to  be  reclaimed  in  action  of  repetition  by 
the  heirs  as  being  moneys  of  the  snccession  which  the  administra- 
tor had  no  right  to  use  as  he  did.  The  relief  and  remedy  to  which 
they  consider  themselves  entitled  is  disclosed  in  the  prayer  of  their 
petition.  They  ask  that  each  of  the  plaintiff  heirs  have  an  absolute 
judgment  to  the  amount  of  the  distributive  share  coming  to  him 
from  the  snccession,  as  shown  by  the  homologated  account  and  tab- 
lean,  against  the  administrator,  Norres  and  D6cair,  Derouen,  David 
and  Hubert  in  9olido.  That,  in  addition  to  this,  the  six  plaintiffs 
have  judgment  against  and  recover  from  these  same  parties  in 
9olido  for  the  full  amount  of  what  are  claimed  to  have  been  the 
illegal  payments  permitted  to  have  been  made  to  them  by  the  ad  - 
ministrator.  That  this  judgment  should  be  executed  in  the  name  of 
the  plaintiffs,  bat  under  a  clause  which  they  desire  should  be  inserted 
in  the  judgment  (and  reproduced  or  inserted  in  the  writ  of  execu- 
tion) ;  that  the  sheriff,  upon  receiving  moneys  under  the  execution, 
should  not  pay  them  to  the  plaintiffs  in  the  writ,  but  deposit  them  in 
a  bank  in  Iberia  <<  to  the  credit  of  the  administrator,  Norres,  sub- 
ject to  be  drawn  out  only  on  his  check  in  favor  of  the  heirs  to  whom 
the  moneys  were  due  as  per  tableau  of  distribution^" 
Before  attempting  to  analyse  the  demands  of  the  plaintiffs,  we 
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observe  that  this  is  not  a  proceeding  raling  an  administrator,  who 
has  not  yet  been  discharged,  into  conrt  to  show  cause  why  he 
should  not  be  ordered  under  penalties  to  deposit  the  funds  he  has  in 
his  hands  into  bank,  subject  to  the  orders  of  the  conrt. 
The  administrator  is  charged  with  being  now  insolvent  and  the 
object  of  the  present  proceeding  is  through  suit,  judgment  and  exe- 
cution against  third  parties  to  obtain  a  certain  amount  which  is  to  be 
deposited  in  bank,  not  by  the  administrator,  but  by  the  sheriff. 
Again,  this  is  not  an  attempt  to  place  into  a  bank,  under  control  of 
the  court,  a  small  bal&nce  of  misapplied  succession  funds,  which 
plaintiffs  seek  to  recover  and  have  applied  *^  pro  rata  ^^  among  the 
heirs  or  to  have  brought  back  and  <*  prorated  "  among  all  the  heirs, 
payments  which  had  been  made  to. particular  heirs  or  their  assignees 
upon  their  distributive  shares  upon  the  ground  that  both  the  admin- 
istrator himself  and  the  sureties  on  his  bond  were  insolvent  and 
therefore  those  payments  worked  to  their  injary. 

If  judgment  be  rendered  as  prayed  for  and  funds  should  go  into 
the  hands  of  the  sheriff,  plaintiffs  propose  before  they  reach  the 
bank  to  appropriate  at  once  a  part  of  the  same  to  themselves  in  full 
payment  of  the  separate  judgments  which  they  seek  to  obtain  in  this 
suit  and  which  they  already  hold.  The  effect  of  this  would  be  to 
disengage  the  plaintiffs  from  all  further  interest  in  the  succession 
and  drive  the  defendants  who  hold  as  assignees  of  some  of  the  heirs 
into  an  action  against  the  sureties  on  the  bond  (who  are  perfectly 
solvent  for  all  that  appears)  instead  of  plaintiffs  being  obliged  to  do 
so  themselves.  They  desire  simply  that  the  present  position  of  par- 
ties be  shifted.  But  let  it  be  assumed  that  the  jadgment  had  been 
rendered  and  executed  as  prayed  for  and  that  moneys  had  been  col- 
lected and  deposited  under  the  execution  as  asked.  For  whose 
account  and  for  whose  benefit  would  the  fund  be  there?  No  persons 
other  than  the  plaintiffs  have  appeared  and  declared  themselves 
aggrieved  by  the  present  condition  of  affairs.  We  are  not  informed 
which  heirs  remain  unpaid,  or  how  much  remains  due  to  them.  Non 
constat  but  that  the  court  would  be  ordering  the  collection  of  funds 
for  which  there  would  be  no  claimants.  Wt)  see  no  authority  under 
which  the  plaintiffs  seek  to  have  judgments  obtained  and  moneys 
collected  for  unknown  and  unnamed  heira.  They  allege  no  such 
authority. 

The  administrator  has  not  only  filed  an  account,  but  he  has  also 
filed  a  tableau  of  proposed  distribution  to  the  heirs.    He  has  under  - 
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taken  to  fix  their  riglits  according  to  what  they  would  be,  if,  as 
between  the  saccession  and  the  heirs,  there  were  no  claims  to  settle. 
He  has  substantially  made  a  partition  for  the  heirs  (provisional  if 
not  definitive)  through  his  tableau  should  the  heirs  on  being  cited 
make  no  appearance  to  contesc  by  intervention  or  opposition  the 
proposed  distribution  and  to  require  that  the  administrator  hold  the 
funds  until  through  a  partition  the  rights  of  the  heirs  inter  se  be 
liquidated,  and  all  matters  of  collation  disposed  of.  An  administra- 
tor, when  he  has  paid  off  the  debts  of  the  succession,  is  bound  to  turn 
the  balance  of  the  funds  over  to  those  entitled  to  them.  He  ascer- 
tains to  the  best  of  his  ability  who  those  parties  are  and  what  their 
rights  in  the  funds  are,  and  proposes  to  make  a  distribution  accord- 
ingly. He  calls  all  parties  into  court  to  raise  objections,  if  any  they 
have,  to  his  doing  so.  Quoad  the  administrator  the  payments  so 
intended  are  a  distribution  or  division  of  succession  funds,  not  a 
partition  among  heirs  (Rachal  vs.  Rachal's  Heirs,  10  La.  468) .  The 
heirs  may  permit  it  to  become  substantially  a  partition  if  they  remain 
inactive.  When  the  account  and  tableau  filed  in  this  case  were  homol- 
ogated each  heir  acquired  a  separate  distinct  judgment  with  a  right 
of  separate  remedy.  No  judgment  against  Norres  in  the  present  suit 
would  give  them  any  more  thoroughly  recognized  and  liquidated  rights 
than  they  now  hold.  Each  heir  was  perfectly  competent  and  author- 
ized to  take  care  of  his  own  interests  and  exercise  his  own  remedies. 
It  is  intimated  by  the  heirs  that  they  must  exhaust  all  their  remedies 
before  they  are  permitted  to  have  recourse  upon  the  sureties  on  an 
administrator's  bond.  The  law  has  a  provision  to  that  effect  (R.  S., 
Sec.  1781)  *,  but  this  refers  to  matters  in  which  the  sureties  have  a 
legal  interest.  If  the  amounts  which  the  administrator  pays  out  are 
paid  out  to  parties  who  are  entitled  legally  to  receive  them,  the 
sureties  on  his  l>ond  are  not  concerned  in  any  mere  equality  in  the 
distribution  of  the  funds.  If  there  should  be  an  illegal  deficiency  of 
funds  to  pay  all  those  entitled  to  receive,  the  sureties  would  be  re- 
sponsible for  that  deficiency,  and  it  would  be  a  matter  of  indifference 
to  them  whether  suit  be  brought  against  them  by  one  particular  heir 
rather  than  another. 

[;  Again,  while  it  is  the  duty  of  parties  having  rights  in,  to  or 
against  a  succession  to  exhaust  their  remedies  before  going  upon 
the  sureties  on  the  l>ond  of  the  administrator,  it  is  not  intended  that 
each  one  should  exhaust  anything  more  than  his  own  remedy,  and  to 
the  extent  of  his  own  rights. 
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To  each  of  these  suing  heirs  was  attributed  on  the  tableau  a  cer  • 
iain  fixed  amount  declared  to  be  due  as  the  proposed  distributive 
share  of  the  parties  named,  in  the  succession  of  Hayes.  When  the 
account  was  homologated,  the  amount  so  set  apart  became  a  sepa- 
rate judgment  in  favor  of  each  party  named,  enforcible  separately 
in  favor  of  each  after  due  demand,  as  provided  for  by  Article  1057 
of  the  Code  of  Practice. 

The  distributive  shares  of  the  six  suing  heirs  amount  in  the  aggre- 
gate to  the  sum  of  four  hundred  and  sixty-eight  dollars  and  nine- 
teen cents  ($468.19),  the  largest  amount  due  to  any  one  of  them 
being  the  sum  of  two  hundred  and  seven  dollars  and  forty -eight 
cents. 

Assuming,  therefore,  that  it  was  either  the  duty  or  the  right  of 
these  six  parties  to  act  in  conjunction  as  they  seek  to  do  against 
Norres  and  the  other  defendants,  the  whole  extent  of  their 
interest  in  the  matters  of  which  they  complain  would  not  exceed 
four  hundred  and  sixty- eight  dollars  and  nineteen  cents,  with  legal 
interest  thereon  from  the  date  of  the  homologation  of  the  tableau. 
That  would  be  the  whole  amount  applicable  to  the  satisfaction  of 
their  claims  if  it  were  true  that  the  payments  to  D6cuir,  D6rouen, 
Hubert  and  David  should  be  set  aside,  and  the  funds  paid  to  them 
were  held  to  come  rightly  under  the  grasp  of  executions  to  be  issued 
in  their  favor.  It  is  not  claimed  that  there  has  been  any  mere  pre- 
tence of  payment  to  the  parties  named — there  is  no  question  of 
simulation  or  want  of  reality  in  the  payment.  The  action  of  these 
parties  is  in  the  nature  of  revocatory  action  to  undo  the  payments, 
and  subject  to  the  extent  of  their  respective  claims  the  amounts  to 
be  recovered.  Qrantlng  that  payments  in  money  of  his  own  debts 
by  an  administrator,  made  to  the  knowledge  of  his  creditor  with  sue- 
cession  funds,  could  be  set  aside  when,  at  the  time  of  the  payment, 
the  administrator  was  not,  to  the  knowledge  of  the  creditor,  insol- 
vent— if  at  all  (0.  G.  2185),  the  united  interest  of  the  six  plaintiff 
heirs  in  the  improper  payments  would  involve  an  amount  below  the 
appellate  jurisdiction  of  this  court.  Matters  have  (so  far  as  these 
heirs  are  concerned)  gone  beyond  the  point  where  the  amount  of  the 
succession  is  the  test  of  our  jurifiidiction. 

Waiving,  for  the  moment,  that  view  of  the  matter,  let  us  examine 
into  the  charges  made  against  the  four  defendants.  As  against 
Dteuir^it  is  charged  that  he,  on  March  15,  1893,  retained  and  paid 
himself  one  amount  of  two  thousand  two  hundred  and  ninety -one 
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dollars  and  one  of  two  hundred  and  fifty -one  dollars,  and  on  two 
dates  not  specified  one  amoant  of  six  hundred  and  fifty  dollars  and 
another  of  seventy-five  dollars,  for  debts  dae  him  by  Norres  person- 
ally, but  what  part  Hubert  took  in  the  matter  of  these  payment  is  not 
set  out.  Of  Hubert  it  is  charged  he  retained  and  paid  himself  the 
sum  of  one  thousand  nine  hundred  and  forty  dollars  for  debts  due  to 
himself  and  members  of  his  family  by  Norres  personally,  but  what 
part  D^cuir  took  in  the  matter  of  those  payments  is  not  set  out. 

No  specifications  are  made  at  all  as  to  David  and  D6roue«i,  or  as 
to  the  part  taken  by  them  in  the  matter  of  the  payments  which  were 
made. 

The  defendants,  as  we  have  seen,  excepted  to  plaintiflFs'  demand 
on  the  ground  of  misjoinder  of  parties,  both  plaintiflFs  and  defend- 
ants. They  deny  the  right  of  the  plaintiflFs  to  couple  a  charge  or  de- 
mand against  anyone  of  them  with  charges  or  demands  against  other 
parties  with  whom  they  have  no  connection.  We  have  examined 
the  petition  with  reference  to  this  exception.  Its  averments,  as  we 
have  said,  are  of  the  vaguest  character.  There  is  no  specification 
whatever  as  to  how  the  various  defendants  became  connected  with 
each  other — no  detail  of  the  facts  from  which  solidarity  of  obligation 
between  them  can  be  claimed  to  have  arisen,  though  there  are  a 
number  of  general  allegations  of  fraud  and  wrong -doing  .which  are 
mere  conclusions  of  law. 

The  only  allegation  we  have  found  which  would  in  the  least  charge 
privity  between  the  defendants  is  that  iu  which  it  is  declared  that 
''  the  administrator  had  by  illegal  and  wrongful  agreements  between 
himself  on  the  one  part,  and  D^cuir,  Hubert,  D6ronen  and  David, 
allowed  said  parties  to  have  possession  and  use  'jointly'  of  the 
said  moneys  (moneys  of  the  succession),  they  agreeing  to  give  same 
to  him  whenever  needed  to  meet  claims  against  the  succession,"  but 
in  a  later  portion  of  the  petition  it  is  declared  that  *'  all  the  credits  in 
favor  of  D6cuir  and  all  said  charges  made  by  Hubert  were  made  with 
the  consent  of  Norres,  and  in  pursuance  of  illegal,  tortious  and 
fraudulent  agreements"  between  Norres  and  the  said  D^cuir  and 
Hubert  respectively,  which  said  agreements  and  the  said  credits  and 
charges  thereunder,  and  each  of  them,  were  made  known  to, 
acquiesced  in  an^  consented  to  by  the  others  of  the  above  named 
defendants  and  made  their  contracts  by  agreement. 

PlaintiflFs,  even  in  their  briefs,  have  not  attempted  to  explain  to  us 
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what  the  original  relations  of  the  four  defendants  were  to  the  ad- 
ministrator and  as  between  themselves — how  and  in  what  manner 
they  became  connected  with  each  other  and  what  the  theory  of  their 
case  is. 

We  think  that  the  allegations  made  as  to  a  '<  joint  nse"  by  the  de- 
fendants of  succession  funds  is  simply  a  legal  deduction  drawn  by 
the  plaintiflFs  themselves  from  a  state  of  facts  not  disclosed. 

We  do  not  thiok  it  permissible  for  the  defendants  to  be  joined  in 
this  suit  under  such  sweeping  indefinite  allegations  as  plaintiflFs  have 
made.  If  it  were  right  and  proper  that  any  particular  defendants 
should  be  held  in  court,  it  would  be  impossible  for  us  to  say  which 
particular  defendant  should  be  selected. 

For  the  reasons  herein  assigned  the  judgment  appealed  from  is 
hereby  affirmed. 

Bbeaux,  J.,  takes  no  part. 

Ox  Application  fob  Rehbarino. 

MiiiLEB,  J.  Our  decision  in  this  case  appears  to  have  been  mis- 
understood. We  held  there  was  a  misjoinder.  The  allegations,  it 
seems  to  us,  were  not  adapted  to  the  relief  available  to  the  heirs  and 
creditors  against  an  insolvent  administrator.  The  decree  does  not, 
in  our  opinion,  preclude  the  plaintiffs  as  sureties  from  their  action 
to  obtain  indemnity  from  their  principal,  nor  the  heirs  from  any 
action  they  may  have  as  creditors. 

With  this  restatement  of  our  opinion,  and  consequent  reservation 
in  the  decree,  the  rehearing  is  refused. 


A  person  moy  be  charged  as  principal  and  accessory  before  the  fact  to  the  crime 
of  arson  iD  different  counts  of  the  sawe  indictment.  And  the  prosecution  Vfi\l 
not  bo  compeilcd  to  elect  upon  which  count  it  will  proceed. 

Where ff/<^/ is  a  difence  the  proper  charge  isthHt  the  eyldence  in  support  of  It 
should  be  considered  In  connection  with  all  the  other  cTidooce  in  the  case,  nnd 
Ift  on  the  whole  evidence,  there  is  reasonable  doubt  of  the  guilt  of  the  accused 
he  si)  on  id  be  acquitted. 

It  Is  error  to  instruct  that  the  burden  of  proof  is  upon  the  accused  to  establish  an 
ahbihj  a  preponderance  of  evidence. 

i4//^i  is  not  a  defence  within  the  accurate  meaning  of  that  word,  hnt  n  mere  fad 
shown  in  rebuttal  of  the  State's  cYldenco. 

While  a  merely  Inaccurate  or  Incomplete  instrnotion  may  be  cured  by  subse- 
quently supplying  the  defect  or  accurately  stating  the  law,  an  absolute  m.ia- 
statement  of  the  law  Is  not  cured  by  a  correct  statement  elsewhere  In  the 
charge. 


NO.  12,449.  ^^ 

Statb  op  Louisiana  vs.  Theodulb  Abdoin  et  al.  bo  818 


J 
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The  trial  Jadge  sliould  not  argttt  the  law  of  a  ease  la  the  charge  to  the  Jury.  He 
shoald  confine  himself  to  a  statement  and  explanation  of  the  law  and  the  rules 
of  Its  applicability. 

APPEAL  from  the  Eleventh  Jadicial  District  Ooort  for  the  Parish 
of  St.  Landry.     Dupr^^  J. 


M.  J.  Gunningham^  Attorney  General,  and  R,  E.  Lee  QarUind^  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


E.  B.  Du  Buieson  and  John  N.  Ogden  for  Defendant,  Appellant. 

Sabmitted  on^briefs  April  8,  1897. 

Opinion  on  orifi^inal  hearing  handed  down  April  12,  1897,  affirming 
decree  of  the  District  Court. 
A  rehearing  was  granted  May  10,  1897. 
Argued  and  submitted  June  19,  1897. 
Opinion  handed  down  June  26,  1897. 


The  opinion  of  the  court  on  rehearing  was  delivered  by 

BiiANCHABD,  J.  The  judgment  appealed  from  having  been  affirmed, 
a  review  of  the  case,  on  the  application  for  rehearing,  induced  the 
court  to  graut  the  rehearing;  and  now,  on  a  further  consideration, 
we  have  become  satisfied  of  the  incorrectness  of  some  of  the  views 
expressed  in  oar  former  opinion  relating  to  the  law  governing  the 
defence  of  alibi. 

We  now  hold  that  it  was  error  for  the  judge  a  quo  to  charge  that: 

<<  It  is  obviously  essential  to  the  satisfactory  proof  of  an  alibi  that 
it  should  cover  the  whole  of  the  transaction  in  question,  so  as 
to  render  it  Impossible  that  the  prisoner  coald  have  committed  the 
act;  it  is  not  enough  that  it  renders  his  guilt  improbable  merely." 

It  was  also  error  to  charge  that — 

*<If,  therefore,  the  proof  of  an  alibi  does  not  outweigh  the  proof 
that  he  (the  defendant)  was  at  the  place  where  the  crime  was  com- 
mitted, it  is  not  sufficient." 

And  it  was  additional  error  to  charge  that — 

*■''  When  the  defence  is  that  of  an  alibi  the  law  casts  the  burden 
upon  the  defendant  to  reasonably  satisfy  the  jury  that  he  was  else- 
where at  the  time  of  the  commission  of  the  offence.  The  rule  of  law, 
as  applicable  to  the  defence  of  an  alibi,  does  not  require  of  the 
defendant  to  reasonably  satisfy  the  jury  of   his  exact  whereabouts 
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every  moment  of  the  time  necessary  to  cover  the  period  when  the 
offence  was  committed,  but  he  is  required  to  prove  snch  a  state  of 
facts  or  circumstances  as  to  reasonably  satisfy  the  jury  that  he  was 
elsewhere  than  at  the  place  where,  and  the  moment  when,  the 
offence  was  com  mi  tted . ' ' 

Where  alibi  is  a  defence,  the  proper  charge  is,  that  the  evidence 
in  support  of  it  should  be  considered  in  connection  with  all  the  other 
evidence  in  the  case,  and  if,  on  the  whole  evidence,  there  is  reason- 
able doubt  of  defendant's  guilt,  he  should  be  acquitted. 

It  is  error  to  instruct  that  the  burden  of  proof  is  upon  the  accused 
to  establish  an  aliM.  by  a  preponderance  of  the  evidence.  Beck  vs. 
State,  70  N.  W.  Rep.  498;  Casey  vs.  State,  68  N.  W.  Rep.  648; 
Gravely  vs.  State,  67  N.  W.  Rep.  761. 

In  State  vs.  Reed,  62  Iowa,  40,  it  was  held  that  alibi  is  not 
a  defence  within  any  accurate  meaning  of  that  word,  but  a  mere /act 
shown  in  rebuttsl  of  the  State's  evidence. 

The  setting  up  of  an  alibi  does  not  change  the  presumptions  and 
burden  of  proof,  and  if  because  of  it,  or  anything  else,  the  jury 
are  not  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused,  they  must  acquit.  Bishop's  New  Criminal  Procedure,  Sec. 
1066. 

Whatever  the  accused  brings  forward  in  denial  of  the  allegations, 
or  of  the  proofs  which  the  prosecution  has  adduced,  the  burden  still 
remains  on  the  State,  and  it  never  shifts  to  him.     iZ».,  Sec.  1049. 

The  charge  to  the  jury  in  its  different  parts  should  not  be  conflict- 
ing, and  while  a  merely  inaccurate  or  incomplete  instruction  may  be 
cured  by  subsequently  applying  the  defect  or  accurately  stating  the 
law,  an  absolute  misstatement  of  the  law  is  not  cured  by  a  correct 
statement  elsewhere  in  the  charge.  Beck  vs.  State,  70  N.  W. 
Rep.  498;  Barr  vs.  State,  68  N.  W.  Rep.  856. 

The  errors  of  the  court  a  quay  pointed  out  above,  being  of  the 
character  last  mentioned,  could  not  be  cured  by  what  the  judge  sub- 
sequently charged  as  set  forth  in  our  original  opinion. 

It  is,  therefore,  ordered  that  the  judgment  of  this  court  hereinbe- 
fore rendered  be  set  aside,  and  it  is  now  ordered  and  decreed 
that  the  verdict  and  sentence  appealed  from  be  annulled,  avoided 
and  reversed,  and  that  the  case  be  remanded  to  be  proceeded  with 
according  to  law. 

MuxBB,  J.   I  concur  in  the  decree. 

NiCHOLLS,  0.  J.,  absent;  ill. 


1148  SUPREME  COURT  OF  LOUISIANA. 

State  vs.  WlUIama. 

No.  12,498. 
Statb  of  Louisiana  vs.  Montoomebt  Williams. 

That  a  person  who  Is  tendered  as  a  pett^  juror  states  that  he  has  formed  or 
expressed  an  opinion  with  regirdto  the  gaiU  or  l:iaooence  of  an  acoused 
from  a  conyersation  held  with  his  brother,  who  was  a  member  of  the  jury  who 
previously  tried  and  convicted  him  on  the  same  Indictment,  is  not  disqualify- 
ing, as  the  information  thus  imparted  was  hearsay  merely. 

A  P^EAL  from  the  Twentieth  Jadicial  District  Oourt  for  the  Parish 
•**-    of  ABsnmptioa.     Ouion^  J. 


M,  J,  Cunningham,  Attorney  General,  and  O.  A.  Oondran,  District 
Attorney  (John  Marks  of  Oonnsel) ,  for  Plaintiff,  Appellee. 


Pugh  &  Pugh  and  Howell  <&  Martin  for  Defendant,  Appellant. 


Sabmitted  on  briefs  May  1,  1897,  on  the  original  hearing. 
The  opinion  of  the  conrt  was  delivered  by  Nicholls,  0.  J.,  and 
banded  down  May  10,  1897. 
Rehearing  was  granted  May  31,  1897. 
Argaed  and  sabmitted  on  rehearing  Jane  19,  1897. 
Opinion  handed  down  Jane  25,  1897. 


Statement. 

On  September  23,  1398,  Montgomery  Williams,  the  accused  in  this 
case,  was  indicted  by  the  grand  jarors  of  the  parish  of  Assam ption, 
charged  with  having  murdered  one  Severln  Frank  on  the  4th  day  of 
Jaly,  1896.  On  September  30,  1896,  he  was  duly  tried  and  found 
gailty  of  manslanghter.  On  the  5th  day  of  October,  1896,  a  motion 
for  a  new  trial  was  filed  on  the  ground  that  one  of  the  Jarors  had 
separated  from  the  others  daring  the  trial  of  the  case;  for  this  reason 
a  new  trial  was  granted. 

On  March  24,  1897,  the  accused  was  again  tried  and  this  time  for 
manslaughter  under  the  same  indictment,  and  was  again  fonnd 
guilty  of  manslaughter  aad  wa<3  seateiced  to  ten  years',  imprison- 
ment at  hard  labor  in  the  State  penitentiary. 

Daring  the  trial  of  the  case  several  bills  of  exception  were  re- 
served. 
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The  first  bill  reserved  was  to  the  raliag  of  the  coart  on  the  chal- 
lenge for  cause  of  Anatole  Hebert,  one  of  the  jarors  drawn  from  the 
regular  panel. 

The  bill  of  exception,  as  presented  to  the  coart,  alleges  that  the 
juror  on  his  voir  dire  said  that  he  had  formed  an  opinion,  which  was 
a  fixed  one.  The  able  and  impartial  judge  of  the  lower  court,  before 
signing  the  bill,  added  that  he  did  not  remembar  that  the  juror  had 
said  that  his  opinion  was  a  fixed  one,  but  that  if  he  did  he  could  not 
have  mesmt  to  convey  the  meaning  of  what  the  words  imply,  as  he 
had  answered  the  judge  that  he  could  try  the  case  impartially. 

The  defendant  prosecutes  this  appeal. 


Application  for  Rbheabing. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  It  appears  from  the  oral  argument,  as  well  as  from 
the  printed  briefs  of  counsel  on  each  side  of  the  case,  that  the  prin- 
cipal, if  not  the  only  question,  which  is  agitated  now  is  that  of  the 
legal  qualification  of  Anatole  Hebert  to  have  served  upon  the  jury*, 
and  the  record  and  opinion  show  that  the  defendant,  Williams,  was 
first  tried  upon  an  indictment  for  murder  and  found  guilty  of  man- 
slaughter, and  upon  a  trial  afterward  on  the  charge  of  manslaughter 
he  was  convicted  and  sentenced. 

It  further  appears  that  when  Anatole  Hebert  was  tendered  as  a 
juror,  the  trial  judge  held  him  to  be  a  6ompetent  juror,  upon  an  ex- 
amination on  his  voir  dire,  and  the  defendant's  counsel  was  forced 
to  challenge  him  peremptorily;  and  that  on  that  account,  and  in 
ponsequence  of  the  judge's  ruling,  his  peremptory  challenges  be- 
eame  exhausted  and  he  was  necessitated  to  submit  to  objectionable 
talesmen  being  sworn  as  jurymen. 

The  ground  of  the  disqualification  of  Anatole  Hebert  was  that  in 
the  coarse  of  his  interrogation  he  stated  that  he  had  conversed  with 
his  brother,  Ignace  Hebert,  about  the  case,  some  ten  or  fifteen 
minutes,  he  having  been  one  of  the  jury  who  tried  the  defendant  on 
the  indictment  for  murder  and  found  him  guilty  of  manslaughter; 
and  that  from  what  be  had  heard  his  brother  say  he  had  formed  an 
ppinion  which  he  still  entertained. 

.  But  it  also  appears  from  the  record  as  well  as  the  opinion  that,  in 
reply  to  questions  which  were  propounded  by  the  court,   he  had 
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never  diBcnssed  tfae  facts  of  the  case  with  any  of  the  witnesses^  nor 
heard  any  one  of  them  g^ive  a  version  of  the  case ;  and  that  in  spite 
of  what  he  had  heard  his  brother  say,  he  conld  entirely  discard  from 
his  mind  any  impression  it  may  have  created  and  **  try  the  case 
according  to  the  evidence  as  given  to  (him)  »  *  *  and  that 
alone  and  the  law  as  (he  may)  hear  it  from  the  court." 

The  foundation  of  the  disqualification  of  a  person  for  service  as  a 
juror  is  that  he  has  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused  whom  he  would  be  called  upon  to  try,  and  £he  ques- 
tion arises  as  to  how  he  could  form  an  opinion  as  to  his  guilt  or  in- 
nocence without  having  ascertained  from  some  source  the  character 
of  evidence  which  was  to  be  brought  before  the  jury  in  the  course  of 
the  trial. 

If  Hebert  had  conversed  with  the  witnesses  who  were  to  be  pro- 
duced on  the  trial;  or  he  had  heard  their  statements  made  to  others; 
or  he  had  heard  them  give  in  their  evidence  on  a  former  trial ; 
or  perhaps  he  had  read  in  a  newspaper  what  purported  to  have  been 
a  full  report  of  the  testimony  of  the  witnesses  as  having  been  ad- 
duced in  the  course  of  a  judicial  investigation— -it  might  be  said 
with  confidence  that  a  deliberately  fixed  opinion  based  thereon 
would  have  rendered  him  incompetent,  and,  therefore,  a  proper 
subject  for  a  challenge  for  cause.  But  he  only  heard  the  version  of 
the  facts  as  given  by  his  brother,  who  served  on  the  former  trial.  At 
most  that  statement  was  in  the  nature  of  hearsay ;  and  it  is  not  an 
unreasonable  presumption  that  any  impression  which  same  might 
have  created  upon  his  ^ind  would  have  yielded  to  the  evidence 
when  adduced  if  it  had  proved  of  a  different  character. 

It  appears  to  our  minds  that  this  was  the  tendency  and  evident 
object  of  tfae  interrogation  of  the  trial  judge,  and  that  it  was  the 
manifest  purport  of  the  juror's  reply  thereto. 

It  has  been  settled  by  repeated  adjudications  of  this  court  that  it 
is  only  a  fixed  and  settled  opinion,  founded  upon  a  fair  statement 
and  knowledge  of  the  facts,  that  is  disqualifying. 

In  State  vs.  Parrer,  86  An.  316,  it  was  held  that  ^*  the  opinion 
which  disqualified  a  juror  is  a  fixed,  deliberate  and  determined  one 
which  can  not  be  changed." 

And  very  much  the  same  thing  was  said  in  State  vs.  Dorsey,  40 
An.  739,  affirming  State  vs.  Parrer  and  the  court  employed  this  ex- 
pression, viz. : 
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'<  The  opinion  of  the  joror  in  qnestion  may  be  said  to  have  been 
a  fixed  or  decided  opinion,  but  not  an  unyielding  and  determined  one. 
It  is  not  pretended — ^judging  by  the  recitals  of  the  defendant's  bill  of 
exceptions — that  the  opinion  of  the  juror  was  formed  from  hearing 
the  witness'  testimony  or  statements  and  it  must  therefore  have 
been  founded  upon  rumor  and  could  not  have  been  a  determined 
opinion,  such  as  would  be  disqualifying." 

Much  the  same  is  true  of  hearsay  statements  of  persons  not  under 
oath,  such  as  the  representations  which  were  made  to  Anatole 
Hebert  by  his  brother,  after  the  first  trial  was  completed  and  his 
connection  with  the  case  was  at  an  end — however  honest  and  con- 
scientious the  representations  may  have  been. 

The  opinions  cited  are  in  keeping  with  those  expressed  in  State 
vs.  DeRance,  84  An.  186,  and  in  State  vs.  Dngay,  36  An.  827,  in 
which  a  careful  review  of  adjudicated  cases  was  made. 

And  those  expressions  are  in  accord  with  the  opinions  of  the  most 
approved  text  writers. 

For  instance,  one  author  says  that  the  proper  inquiry  is  as  to  the 
nature  and  strength  of  the  opinion  and  not  its  source.  Proffatt  on 
Jury  Trials,  Sees.  186  and  187. 

But  the  most  complete  disquisition  on  the  subject  which  has  come 
under  observation  is  that  of  Mr.  Seymour  D.  Thompson  in  his  excel- 
lent  treatise  on  juries,  from  which  we  make  the  following  extract, 
viz.: 

''The  character  of  opinion  which  will  form  a  subject  of  challenge 
for  principal  cause  has  been  variously  stated.  Thus,  it  must  '  be 
fixed  and  settled'  (Schoeffier  vs.  State,  8  Wisconsin,  828;  People 
vs.  King,  27  Oal.  607)  ;  '  fixed  and  absolute'  (People  vs.  Bodine,  1 
Den.  808;  State  vs.  Howard,  17  N.  H.  102) ;  <  fixed  and  determined' 
(Staup  vs.  Commonwealth,  74  Penn.  St.  468)  ;  '  fixed  and  positive ' 
(Rafe  vs.  State,  20  Ga.  60);  'decided'  (Oslander  vs.  Common- 
wealth, 8 Leigh,  780)  ;  'substantial '  (Sprouce  vs.  Commonwealth,  2 
Virginia  Cas.  876;  Jackson  vs.  Commonwealth,  23  Gratton,  919) ; 
'deliberately  formed'  (State  vs.  George,  8  Rob.  636;  State  vs. 
Brown,  4  An.  606;  Wright  vs.  State,  18  Ga.  888)."  Thompson  & 
Merriam  on  Juries,  Sec.  211. 

The  author  then  remarks  that,  "  of  course  all  of  these  terms  are 
intended  to  convey  one  and  the  same  idea;"  and  in  proof  of  this  he 
cites  the  case  of  People  vs.  Stout,  4  Park,  Cr.  R.  117,  and  also  State 
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V8.  Kingsbury,  68  Maine,  238,  in  which  all  of  the  foregoing  terms, 
substantially,  are  employed  as  being  convertible,  viz. : 

''This,"  the  disqualifying  opinion,  ''  it  is  well  settled  in  numerous 
cases,  must  be  a  fixed,  absolute,  positive,  definite,  settled,  decided, 
unconditional  opinion.  The  rule  is,  uniformjy,  laid  down  by  the  use 
of  one  of  these  words,  or  words  of  equivalent  force.  A  conditional, 
contingent,  hypothetical,  indeterminate,  floating,  indefimte,  uncer- 
tain opinion  will  not  do,"  etc.  Thompson  &  Merriam  on  Juries,  Sec. 
211 ;  see,  also.  State  vs.  Hugel,  27  An.  875 ;  State  vs.  McQee,  36  An* 
206;  State  vs.  Coleman,  27  An.  691;  State  vs.  Ford, 37  An.  443;  State 
vs.  Revelles,  36  An.  302;  State  vs.  Vines,  34  An.  1078;  State  vs. 
Birdwell,  36  An.  859;  State  vs.  Foster,  86  An.  877;  State  vs.  Mel- 
ton, 87  An.  77;  State  vs.  Boyd,  88  An.  874;  State  vs.  Ward,  14  An. 
678;  State  vs.  Gaufield,  23  An.  148;  Wharton's  Or.  PI.  and  Pr.,  Sec. 
661,  citing  the  last  two  cases;  to  the  same  eflfect  is  State  vs.  Bunger, 
14  An.  461;  see,  particularly.  State  vs.  Johnson,  33  An.  889,  as  con- 
trasted with  State  vs.  Jackson,  37  An.  768. 

Having  studied  the  jurisprudence  of  this  State  on  the  question  of 
the  disqualification  of  jurors,  and  tested  the  same  by  the  expressions 
of  authoritative  text  writers,  we  are  fully  satisfied  that  Anatole 
Hebert  was  a  competent  juror,  and  that  the  trial  judge  committed  no 
error  in  so^  ruling. 

It  is  therefore  ordered  and  decreed  that  our  former  decree  be  set 
aside ;  and  it  is  now  ordered  and  decreed  that  the  verdict,  and  judg- 
ment thereon  rendered  in  the  court  below  be  affirmed. 

NiCHOLLS,  O.  J.,  absent;  ill. 


No.  12,388. 
i"^  ijj^         State    bx   rel.    J.    M.    Fbbguson   vs.    Ohablbs  D.     Oaffery, 
III    6i9  Mayor  of  Lafayette. 

The  constitutionality  of  Act  No.  90  of  the  Session  Acts  of  1896  upheld. 

The  authority  for  its  enactment  Is  derived  from  the  terms  of  Art.  209  of  the  State 
Oonstitntion,  and  the  act  is  not  within  the  restrictions  of  Art.  46  of  that  Instru- 
ment. 

i$«oa</ the  purpose  for  which  it  was  passed,  the  act  is  held  to  be  a  further  and 
legitimate  means  of  rendering  effeotiye  the  grant  of  power  contained  In  Art 
209  under  which  works  of  public  Improvement  may  be  undertaken. 

APPEAL  from  the  Seventeenth  Judicial    District    Oourt    for  the 
Parish  of  Lafayette.     DeBatlton,  J. 
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state  ex  rel.  Ferguson  ys.  Mayor. 


Joseph  F.  WaXUm  and  Henry  Renehaw  for  Plaintiff,  Appellee. 


Charlee  D.  Cafferyj  Defendant,  in  propria  persona.  Appellant. 


Argued  and  sabmitted  on  original  hearing  February  17,  1897. 


Opinion  handed  down  April  12, 1897. 

The  opinion  of  the  court  was  delivered  by  Nicholls,  0.  J.,  and 
handed  down  April  12»  1897. 
W ATKINS,  J.,  handed  down  a  separate  opinion  concurring. 
MiLLBB,  J.,  concurring  with  Watkins,  J. 
The  decree  of  the  District  Oonrt  was  reversed 


Rehearing  granted  May  10,  1897. 
Submitted  on  briefs  June  6,  1897. 
Opinion  handed  down  June  28,  1897. 


The  opinion  of  the  court  on  rehearing  was  delivered  by 
Blanchasd^  J.  The  town  of  Lafayette,  a  municipal  corporation 
in  the  State  of  Louisiana,  was  in  need  of  waterworks  and  an  electric 
light  plant  The  ordinary  revenues  of  the  town  were  inadequate  for 
the  procurement  of  these  desirable  improvements.  Whereupon  the* 
the  tazpaylng  citizens  of  the  town  took  counsel  together  and  de- 
cided to  resort  to  the  levying  of  a  special  tax  as  a  means  of  raising 
the  funds  essential  for  the  purpose  mentioned.  They  found  in  Art. 
209  of  the  Oonstitution  of  the  State,  and  in  Act  No.  126  of  the  Acts 
of  1882  (carrying  into  effect  said  article  of  the  Oonstitution) ,  the 
authority  for  the  levy  of  the  special  tax.  » 

In  accordance  with  the  manner  pointed  out  by  the  act  of  thei 
Legislature,  they  proceeded  to  the  accomplishment  of  their  purpose, 
A  petition  was  addressed  to  the  Mayor  and  town  council  setting 
forth  the  urgent  public  necessity  of  procuring  a  water  supply  for  the 
town  and  the  means  of  lighting  its  streets,  and  declaring  that  the 
rate  of  ordinary  taxation  permitted  by  law  was  insufBcient  for  the 
purpose.  It  prayed  for  a  special  tax  of  five  mills  annually  for  a 
term  of  tenjeam  on  the  assessed  valuation  of  property  in  the  town 
78 
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to  meet  the  cost  of  the  constraction  and  operation  of  the  said  im- 
provements,  and  to  this  end  the  petition  asked  that  a  special  elec- 
tion be  held  to  take  the  sense  of  the  property  taxpayers  of  the 
town  on  the  proposed  increase  of  taxation  for  the  purpose  named. 

This  petition  was  signed  by  the  requisite  number  of  the  taxpayers 
of  the  town.  On  receiving  it  the  town  council  promptly  acted.  An 
ordinance  was  adopted  ordering  the  special  election  and  it  took 
place  on  March  28,  1896.  There  was  a  unanimous  vote  in  favor  of 
the  proposition.  Thereupon  the  council  passed  an  ordinance  levying 
the  special  Ave -mill  tax  for  ten  years,  to  be  extended  annually  upon 
the  assessment  rolls  of  the  town. 

The  tax  having  been  voted  by  the  taxpayers  and  formally  levied 
by  the  town  council,  the  next  step  was  to  utilize  its  prospective 
avails  to  the  end  of  securing  the  construction  of  the  public  improve- 
ments contemplated. 

It  seems  that  parties  were  willing  to  take  the  contract  and  trust  to 
the  tax  for  payment,  provided  it  (the  tax)  could  be  put  in  funded 
form,  i.  e.,  negotiable  bonds  representing  the  tax,  and  redeemable 
with  the  proceeds  of  its  collection. 

In  this  form  the  contractors  could  more  easily  utilize  the  obliga* 
tion  resulting  from  the  levy  of  the  tax.  That  is  to  say,  they  could 
more  readily  raise  money  on  bonds  based  upon  the  tax,  with  which 
to  carry  out  the  contract,  than  they  could  upon  the  incorporeal  right 
to  the  tax  as  levied  and  extended  on  the  assessment  rolls.  And  the 
town  authorities  found  they  could  more  advantageously  contract  for 
the  public  improvements  desired  if  permitted  to  merge  the  tax  obli- 
gation into  the  form  of  negotiable  bonds  than  they  could  by  the 
mere  pledge  of  hypothecation  of  the  tax  itself. 

So  it  was  determined  to  fund  the  indebtedness  represented  by  the 
tax. 

-But,  at  the  threshold,  the  authorities  were  met  with  the  difficult 
of  the  want  of  legal  authority  in  themselves  to  issue  bonds  based 
upon  the  tax. 

The  Legislature  of  the  State  was  about  to  convene  and  it  was  de- 
cided to  petition  that  body  to  pass  an  act  granting  the  necessary 
power  in  the  premises. 

Due  public  notice  was  given  of  the  intention  to  apply  for  the  pass- 
age of  the  act,  and  the  application  was  made. 

Whereupon  the  Qeneral  Assembly  did  enact  a  law  entitled  *'An 
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act  to  authorize  and  empower  the  city  council  of  Lafayette,  Louis- 
iana, to  issue  bonds  for  the  sum  of  thirty- eight  thousand  dollars, 
payable  not  later  than  ten  years  from  the  date  thereof,  to  procure, 
construct  and  operate  a  waterworks  and  electric  light  plant  in  said 
town,  fixing  the  method  of  payment,"  etc.,  being  Act  No.  00  of 
1896. 

Invested  by  this  act  with  the  authority  to  issue  the  bonds,  the 
town  council  entered  into  an  agreement  and  contract  with  the  relator 
by  which  the  latter  obligated  himself  to  construct  the  public  im- 
provements referred  to,  according  to  certain  plans  and  specifications 
adopted  by  the  council,  and  to  receive  in  payment  therefor  bonds  of 
the  corporation  in  the  aggregate  amount  of  thirty -six  thousand  dol- 
lars, to  be  delivered  in  instalments  of  ten  thousand  dollars  each,  as 
the  work  progressed,  and  a  fourth  and  last  instalment  of  six  thousand 
dollars  thirty  days  after  the  work  had  been  completed,  tested  and 
accepted. 

The  contract  having  been  signed  and  the  relator  ready  to  proceed 
with  its  execution,  another  ordinance  was  adopted  by  the  town  coun- 
cil authorizing  and  directing  the  mayor,  who  had  been  named  in  the 
act  of  the  Legislature  as  the  official  to  perform  that  duty,  to  sign  the 
lithograph  bonds  of  the  corporation  and  to  issue  the  same  to  the  re- 
lator as  provided  for  in  the  contract. 

This  ordinance  was  promptly  vetoed  by  the  mayor  on  the  ground 
that  the  act  of  the  Legislature  authorizing  the  Lssusnce  of  the  bonds 
is  unconstitutional. 

Thereupon,  by  unanimous  vote  of  the  conncU,  the  ordinance  was 
passed  over  the  mayor's  veto,  and  this  was  followed  by  the  declara- 
tion of  the  mayor,  in  open  session,  that  a  two -thirds  vote  of  the 
council  having  been  cast  therefor,  the  ordinance  was  adopted  not- 
withstanding the  veto. 

Still,  the  mayor  persisted  in  his  refusal  to  sign  and  issue  the  bonds. 

This  suit  was  then  instituted  to  compel  by  mandamus  his  perform- 
ance of  this  duty. 

In  his  answer  the  mayor  admits  his  refusal  to  sign  and  issue  the 
bonds,  and  justifies  the  same  on  the  ground  that  the  town  of  Lafay- 
ette is  without  authority,  under  its  charter  and  the  general  statutes 
of  the  State,  to  issue  bonds  for  electric  lights  and  waterworks  or  for 
any  other  purpose  whatever.  He  sets  up  that  Act  90  of  the  acts  of 
1896  in  effect  amends  the  charter  of  the  corporation,  and  moreover 
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confers  on  it  a  special  right  or  privilege  by  legislation  local  in  its 
application,  in  direct  contravention  of  the  provisions  of  Art.  46  of  the 
Constitution.  He  prays  that  the  act  be  declared  unconstitutional, 
null  and  void,  and  that  the  writ  of  mandamus  be  denied. 

From  a  judgment  in  the  court  below  making  the  writ  peremptory 
and  ordering  him  to  sign  and  issue  the  bonds,  the  mayor  appeals. 

The  judge  a  quo  did  not  pass  apon  the  constitutionality  vel  non  of 
Act  90  of  1896  placed  directly  at  issue  by  the  answer  of  the  mayor. 
He  held  that  the  ordinance  of  the  town  council  directing  the  mayor 
to  sign  and  issue  the  bonds  having  been  passed  over  his  veto,  he 
(the  mayor)  was  without  further  reason  to  object  to  the  perform  - 
ance  of  that  duty.  Also  that  the  act  of  the  Legislature  assailed  hav- 
ing been  passed  at  the  solicitation  of  the  mayor  and  council,  they 
can  not  be  heard  to  allege  its  unconstitutionality. 

The  constitutionality  of  this  act  having  been  squarely  put  at  issue 
by  the  respondent,  we  think  it  should  have  been  met  in  the  judg- 
ment rendered  below. 

If  the  act  be  constitutional,  bonds  such  as  it  contemplates  should 
be  signed,  even  though  there  be  force  in  the  two  grounds  upon  which 
the  judge  a  quo  based  his  decree.  It  is  to  the  interest  of  the  public 
to  have  a  decision  upon  the  constitutionality  of  the  enabling  act. 

This  much  of  the  controversy,  at  least,  should  be  settled  and  the 
pleadings  invite  its  settlement. 

The  contention  of  the  respondent  is  that  Act  90  of  1896,  under 
which  it  is  proposed  to  issue  the  bonds,  is  unconstitutional  because 
in  effect  amending  the  charter  of  the  town,  and  because  conferring 
a  special  right  or  privilege  on  the  corporation  by  special  or  local 
legislation. 

Can  this  act  be  regarded  as  one  amending  or  extending  the  charter 
in  the  sense  of  Art.  46  of  the  Constitution?  Or  is  it  open  to  the  ob- 
jection that  it  confers  a  prohibited  special  right  or  privilege?  We 
think  not. 

Suppose  the  Legislature,  in  enacting  Act  126  of  1882,  to  make 
effective  Art.  209  of  the  Constitution,  had  added  another  section 
authorizing  parishes  and  incorporated  towns  to  issue  evidences  of 
debt,  such  as  negotiable  bonds,  based  upon  and  representing  the 
special  taxes  voted  in  aid  of  works  of  public  improvement,  the  bettei; 
to  utilize  and  make  available  such  tax  obligations,  could  it  be  urged 
against  such  clause  of  the  law  that  it,  in  effect,  amended  the  chary 
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ters  of  all  the  cities  and  towns  in  the  State  by  adding  a  new  and  im- 
portant power  not  hitherto  possessed?  Clearly  not.  It  wonld  not 
be  considered  at  all  in  the  light  of  an  amendment  to  existing  munici- 
pal charters. 

It  wonld  rather  be  held  to  be  a  further  and  legitimate  means  of 
r^dering  effective  the  grant  of  power  contained  in  Art.  209  under 
under  which  works  of  public  improvement  can  be  undertaken. 
*  If  this  be  sO|  then  neither  can  the  grant  of  this  authority  in  a 
special  act  to  a  particular  municipality  be  regarded  as  amending  the 
charter  of  such  corporation.  It  is  only  a  temporary  power  extended 
for  a  given  purpose,  the  execution  of  which  exhausts  the  power;  a 
power  not  to  issue  bonds  generally,  but  to  issue  bonds  in  aid  of  a 
particular  purpose,  that  purpose  being  already  permitted  by  Art.  209 
of  the  Constitution. 

It  follows  that  such  grant  of  authority  in  a  special  or  local  law 
must  be  upheld  unless  it  can  be  shown  that  the  Legislature  is  with  - 
out  authority  under  the  Constitution  to  enact  special  or  local  laws  for 
such  purpose  and  may  do  so  only  by  general  statute. 

.  And  this  brings  us  to  the  consideration  of  Art.  46  of  the  Constitu- 
tion and  to  the  inquiry  if  a  local  or  special  law  for  such  purpose  is 
prohibited  by  said  article. 

We  have  shown  that  the  twelfth  paragraph  of  Art.  46,  which  reads : 
'* Creating  corporations,  or  amending,  renewing,  extending  or  ex- 
plaining the  charter  thereof,"  does  not  apply,  for  the  act  under 
review  can  not  be  regarded,  in  any  true  sense,  as  one  amendatory  of 
the  charter  of  the  town  of  Lafayette,  within  the  meaning  of  this 
paragraph. 

The  only  other  paragraph  of  the  article  that  need  be  considered  in 
this  connection  is  the  thirteenth,  which  reads:  *^ Granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive  right, 
privilege  or  immunity."  It  seems  clear  that  *<  corporation,"  as  here 
used,  means  private  and  not  public  or  municipal  corporations.  Its 
connection  in  the  text  with  the  words  '*  association  or  individual" 
shows  this. 

The  General  Assembly  shall  not  pass  any  local  or  special  law 
''  granting  to  any  (private)  corporation,  association  or  individual 
any  special  or  exclusive  right,  privilege  or  immunity." 

This  is  also  apparent  from  a  consideration  of  the  paragraph  imme- 
diately preceding  it,  which  plainly  refers  to  municipal  corporations. 
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and  in  which  the  framers  of  the  Oon^titation  inserted  all  the  pro- 
hibitions intended  to  affect  such  corporations — proceedings  in  the 
paragraph  following  to  deal  with  private  corporations. 

Not  all  local  or  special  laws  are  prohibited  by  Art.  46,  bnt  only 
sach  as  are  clearly  within  its  terms.  Local  or  special  laws  not  with- 
in its  terms  may  be  enacted  on  publishing  notice  of  intention  to 
apply  therefor,  as  set  forth  in  Art.  48  of  the  Constitution. 

If  Act  00  of  1896  be  a  local  or  special  law,  then  it  is  one  of  those 
referred  to  in  the  article  of  the  Constitution  last  mentioned,  and, 
therefore,  constitutional  and  valid.  It  authorizes  the  contracting  of 
no  debt  on  part  of  the  corporation  of  Lafayette.  The  debt  had  al- 
ready been  authorized  by  vote  of  the  taxpayers  and  confracted  by 
the  town  council  pursuant  thereto.  All  the  act  of  the  Legislature 
did  was  to  authorize  the  corporation  to  put  this  debt  in  such  shape 
that  it  could  be  utilized  to  greater  advantage  in  securing  desirable 
municipal  improvements. 

Under  its  terms  the  town  of  Lafayette  may  legally  issue  bonds  to 
an  amount  within  the  aggregate  sum  of  the  tax  voted  in  aid  of  the 
public  improvements  hereinbefore  mentoned. 

Holding  that  bonds  as  contemplated  by  Act  90  of  1896,  based  upon 
the  special  tax  of  Ave  mills  voted  by  the  taxpayers  of  the  town  and 
levied  by  the  town  council  thereof,  and  payable  principal  and  inter- 
est out  of  the  proceeds  of  said  tax,  may  be  lawfully  issued,  we 
express  no  opinion  as  to  the  particular  kind  of  bonds  that  may  be 
thus  issued  in  respect  of  the  recitals  thereof — this  not  being  a  mat- 
ter of  contestation  between  the  p  rties  to  tliis  litigation. 

For  the  reasons  herein  assigned,  it  is  ordered  that  the  judgment 
hereinbefore  rendered  by  thi3  court  ba  set  aside,  and  it  is  now 
ordered  and  decreed  that  the  judgment  appealed  from  be  amended 
as  follows : 

That  the  mandamus  prayed  for  be  made  peremptory,  and  that 
Charles  D.  Caffery,  mayor  of  the  town  of  Lafayette,  be  and  is  hereby 
required  and  commanded  to  sign  in  his  official  capacity  the  bonds  of 
the  corporation  of  Lafayette,  authorized  by  Act  No.  90  of  the  acts 
of  1896,  prepared  in  fulfilment  of  its  requirements  as  interpreted 
and  expounded  by  the  opinion  herein  rendered,  and  that  as  thus 
amended  the  said  judgment  be  affirmed— costs  of  appeal  to  be  paid 
by  relator. 

MiLLEB,  J.    I  concur  in  the  decree. 

NiCHOLLS,  C.  J.,  absent;  ill — took  no  part  in  case  on  rehearing. 
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No.  12,647.  120    953 

State  op  Louisiana  vs.  Viotob  Piebbb. 

An  Information  charging  tbe  defendant  with  hnTing  committed  the  crime  of  prtit 
larceny  must  be  filed  or  pret-cnted  to  the  court  within  one  year  next  utter  the 
offence  shall  have  been  mnde  known  to  a  public  olltocr  having  the  power  to 
direct  the  investigation  or  proBccailon ;  and  if  It  appears  from  the  n  c<ir«l  that 
this  provision  of  law  has  not  been  compiled  wlih,  and  the  inforniiitiou  fails  to 
negative  prescription  en  Its  face,  the  plea  of  the  defendant  urging  the  bur  of 
the  statute  will  prevail. 

After  a  decision  by  thU  court  on  a  case  as  presented,  the  prosecution,  no  more 
than  the  accused,  can  be  hteard  to  set  up  as  grounds  for  rehearing  the  Incom- 
pleteness of  the  record. 

A  PPBAL  from  the  Twenty-second  Jadicial  District  Oonrt  for  tlie 
^  Parish  of  Piaqaemines.    Hingle^  J. 


M.  J.  Cunningham,  Attorney  General,  and  Albert  Estopinalj  Jr.^ 
District  Attorney,  for  Plaintiff,  Appellee. 


James  Wilkinson,  for  Defendant,  Appellant. 


Snbmitted  on  briefs  Jane  6,  1897. 
Opinion  handed  down  Jnne  14,  1897. 
Rehearing  refused  Jane  29,  1897. 


On  Motion  to  Dismiss  Afteal. 

The  opinion  of  the  conrt  was  delivered  ty 

Watkins,  J.  Tbe  motion  assigns,  that  the  record  discloses  neither 
motion  to  qnash,  motion  for  new  trial,  nor  motion  in  arrest  of  judg- 
ment; and,  farther,  that  it  contains  no  bill  of  exceptions  to  any  rnl- 
iDg  of  the  trial  jadge,  and  that,  as  a  necessary  conseqaence,  the 
defendant  was  withont  rif»ht  to  appeal. 

But  it  appears  from  the  record  that  on  the  day  previons  to  the 
one  on  which  the  motion  to  dismiss  was  filed,  defendant's  counsel 
filed  a  special  assignment  of  errors  apparent  on  the  face  of  the 
record  to  the  effect  (1)  that  the  crime  charged  in  the  indictment  was 
barred  by  the  limitation  of  the  statute  at  the  time  same  was  pre- 
sented ;  and  (2)  that  it  affirmatively  appears  by  the  record  that  the 
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defendant  was  never  arraigned,  nor  ever  personally  present  at  the 
time  of  any  pretended  arraignment. 

In  the  presence  of  this  assignment  the  motion  can  not  prevail,  as 
the  defendant  is  entitled  to  be  beard  on  those  questions  of  law,  not- 
withstanding they  are  for  the  first  time  raised  by  an  assignment 
of  error  in  this  court.  State  vs.  Balize,  38  An.  542;  State  vs.  Hanks, 
88  An.  468;  State  vs.  Behan,  20  An.  389;  State  vs.  Morel.  20  An. 
402;  State  vs.  Krepple,  20  An.  402. 
'    The  motion  is  denied. 

On  the  Mbrits. 

The  accused  is  appellant  from  a  conviction  of  the  crime  of  petit 
larceny  and  a  sentence  to  seven  months'  imprisonment  in  the  peni- 
tentiary, relying  on  his  assignment  of  errors  of  law  which  are 
alleged  to  be  apparent  upon  the  face  of  the  record. 

The  first  assignment  of  error  is,  that  the  crime  charged  against  the 
accused  was  barred  by  the  statute  of  limitation — Bevised  Statates, 
Sec.  986 — at  the  time  the  information  was  found  against  him,  and 
presented  to  the  court  a  qua,  the  statute  declaring  that  *'  no  person 
shall  be  prosecuted,  tried  or  punished  for  any  offence  *  *  *  * 
unless  the  indictment  or  presentment  for  the  same  be  found  or  ex  • 
hibited  within  one  year  next  after  the  offence  shall  have  been  made 
known  to  a  public  officer  having  the  power  to  direct  the  investi- 
gation or  prosecution." 

The  information  was  filed  on  the  12th  of  April,  1897,  and  it 
charges  that  the  accused  did  on  the  12th  day  of  April,  1896,  three 
pairs  of  shoes  of  the  value  of  three  dollars,  and  other  articles  of 
property  belonging  to  one  H.  B.  Turcan,  wilfully  and  feloniously 
take,  steal  and  carry  away ;  and  upon  that  recital  the  point  is  made 
by  defendant's  counsel,  that  the  information  was  not  filed  or  pre- 
sented to  the  court  tdthin  one  year  next  after  the  offence  is  alleged 
to  have  been  committed. 

From  the  recitals  from  the  record  just  referred  to  that  statement 
is  manifestly  correct — the  full  term  of  one  calendar  year  having 
expired  on  the  day  previous  to  the  filing  of  the  information  by  the 
district  attorney. 

The  language  of  the  law  is  imperative,  that  ''  no  person  shall  be 
prosecuted,  tried  or  punished  for  any  offence  " — other  than  such  as 
are  particularly  excepted — '^  unless  the  indictment  or  presentment  for 
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the  same  be  found  and  exhibited  within  oi^e  year  next  after  the  offence 
shall  have  been  made  known  to  a  pablie  officer  haying  the  power  to 
direct  the  investigation  or  prosecntion;  "  and  this  conrt  has  no  dis- 
cretion in  the  matter,  as  the  information  was  filed  after  the  utile 
tempos  had  expired. 

As  there  seems  to  have  been  no  examination  in  the  matter  by  the 
grand  jnry,  presumably  it  was  brought  to  the  attention  of  the  law 
officer  of  the  State  contemporaneonsly  with  the  filing  of  the  informa- 
tion; and  as  it  does  not  negative  prescription  the  plea  must  be  bus-- 
tained  and  the  Judgment  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  and  seu^ 
tence  be  annulled  and  the  defendant  discharged. 

N1CHOLL8,  O.  J.,  absent;  ill. 

On  Application  fob  Rbhbaring. 

Blanchabd,  J.  Before  this  cause  was  submitted  to  the  court  for 
its  decision  the  State  failed  to  make  any  objection  to  the  sufficiency 
of  the  transcript  as  sent  up  from  the  conrt  below.  No  motion  was 
filed  suggesting  a  diminution  or  incompleteness  of  the  record  and 
invoking  the  writ  of  certiorari  for  correction  of  the  same. 

The  only  motion  filed  by  the  State  was  one  to  dismiss  the  appeal 
on  the  ground  that  the  record  presented  no  motion  to  quash,  or  for 
new  trial,  or  in  arrest  of  judgment,  and  no  bills  of  exception  to  rul- 
ings of  the  court  a  qua. 

The  State  thus  acquiesced  in  the  transcript  sent  up  as  showing  the 
whole  case  as  presented  and  tried  below.  Trial  waa  had  here  on  thia 
transcript  and  on  the  additional  papers  and  briefs  filed  in  the  case  in 
this  court.  The  motion  to  dismiss  the  appeal  was  found  to  be  with- 
out merit,  and  on  the  face  of  the  record  and  the  papers  before  us  it 
was  clear  that  the  prescription  of  one  year,  brought  to  our  attention 
in  defendant's  assignment  of  error,  must  prevail.  Accordingly,  a 
decree  was  entered  reversing  the  verdict  and  sentence  and  discharg- 
ing the  accused. 

The  State,  in  an  application  for  rehearing,  suggests  for  the  first 
time  the  incompleteness  of  the  record  upon  which  the  case  was  tried 
here,  advances  this  as  grounds  for  rehearing,  and  asks  that  a  writ  of 
certiorari  issue  commanding  the  court  below  to  send  up  a  full  and 
complete  record  of  all  proceedings  had  in  the  case  there. 

The  allegation  is  made  that  the  true  record  would  show  the 
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accused  was  informed  against  seasonably,  and  that  the  plea  of  pre- 
scription is  therefore  untenable.  It  is  claimed  that  this  is  shown  by 
a  former  bill  of  information  filed  within  the  year  of  the  commission 
of  the  offence,  which,  while  still  pending,  was  sabstitnted  by  the 
information  npon  which  accused  was  tried,  after  which  substitution 
there  was  entered  a  noL  pros,  as  to  the  original. 

As  a  matter  of  sound  practice,  to  which  the  State  must  be  held  as 
rigidly  as  parties  accused  are,  we  are  constrained  to  hold  that  after 
a  decision  by  this  court  on  a  case  as  presented,  the  prosecution  can 
not  be  heard  to  set  up  as  grounds  for  rehearing  the  incompleteness 
of  the  record. 

Rehearing  refused. 


49  1162 

4»i«!?  No.  12,649. 

|lj3_544l 
116    846{  PEACE,  BT  AL« 


STATB  ex  BEL.   I.    J.    RUDT  VS.    HOYLB    TOMKIES,   JUSTICE    OF  THE 


Belief  by  ceriorari  "wlW  be  denied  in  cate  the  record  discloses  tbat  relator  has  ade- 
quate redress  by  appeal. 


0 


N  APPLICATION  for  Writs  of  CertioraH  and  Prohibition. 


Thatcher  &  Welsh  for  Relator. 


Respondent  Justice  of  the  Peace  in  propria  persona. 


Wise  <£r  Hemdon  for  Plaintiff,  Respondent. 


Submitted  on  briefs  May  81,  1897. 
Opinion  handed  down  June  19,  1897. 


Application  fob  Wbits  of  Cbbtiobabi. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Relator  is  defendant  in  the  suit  entitled  Lewis  OlifT 
TS.  I.  J.  Rudy,  which  is  pending  in  the  court  of  the  respondent  in 
the  Fourth  Ward  of  Caddo  parish ;  and  his  complaint  is  that  he  called 
up  and  disposed  of  said  cause  in  the  absence  of  the  relator  and  his 
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conDsel — deciding  the  case  agalDSt  him  without  having  heard  him  or 
his  witnesses  and  in  violation  of  the  plain  provisions  of  the  law. 

His  contention  is  that  after  said  cause  had  been  several  times  con- 
tinned  it  was  set  for  trial  on  the  2l8t  of  April,  1897,  at  the  hoar  of  9 
o'clock  A.  M.,  and  decided  by  him  a  few  minutes  after  the  hour  spec* 
ified,  whereas  he  should  have  waited  one  hour  after  the  time  speci- 
fied for  the  trial. 

That  soon  after  the  respondent  had  thus  unseasonably  tried  and 
decided  the  case  against  him,  he  appeared  in  court  accompanied  by 
his  attorney  and  made  objection  to  his  course  of  proceeding  as  ille- 
gal, and  after  waiting  until  10  o'clock  he  demanded  that  the  case  be 
call^^d  for  trial,  and  the  plaintiff  not  appearing,  that  same  be  dis* 
missed  as  in  case  of  non-suit,  protesting  that  the  said  judgment  had 
been  illegally  rendered  and  was  absolutely  null  and  void  as  to  him. 

His  prayer  is  that  a  certified  copy  of  said  suit  and  judgment  be 
brought  up  so  that  it  may  be  examined  to  the  end  that  the  validity 
thereof  may  be  ascertained;  and,  alleging  that  the  said  plaintiff  is 
attempting  to  execute  said  judgment  by  the  seizure  and  sale  of  his 
property,  he  prays  for  a  like  writ  of  certiorari  to  be  directed  to  the 
constable  holding  the  writ  of  execution  so  that  he  may  be  restrained 
from  any  further  proceeding  thereunder  pendente  lite. 

In  substance,  the  return  of  the  respondent  is  that  the  aforesaid 
cause  was  set  for  trial  on  the  day  and  at  the  hour  designated,  by 
consent  of  parties,  same  having  been  an  hour  of  the  day  earlier 
than  that  at  which  he  usually  convenes  his  court  for  the  transaction 
of  business ;  and  that  the  particular  hour  designated  was  selected  in 
order  to  better  suit  the  convenience  of  plaintiff's  counsel,  who  had  an 
important  business  engagement  in  the  District  Court  at  the  hour  of 
10  A.  M.  of  the  same  day. 

That  this  reason  having  been  assigned  by  the  plaintiff's  counse 
for  the  fixing  of  the  cause  for  trial  at  9  o'clock  A.  m.  on  the  21st  of 
April,  1897,  and  his  statement  having  been  accepted  and  agreed  to 
by  the  counsel  of  the  defendant,  in  the  presence  of  the  respondent 
and  in  open  court,  he  (respondent)  fixed  the  case  for  trial  on  the 
day  and  at  the  hour  specified,  in  pursuance  of  this  agreement  of 
parties;  and,  that  being  infiuenced  by  said  consent  and  agreement, 
be  made  a  note  of  the  fixing  of  the  case  on  his  docket  in  accordance 
therewith. 

That  feeling  impressed  with  the  naderstanding  and  agreement  of 
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the  parties,  that  the  case  would  be  called  promptly  at  the  time  ap- 
pointed, he  paid  a  visit  to  the  defendant's  attorney's  office  on  the 
morning  of  the  day  fixed  for  the  trial  and  saw  and  conversed  with 
both  the  defendant  and  his  attorney  on  the  subject,  and  advised  them 
of  his  intention  to  call  the  case  for  trial  at  the  hour  appointed  and 
reqaested  them  to  be  present;  and  that  the  plaintiff  and  his  coansel 
having  appeared  promptly  and  demanded  that  the  trial  be  proceeded 
with,  he  did  so  proceed  with  the  trial  and  rendered  judgment  against 
t)ie  defendant  by  default  after  having  waited  twenty -five  minutes 
for  the  defendant  to  appear. 

On  this  statement  of  the  question  before  us,  the  only  matter  of 
law  to  decide  is  whether  the  respondent  should  have  waited  for  one 
hour  after  9  o'clock  before  proceeding  to  hear  and  adjudge  the  afore- 
said cause ;  or  did  he  have  the  legal  right  to  proceed  and  decide  the 
case  as  he  did? 

The  complaint  of  the  relator  is  that  the  respondent  summarily 
tried  and  decided  the  cause  against  him,  ^^  having  refused  to  hear 
(him)  or  his  witnesses  "  in  the  sense  of  O.  P.  857;  and  his  counsel 
points  out  the  language  of  C.  P.  1086  as  supporting  that  proposition. 
The  provision  of  the  latter  article  must  be  interpreted  with  the 
one  which  immediately  precedes  it. 

That  article  (1084)  says  that  **t/  both  parties  are  ready  to  try  the 
cause  the  judge  may  proceed  to  the  bearing,  otherwise  the  justice 
shaU  fix  such  a  day  and  hour  as  he  thinks  proper,  allowing  sufficient 
time  to  the  parties  to  summon  their  witnesses  if  it  be  necessary. 

The  following  article — the  one  relied  upon  by  the  counsel  for  the 
relator — declares  that  'Mf  at  the  time  fixed  for  the  hearing  of  the 
cause  one  of  the  parties  fails  to  appear,  the  justice,  after  the 
lapse  of  an  hour  *  *  if  it  be  the  defendant  (who  makes  default) 
*  *  shall  proceed  to  hear  the  plaintiff's  testimony,  and  if  he 
find  the  claim  to  be  well  founded  he  shall  grant  a  judgment  by  de* 
fault  against  the  defendant,"  etc.     0.  P.  1085. 

In  our  opinion,  the  terms  of  the  latter  article,  'Mf,  at  the  time 
fixed  for  the  hearing  of  the  cause,"  relate  to  the  time  fixed  by  the 
justice  as  stated  in  the  preceding  article — i.  e.,  when  one  of  the  par- 
ties being  absent  the  justice  of  his  own  motion  sets  another  day  for 
the  trial ;  but  we  are  equally  of  opinion  that  it  has  no  application  to- 
a  case  like  the  instant  one,  when  the  justice  fixes  the  cause  for  trial 
on  a  day  in  the  future  in  pursuance  of  an  agreement  and  consent  of 
the  parties. 
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The  manifest  reason  for  the  provision  of  the  law  that  the  jastfce 
shall  wait  one  hour  after  the  time  he  shall,  on  his  own  motion,  des- 
ignate for  the  trial,  does  not  exist  in  case  the  parties  shall  consent 
to  and  agree  upon  a  day,  which  he  fixes  accordingly. 

Counsel  cite  with  confidence  and  rely  upon  the  decision  of  this 
court  in  State  ex  rel.  Montague  vs.  Ooquillon,  Justice  of  the  Peace, 
35  An.  1101,  as  sustaining  his  contention;  but  a  reference  to  that 
opinion  discloses  that  the  day  of  trial  was  fixed  by  the  justice  on  his 
own  motion,  and  that  the  defendant  appeared  fn  court  and  asked  for 
time  to  prepare  his  answer  and  was  refused.  That  thereupon  the 
defendant  retired  and  sought  the  advice  of  counsel,  by  whom  an 
answer  was  prepared  and  presented  to  the  court  within  less  than  one 
hour  after  the  time  appointed  for  the  trial;  and  upon  its  presenta- 
tion the  defendant  and  his  counsel  wore  informed  by  the  justice  that 
it  came  too  late,  as  the  cause  had  been  tried  and  judgment  rendered 
against  him. 

The  difference  between  that  case  and  the  instant  one  is  striking  in 
the  fact,  that  in  the  former  the  case  was  not  fixed  by  consent,  while 
in  the  latter  it  was  fixed  by  an  agreement  of  parties. 

Hence  that  decision  is  applicable. 

But  there  is  still  another  important  distinction  between  the  two 
cases,  in  that  the  cause  dealt  with  in  the  former  opinion  was  an  unap- 
pealable one,  whilst  the  one  we  are  dealing  with  is  appealable  to  the 
District  Court  of  Caddo  parish,  to  which  relator  can  resort  for  relief. 

But  relator's  counsel  refer  us  to  that  provision  of  law  which 
declares  that  *'  all  appeals  from  judgments  rendered  by  justices  of  the 
peace  shall  be  tried  in  the  appellate  courts  de  novo,^^  etc.  C.  P. 
1129 ;  and  insists  that  an  appeal  would  not  prove  an  adequate  and 
efficacious  remedy,  as  he  was  not  afforded  an  opportunity  Of  filing 
an  answer  and  a  reconventional  demand  in  the  justice  court,  and 
would  not  be  permitted  to  do  so  in  the  District  Court  on  appeal — it 
not  being  permissible  to  file  new  or  additional  pleadings  in  the 
appellate  court. 

in  our  opinion,  that  is  too  narrow  and  restricted  a  view  to 
be  taken  of  that  article. 

Indeed  the  question  was  decided  just  the  other  way  in  Saunders 
vs.  Ingram,  6  N.  S.  647,  in  the  course  of  a  decision  relative  to  an 
appeal  from  the  old  parish  court  to  the  District  Court ;  and  in  the 
course  of  their  opinion  the  court  said : 
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^'An  appeal  from  a  parish  to  a  Dietrict  Coart  authorizes  an  exam- 
ination of  the  case  de  novo,  and  either  party  to  the  sait  may,  by 
leave  of  conrt,  amend  his  pleadings,  so  as  to  brlns^  the  merits  fairly 
before  the  appellate  tribunal. 

*'  If  no  amendments  be  made  to  the  pleadings  the  trial  is  to  pro- 
ceed on  them  as  they  have  been  made  in  the  cdurt  of  the  first 
instance,"  etc. 

A  trial  of  the  case  on  appeal  from  the  justice  to  the  District 
Conrt  is  on  a  parallel  with  that  from  the  old  Parish  to -the  District 
Court,  and  hence  it  is  ssbject  to  a  like  interpretation. 

And  it  is  a  common  practice  for  judges  to  permit  suitable  amend- 
ments to  the  pleadings  prior  to  the  commencement  of  a  trial,  and 
even  afterward,  if  the  purposes  of  justice  may  be  thereby  subserved. 

In  this  case  the  right  of  relator,  as  defendant,  to  have  his  plead- 
ings amended  in  the  District  Court  on  appeal,  is  undoubted,  for  the 
reason  that  the  transcript  furnished  by  the  respondent  shows  that 
the  answer  and  reconventional  demand  which  he  proposed  to  file  in 
the  cause  was  partly  prepared  and  written  on  the  docket  of  the 
respondent  prior  to  the  time  the  trial  was  fixed  the  last  time,  and 
that  same  had  not  been  completed  because  of  an  interruption  in  its 
preparation  over  which  he  had  no  control. 

His  right  to  a  suspensive  appeal  is  equally  undeniable  because  of 
the  efPect  of  our  restraining  order  pendente  lite. 

Our  conclusion  is  that  the  complaint  the  relator  makes  of  the 
proceedings  in  the  court  of  respondent  are  remediable  by  appeal, 
and  consequently  relief  by  certiorari  must  be  denied. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  restraining 
order  be  set  aside  and  the  demands  of  the  relator  be  rejected  at  bis 
costs.    • 

NiCHOLLS,  0.  J.,  absent;  ill. 

No.  12,627. 

E.  M.  Ragland,  Sb.,  vs.  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company. 

Tb«  oarontbe  spar  or  side  track  in  which  men  are  employed  loading  it  with 
heavy  lumber  should  not  be  subjected  to  any  contact  with  moving  trains,  at 
least  without  notice  or  warning  to  the  men  thus  employed;  and  if  without 
such  notice,  one  of  the  men  is  killed  by  the  fall  of  the  lumber  dislodged  and 
falling  on  him  caused  by  the  Jolt  incident  to  coupling  the  car  In  which  the 
men  are  at  work,  with  other  cars,  the  railroad  company  will  be  responsible  In 
damages.    Pierce  on  Railroads,  p.  376;  Am.  Digest,  1889,  p.  8286;  S2  Mo.  App.  418, 
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The  contribntory  negligence  Imputed  to  the  men  for  not  laying  tbe  lumber  In 
that  method  which  it  Is  claimed  would  have  withstood  the  Jolt  and  averted 
the  accident,  will  not  avail  as  a  defence  against  the  carelessness  of  the  agents 
of  the  company  in  moving  trains  against  the  oar  in  which  the  men  were  em- 
ployed and  while  they  were  at  work;  that  carelessness  causing  the  fail  of  the 
lumber  and  the  death  for  which  damages  are  claimed  in  this  suit. 

A  PPEAL  from  the  Fifth  Judicial  District  Ooart  for  the  Pariah  of 
^  Oaachita.     Benton^  J,,  ad  hoc. 


E.  T.  Lamkin  for  Plaintiff*  Appellee. 


Potts  6:  Hudson  for  Defendant,  Appellant. 


Ar^ed  and  submitted  Jane  2,  1897. 
Opinion  handed  down  Jane  14, 1897. 
Rehearing  refused  June  80,  1897. 


The  opinion  of  the  court  was  delivered  by 

M11.LBB,  J.  This  appeal  is  by  the  defendant  from  the  judgment 
for  damages  claimed  by  the  plaintiff  for  the  death  of  his  minor  son 
killed  by  lumber  falling  on  him  in  one  of  the  defendant's  cars,  the 
son  being  engaged  at  the  time  of  the  accident  in  defendant's  ser- 
vice, and  the  accident  due,  it  is  charged,  to  the  negligence  of  de- 
fendant's agents. 

The  deceased  with  two  others  had  been  employed  by  defendant  to 
transfer  from  the  car  of  another  company  the  lumber  to  be  trans- 
ported by  defendant.  The  cars,  one  from  which  the  lumber  was  to 
be  transferred,  and  the  other,  that  of  defendant's,  into  which  the 
lumber  was  to  be  loaded,  were  placed  together  on  the  spur  track  of 
defendant's  main  line,  and  the  deceased  and  his  companions  in  the 
work  were  to  receive  and  place  in  proper  position  in  the  defendant's 
ear  the  lumber  as  it  was  passed  to  them  from  the  adjoining  car. 
While  thus  engaged  it  became  necessary  to  move  the  ears,  accom- 
plished by  the  switch  engine  of  defendants  attached  to  other  cars 
moved  so  as  to  couple  with  the  two  cars,  in  one  of  which  the  de- 
ceased was  at  work.  In  making  the  coupling  the  jar  caused  the 
fall  of  the  lumber  which  deceased  and  his  companions  had  placed 
in  tiers  on  either  side  of  the  car,  on  one  side  reaching  to  the  top 
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of  the  car,  on  tbe  other  mach  lower,  there  being  a  passage  way  be- 
tween in  which  the  deceased  was  crashed  by  the  heavy  planks  from 
the  top  of  the  higher  tiers,  dislodged  by  the  jar  and  falling  on  him, 
inflicting  the  internal  injuries  from  which  he  died.  The  testimony  is, 
that  when  the  deceased  and  his  companions  were  put  to  work  they 
received  directions  how  to  load  the  car.  The  companion  of  the  de- 
ceased who  escaped  injury  testified  that  he  laid  the  lumber  eight - 
inch  plank  on  one  side,  the  eighteen -inch  plank  on  the  other 
'*  stacked,''  as  the  witness  expresses  it,  **  in  steps -like  keep- 
ing it  so  it  would  be  braced  all  tbe  way  up,"  and  had  one  tier  plum 
up  to  the  top  and  then  coming  down  in  steps.  <'  We  had,"  he  testifies, 
*^  some  extra  wide  plank  we  could  not  fit  in  the  tier  without  its  top- 
pling over,  and  we  put  it  down  near  the  door  on  the  other  side." 
Describing  the  fall  and  its  result,  the  witness  testified  the  lum- 
ber fell  on  deceased  from  his  neck  to  his  feet,  scattered  and  spread 
all  over  him ;  he  was  pinned  between  two  piles,  the  pile  three  feet 
high  under  him.  Neither  witness  or  deceased  had  ever  done  that 
kind  of  work  before.  The  witness  who  directed  the  loading,  of  long 
experience  in  that  business,  testifies:  ''There  were  two  qualities  of 
lumber  eight-inch  and  twelve-inch.  I  put  the  twelve-inch  on  the 
west  side,  on  the  east  the  eight -inch ;  showed  them  (the  deceased 
and  his  companion)  how  to  do  that,  so  as  to  get  all  the  lumber  in 
without  any  trouble ;  got  them  to  put  two  feet  of  the  twelve-inch 
lumber  on  this  side,  on  the  other  two  and  a  half  feet  high;  told  them 
they  now  knew  how  to  do  it  and  went  away,  not  returning  till  after 
the  accident,"  which  he  describes  thus:  *'  The  twelve -inch  plank  was 
two  feet  high  on  the  west  side,  and  eighteen  or  nineteen  planks  of 
the  eight-inch  slipped  right  over  and  pinned  the  fellow."  The  wit- 
ness further  testifies,  when  he  left  the  car  the  lumber  was  all  right 
(f.  e.,  the  loading),  how  it  was  after  he  can  not  say;  and  he  states 
that  if  the  loading  bad  been  in  the  proper  method  no  accident  would 
have  happened  by  the  ''  bumping  "  caused  by  loading. 

The  reason  for  moving  the  two  cars  was  to  clear  the  public  cross- 
ing, over  which  the  spur  line  extended.  It  is  claimed  on  behalf 
of  plaintiff  that  the  switch  engine  ran  at  a  high  speed  to  effect 
the  coupling  of  the  cars  to  which  it  was  attached  with  the  two  cars; 
that  there  being  a  number  of  cars  mbved  by  the  switch  engine  and 
the  car  from  which  the  lumber  was  being  unloaded  intervening 
between  the  end  car  of  the  switch  train,  and  that  in  which  the 
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defendant  was  engaged,  that  the  jar  caoBing  the  fall  of  the  lumber 
was  of  unnsnal  violence.  There  is  testimony  in  the  record  to  sustain 
defendant's  contention  as  to  the  speed  of  the  switch  engine.  The 
testimony  of  the  locomotive  fireman  on  the  engine  and  the  switch  - 
man  who  made  the  coupling,  is  that  the  coupling  was  light  and 
the  engine  was  run  slow.  We  have  given  all  the  testimony  on  this 
branch  of  the  case  careful  consideration,  but  the  fact  of  controlling 
importance  in  our  appreciation  is  that  the  coupling  was  made  with 
violence  sufficient  to  cause  the  fall  of  the  lumber  and  kill  the 
deceased  while  at  his  work. 

It  is  urged  with  earnestness  on  behalf  of  defendant,  that  this  acci- 
dent was  due  to  the  carelessness  of  the  deceased  in  loading  the  car 
with  lumber  to  the  top  on  one  side  and  knee  high  on  the  other.  A 
mass  of  testimony  has  been  produced  to  show  that  lumber  carried  on 
railway  cars  is  usually  loaded  so  as  to  be  level;  that  if  loaded  in  this 
manner  it  conld  not  have  fallen,  and  hence  the  defence  of  contribu- 
tory negligence,  based  on  the  method  of  loading  of  the  deceased  and 
the  others  engaged  with  him  in  the  work. 

It  seems  to  us  ordinary  prudence  would  dictate  that  a  car  on 
a  spur  track  in  which  men  are  employed  in  loading  heavy  lumber, 
passed  to  them  from  another  car,  should  not  be  exposed  to  any  con- 
tact with  moving  cars ;  at  least,  not  without  warning  to  the  men  of 
the  risk  incident  to  such  contact.  In  our  appreciation  the  jolt  nec- 
essarily attendant  in  coupling  cars  is  apt  to  endanger  the  limbs  or 
life  of  the  men  engaged  in  handling  heavy  lumber  in  the  car  sub- 
jected to  the  jolt.  In  this  case  the  loss  of  the  life  of  one  of  the 
men  thus  employed  was  the  consequence  of  the  non-observance  by 
the  defendant's  agents  of  that  care  which  reason  and  the  law 
enjoin  on  them.  It  is  claimed  the  yardmaster  or  others  charged 
with  the  movements  of  the  cars  had  no  knowledge  the  men  were  in 
the  car,  and  that  they  had  closed  the  door  of  the  car  on  one  side  so 
that  they  could  not  be  seen.  There  is  no  testimony  at  all  satisfactory 
the  door  was  closed.  If  it  was  the  indications  of  the  two  cars  on  the 
spur  track  and  the  passing  of  lumber  from  one  car  to  the  other  in 
progress  and  open  to  the  view  of  all  was,  we  think,  abundant  notice 
to  those  on  whom  rested  the  obligation  of  care  and  the  requisite 
observation  for  the  proper  discharge  of  their  duties.  Besides,  the 
men  had  been  put  in  the  car  to  do  the  work  by  defendant's  agents, 
and  that  carried  knowledge,  actual  or  constructive,  to  all  the  railroad 
74 
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employees  charged  with  the  movement  of  the  cars  on  the  spnr 
track.  With  the  requirement  of  moving  the  train  wilh  prudence 
and  care,  so  as  to  avoid  such  accidents  as  occasioned  the  death  of  the 
deceased,  the  record,  in  our  opinion,  shows  a  plain  disregard 
of  that  duty  by  defendant's  agents.  Pierce  on  Railroads,  p.  876;  Am. 
Digest  for  1889,  p.  3286;  82  Mo.  App.,  p.  418. 

We  have,  however,  the  defence  of  contributory  negligence  based 
on  the  manner  the  defendant  and  bis  associates  in  the  work  loaded 
the  lumber.  It  should,  it  is  insisted,  have  been  loaded  so  as  to  be  on 
a  level,  and  it  is  urged  that  instructions  to  that  effect  were  given  to 
the  deceased;  testimony  had  been  produced  to  show  that  is  the 
usual  method  of  loading  lumber  trains,  and  if  thus  loaded,  it  is 
claimed  no  jolt  of  the  car  could  have  caused  the  fall.  It  Is  not 
clear  to  our  minds  that  lumber  of  different  dimensions  to  be  laid  as  it 
came  from  one  to  the  other  car,  could  have  been  kept  on  a  level  at 
all  times  while  being  laid.  The  jolt  came  while  the  loading  was  in 
progress,  not  after  it  was  completed.  What  the  effect  of  the  Jolt 
would  have  been  if  the  laying  of  the  lumber  had  been  completed  in 
the  manner  begun  is  purely  speculative.  We  have  given  the  defence 
full  consideration.  We  can  not  assume  negligence  in  the  loading  by 
a  test  to  be  applied,  if  at  all,  not  until  the  loading  was  completed. 
The  proximate  cause  of  the  death  was  the  jolt  which  came  at  the 
time  when  the  deceased  had  a  right  to  expect  complete  immunity 
from  the  danger  that  cost  him  his  life. 

There  remains  the  question  of  damages.  The  deceased  contrib- 
uted, though  in  an  inconsiderable  degree,  to  the  support  of  an  aged  ^ 
father  and  a  sister.  The  injuries  from  which  deceased  died  caused 
him  twelve  hours  of  pain.  We  find  no  place  in  this  case  for  exem- 
plary damages  against  a  corporation  for  its  servants'  neglect.  Sedg- 
wick on  Damages,  p.  571,  notes  at  foot;  Milwaukee,  etc.,  R.  R.  Go. 
vs.  Arms  et  al.,  91  U.  S.  494.  The  jury  gave  five  thousand  doUara; 
the  court  deciding  the  case  after  the  verdict  was  set  aside  awarded 
two  thousand  dollars.  Under  all  the  circumstances  we  think  the 
judgment  should  be  increased  to  twenty- five  hundred  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  plaintiff  recover  from  defendant 
twenty- five  hundred  dollars  with  costs. 

NiCHOLLS,  0.  J.,  absent;  ill.  « 
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No.  12,499. 
State  vs.  John  O'Nbil. 

The  prohibition  of  the  erection  or  reconstraction  In  wood  of  buildings  witbin 
what  are  termed  the  fire  limits  is  witbin  tbe  scope  of  municipal  goyernment 
and  recognized  by  the  charter  of  New  Orleans.  Dillon  on  Municipal  Corpora- 
tions, Sec.  338,  Act  Mo.  20,  of  18S2;  Sec.  8,  Act  No.  45,  of  1896 ;  42  An.  62. 

The  city  is  authorized  to  impose  fines  for  the  violation  of  its  ordinances.  1  Dillon 
on  Municipal  Corporations,  See.  272;  Acts  1877,  Extra  Session,  Sec.  12;  Act  No. 
45  of  1896,  Sec.  93;  42  An.  1113;  4  An.  278. 

APPEAL  from  the  First  Recorder's  Coart  of  New  Orleans.     jPtn- 
negarij  J. 


James  J.  McLoughlin^  Assistant  City  Attorney,  and  Samuel  L.  Gil- 
more,  City  At^iomey,  for  Plaintiff,  Appellee. 


Louque  <&  Pomes  for  Defendant,  Appellant. 

Argued  and  sabmitted  May  13, 1807. 
Opinion  banded  down  May  31,  1897. 
Rehearing  refased  Jane  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  defendant  appeals  from  the  judgment  of  the  First 
Recorder's  Court,  imposing  a  fine  of  twenty- five  dollars  on  the 
defendant  for  violating  the  ordinance  of  the  council  prohibiting  the 
erection  or  repairing  within  what  are  termed  the  fire  limits  of  the 
city,  of  any  building,  unless  non- combustible  materials  are  used  in 
the  work. 

The  ordinance  is  alleged  in  defendant's  answer  to  be  nnconstiiu*- 
tional,  not  within  the  competency  of  the  city  to  pass,  and  is  also 
assailed  on  the  ground  that  it  undertakes  to  create  an  offence,  not  a 
crime  by  any  statute  of  the  State. 

In  the  argument  on  behalf  of  the  defendant  it  is  urged  that  the 
ordinance  conflicts  with  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  forbidding  the  abridgment  by  State  legisla- 
tion of  the  privileges  of  citizens  of  tbe  United  States;  guaranteeing 
to  them  the  equal  protection  of  the  laws  and  protecting  the  rights  of 
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persons  and  property  against  interference,  except  by  due  process  of 
law.  In  onr  appreciation,  the  ordinance  is  within  the  police  power, 
and  hence  not  in  any  conflict  with  the  Fourteenth  Amendment.  The 
validity  of  municipal  ordinances  of  this  character  has  been  of  con- 
stant recognition.  1  Dillon  on  Municipal  Corporations,  Sec.  388, 
notes  at  foot;  City  Charter  of  1882,  Sec.  8,  Sess.  Acts,  p.  21;  Charter 
of  1896,  Sec.  14,  Sess.  Acts,  p.  58. 

It  is  urged  that  the  ordinance  transcends  the  power  of  the  city  in 
respect  to  buildings  within  the  fire  limits.  The  power  conferred  by 
the  charter  is  to  prevent  the  erection  of  wooden  buildings,  and  the 
reconstruction  in  wood  of  old  wooden  buildings  within  such  limits. 
Act  No.  20  of  1882,  Sec.  8;  Act  No.  46  of  1896,  Sec.  14.  The  ordi- 
nance prohibits  not  only  the  erection  of  wooden  buildings,  but  the 
repair,  except  with  non- combustible  materials,  of  any  building  al- 
ready erected  within  the  fire  limits.  Leovy's  Ordinances,  Arts.  129, 
132  et  8eq.  Our  predecessors  held  that  the  prohibition  of  repairs  to 
buildings  was  in  excess  of  the  power  given  by  the  charter.  State 
vs.  Schuchardt,  42  An.  62.  But  this  limitation  of  the  ordinance  is 
of  no  pertinence  in  this  case.  The  charge  against  the  defendant  is 
the  erection  or  reconstruction  in  wood  of  a  building  within  the  fire 
limits.  To  that  charge  the  defendant  pleaded  and  the  testimony  is 
directed  to  that  charge.  The  ordinance  prohibiting  the  erection  of 
wooden  buildings,  or  the  reconstruction  in  wood  of  buildings  within 
the  fire  limits,  is  clearly  within  the  power  given  the  city  by  the 
charter. 

The  contention  of  the  defendant  that  the  ordinance  creates  an 
offence  not  recognized  by  any  statute  of  the  State,  we  think  mis- 
conceives the  purpose  of  the  ordinance.  It  is  a  police  regulation 
within  the  competency  of  the  city,  not  an  attempt  to  constitute  a 
crime  in  any  other  sense  than  the  violation  of  a  lawful  ordinance. 
The  decision  cited  by  defendant  in  this  connection  did  not  propose 
to  punish  the  infraction  of  an  ordinance  in  execution  of  any  power 
conferred  by  the  charter,  but  sought  to  create  an  offence  not  known 
to  our  statutes.     State  vs.  McNally,  48  An.  1460. 

It  is  urged  the  ordinance  has  been  repealed  by  special  permits  to 
build  or  repair  with  wood  within  the  fire  limits.  We  do  not  appre- 
ciate that  the  repeal  can  be  deemed  implied  by  the  special  permits. 

Lastly,  it  is  urged  that  the  city  has  no  power  to  fine  for  the  viola- 
tion of  the  ordinance.     Without  such  power  the  ordinance  would  be 
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nugatory.  The  power  >to  fine  for  the  violation  of  a  police  regula- 
tion of  the  character  of  that  in  question  here  is,  we  think,  conferred 
on  the  city  and  has  been  recognized  by  the  courts.  Act  No.  181  of 
1877  (Extra  Session),  Sec.  12;  Act  No.  45  of  1801,  Sec.  78;  42  An. 
1113  (State  vs.  Boneil) ;  First  Municipality  vs.  Devron,  4  An.  278; 
1  Dillon  on  Municipal  Corporations,  Sec.  272,  and  authorities  there 
cited. 

Xt  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  and  it  is  hereby  affirmed,  with  costs. 

NicHOLLS,  C.  J.,  absent;  ill. 


No.  12,411. 

0.  H.  Pabkhb,  State  Tax  Collector,  First  District,  Parish  op 

Orleans,  vs.  Strauss  &  Co. 

1.  The  salt  for  State  taxes  met  by  the  defence  that  defendant  has  no  property  liable 

to  taxation  under  the  law,  aubstantially  puts  at  issue  the  legality  of  the  tax,  a 
question  within  our  Jurisdiction  irrespective  of  the  amount  involved.  Consti- 
tution, Art.  61. 

2.  Our  revenue  statute  taxes  the  personal  property  within  the  State  owned  by  the 

non-resident.    Act  No.  106  of  1S90,  Sec.  1. 

3.  Nor  is  such  property  consisting  of  cash  exempted  from  taxation  merely  and 

oniy  because  deposited  in  bank  by  which  it  is  claimed;  the  property  is  to  be 
deemed  a  debt  due  by  the  bank  to  the  non-resident,  and  hence  not  taxable 
here. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleaDS. 
King,  J, 

F,  C.  Zacharie  for  Plaintiff,  Appellant. 


H.  Heidenhain  and  Dinkelapiel  &  Hart  for  Defendants,  Appellees. 


Argued  and  submitted  April  15,  1897. 
Opinion  handed  down  May  10,  1897. 
Rehearing  refused  June  28,  1897. 


The  opinion  of  the  court  on  motion  to  dismiss  was  delivered  by 
Miller,  J.    The  defendants  move  to  dismiss  this  appeal  on  the 
ground  that  the  amount  is  insufficient  to  give  this  court  jurisdiction. 
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and  the  record  does  not  show  that  the  constitntionality  or  legality  of 
the  tax  claim  is  involved. 

The  record  shows  that  the  tax  collector,  proceeding  by  role  to 
compel  the  delivery  of  personal  property  assessed  for  taxes,  is  met 
by  the  defence  that  defendants  in  rule  have  no  property  within  the 
Jurisdiction  of  the  court  liable  to  taxation.  We  think  this  answer 
substantially  puts  at  issue  the  legality  of  the  tax  and  this  apprecia- 
tion of  the  defence  is  confirmed  by  the  argument  of  defendants 
against  the  right  of  the  State  to  tax  the  personal  property  of  defend- 
ants, because  the  property  is  on  deposit  in  the  bank. 

We  see  no  ground  to  dismiss  the  appeal. 

On  the  Mbrits. 

The  defendants  appeal  Trom  the  judgment  condemning  them  to 
pay  the  taxes  of  the  State  upon  an  assessment  against  them  of  money 
at  interest  and  costs.  The  answer  denies  that  defendants  have  any 
property  subject  to  taxation. 

The  testimony  shows  that  defendants,  a  foreign  firm,  conduct  a 
large  business  in  this  city  as  cotton  buyers ;  they  have  an  office,  em- 
ploy clerks,  and  the  expenses  of  their  establishment  require  the  dis- 
bursement here  of  an  amount  commensurate  with  the  needs  of  this 
business.  The  cotton  defendants  buy  is  shipped  to  the  firm,  bills  of 
exchange  drawn  on  them  negotiated,  and  thus  the  funds  provided  to 
pay  for  the  cotton  purchased.  Defendants  have  a  bank  account, 
they  deposit  the  proceeds  of  the  exchange  they  draw,  and  check  on 
it  for  the  purposes  incident  to  the  business  conducted  here,  as  well 
as  for  remittances  to  the  firm  at  their  foreign  domicile. 

The  argument  for  the  defendant  is  that  as  the  means  of  the  firm 
are  derived  from  the  negotiation  of  the  bills  of  exchange  they  draw, 
and  are  deposited  in  bank,  that  these  deposits  represent  all  the 
property  of  the  defendants  here,  and  as  deposits  are  debts  due  the 
foreign  firm  they  are  not  taxable  in  this  State.  On  this  proposition 
we  have  the  citation  of  the  familiar  authorities  that  debts  are  tax- 
able only  at  the  domicile  of  the  creditor.  Gooley  on  Taxation, 
Chapter  1,  p.  23;  State  Tax  on  Foreign  Held  Bonds,  16  Wall.  800. 
While  debts  of  the  foreign  creditor  can  not  be  taxed  here,  the  per- 
sonal property  he  possesses  in  this  jurisdiction  may  be  taxed.'  It  is 
well  understood  that  the  taxing  power  is  not  subject  to  any  limita- 
tion based  on  the  principle  that  the  domicile  of  the  owner  is  that  of 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1175 

Tax  Collector  yb  Strauss  A  Co. 

his  movable  property.  Cooley  on  Tazatioo,  pp.  16,  16,  274.  Oar 
revenue  act  proposes  to  tax  all  personal  property  within  the  State ; 
there  is  no  exception  becanse  the  owner  is  a  non-resident.  Act  No. 
106  of  1890,  Sec.  1.  The  liability  of  defendants  in  this  case  is  not 
asserted  on  an  assessment  of  debts  due  them,  bat  they  are  assessed 
on  personal  property,  and  the  qaestion  is  whether  they  had  sach' 
property.  The  current  of  the  testimony  shows,  and  the  implication 
without  testimony  would  be,  that  the  defendants  must  have  within 
this  jurisdiction  an  amount  of  money  or  property  requisite  to  con- 
duct a  business  of  the  magnitude  of  annual  purchases  of  fifty 
thousand  bales  of  cotton.  There  is  no  proposition  in  this  case  to  tax 
the  bill  of  exchange  drawn  to  pay  for  cotton  purchased  nor  the  pro- 
ceeds of  the  bill.  The  nature  of  the  defendant's  business  does  not 
at  all  preclude  an  assessment  on  the  cash  or  property  held  here  for 
business  purposes,  irrespective  of  that  used  for  cotton  purchases. 
The  assessment  supposes  that  basis  and  we  deem  it  sufficient  to 
maintain  an  assessment  whether  the  amount  is  kept  on  the  premises 
of  the  firm  or  deposited  in  bank.  The  defendants  cite  the  case  of 
Clason  &  Company  vs.  the  Oity  of  New  Orleans,  46  An.  1,  to  sustain 
their  contention;  the  decision  in  the  Liverpool  and  London  and 
Globe  Insurance  Company  vs.  Board  of  Assessors,  44  An.  760,  is  of 
more  direct  application.  The  decision  gave  full  recognition  to  the 
exemption  from  taxation  here  of  debts  due  the  foreign  corporations, 
but  maintained  the  assessment  on  the  cash  of  the  company  necessary 
here  for  its  business  purposes.  The  principle  of  that  decision  and  of 
Bluefields  Banana  Company  vs.  Board  of  Assessors,  49  An.  48,  applies 
to  this  case.  The  revenue  act,  in  entire  accordance  with  the  conceded 
extent  of  the  taxing  power,  taxes  the  movable  property  of  the 
foreigner.  We  can  not  hold  that,  cash  thas  liable  to  taxation  is 
exempted,  because  for  convenience  it  is  deposited  in  bank  and 
checked  on  by  the  owner.  It  would  be  a  strain  to  apply  to  the 
deposited  cash  the  exemption  from  taxation  accorded  to  debts  in 
their  ordinary  significance,  due  to  the  foreign  creditor. 

If  there  was  property  of  the  defendants  liable  to  taxation  the 
assessment  was  open  to  correction  as  to  amount  within  the  delay 
and  in  the  mode  pointed  out  by  law.  In  the  absence  of  any  objec- 
tion from  the  taxpayer,  the  assessment  becomes  final  and  not  subject 
to  review  by  the  courts.  . 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
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of  the  lower  court  be  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed  that  the  rale  of  plaintiff  be  made  absolute,  and  that  there 
be  judsment  against  defendants  accordingly  at  defendants'  costs. 
NiCHOLLS,  0.  J.,  absent;  ill. 


,,V^\  No.  12.408. 

Succession  of  Gbn.   G.    T.  Beauregard. 

1.  The  Code  prohibits  the   substitution  and  jSJei  commissHm,  and   our  declsiona 

mark  the  difference.    C.  C,  Arts.  15f9,  lft20:  8  An.  432;  5  An.  480. 

2.  The  testamentary  disposition  of  property  to  a  minor  child  to  be  held  by  the 

executors  until  her  majority  and  their  delivery  to  her  Is  the  Jldei  ccmmUsmm 
prohibited  by  the  Code.  C.  C,  Arts.  1519,  1.520;  13  La.  6;  12  An.  776;  16  La. 
169;  36  An.  755;  46  An.  962;  48  An.  145. 

3.  The  seizin  of  the  executor  ceases  under  the  Code  on  the  demand  of  the  legal 

heir,  subject  to  the  condition  only,  that  he  advance  the  sum  to  pay  moyable 
legacies,  and  there  is  no  testamentary  power  to  prolong  the  seizin  or  term«  of 
the  execution  by  the  disposition  he  shall  hold  and  administer  property  for  the 
minor  legatee  until  her  majority,  then  to  be  delivered  to  her  by  the  executor. 
C.  C,  Art.  1671;  15  La.  169;  3  An.  707. 

4.  Such  a  charge  Imposed  on  an  executor  in  effect  is  the  trust  of  the  common  law 

prohibited  by  the  Code,  void,  not  only  because  a  /</#/  commistum^  but  also 
because  it  would  introduce  a  tenure  of  property  unknown  to  our  Code,  and  the 
testamentary  power  can  not  be  used  to  create  new  titles  or  tenures,  not  recog- 
nized by  our  law.    7  An.  412;  8  An.  251 ;  12  An.  767;  MoCan  Case,  48  An.  167. 

6.  The  jSdet  comm/ssnm  AttAched  to  the  testamentary  disposition  in  favor  of  the 
legal  heir  embracing  his  iegitimt  and  disposable  portion  does  not  require  him 
to  accept  or  reject  the  disposition  in  its  entirety,  under  Art. 986  of  the  Code. 
The jed€i  commisaum  is  treated  as  not  written,  and  the  disposition  to  the  legatee 
remains  in  full  effect.    Code,  Arts.  1519, 1620;  3  An.  432;  5  An.  460. 

6.  The  fee  of  counsel  for  defending  the  will  of  the  deceased  should  be  borne  by  all 
tlie  heirs. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Thiard,  J. 


Charles  J,  Thiard  for  Natural  Tutor  of  Minor,  Laura  B.  Larendon, 
Plaintiff,  Appellee. 


Robert  G.  Dugu6  for  Defendants,  Ren6  T.  Beauregard  and  Henry 
E.  Beauregard,  Testamentary  Executors,  Appellants. 


Argued  and  submitted  March  16,  1897. 

Opinion  handed  down  April  26,  1897. 

Judgment  modified  and  rehearing  refused  June  30,  1897. 
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The  opinion  of  the  conrt  was  delivered  by 

MiLLBR,  J.  This  controversy  arises  on  the  will  of  the  deceased, 
directing  that  the  one -third  of  his  property,  given  to  his  grand* 
daughter,  shall  be  administered  daring  her  minority  by  his  two  sons 
constituted  his  executors,  the  proceeds  to  be  invested  by  them  and 
the  property  and  acci^ued  revenues  to  be  delivered  to  her  when  she 
attains  her  majority,  the  administration  and  control  of  the  executors 
to  be  <^  to  the  exclusion  of  all  others."  This  portion  of  the  will  is 
attacked  by  the  father  and  tutor  of  the  granddaughter  on  the 
grounds,  substantially,  that  the  testator  could  not  appoint  the  executor 
to  fulfil  the  functions  of  the  tutor,  and  that  the  disposition  assailed 
is  within  the  scope  of  the  articles  of  the  Oode  forbidding  substitu- 
tions and  fldei  commiasa.  The  answer  maintained  the  validity  of 
the  disposition,  and  from  the  judgment  annulling  the  dispositions 
this  appeal  is  taken. 

This  will  displace  the  tutor  of  the  minor  in  respect  to  the  adminis- 
tration of  the  property  given  her  by  the  will.  In  seeking  to  accom- 
plish that  object  the  will  substitutes  the  control  and  administration 
of  the  executors.  Under  our  law  the  minor  in  person  and  property 
is  placed  under  the  authority  of  the  tutor,  who  administers  the 
minor's  property  and  represents  him  '*  in  all  civil  acts."  Civil  Oode, 
Arts.  827  et  seq.  In  all  the  cases  in  our  reports  involving  the 
attempt  of  the  testator  to  supersede  the  tutor's  administration  there 
has  been  experienced  the  difficulty  of  avoiding  the  sweeping  pro- 
hibition in  our  Oode  of  all  trusts  attempted  to  be  created  by  the  tes- 
tator. In  this  case  as  in  others  the  will  seeks  to  combine  with  the 
executors'  functions  those  of  the  tutor.  The  question  whether  the 
testator  can  direct  this  blending  of  duties  and  the  administration  of 
minor's  property  in  a  mode  not  known  to  our  law  has  been  the  sub- 
ject of  previous  decisions  of  this  court.  In  the  Succession  of 
Foucher,  30  An.  1020,  the  decision  was  against  the  power  of  the  tes- 
tator to  supersede  the  tutorship  of  the  law  for  that  devised  by  him. 
But  the  validity  of  this  will  is  not  restricted  to  this  feature  of  the 
exclusion  of  the  tutor.  The  broader  ground  is,  whether  the  will  has 
not  undertaken  to  provide  as  a  substitute  for  the  tutorship  of  the 
minor  the  prohibited  fidei  commissum  sought  to  be  supplied  in  pre- 
vious cases.  Gonzales  vs.  Gonzales,  13  La.  106;  Partee  vs.  Succes- 
sion of  Hill,  12  An.  767;  Succession  of  Foucher,  30  An.  1020;  Suc- 
cession of  Will  Steven,  36  An.  754;  Succession  of  McOan,  48  An. 
145. 
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Our  law  prohibits  substitations  and  fldei  eommissa.  The  Having  of 
property  to  one  who,  after  the  period  of  his  enjoyment,  is  to  be  suc- 
ceeded by  another  to  whom  the  legatee  first  in  order  is  to  deliver,  is 
the  substitution.  The  naked  trust,  that  is,  of  property  simply  to  be 
held  for  and  delivered  to  another,  is  the  fldei  commissum.  Our  law 
prohibits  both.  Civil  Code,  Arts.  1619,  1520.  The  substitution 
annuls  the  entire  disposition.  The  fldei  commiaeum  leaving  untouched 
other  parts  of  the  disposition,  is  reputed  not  written.  Dudoslange 
vs.  Ross,  3  An.  482;  Beaulieu  vs.  Ternoir,  5  An.  480;  Succession  of 
Franklin,  7  An.  412;  Partee  vs.  Succession  of  Hill,  12  An.  767.  The 
question  in  this  case  is  whether  the  disposition  that  one -third  of  the 
estate  of  the  deceased  is  to  be  held  by  those  he  names  as  executors 
until  the  majority  of  the  minor  legatee,  and  then  delivered  to  her,  is 
not  a  fldei  commiseum. 

The  defendant's  argument  insists  that  our  Code  abolishes  only  a 
class  of  fldei  commisaa  and  excepts  lawful  trusts.  It  is  claimed  that 
the  disposition  in  this  will  for  the  benefit  of  minors  is  for  a  proper 
purpose,  and  hence  not  within  the  prohibition  of  trusts.  The 
dissent  of  Judge  Preston  in  the  Franklin  case  is  relied  upon 
on  this  branch  of  defendant's  argument.  This  phase  received  care- 
ful consideration  in  the  leading  cases  decided  more  than  forty 
years  ago.  In  the  Franklin  case  the  trust  was  in  favor  of  an 
institution  of  learning  to  bear  the  testator's  name.  It  was  a  case 
peculiarly  fit  for  an  exception  if  our  law  permitted  trusts  in  testa- 
mentary dispositions.  The  decision  was  against  the  bequest.  The 
result  of  all  the  discussion,  then,  was  the  delineation  of  our  jurispru- 
dence, if  not  distinctly  marked  before,  that  our  Code  abolished 
not  only  the  substitution,  but  all  forms  of  fldei  commisea.  The 
simplicity  of  our  system  of  titles  it  was  declared  must  be  maintained ; 
that  property  at  the  testator's  death  must  vest  in  an  owner,  with  the 
right  of  the  testator  to  give  the  usufruct  to  one,  the  property 
to  another,  and  that  any  disposition  by  which  the  heir  or  legatee 
was  excluded  from  possession  by  the  instrumentality  of  trustees  or 
of  others  to  hold  for  the  legatee,  equally  with  the  disposition  he  was 
to  hold  and  enjoy  for  life,  or  other  period  designated  by  the  testator 
and  then  deliver  to  another,  were  prohibited.  The  substitution  car- 
rying an  interest  in  the  legatee,  but  to  cease  when  he  handed  over; 
the  trust  to  hold  and  deliver  unaccompanied  with  any  interest  in  the 
legatee  first  named;  i.  e.,  the  naked  trust,  were  both  placed  under 
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the  reprobation  of  the  law.  It  woald  be  nseless  to  repeat  the  rea- 
soning of  these  decisions.  Dncloslange  vs.  Ross,  8  An.  482 ;  Bean- 
lien  vs.  Temoir,  5  An.  480;  Snccession  of  Franklin,  7  An.  412; 
Partee  vs.  Hill,  12  An.  767,  and  others  of  like  type. 

It  is  insisted  by  the  defendants  that  it  is  competent  for  a  testator 
to  direct  the  payment  of  a  legacy  at  a  certain  period  after  his  death, 
and  that  snch  a  legacy  wonld  continue  the  seizin  of  the  executor 
until  the  period  for  payment.  Hence,  it  is  argued  that  the  disposi- 
tion in  the  will  directing  the  property  to  be  held  until  the  majority  of 
the  minor  is  a  lawful  charge  put  on  the  executors.  A  bequest  by 
a  testator  of  a  sum  of  money,  payable  at  a  stipulated  period  after  the 
testator's  death  wonld  transgress  no  public  policy  or  provision  of  law. 
In  the  case  cited  by  defendant's  counsel  from  18  An.  (Pena  vs.  New 
Orleans,  18  An.  86)  such  a  bequest  was  maintained.  When  the  paper 
in  that  case  was  presented  for  payment,  the  executors  were  in  office. 
If  their  administration  had  ended  the  bequest  would  have  been 
a  charge  on  the  heir.  The  paper  tied  up  no  property.  It  did  not 
undertake  to  place  the  property  in  the  hands  of  executors  or  others 
to  be  held  and  delivered  to  the  legatee  at  the  period  designated.  It 
did  not  undertake  to  disturb  the  possession  of  the  heir  bydesignat-* 
ing  trustees  to  hold  the  property.  Legacies  of  this  character  create 
no  fidei  commiMum.  They  are  simply  charges  on  the  heir  or  the 
executor.  Here  is  the  attempt  not  to  charge  the  heir  with  payment 
of  a  sum  of  money,  but  to  exclude  the  heir  from  possession,  the 
property,  in  the  meantime,  to  be  held  by  others  under  the  mandate 
or  trusts  to  deliver  to  the  legatee  when  she  attains  majority. 

It  is  claimed  that  the  disposition  is  not  a  fidei  commiasum  because 
the  custodians  of  the  property  are  the  executors,  whose  term 
ot  office  is  now  by  law  prolonged  until  the  succession  is  wound 
up.  Revised  Statutes,  Sec.  3698.  If  this  disposition  has  all 
the  elements  of  the  fldei  commissum  it  is  not  easy  to  appreciate  that 
it  is  less  so  because  the  trust  is  given  to  executors.  Our  law  defines 
their  duties.  But  they  are  not  clothed  with  the  functions  of  a  tutor 
this  will  seeks  to  impose  on  them,  norare  they  trustees  for  the  benefit 
of  those  designated  by  the  testator.  In  this  case  the  record  shows 
the  succession  debts  have  been  paid,  the  heirs  recognized  and  the 
partition  of  the  property  completed.  All  of  the  functions  of  the  ex- 
ecutors in  legal  significance  are  ended.  All  that  remains,  if  the 
Code  governs,  is  to  hand  the  property  to  the  heirs  on  their  demand 
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in  this  case  made  for  the  grandchild  by  her  tntor.  There  are  neither 
debts  nor  leg^acies  to  be  paid.  C.  C,  Art.  1671.  If,  then,  those 
named  as  executors  are  to  continue  to  hold  this  property  it  is  not 
in  virtue  of  their  functions  as  executors  under  the  Code,  but  under 
the  will,  charging  them  to  make  investments  and  administer  for  the 
legatee  and  deliver  to  her  when  she  attains  majority.  The  law  pro* 
longing  the  administration  of  executors  and  administrators  until  the 
estate  is  wound  up  has  obvious  application  when  sales  are  yet 
to  be  made,  debts  paid  and  the  incidental  functions  of  administration 
are  yet  to  be  performed.  This  is  no  snob  case.  The  Code  and  the 
decisions  are  that  the  seizin  of  the  executor  ceases  with  the  pay- 
ment of  legacies,  and  even  before  on  the  demand  of  the  heir,  sub- 
ject only  to  the  condition  that  the  heir  shall  advance  enough  to  pay 
the  movable  legacies,  and  there  is  no  testamentary  power  to  extend 
the  seizin.  Civil  Code,  Art.  1671;  Percy  vs.  Provan's  Executor,  15 
La.  69;  Succession  of  Fisk,  8  An.  705.  Manifestly  no  reasonable  in- 
terpretation of  the  statute  prolonging  the  administration  of  the  ex- 
ecutors for  purposes  of  administration  can  affect  the  limitation  of 
their  seizin  imposed  by  the  Code.  If  prolonged,  that  limitation 
would  apply,  and  if  not  prolonged  by  the  statute  it  equally  applies. 
The  proposition  then  that  the  executors  as  such  can  hold  the  prop- 
erty because  of  the  law  prolonging  their  functions  is  answered,  we 
think,  by  the  limitation  to  which  even  the  prolonged  term  is  subject, 
t.  e.,  the  demand  of  the  heir,  and  the  absence  of  any  movable  lega- 
cies. The  statute  gives  no  aid  to  the  pretension  the  defendant  holds 
as  executors.  In  the  Succession  of  Macias,  81  An.  127,  for  the  first 
time,  it  was  advanced  that  the  act  extending  the  executor's  term 
prolonged  it  so  as  to  enable  him  to  hold  and  administer  property 
bequeathed  to  the  minor.  In  the  case  of  Succession  of  Steven,  a 
few  years  later,  no  such  aid  was  found  in  the  statute  and  the  dispo- 
sition confiding  to  the  executors  property  to  be  held  and  adminis- 
tered by  them  for  majors  and  minors  was  held  to  be  so  clearly  & 
forbidden  fldei  commissum  as  to  preclude  discussion.  86  An.  755. 
Two  years  later  came  the  decision  in  the  case  of  Succession  of 
Strauss,  38  An.  55,  notwithstanding  the  Steven  decision  repeating 
the  Macias  decision.  But  neither  in  the  Strauss  or  the  Macias  deci- 
sion is  there  any  allusion  to  the  articles  of  the  Code  or  our  jnrispra- 
dence  restricting  the  duration  of  the  executor's  seizin,  and  putting 
it  beyond  the  power  of  the   testator  to  extend   it.     It  seems  to  as 
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clear  that  no  allowable  conatractioa  of  the  act  of  1837,  now  Sec. 
d698  of  the  Revised  Statutes,  can,  in  the  least,  affect  that  part  of 
the  Code  which  limits  the  executor's  seizin.  Their  functions  are 
brought  to  an  end  with  all  the  benefit  that  can  be  invoked  by  the 
prolonging^  act.  If  they  are  entitled  to  hold,  it  is  solely  because  of 
the  power  the  testator  conceived  he  could  confer. 

There  is  in  this  will  the  designation  of  those  who  are  to  hold  and 
administer  the  property ;  there  is  the  legatee  named  for  whom  it  is 
to  be  held  and  to  whom  it  is  to  be  delivered  at  the  period  the  testa- 
tor designated.     What  element  is  absent  of  the  fidei  commisBum  pro- 
hibited  by  our  Code?     ''Every  disposition  is  null  by  which  the 
donee,  heir  or  legatee  is  charged  to  preserve  for  or  return  a  thing  to 
a  third  person,"  follows  the  prohibition  of  the  substitution  and  fidei 
commissum.     If  it  is  the  policy  of  our  law,  as  frequently  maintained 
by  our  courts,  that  the  titles  of  ownership  and  imperfect  ownership 
prescribed  by  our  Code  shall  be  maintained  and  no  departure  per- 
mitted to  testators,  then  in  this  disposition  we  have  a  tenure  at- 
tempted to  be  created  in  those  that  are  to  hold  for  the  minors, 
entirely  distinct  and  different  from  any  known  to  our  Code,  and  in 
all  like  respects,  like  the  trust  of  the  common  law.     Ducloslange  vs. 
Ross,  3  An.  432;  Heirs  of  Henderson  vs.  Rost,  .5  An.  461;  Beaulieu 
vs.  Ternoir,  5  An.  480;  Succession  of  Franklin,  7  An.  412;  Partee  vs. 
Hill,  12  An.  767.  If  it  be  incompatible  with  the  spirit  of  our  law  that 
the  heir,  for  the  period  the  testator  names,  should  be  excluded  from 
possession,  the  power  of  alienation  kept  in  abeyance   for  the  same 
time  and  the  property  tied  up,  all  these  obnoxious  features  are  ex- 
hibited in  this  disposition  creating  an  administration  devised  by  the 
testator  to  last  until  the  majority  of  the   minor,  who  in  the  mean- 
time is  to  be  vested  with  no  other  interest  than  that  of  the  benefi- 
ciary under  the  trusts  of  the  common  law.     Our  reports  are  full  of 
the  instruction  that  dispositions  of  this  character  are,  in  no  manner* 
relieved  of  the  prohibition  of  fidei  commissa.     The  Macias   decision, 
31  An.  127,  followed  by  the  Strauss  decision,  38  An.  65,  were  in  con- 
trast with  our  entire  jurisprudence.     In  the  case  of  Oalvert  vs.  Boul- 
lemet,  46  An.  1135,  the  question  here  was  not  raised,  hence  not  con- 
sidered. The  case  of  Succession  of  Cochrane,  29  An.  233,  shows  no  con- 
troYersy  in  respect  to  the  prohibition,   applied  with   distinctness  in 
every  case,  the  Macias  and  Strauss  decisions  excepted,  in  which  a  de- 
termination was  invited  and  made.  The  comment  in  defendant's  brief 
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on  thedecisioQ  in  the  case  of  Olag^e  vs.  Olagae,  13  La.  1,  which  elici- 
ted the  emphatic  declaration  from  JadgelMartin  against  trusts  to  be 
fulfilled  for  minors  under  the  guise  of  a  disposition  like  this,  is  that 
the  decree  does  not  give  effect  to  the  opinion.  The  decree  preserves 
the  direction  of  the  testator  that  the  money  bequeathed  to  the  minor 
should  be  invested,  but  instead  of  maintaining  the  trust  to  be  put 
on  the  executor  we  find  in  the  decree  the  right  of  the  tutrix  recog- 
nized in  that  control  the  law  withholds  from  executors,  and  gives 
only  to  those  the  law  vests  with  the  administration  of  minors'  prop- 
erty. The  recent  decision  ia  the  case  of  the  Succession  of  McCan, 
48  An.  145,  is  separated  by  a  great  space  of  time  from  the  Olagne 
case.  13  La.  1.  In  the  intermediate  period  there  were  the  great 
cases  of  Succession  of  Franklin,  7  An.  412;  State  of  Louisiana,  etc., 
vs.  Executors  of  McDonogh,  8  An.  171 ;  Heirs  of  Henderson  vs. 
Rost,  6  An.  460,  and  others,  exhibiting  elaborate  discussion  of  the 
general  question  here.  With  not  greater  illustrative  power,  but 
presenting  features  admitting  of  closer  application  of  the  prohibition 
of  ftdei  commiata  to  testamentary  dispositions  of  this  character,  there 
are  the  cases  of  the  Susceasion  of  Steven,  86  An.  755 ;  Partee  vs.  Suc- 
cession of  Hill,  12  An.  767;  Snccessionof  Stephens,  45  An.  962;  Percy 
vs.  Provan,  15  La.  69.  All  these  cases  af9rm  with  more  or  less,  but  not 
greater  expressive  force,  the  exposition  of  our  law  given  by  Judge 
Martin  in  the  Olague  case,  18  La.  1,  that  the  disposition  by  which 
the  testator  directs  the  property  bequeathed  to  minors  should  be 
held  for  them  by  the  executor  until  their  majority  '*  is  indeed  Aftd&i 
commi89um  prohibited  by  law."  Oonzales  vs.  Gonzales,  18  La.  106. 
We  must  apply  the  prohibition  here  as  we  did  in  the  McOan  case, 
48  An.  145,  involving  this  as  well  as  other  questions  not  arising  here. 

Besides  the  fldei  commUmm  this  will  presents,  the  other  feature 
equally  obnoxious  to  our  law  is  incidentally  diacnssed.  The  legal 
heir,  minor  or  major,  can  not  be  excluded  from  possession  by  any 
disposition  attempting  the  prolongation  of  the  executor's  seisin  ut- 
terly beyond  the  power  of  the  testator.  The  will  in  this  respect  is 
void,  and  reputed  not  written.  G.  O.  1671;  Percy  vs.  Provan's 
Executor,  15  La.  69 ;  Succession  of  Fisk,  3  An.  705. 

All  the  phases  of  the  discussion  in  the  elaborate  brief  of  the  de* 
fondant's  counsel  have  had  our  attention,  but  we  have  deemed 
it  enough  to  bring  the  case  within  the  scope  of  the  views  of 
controlling  influence.     It  remains  to  consider  the  proposition  orged 
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on  as,  that  the  will  In  favor  of  the  minor  is  an  entirety  and  mast  be 
accepted  or  rejected  as  a  whole.  The  answer  to  this,  we  think,  is 
famished  by  the  Code.  The  part  of  the  will  we  hold  to  be  a  fldei 
comm%S8um  is  reputed  not  written.  Oivli  Code,  Art.  1519.  Beanlien 
vs.  Ternoir,  5  An.  480.  The  testator  can  not  clog  even  the  dispos- 
able portion  with  either  a  sabstitation  or  fldei  eommisaum.  In  the 
first  the  whole  disposition  falls  and  the  title  of  legal  heir  remains  and 
is  enough.     If  a  fldei  commissum  the  law  avoids  it. 

We  have  given  attention  to  the  other  contention  that  by  the  will 
of  the  deceased  the  two  sons  are  entitled  to  tea  thoasaad  dollars 
from  their  co-heir,  the  granddaughter.  The  claim  is  founded  on  that 
part  of  the  will  in  which  the  testator  reciting  his  gift  as  a  wedding 
present  to  the  mother  of  the  minor  of  a  tract  of  land  in  Tennessee, 
declares  the  desire  that  his  two  sons  should  receive  the  equivalent  of 
that  tract  "  then  worth  five  thousand  dollars."  That  sum,  without 
interest,  he  devises  to  each  of  his  sous  ''as  an  extra  portion  to  be 
taken  out  of  the  disposable  portion  of  his  estate."  The  contention 
on  the  side  of  the  plaintiff  is  no  collation  of  this  land  or  its  value 
was  dae,  because  the  mother  died  first;  that  the  gift  was  a  wedding 
present,  and  the  laud  is  not  within  our  jurisdiction.  Civil  Code, 
Arts.  1238,  1289,  1240,  1241.  On  the  other  hand  the  will  is  relied  on 
as  a  legacy  of  money.  The  construction  of  the  will  as  to  the 
amounts  the  sons  are  to  receive  is  not  free  from  difficulty.  It  is 
apparent,  we  think,  the  testator  intended  not  collation  in  its  strict 
sense,  but  the  increase  of  the  portions  of  the  two  sons.  Preceding 
the  partition  between  the  heirs  the  subject  was  discussed  and  a  par- 
tition was  agreed  upon,  by  which  in  adjusting  the  share  of  the  minor 
she  took  five  thousand  dollars  less  than  her  co-heirs.  The  parti- 
tion completed  on  this  basis  has  been  homologated.  We  perceive  it 
is  claimed  the  sons  were  not  aware  of  their  rights  in  this  matter.  On 
the  other  hand  it  is  urged  the  subject  was  understood,  and  that 
counsel  were  consulted.  We  do  not  find  the  basis  to  open  this  con- 
troversy. The  judgment  of  homologation,  we  think,  is  binding. 
Civil  Code,  Art.  1874;  Hooke  vs.  Hooke,  14  La.  28. 

There  is  a  contention  as  to  the  fee  to  be  paid  by  the  minor  for  the 
coansePs  fee  in  defending  the  will  of  the  deceased  against  the  attack 
of  the  minor.  We  can  appreciate  the  feeling  of  the  sons  that 
prompted  them  to  defend  the  will,  with  the  execution  of  which  they 
were  charged.    They  might  well  prefer  the  decision  of  the  question 
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by  the  courts  as  their  guide,  notwithstanding  the  decision  in  the 
McOan  case  adverse  to  a  testamentary  disposition  like  this.  We 
think,  too,  that  the  proper  fee  for  defending  the  will  should  be  paid 
from  the  mass  of  the  estate,  not  borne  by  one  only  of  the  heirs.  In 
some  respects  this  litigation  involves  the  rights  of  the  two  sons 
against  their  co-heir.  In  the  other  aspect  the  litigation  concerned 
the  maintenance  of  the  will.  We  have  given  our  attention  to 
the  question  of  the  proper  charge  to  the  minor  as  her  part  of  the 
counsel  fee,  and  with  due  consideration  of  all  that  has  been  urged  on 
both  sides,  we  think  the  proper  fee,  or  rather  part  of  the  total  fee 
to  be  charged  the  minor,  would  be  two  hundred  and  fifty  dollars, 
and  we  shall  make  that  amendment  to  the  judgment  of  the  lower 
court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  so  as  to  charge  the  minor  with  two  hun- 
dred and  fifty  dollars,  portion  of  the  fee  of  counsel  for  defending  the 
will,  and  as  thus  amended  the  judgment  of  the  lower  court  be 
affirmed,  with  costs. 

NiOHOLLS,  G.  J.,  and  Breaux,  J.,  concur  in  the  decree. 


No.  12,375. 

New  Orleans  &  Northeastern  Railroad  Company  vs.  McEwen 
&  Murray,  Limited,  and  Gulf  Lumber  Company,  Limited. 

When  loss  to  the  plaintiff  has  been  occasioned  by  accident  and  uncontrollable 

events  (Art.  2754,  C.  C.)  tbe  defendants  being  without  fault  are  absolved  from 

liability. 
In  order  to  render  a  person  chargeable  in  damages  for  an  act  of  commission  or 

omission  on  his  part  it  must  have  been  the  proximate  cause  of  the  damage. 
A  mere  failure  to  guard  against  a  certain  result  is  not  actionable  negligence  unless 

under  all  the  circumstances  it  might  have  been  reasonably  foreseen  by  a  man 

of  ordinary  intelligence  and  prudence. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^  *-     Monroe,  J. 


Harry  H.  Hall  for  Plaintiffs,  Appellants. 


Den^rsy  Blair  &  Den^gre  for  Defendants,  Appellees. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1185 

Railroad  Co.  yb.  Lumber  Co. 

Argued  and  submitted  April  1,  1897. 
Opinion  handed  down  April  26, 1897. 


Statement  op  the  Case. 

Plaintiffs  claim  that  McEwan  &  Murray,  Limited,  and  the  Gulf 
Lumber  Company,  Limited,  are  indebted  to  them  in  the  sum  of  four 
thousand  seven  hundred  and  thirty -one  dollars. 

That  prior  to  September,  1893,  they  had  properly  erected  along 
the  south  shore  of  Lake  Pontchartrain,  between  the  intersection  of 
People's  avenue  and  the  said  lake  and  the  Pointe-auz-Herbes,  an 
embankment  of  earth,  and  had  duly  constructed  thereon  their  rail- 
road under  and  by  virtue  of  legislative  and  municipal  grants  and 
franchises.  That  in  order  to  protect  said  embankment  against  the 
waters  of  Lake  Pontchartaiu  in  times  of  storm  they  had  constructed 
at  great  expense  in  front  of  said  embankment,  and  between  it  and 
the  said  lake,  a  revetment  amply  sufficient  for  the  purpose  for  which 
it  was  intended. 

That  several  months  prior  to  the  1st  of  October,  1893,  the  Gulf 
Lumber  Company,  Limited,  while  towing  in  Lake  Pontchartrain  a 
raft  of  large  saw-logs,  the  property  of  McEwen  &  Murray,  Limited, 
and  destined  for  their  mill,  carelessly  and  negligently  permitted  the 
same  to  escape  from  their  control,  and  to  drift  out  upon  the  waters 
of  Lake  Pontchartrain.  That  said  Gulf  Lumber  Company,  Limited, 
was  towing  said  logs  under  a  contract  for  full  consideration  with 
McEwen  &  Murray,  Limited,  their  obligation  under  that  contract 
behig  to  tow  and  deliver  said  logs  in  a  careful  and  proper  manner. 
That  for  several  months  thereafter  said  Gulf  Lumber  Company  per- 
mitted, negligently  and  wantonly,  and  without  proper  cause  or 
excuse  therefor,  said  logs  to  float  about  loose  and  uncontrolled  in 
said  lake,  when  they  could  have  easily  and  readily  secured  the  same* 

That  in  the  last  days  of  September  or  in  the  early  part  of  October, 
1898,  there  occurred  a  violent  storm  which  dashed  the  waters  of 
Lake  Pontchartrain  with  great  force  and  fury  against  petitioner's 
revetment.  That  said  revetment,  however,  was  so  well  and  strongly 
constructed  that  it  withstood  the  force  of  said  water  and  protected 
petitioner's  said  roadway  and  embankment  and  would  have  con- 
tinued during  and  after  the  storm,  until  the  present  day,  to  so  with- 
stand said  water,  and  protect  said  roadbed  and  embankment,  had  it 
76 
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not  been  that  the  aforesaid  logs,  which  even  then  were  negligently 
and  without  proper  cause  permitted  to  drift  abont  in  said  lake,  been 
violently  dashed  by  the  waters  and  waves,  raised  by  said  storm, 
against  said  revetment,  which  was  demolished  in  several  places  by 
the  ponnding  of  said  logs,  which  broke  through  said  revetment,  and 
permitted  the  entrance  of  the  waves,  which  washed  away  a  great 
part  of  petitioners'  revetment.  That  petitioners,  after  they  had  duly 
notified  defendants  that  they  would  repair  said  revetment  at  their 
costs  and  expense,  thus  putting  them  in  default,  proceeded  to  repair 
and  did  repair  the  damage  aforesaid,  so  caused  entirely  by  the  negli- 
gence and  wrongful  acts  aforesaid  of  defendants,  at  a  cost  of  four 
thousand  seven  hundred  and  thirty- four  dollars,  which  they  had 
paid,  as  would  appear  by  an  itemized  billannexed  to  the  petition.  It 
prayed  for  judgment  against  both  defendants  in  aolido  for  that 
amount. 

McEwen  &  Murray,  the  defendants,  answered,  admitted  that  the 
Gulf  Lumber  Company  had  been  and  was  still  under  a  contract  to 
tow  logs  for  the  said  mill,  owned  and  operated  by  McEwen  &  Mur- 
ray, Limited,  as  shown  in  the  answer  filed  in  the  case  by  said  lumber 
company,  and  that  the  McEwen  &  Murray  corporation  were  the 
owners  of  the  saw -logs  which  were  scattered  from  the  tow  then 
under  the  control  of  the  aforesaid  lumber  company,  on  or  about  the 
10th  of  April,  1893,  as  alleged  by  plaintiff  and  admitted  by  said 
lumber  company  in  their  answer,  but  they  averred  that  the  corpor- 
ation of  McEwen  &  Murray  had  neither  possession  nor  control  of 
said  logs,  as  the  same  were  then  in  transitu  toward  that  company's 
saw-miU,  and  in  the  possession  and  under  the  control  of  a  common 
carrier,  the  aforesaid  lumber  company.  They  denied  that  the 
McEwen  &  Murray  Company  was  guilty  of  negligence  or  careless- 
ness, either  in  the  handling  of  said  logs,  or  failing  to  recover  the 
same,  and  emphatically  denied  that  the  company  could  be  held  lia- 
ble for  any  damages  alleged  to  have  been  caused  by  any  of  the  said 
saw -logs  to  plaintiffs'  property  or  breakwater. 

The  Lumber  Company  admitted  that  since  the  beginning  of  the 
year  1893  they  had  been  under  a  contract  with  McEwan  &  Murray, 
Limited,  which  owned  and  operated  a  saw -mill  on  the  New  Canal  in 
the  city  of  New  Orleans,  to  haul  and  to  tow  saw -logs  from  sundry 
tributary  streams  emptying  into  Lake  Maurepas  on  said  lake 
through  Pass  Manchac,  on  Lake  Pontchartrain,  into  the  New  Canal, 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1187 

Railroad  Co.  yb.  Lumber  Co. 


to  the  saw-mill  of  McEwan  &  Mnrray,  Limited ;  that  for  the  purpose 
of  said  towage  the  logs  are  chained  together  in  small  quantities, 
forming  what  is  known  in  the  trade  as  ''cribs,"  which  cribs  are  strong 
and  chained  together  and  securely  fastened  to  a  strong  steam  towboat 
operated  by  respondent.  That  with  the  aforesaid  means  and  fol- 
lowing the  above  method,  said  company  had  successfully  towed  large 
numbers  of  saw-logs  to  the  aforesaid  saw- mill;  that  the  same  mode 
of  supplying  other  saw -mills  in  New  Orleans  had  been  successfully 
carried  by  other  lines  of  towboats  plying  on  Lake  Pontchartrain  and 
entering  into  the  New  Oanal  as  aforesaid. 

That  Lake  Pontchartrain  being  navigable  water  in  the  United  States, 
the  business  of  hauling  and  towing  saw- logs  in  the  manner  above 
indicated  is  a  lawful  trade  or  occupation,  and  the  towing  of  logs  in 
said  manner  is  as  safe  as  any  other  mode  of  navigation,  no  logs  being 
ever  separated  from  any  tow  and  carried  beyond  the  control  of  the 
towboat  or  its  crew  in  large  quantities,  except  in  cases  of  sudden 
and  unforeseen  gales  of  wind  and  tempests.  That  on  or  about  the 
10th  of  April,  1893,  while  the  towboat  of  the  respondent  company 
(on  board  of  which  the  president  of  the  company  was  in  person)  was 
hauling  a  tow,  composed  of  some  two  hundred  and  seven  logs,  the 
towboat  and  the  cribs  of  logs  were  met  by  a  suddon  and  severe 
storm  at  a  distance  of  about  one  and  a  half  miles  west  of  the  entrance 
of  the  New  Oanal  into  Lake  Pontchartrain. 

That  under  directions  of  the  president  of  the  company  the  boat 
was  anchored  at  about  11  a.  m.  of  that  day,  and  through  the  efforts 
of  her  crew  the  logs  were  held  together  until  1  o'clock  of  the  ensuing 
night,  when,  under  the  increased  fury  of  the  storm,  the  cribs  were 
broken  asunder  and  the  logs  of  the  tow  were  scattered  over  the  lake 
beyond  the  reach  and  control  of  the  boat  and  of  her  crew,  only  six 
logs  remaining  in  the  tow — the  same  being  hauled  in  on  the  next 
^ay. 

That  on  diligent  search  respondent  discovered  that  the  scattered 
logs  were  driven  in  many  different  directions,  some  ninety- five  of 
which  were  recovered  through  parties  employed  by  the  company, 
others  being  found  on  shore  at  Mandeville,  in  Louisiana,  some  at 
Pass  Manchac,  others  at  Little  Woods,  on  Lake  Pontchartrain,  some 
at  the  bridge  of  the  plaintiff  company,  others  at  the  month  of  Bayou 
St.  John,  and  some  twenty -two  were  traced  to  the  vicinity  of  plain- 
tiffs' revetment  or  breakwater  on  the  lake  shore,  where  many  other 
logs  of  different  bracds  were  also  found. 
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That  on  three  different  occasions  very  serious  efforts  were  made 
by  the  respondent  company  through  competent  parties  employed  for 
that  purpose  and  by  means  of  some  of  its  own  boats  with  all  necessary- 
appliances  to  pull  off  and  recover  the  lofirs  which  had  been  driven 
near  plaintiffs'  breakwater  by  a  disastrous  and  terrific  storm  which 
struck  Lake  Pontchartrain  and  surrounding  country  on  the  let  of 
October,  1898,  but  without  success,  although  several  hundred  dollars- 
were  expended  by  the  company  in  their  effort  to  remove  said  logs. 

Respondents  denied  that  they  were  guilty  of  any  negligence  either 
in  losing  their  aforesaid  tow  of  saw- logs  or  in  making  necessary  efforts 
to  recover  them,  and  that  they  were  in  any  manner  liable  to  plain  - 
tiffs  for  damages  in  the  premises.  They  averred  that  under  the  cir- 
cumstances the  logs  were  lawfully  lying  on  the  lake  shore  and  that 
the  breakwater  of  plaintiff  having  been  buiit  on  navigable  water  of 
the  United  States  at  a  point  where  no  harbor  lines  had  been  estab- 
lished, was  then  and  continued  to  be  an  illegal  impediment  to  navi- 
gation and  a  public  naisance. 

The  District  Court  rendered  judgment  in  favor  of  the  defendants 
and  against  the  plaintiffs,  rejecting  their  demand,  and  they  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  In  March,  1893,  a  contract  was  entered  into 
between  McEwen  &  Murray,  Limited,  a  corporation  owning  and 
operating  a  saw -mill  on  the  New  Canal,  in  the  city  of  New  Orleans 
and  the  Galf  Lumber  Company,  by  which  the  latter  bound  itself  to 
haul  and  tow  the  former's  saw  logs  from  different  points  on  streams 
emptying  into  Lake  Maurepas,  on  said  lake  through  Pass  Manchac, 
on  Lake  Pontchartrain,  into  the  New  Canal  to  the  saw -mill  of  the 
owners. 

For  the  purpose  of  towing,  the  practice  has  been  to  bind  ten  or 
twelve  logs  together  by  chains  into  what  are  known  as  ''  cribs  "  and 
to  construct  a  raft  with  them  by  chaining  a  number  of  these  cribs 
together.  The  raft  is  then  fastened  securely  to  the  steamboat  by 
which  they  are  to  be  conveyed.  In  April,  1893,  when  one  of  these 
rafts  was  being  conveyed  by  a  towboat  of  the  Gulf  Company  to  the 
city  of  New  Orleans,  the  boat,  when  at  a  point  on  Lake  Pontchartrain 
about  a  mile  and  a  half  from  the  mouth  of  the  New  Canal,  encoun- 
tered in  the  night-time  a  violent  storm.     Its  severity  was  such  as  to 
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•cause  the  raft  to  break  loose  from  the  boat  and  get  beyond  the  reach 
of  her  crew.  Before  morning  it  had  disappeared  from  view.  The 
raft  finally  broke  to  pieces,  some  of  the  cribs  retaining  their  forms, 
but  most  of  them  separating,  and  the  logs  of  which  they  were  com- 
posed scattering  in  different  directions  along  and  across  the  lake. 
At  what  precise  time  and  place  the  raft  broke  into  pieces  does  not 
-clearly  appear.  Many  of  these  logs,  and  also  a  number  of  the  cribs, 
were  subsequently  found  in  diflferent  localities  miles  apart,  either 
grounded  upon  the  shore  or  upon  the  sand  bars  in  the  lake,  which 
run  parallel  to  the  shore  at  some  distance  out  from  it,  or  lying  in  the 
shallow  waters  between  those  bars  and  the  shore.  The  Qulf  Lumber 
<3ompauy  did  not  attempt  until  some  time  after  the  storm  to  ascer- 
tain what  became  of  the  raft  and  its  different  parts.  They  finally, 
however,  at  different  dates  between  April  and  the  Ist  of  October, 
eent  out  steamboats  properly  manned  and  with  proper  appliances  to 
recover  the  logs  and  cribs,  if  possible.  Outside  services  were  also 
<;alled  into  requisition. 

Although  many  of  the  logs  were  recovered  by  these  operations,  a 
portion  of  them  remained  still  in  the  lake  and  upon  its  shores  oo  the 
last  mentioned  date.  A  part  of  those  were  doubtless  in  front  of  the  re  - 
vetment  which  the  plaintiff  company  had  built  for  the  protection  of 
their  roadbed,  and  which  was  constructed  at  no  great  distance  from 
the  lake  shore.  On  the  first  of  October  an  exceptionally  violent  storm 
occurred,  which  caused  the  waters  of  the  lake  to  rise  and  to  beat  in 
-an  extraordinary  manner  upon  the  shore  in  front  of  the  plaintiffs' 
revetment.  The  direction  of  the  wind  and  waves  was  such  as  to 
^rive  logs  which  were  in  the  lake  in  the  vicinity  of  the  plaintiffs^ 
revetment  upon  it  and  to  batter  it  down  in  a  number  of  places,  not 
only  injuring  the  revetment  and  necessitating  its  repair,  but  also 
injuring  the  embankment  by  the  washing  of  the  waves  upon  it 
through  the  open  spaces  ol  the  broken  revetment. 

Affer  the  damage  had  been  done  a  correspondence  took  place  be- 
tween the  plaintiff  company  and  the  defendants  in  reference  to  a 
number  of  logs  which,  the  former  asserted,  <<  drifting  in  Lake  Pont- 
ohartrain,  had  floated  against  their  revetment  work  and  their  embank  - 
ment,  between  Little  Woods  and  the  city,  where  they  were  a  menace 

the  revetment  in  case  of  another  storm."  The  plaintiffs  wrote 
that  they  had  been  informed  that  the  logs  belonged  to  McEwen  & 
Co.,   Limited.     That  if  such  was  the  fact   they  asked   McEwen  & 
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Marray  to  remove  them  at  their  earliest  possible  convenience.  The 
plaintiff  company  also  wrote  to  the  defendants  claiming  that  the  in- 
jury already  done  to  the  revetment  and  embankment  had  been  caused 
throngh  the  negligence  of  McEwen  &  Murray  and  that  of  the  Gulf 
Lumber  Company  by  logs  belonging  to  the  former,  notifying  them 
that  they  proposed  to  repair  the  damage  done,  and  to  hold  both  de- 
fendants responsible  for  the  cost  of  repair.  The  repairs  were  after- 
ward made,  and  it  is  admitted  that  the  amount  claimed  is  correct,  if 
it  he  legally  due. 

The  Oulf  Lumber  Company  replying  to  ths  letters  written  by  the 
plaintiffs  in  relation  to  the  logs  then  on  the  lake  shore,  stated  that 
all  the  logs  branded  ^'  M  "  belonged  to  McEwen  &  Murray,  but  were 
in  the  writer's  care  until  they  got  them  at  the  mill.  That  the  logs 
which  were  scattered  from  Milneburg  to  the  railroad  got  away  from 
them  during  a  high  sea,  and  that  so  far  they  had  been  unable  to  get 
them — that  they  were  then  getting  a  small  boat  in  readiness  with 
which  to  get  them  off  and  that  they  expected  to  get  them  off  in  the 
next  ten  or  fifteen  days.  They  denied  tnat  the  logs  had  gotten  away 
from  them  by  negligence,  and  asserted  that  their  getting  away  had 
entailed  loss  on  them-  In  February  of  1894,  McEwen  &  Murray  wrote 
the  plaintiffs  in  reply  to  a  letter  written  on  the  80th  of  January,  1894 » 
that  the  Oulf  Lumber  Company  had  been  unable  to  get  the  logs  on 
the  Northeastern  tracks,  on  account  of  boats  being  broken  and  also 
low  water. 

That  they  would  go  over  there  in  a  short  time  and  get  them  off ; 
that  the  matter  would  receive  their  close  attention.  On  the  l^t  of 
February,  1894,  the  Qulf  Lumber  Company  wrote  the  plaintiffs  that 
''  they  had  gone  down  and  made  an  effort  to  get  the  logs,  but  the  water 
was  BO  shallow  they  could  not  reach  them,  but  that  as  soon  as  they 
got  high  water  they  would  be  after  them,  for  they  wanted  them 
badly."  On  the  3d  of  February  the  plaintiffs  wrote  the  Oulf  Com- 
pany that  unless  they  indicated  a  reasonable  time  within  which  they 
would  undertake  to  remove  the  logs  which  threatened  the  revet- 
ment, the  railroad  company  would  be  forced  to  relieve  their  works 
of  the  threatened  danger  at  the  expense  of  the  Qulf  Company.  That 
situated  as  the  logs  were  they  would  again  very  seriously  damage  the 
revetment  in  case  of  a  storm.  That  while  it  was  true  it  would  be 
less  expensive  to  remove  the  logs  during  high  water  than  at  the  then 
stage  of  water,  the  risk  of  damage  to  the  plaintiffs'  works  should  be 
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taken  into  consideration.  They,  therefore,  called  on  the  company 
to  inform  them  positively  whether  they  woald  remove  the  logs 
within  a  time  which  they  woald  indicate  and  fix. 

On  the  9th  the  Gulf  Company  announced  that  it  wonld  be  impos- 
sible for  them  to  remove  the  logs  at  that  time  or  to  name  a  date 
when  they  would  do  so ;  that  all  that  they  conld  say  was  that  they 
were  very  anxious  to  have  the  logs,  and  that  as  soon  as  thd  water 
would  permit  a  boat  not  drawing  over  four  feet  of  water  to  get 
within  800  feet  of  them,  they  would  do  so. 

On  the  12th  the  plaintiffs  notified  the  Gulf  Lumber  Company  that 
unless  the  logs  lying  in  front  of  the  revetment  which  protected  their 
tracks  were  removed  by  the  1st  of  March,  they  would,  in  order  to 
protect  their  works  against  the  damage  which  would  inevitably  fol- 
low from  the  logs  being  thrown  against  the  works  by  a  storm  or 
high  water,  cut  up  and  remove  them  at  that  company's  risk  and 
expense,  and  that  they  would  hold  them  responsible  for  any  dam- 
age that  might  occur  in  the  meantime.  On  the  16th  of  the  month  the 
attorney  of  the  Gulf  Company  wrote  plaintiffs  that  their  client  had, 
since  a  portion  of  their  logs  had  been  blown  by  the  terrific  storm 
which  swept  over  this  portion  of  the  State  in  September  (October) 
in  the  proximity  of  the  railroad  company's  revetment,  made  three 
serious  efforts  with  all  the  means  at  their  command  to  reach  and 
remove  the  logs,  but  that  owing  to  the  stage  of  the  water  at  that 
point  their  attempts  had  been  uusuccessful.  They  suggested  to  the 
plaintiffs  that  as  they  had  better  access  to  the  logs  than  their  clients 
had,  they  might  be  cut  up  into  useful  materials.  They  therefore 
proposed  to  the  plaintiffs  to  sell  them  the  logs  at  a  price  much 
below  their  real  value  as  saw-logs.  Plaintiffs  declined  to  make  the 
purchase,  but  stated  that  if  the  logs  could  be  cut  up  into  such  lengths 
as  would  be  useful  and  available  to  the  Gulf  Company,  they  would 
receive  any  suggestions  which  that  company  would  make  to  that 
effect.  On  the  23d  of  February  plaintiffs'  attorney  wrote  to  defend- 
ants' counsel  a  letter  substantially  to  the  same  effect,  stating  addi- 
tionally that  unless  the  logs  were  removed  by  the  1st  of  March  the 
railroad  company  would  be  compelled  to  have  them  cut  up  and 
removed. 

This  letter  was  followed  by  a  reply  from  defendants'  counsel  in 
which  after  referring  to  the  declaration  made  that  the  plaintiff 
would,  after  the  1st  of  March,  cut  up  and  remove  the  logs,  they  said, 
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on  behalf  of  their  clients  that  they  earnestly  protested  against  the 
catting  up  of  their  logs  by  the  railroad  company  or  any  person  acting 
under  their  orders  or  anthority ;  that  before  doing  so  their  attention 
was  directed  to  the  provisions  of  Act  No.  104  of  1892,  and  that  their 
clients  intended  to  prosecute  all  offenders  under  the  terms  of  that 
statute. 

We  find  nothing  in  the  record  which  justifies  a  charge  of  negli- 
gence in  the  Gulf  Lumber  Company  in  losing  their  logs  on  the  night 
of  the  10th  of  April.  We  think  *^  their  loss  was  occasioned  by  acci- 
dental and  uncontrollable  events"  without  their  fault,  and  that 
under  the  terms  of  Art.  2764  of  the  Civil  Code  they  were  absolved 
from  liability  at  that  time  and  for  that  fact. 

Plaintiffs  contend  that  it  was  the  duty  of  the  defendants  to  have 
immediately  followed  up  the  raft  and  secured  it. 

Had  any  loss  or  damage  resulted  to  third  parties  at  that  time  by 
reason  of  the  rafts  being  adrift,  when  by  proper  and  timely  efforts 
they  could  have  been  recovered,  we  would  have  been  called  on 
to  say  wheth'^r,  under  the  circumstances  shown  to  have  then  exist- 
ed, the  company  were  under  legal  obligation  to  take  the  course 
which  plaintiffs  maintain  it  was  their  imperative  duty  to  have  fol- 
lowed, or  whether  they  were  entitled  to  invoke  the  same  rule  which 
is  laid  down  in  reference  to  the  owners  of  vessels  sunk  through  una- 
voidable accident  in  navigable  waters.  We  find  it  announced  that 
*'  where  a  vessel  is  sunk  through  an  unavoidable  accident  in  naviga- 
ble water,  the  owner  is  not  obliged  to  remove  the  wreck,  nor  is  he 
liable  for  injuries  it  may  cause  to  others,  nor  indictable  for  main- 
taining a  nuisance,  although  navigation  is  obstructed."  Am.  and 
Eng.  Ency.  of  Law,  verba  <*  Wreck,"  page  995;  1  Ed.  Sherman  and 
Bedfleld  on  Negligence,  Vol.  2,  No.  738. 

There  is  no  one  before  us  claiming  to  have  received  injury  or  to 
have  been  damaged  at  that  time  by  a  failure  of  the  Gulf  Company  to 
take  immediate  steps  to  ascertain  what  had  become  of  the  detached 
raft,  and  there  is  nothing  which  would  authorize  us  to  say  that 
if  such  steps  had  been  taken  that  the  raft  could  have  been  then 
found,  or  found  under  such  conditions  as  would  have  brought  about 
a  result  different  from  that  which  actually  occurred.  Plaintiffs  con- 
tend, however,  that  even  if  defendants  were  not  originally  liable  for 
the  damages  which  would  follow  from  the  situation  and  condition  of 
the  different  parts  of  the  raft  at  a  later  date,  they  have  made  them- 
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selves  so  liable  by  reason  of  the  fact  that  instead  of  abandoning  the 
cribs  and  logs,  they  have  insisted  upon  their  continued  ownership  of 
the  same.  They  invoke  on  their  behalf  the  principle  doctrine 
announced  in  the  concluding  sentence  of  the  extract  from  the  Amer- 
ican and  English  Encyclopedia  of  Law,  which  we  have  quoted,  and 
which  is  to  the  effect  that  'Mf  the  owner,  instead  of  abandoning 
the  wreck,  retains  possession,  he  is  liable  for  any  injuries  arising 
from  his  failure  to  take  proper  precautions  for  the  public  safety." 
See  Sherman  &  R^fleld  on  Negligence,  Vol.  2,  No.  738. 

Plaintiffs  refer  us  to  Sees.  1614  and  1615  of  Domat's  Civil  Law 
(OuBhing's  Edition),  where,  under  the  chapter  in  which  the  author 
deals  *'  Of  the  consequences  of  the  engagements  which  are  formed 
by  accidents,"  he  says :  ''The  proprietor  of  a  ground  on  which  is 
thrown  the  rubbish  of  a  building  that  is  fallen  down,  or  that  which  a 
flood  has  carried  away  from  another's  ground,  is  obliged  to  suffer 
him  who  has  had  the  loss  to  take  away  what  remains  and  to  allow  him 
such  free  access  as  is  necessary  for  that  end,  but  upon  the  conditions 
that  are  explained  in  the  following  articles  "  (Sec.  1614)  : 

''  In  the  cases  of  the  foregoing  article  he  who  desires  to  have  back 
the  materials  of  his  building  that  is  fallen  down  or  that  which  a  flood 
hath  carried  away  from  his  land  and  thrown  upon  another's  ground 
Is  obliged,  on  his  part,  not  only  to  indemnify  the  proprietor  of  said 
firround  as  to  what  damage  shall  happen  to  be  done  by  his  taking 
away  the  things  which  have  been  thrown  upon  it,  bathe  is,  more- 
over, bound  to  repair  all  damage  which  has  already  been  done  to 
the  ground  by  the  things  since  they  were  cast  upon  it.  But  if  he  choose 
rather  not  to  take  away  anything  he  will  owe  nothing,  for  if  he 
abandons  to  the  proprietor  of  that  ground  all  that  is  cast  upon  it,  he 
is  not  bound  to  make  good  a  damage  that  has  happened  by  the 
bare  effect  of  that  accident,  and  it  is  enough  that  he  loses  what  the 
accident  has  carried  away  from  him."     (Sec.  1615.) 

''  If  he  whose  materials  or  other  things  have  been  thrown  by  these 
accidents  on  the  estate  of  another  person  be  deeirous  to  take  them 
away  he  will  be  obliged  beside  the  making  of  reparation  for  the  dam- 
age sustained  by  the  owner  of  the  ground  to  take  away  as  well  the 
unprofitable  stuff  that  can  be  of  no  manner  of  use  as  that  which  is 
aseful,  and  which  he  is  desirous  to  take  away  and  to  clear  entirely 
the  surface  of  the  ground  on  which  the  things  have  been  thrown." 
<Sec.  1616.) 


1194  SUPREME  COURT  OF  LOUISIANA. 

Railroad  Co.  vs.  Lumber  Co. 

We  will  refer  to  this  particalar  matter  later.  For  the  present  we 
go  back  to  an  examination  of  the  condnct  of  these  defendants  in  the 
interval  between  their  first  discovering  traces  of  the  missing  raft, 
ap  to  the  date  of  the  storm  of  October  1,  1898.  It  was  nnqnestion- 
ably  not  the  intention  of  the  defendants  to  surrender  their  owner- 
ship of  the  logs  which  had  scattered,  which  they  conld  locate  and 
identify.  They  made  very  sincere  and  earnest  efforts  to  recover  and 
save  them,  not  on  account  of  any  danger  to  be  apprehended  to 
special  individuals  or  to  the  public  generally  by  reason  of  their  situ- 
ation, bat  because  of  the  value  which  they  were  deemed  by  the 
owner  to  have  relatively  to  the  expense  necessary  to  redeem  them. 
We  take  it  for  granted  that  had  they  been  of  the  opinion  that  this 
value  would  not  have  justified  any  attempt  at  all  at  their  recovery^ 
none  would  have  been  made,  but  they  would  have  been  abandoned* 
Also  that  they  never  intended  that  an  attempt  would  be  made  to  re- 
take logs  found  which  were,  on  examination,  ascertained  to  be  in  such 
a  special  condition  as  not  to  warrant  the  expenditure  of  the  money 
needed  to  accomplish  it.  We  think  it  can  be  fairly  assumed  that 
while  not  abandoning  for  the  time  being  any  of  their  property,  the 
owners  proposed  to  ultimately  abandon  such  portions  of  it  as  could 
be  secured  only  by  an  unreasonable  outlay  of  money.  While  we 
think  it  might  have  been  possible  at  very  great  expense  and  by  the 
taking  advant  ge  of  special  stages  of  water  and  wind  to  have  re- 
moved all  the  logs  by  boat,  we  do  not  think  the  situation  was  such 
that  the  owners  simply  as  owners  could  have  been  reasonably  ex- 
pected to  have  taken  any  more  active  steps  than  they  did  toward 
regaining  the  logs.  They  might  perhaps  have  been  brought  into  the 
shore  and  there  cut  into  pieces  as  was  suggested  at  one  time,  but 
defendants  were  engaged  in  the  business  of  operating  a  saw- mill 
and  not  of  selling  wood,  and  the  logs  would  have  had  but  little  value 
to  them  when  cut  up.  In  dealing  with  the  acts  of  the  defendants  in 
this  matter  we  have,  therefore,  to  ascertain  whether,  independently 
of  any  question  of  value  and  expenditure,  they  were  under  a  legal 
obligation  for  the  safety  of  either  special  individuals  or  of  the  public 
generally  to  do  more  than  they  did  in  the  premises.  Defendants 
were  not  at  fault  for  the  escape  of  the  raft.  They  had  no  agency 
whatever  in  respect  to  the  particular  places  where  the  cribs  and  logs 
were  lodged  by  the  winds  and  waves,  nor  in  determining  the  particu- 
lar conditions  in  which  they  were  there  lodged.  If  for  the  conditions 
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existing  at  the  time  of  the  October  storm  they  were  liable  at  all,  it 
was  not  for  acts  of  commission,  bat  of  omission. 

The  conditions  per  se  were  not  such  as  to  lead  any  one  to  look  for- 
ward to  probable  danger  or  damage  in  the  near  fature.  Even  the 
possibility  of  danger  was  remote.  The  condact  of  the  plaintiffs 
prior  to  the  storm  indicates  no  apprehension  by  them  of  damage  likely 
to  arise  from  logs  on  their  immediate  front.  Had  they  entertained 
such  apprehension  they  would  have  called  upon  the  defendants 
earlier  than  they  did  or  themselves  taken  the  initiative,  and  removed 
the  logs,  taking  the  risk  of  recovering  the  expense  therefor  from  the 
defendants.  They  certainly  wonld  not  have  allowed  the  comparatively 
small  expenditure  which  they  would  have  had  to  make  to  stand  in 
the  way  of  a  threatened  serious  danger.  The  correspondence  which 
followed  the  storm  might  be  pertinent  on  a  claim  for  future  damage, 
but  it  has  little  effect  in  disposing  of  matters  in  the  past. 

In  considering  the  question  of  the  liability  of  the  defendants  to 
the  plaintiffs  for  not  actually  and  actively  removing  the  logs 
from  the  lake  front  prior  to  the  storm,  the  plaintiffs  must  bear  ih 
mind  that  they  took  upon  themselves  certain  risks  in  placing  their 
roadbed  and  revetment  where  they  did.  Their  position,  where  placed, 
was  of  course  legal,  but  none  the  less  they  were  exposed  from 
necessity  to  the  possibility  of  just  such  a  condition  of  affairs  as  hap- 
pened. The  lake  has  constantly  upon  it  drift-wood  and  logs  (reaching 
it  from  streams  which  run  into  Lake  Maurepas  through  Pass  Manchac) . 
The  precise  point  at  which  these  logs  and  this  drift -wood  may  be 
when  a  storm  arises  is  a  matter  of  pure  accident,  as  is  the  precise 
point  where  they  may  be  during  the  storm  and  at  its  close.  The 
particular  logs  which  may  batter  down  plaintiffs'  revetment  during  a 
storm  need,  by  no  manner  of  means,  be  those  which  are  on  its  front 
at  its  commencement;  those  may  be  carried  out  either  to  do  a  work 
of  destruction  elsewhere  or  none  at  all.  The  result  would  be  a  mat- 
ter of  chance  dependent  upon  the  violence  of  the  wind  and  its  par- 
ticular direction.  The  presence  of  logs  on  the  front  may  under 
extraordinary  combination  of  circumstances  add  to  the  danger  of  the 
situation,  but  we  think  we  can  say  from  the  evidence  in  the  record 
that  this  danger  would  be  only  exceptional.  Plaintiffs'  revetment 
has  been  in  front  of  their  embankment  since  1886,  without  serious,  if 
any,  injury  te  it.  Nothing  but  a  storm  of  the  extraordinary  character 
of  that  of  the  1st  of  October,   with  its  special    accompanying  condi- 
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tionB,  woald  bring  about  each  a  result  as  tbe  plaintiffs  complain  of. 
The  District  Judge  in  bis  judgment,  referring  to  it,  said  :^' The 
storm  of  October  was  not  an  ordinary  storm  such  as  an  ordinarily  pru- 
dent man  would  expect  and  be  bound  to  provide  against.  Upon  the 
contrary  it  was  a  most  extraordinary  storm,  the  equal  of  which  in 
fury  and  destructiveness  has  never  but  once  been  known  or  heard 
of  in  this  country — an  event  of  such  infrequent  and  remarkable 
character  that  even  prudent  men  can  not  be  held  as  negligent  for 
failing  to  make  effective  provision  against  it.  If  instead  of  leaving 
logs  grounded  in  front  of  the  revetment  there  had  been  heavy 
flatboats  or  other  vessels  moored  there  and  secured  as  ordinarily 
prudent  men  would  secure  such  craft,  the  result,  in  all  probability, 
would  have  been  the  same;  ordinary  fastenings  would  have  been  of 
no  avail  as  against  the  phenomenal  gale  of  October  1,  and  the  boats 
would  have  been  converted  into  implements  of  destruction  just  as 
the  logs  were.^' 

'<  Negligence  consists  in  a  failure  to  provide  against  the  ordinary 
occurrences  of  life,  and  the  fact  that  the  provision  made  is  InsufQcient 
as  against  an  event  such  as  may  happen  once  in  a  lifetime,  or  per- 
haps twice  in  a  century,  does  not,  in  my  opinion,  make  out  a  case  of 
negligence  upon  which  an  action  in  damage  will  lie." 

We  do  not  think  that  as  a  matter  of  law  defendants  were  guilty 
of  negligence  per  se  in  not  removing  the  logs  from  the  lake  shore 
prior  to  the  1st  of  October.  To  hold  them  negligent  (if  at  all)  the 
attendant  facts  and  circumstances  of  the  case  would  have  to  be 
shown  so  as  from  all  the  facts  it  could  be  seen  that  defendants  were 
in  fault.  Plaintiffs  do  not  claim  that  if  defendants  had  absolutely 
abandoned  the  logs,  fnot  being  in  fault  in  losing  them  at  the  begin- 
ning] they  Cv  uld  have  any  recourse  against  them  for  damages.  They 
charge  that  the  storm  of  October  found  a  certain  condition  upon  its 
immediate  front,  for  which  condition  defendants  were  responsible 
by  reason  of  their  claim  of  the  ownership  of  the  logs,  and  of  their 
being  held  as  such  owners  to  a  legal  obligation  to  safeguard  it  and 
the  public  against  all  dangers  to  result  from  their  situation.  The 
raft  did  not  remain  in  its  entirety.  The  logs  of  which  it  was  com- 
posed were  scattered  for  miles  along  the  shore.  The  defendants  can 
scarcely  be  said  to  have  retained  possession  of  them  or  to  have  held 
possession  of  any  logs  other  than  the  particular  ones  which  they 
might  be  attempting  to  remove,  and  then  only  so  long  as  they  were 
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working  to  that  end  npon  them.  It  was  impossible  that  they  shoald 
retain  any  greater  possession  or  longer  possession  of  the  same  than 
this.  It  was  impossible  for  them  to  guard  them  in  the  lake.  We  do 
not  think  that  by  directing  their  attention  to  such  logs  as  admitted 
of  being  removed  and  removing  them,  defendants  bonnd  themselves 
for  the  removal  of  such  as  coald  be  removed  only  by  extraordinary 
methods  and  at  unreasonable  expense,  either  absolutely  or  within 
any  special  time.  We  think  they  were  authorized  to  abandon,  as  we 
have  no  doubt  they  always  intended  to  abandon,  such  as  could  be 
removed  only  under  such  circumstances. 

Defendants  never  claimed  the  logs  which  were  thrown  inside  of 
defendants'  revetment  upon  their  embankment,  or  upon  any  of  their 
lands.  Those  which  were  cast  upon  their  land  are  there  yet 
unclaimed,  so  that  the  passage  from  Bomat  finds  no  application  in 
the  facts  of  the  case.  We  think  that*  defendants'  efferts  in  the 
direction  of  removing  the  logs  (if  it  was  their  duty  to  do  so)  were  as 
great  as  could  be  expected  and  made  as  promptly  as  could  be 
expected.  (Sherman  &  Redfield  on  Negligence,  Vol.  2,  No.  738.) 
They  are  chargeable  with  no  act  of  omission  or  of  negligence  for 
which  they  can  be  made  legally  answerable  in  damages  to  the  plain- 
tiffs. 

In  Hanson  vs.  Railway  Co.,  38  An.  117,  this  court  declared  that 
negligence,  in  its  common  acceptation,  was  held  to  be  ''  the  doing  of 
something  that  a  reasonable  and  prudent  person  would  ordinarily  not 
have  done  under  the  circumstances  of  the  situation  or  the  omission 
to  do  something  which  a  person  of  like  character  would  have  done 
under  the  circumstances  of  the  case." 

The  Supreme  Court  of  the  United  States  in  Railroad- vs.  United 
States,  95  United  States,  441,  gave  to  the  term  substantially  the  same 
definition,  adding  ^<  that  the  duty  was  dictated  and  measured  by  the 
exigencies  of  the  situation."  In  order  to  render  a  person  chargeable 
in  damages  for  an  act  of  omission  or  commission  on  his  part  the  act 
complained  of  mast  have  been  the  proximate  cause  of  the  damage. 

In  Hubber  vs.  La  Crosse  City  Railway  Co.,  the  Supreme  Court  of 
Wisconsin,  affirming  what  had  been  previously  declared  by  it  in 
Block  vs.  Railway  Co.  (61  N.  W.  1101),  said:  <'The  negligence  is 
not  the  proximate  cause  of  the  accident,  unless  under  all  the  circum- 
stances the  accident  might  have  been  reasonably  foreseen  by  a  man 
of  ordinary  intelligence  and  prudence.     It  is  not  enough  to  prove 
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that  the  accident  is  the  nataral  consequence  of  the  negligence.  It 
mast  also  have  been  the  probable  consequence.  Atkinson  vs.  Trans- 
portation Co.,  18N.  W.  764;  Barton  vs.  Society,  52  N.  W.  1129; 
McGowan  vs.  Railway  Co.,  64  N.  W.  891. 

*<A  mere  failure  to  guard  against  a  result  which  could  not  have 
been  reasonably  anticipated  is  not  actionable  negligence."  A  con- 
dition is  ordinarily  a  remote  cause  and  it  was  so  in  this  instance  (see 
67N.  W.  19). 

We  are  of  the  opinion  that  the  judgment  is  correct  and  it  is  hereby 
aflQrmed. 


No.  12,645. 
The  State  op  Louisiana  vs.  Amedee  Collins, 

In  a  prosecution  for  larceny  the  proof  of  Taluc  of  the  stolen  property  may  be 
inferred  from  the  fact  that  a  sum  of  money  was  put  to  the  credit  of  the  accused 
by  the  firm  to  whom  he  sent  the  property  to  be  sold. 

A  PPEAL  from  the  Twenty -second  Judicial  District  Court  for  the 
^    Parish  of  Plaquemines.     Hingle,  J. 


M,  J,  Cunningham^  Attorney  General,   and  Albert  Eatopinalj  Jr., 
District  Attorney,  for  Plaintiff,  Appellee. 


James  WilkinBon  for  Defendant,  Appellant. 


Submitted  on  briefs  June  5,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.    The  defendant  appeals  from  a  sentence  for  larceny. 

He  was  tried  by  the  court  and  relies  for  the  reversal  of  the  sen- 
tence on  a  bill  of  exceptions  which  recites  the  testimony  produced 
on  the  trial.  It  is  claimed  the  bill  shows  no  proof  of  the  value  of 
the  stolen  property,  and  hence  the  judgment  is  erroneous  and  the 
sentence  should  be  set  aside. 

Proof  of  value  to  maintain  the  charge  of  larceny  is  important  onlj 
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because  of  the  difference  in  panishment  formerly  recognized  in  grand 
and  petit  larceny,  but  in  the  changes  in  the  criminal  law  on  the  sub- 
ject of  larceny  the  difference  ceased  of  recognition,  and  with  it  the 
reason  for  the  proof  of  value.  Mr.  Archbold  lays  it  down  that  no 
such  proof  is  essential.  It  is  claimed,  however,  that  under  our  pres- 
ent legislation  the  difference  between  grand  and  petit  larceny  is 
recognized,  and  hence  proof  of  value  is  necessary.  The  proof  on 
that  point,  however  sufficient,  fairly  supports  the  inference  that 
the  thing  stolen  was  of  value. 

In  the  bill  of  exceptions,  as  we  appreciate  it,  there  is  the  proof  of 
the  taking;  that  the  property  stolen  was  shipped  to  a  mercantile  firm 
to  be  sold,  and  that  firm  placed  the  sum  of  eight  dollars  to  the  credit 
of  the  accused.  The  fair  presumption  is  the  credit  was  for  the  prop- 
erty and  showed  its  value.  The  judgment  of  the  lower  court  against 
the  accused  was  doubtless  based  on  this  credit  as  showing  the  value, 
and  In  this  we  do  not  think  the  lower  court  erred. 

In  the  brief  for  defendant  it  is  urged  the  lower  court  excluded  all 
the  testimony  as  hearsay.  The  fact  that  the  accused  was  credited, 
or,  in  other  words,  that  the  money  was  placed  at  his  disposal  by  the 
firm  to  whom  he  shipped  the  property  for  sale,  was  not  hearsay,  and 
we  must  presume  the  judge  gave  it  effect  in  condemning  the  defend- 
ant. It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  lower  court  be  affirmed  with  costs. 

NiCHOLiiS,  G.  J.,  absent;  ill. 


No.  12,558. 
State  of  Louisiana  vs.  Walter  C.  Floweb  et  als. 

Tbe  provision  In  the  ConstUation  prohibiting  local  and  special  legislation  on 
enumerated  sabjects,  Inclading  tbe  creation  of  corporations  and  ameuding 
obarters,  does  not  strip  tbe  Legisiatare  of  the  public  power  to  provide  for  tbe 
efficient  drainage  of  this  city,  by  tlie  instrumentality  of  the  drainage  commis- 
sion designated  by  tbe  act.  Constitution,  Art.  46;  Black's  Constitutional  Law 
p.  290  et  geq.;  Cooley  Constitutional  Limitations,  p.  572;  The  Drainage  Case,  11 
An.  388. 

Moreover,  the  proviso  not  to  apply  to  the  city  of  New  Orleans,  accompanying  the 
prohibition  of  legislation  respecting  corporations,  and  If  not  by  the  proviso^ 
certainly  by  Art.  253  of  the  Constitution,  and  the  proviso,  this  drainage  act  is 
completely  withdrawn  from  the  operation  of  tbe  prohibition. 

The  Art.  258  of  the  Constitution,  securing  to  the  citizens  of  N^ew  Orleans  the 
appointment  of  the  officers  required  for  the  police  administration  of  tbe  city, 
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iB  not  to  be  conatnied  so  aa  to  dlTeat  the  State  of  the  police  power  to  protect 
the  pablio  health  by  a  lystem  of  drainage  of  more  extended  scope  and,  In  the 
legislative  Jadgment,  more  efficient  than  within  the  ability  of  the  city  to  anp- 
ply.    11  An.  388. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Monroe^  J. 


Milton  J,  Cunningham^  Attorney  General  (Farrarj  Jonas  <fir  Krutt- 
whnitt  of  Coansel),  for  Plaintiff,  Appellee. 


Howe^  Spencer  dr  Cocke  for  Defendants,  Appellants. 


Argued  and  submitted  June  10,  1897. 
Opinion  handed  down  June  21,  1897. 


The  opinion  of  the  court  was  deliyered  by 

Miller,  J.  The  defendants  appeal  from  the  judgment  annulling 
the  act  for  the  drainage  of  the  city,  and  hence  denying  their  cor- 
porate capacity  claimed  under  the  act.  Session  Acts  1896,  No.  114.  The 
suit  is  brought  by  the  Attorney  General  under  the  provisions  of  law, 
which,  taking  away  the  writ  of  quo  warrantx>  as  the  remedy  for  the 
unwarranted  exercise  of  public  office,  substitutes  the  appropriate 
procedure  by  the  Attorney  General  to  test  the  right  to  exercise  cor- 
porate functions  claimed  under  any  law  of  the  State.  Revised 
Statutes,  Sees.  2593,  2596,  2597,  2603;  Railroad  vs.  Town  of  Kent- 
wood,  49  An.,  not  yet  reported. 

The  act  assailed  is  to  effect  the  drainage  of  the  city ;  provides  for 
a  drainage  board  of  nine ;  the  mayor,  the  chairman  of  designated 
committees  of  the  council,  the  presidents  of  the  Board  of  Liquida- 
tion of  the  City  Debt  and  Orleans  Levee  Board,  and  two  others  to  be 
selected  by  the  designated  members;  the  board  thus  constituted  is  to 
have  succession  and  other  usual  corporate  powers  to  effect  the 
drainage ;  to  accomplish  the  work  the  board  is  authorized  to  contract 
for  the  materials,  labor  and  supplies  requisite;  employ  engineers 
and  other  needful  agents  and  do  all  things  requisite  for  the  drainage 
of  the  city  in  accordance  with  the  plan  adopted  by  the  council ;  the 
act  sets  apart  for  the  expense  of  the  work  the  proceeds  of  sale  of 
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city  franchises,  and  that  part  of  the  fand  now  in  the  hands  of 
the  Board  of  Liquidation  and  to  accme  after  1st  Jannary,  1898,  here* 
tofore  dedicated  to  pablic  improvements  nnder  existing  laws  and 
constitntional  amendments  (Acts  1892,  p.  144) ;  to  procnre  means, 
in  advance  of  realizing  the  resources  pledged  by  the  act,  the  power 
to  issue  bonds  bearing  interest,  payable  in  forty  years,  is  conferred 
on  the  board,  the  payment  of  which  is  secured  by  the  means  the  act 
provides;  in  aid  of  the  drainage  the  power  to  expropriate  la 
given,  the  right  to  connect  the  system  begun  in  New  Orleans  with 
the  waters  of  the  adjoining  parish  is  conferred:  to  make  the  drain- 
age more  efficient  the  act  requires  the  co-operation  of  the  Orleana 
Levee  Board,  the  Board  of  Liquidation,  and  these  bodies  along  with 
the  city  are  represented  in  the  composition  of  the  Drainage  Board. 

Two  grounds  to  annul  the  act  are  alleged  in  the  petition  and 
sought  to  be  supported  in  argument;  it  is  charged  the  act  is  local  and 
special  legislation  creating  a  corporation  within  the  prohibition  of 
Art.  46  of  the  Constitution,  and  because  of  the  alleged  infringement 
by  the  act  of  the  right  guaranteed  by  Art.  253  of  the  Constitution  ta 
the  citizens  of  New  Orleans  of  appointing  the  officers  to  conduct  the 
police  administration  of  the  city. 

There  are  two  articles  in  the  Constitution  resistive  to  local  and 
special  legislation.  One  is  permissive,  provided  notice  of  the  in- 
tended law  is  given,  and  provided  the  subject  is  not  embraced  in  the 
other  article,  absolutely  prohibitive  of  such  legislation  on  enumer- 
ated subjects.  Arts.  46  and  48.  The  permissive  Art.  48  is  not  in- 
volved in  this  discussion.  The  subject  of  the  act  is  claimed  to  be 
within  the  scope  of  the  prohibition  in  Art.  46  of  local  or  special  legis- 
•  lation  creating  corporations  or  amending  charters.  In  Art.  46  there 
is  the  suggestiveness  in  the  enumeration  of  the  subjects  with  refer- 
ence to  which  legislation  is  prohibited,  of  the  legislative  apprecia- 
tion of  the  scope  of  the  prohibition.  Thus  laws  changing  the  namea 
of  persons;  for  the  education  of  children;  granting  divorces;  giving^ 
privileges  or  monopolies  to  individuals,  nnd  similar  acts  commonly 
known  as  private  bills,  are  forbidden.  These  prohibitions  have  no 
application  to  this  controversy,  but  they  tend  to  illustrate  the  gen- 
eral bearing  of  the  inhibition  as  the  framers  of  the  Constitution 
understood  it.  In  connection  and  along  with  private  bills  the  article 
forbids  the  legislative  creation  of  corporations  and  amendments  of 
charters,  and  it  is  this  prohibition,  accompanied  as  it  is  with  the 
76 
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dearly  expressed  proviso  not  to  apply  to  the  corporation  of  this  city, 
that  the  plaintiff  conceives,  annals  the  drainage  act. 

It  seems  to  as  the  appropriate  sphere  of  this  prohibition  of  the 
creation  of  corporations  and  amendment  of  charter  can  be  readily 
appreciated  without  denying  the  legislative  power  to  deal  with  the 
drainage  of  this  city.  The  great  mass  of  legislation  filling  oar 
statute  books  of  earlier  years,  of  special  acts  of  incorporation  for 
each  and  every  village  or  town,  or  private  individuals  seeking 
corporate  privileges,  at  every  session,  the  equally  numerous  de- 
mands on  the  Legislature  for  amendments  of  particular  charters, 
public  or  private,  were  the  prominent  evils  that  the  inhibition  under 
discussion  was  designed  to  correct  in  future  legislation.  The  response 
to  the  constitutional  prohibition  is,  in  our  present  general  statutes, 
for  the  formation  into  corporations,  of  all  towns  or  villages  comply- 
ing with  prescribed  conditions;  other  general  laws  conferring  pow- 
ers deemed  essential  for  all  subsisting  municipal  corporations ;  the 
statute  affording  all  private  corporations  the  means  pointed  out  in 
the  act  of  amending  their  charters  and  similar  legislation.  Acts  1880, 
No.  125;  Act  No.  49,  p.  Ill;  No.  26  of  1882;  Act  150  of  1890,  Sec. 
14.  Now  does  the  general  import  conveyed  by  this  prohibition  in 
Art.  48,  aided  by  the  illustration  of  the  purpose  in  view,  and  by  the 
legislative  interpretation  since  the  Constitution  came  into  existence, 
afford  the  basis  for  this  court  to  hold  that  this  inhibition  directed 
against  private  bills  and  special  legislation  as  to  corporate  rights 
strips  the  Legislature  of  the  police  power  to  provide  for  the  drainage 
of  this  city. 

The  argument.  In  great  part,  is  directed  to  the  proposition  that 
the  drainage  commission  possesses  corporate  powers,  and  by  the 
usual  tests,  as  well  as  by  the  terms  of  the  act,  is  constituted  a  cor- 
poration; hence,  it  is  argued,  the  act  is  brought  clearly  within  the 
prohibition  of  the  creation  of  corporations  by  special  act.  But 
passing  over  all  the  discussion  to  show  that  the  commission  is  a 
corporation,  and  giving  the  argument  on  that  point  its  full  force, 
does  it  follow  that  the  inhibition  as  to  the  creation  of  corporations  of 
.  undoubted  usefulness  and  applicability  for  the  purposes,  we  think, 
were  in  the  contemplation  of  the  Constitution,  divests  the  Legisla- 
ture of  that  power,  the  exercise  of  which  is  manifested  by  this 
drainage  act?  The  attribute  of  government  we  call  the  police  power, 
resides  in  the  State,  can  not  be  relinquished  by  the  Legislature,  and 
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if  it  caa  be  sarrendered  by  the  organic  law,  at  least,  the  abandon- 
raent  to  command  judicial  acceptance  should  find  the  clearest 
expression.  Are  we  to  take  for  that  expression  the  constitutional 
provision  against  creating  corporations,  designed,  in  view,  for 
purposes  entirely  distinct  from  the  surrender  of  a  great  power 
of  government?  The  intimate  association  of  drainage  with  the 
public  health  is  obvious.  In  our  earliest  legislation  the  drainage  of 
this  city  was  deemed  a  measure  of  vast  importance  to  the  Stat^  and 
city.  Acts  1835,  p.  168.  If  that  was  the  view  then,  there  is  the 
added  force  derived  from  our  experience  that  this  city  is  the  gate- 
way through  which,  aided  by  local  conditions,  not  the  least  of  which 
is  bad  drainage,  diseases  of  foreign  origin  may,  and  medical  scien- 
tists afQrm,  have  become  epidemic  here  and  propagated  throughout 
the  State.  It  seems  to  us  that  the  drainage  act  viewed  as  a  health 
measure  must  be  deemed  within  the  legislative  competency,  not 
surrendered  or  impaired  by  the  constitutional  prohibition  of  local  or 
special  legislation  respecting  corporations. 

Again,  the  statement  in  the  pleadings,  enforced  in  the  argument,  is 
that  the  prohibition  of  creating  corporations  or  amending  charters 
applies  to  this  city,  and  this  drainage  act  is  not  within  the  proviso. 
The  result  of  the  statement  and  argument  is,  as  we  appreciate  it, 
that  the  Legislature  is  prohibited  from  giving  New  Orleans  any  leg- 
islation creating  a  corporation  to  conduct  its  affairs  or  amending  its 
charter.  There  stands  in  the  Constitution  the  inhibition  of  legislation 
-creating  corporations  or  amending  charters,  and  the  argument  is,  the 
drainage  act  is  within  the  prohibition  and  not  saved  by  the  proviso. 
Without  the  aid  of  Art.  253  giving  the  Legislature  plenary  authority 
in  respect  to  this  city,  the  argument  fails  that  the  prohibition  of  Art. 
46  applies  to  this  city  and  defeats  the  drainage  act.  If  it  prevents 
the  draining  legislation  it  is  an  impediment  to  the  charter  under 
which  we  live,  and  was  fatal  also  to  that  of  1882.  The  conclusion  to 
which  we  think  the  argument  leads  answers  it.  To  guard  against 
any  such  conclusion  the  framers  of  the  Constitution  ex  industria 
added  the  proviso:  "Not  to  apply  to  the  city  of  New  Orleans,"  and 
the  plaintiff's  argument  asks  us  to  treat  the  proviso  as  ineffective. 
We  have  considered  the  prohibitory  part  of  Art.  46,  in  its  supposed 
inapplicability  to  this  city,  as  if  there  was  no  proviso.  In  that  aspect 
our  conclusion  is,  the  power  to  enact  the  drainage  act  was  in  the 
Legislature,  with  the  proviso,  it  is  made  clearer  that  the  act  is  not 
within  the  prohibition  of  that  article. 
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The  right  of  the  citizens  of  New  Orleans  to  appoint  the  officers  for 
the  administration  of  the  government  of  this  city  has  been,  with 
some  variance  of  language,  secured  by  every  Oonstitution  of  this 
State  save  that  of  1868.  Constitution  of  1812,  Art.  6;  Sec.  23  of 
1846;  Act  No.  128  of  1862;  Act  No.  124  of  1879.  We  are  asked  to 
construe  this  provision  so  as  to  deprive  the  State  of  any  power  to 
enact  this  drainage.  The  argument  is  that  under  the  Constitution 
every  function  of  the  city  government  is  confided  to  the  officials 
selected  by  the  citizens,  and  reference  is  made  to  the  city  charter  to 
show  that  drainage  is  one  of  these  functions.  The  framers  of  the 
Constitution  manifested  their  alppreciatlon  of  the  right  of  local 
government  which  should  vest  in  the  citizens  of  this  city.  But  the 
question  is  whether  the  right  thus  conferred  on  the  citizens,  does  not 
admit  of  qualifications  when  sought  to  be  applied  to  governmental 
functions  exerted  within  the  limits  of  the  city,  but  of  the  highest 
importance  and  of  more  than  local  concern.  Instances  will  readily 
occur  of  legislation  in  reference  to  subjects  of  deep  interest  to  the 
State  and  city  and  providing  State  instrumentalities  to  carry  into  effect 
in  this  city  such  legislation.  It  has  never  been  supposed  that  the 
State  has  parted  with  all  legislative  control  of  such  subjects,  by  the 
provision  in  the  Constitution  giving  to  the  citizens  of  New  Orleans 
the  appointment  of  the  officers  required  for  the  police  administra- 
tion of  the  city.  The  police  power  given  to  the  State  to  protect  the 
public  health,  we  can  not  appreciate,  is  to  be  abridged  by  a  const!* 
tutional  provision  dealing  with  the  ordinary  functions  of  the  police 
administration  of  the  city,  and  confiding  such  duties  to  the  agents 
selected  by  the  citizens.  This  drainage  act  by  reason  of  the  nature 
of  its  subject;  the  scope  of  the  act  proposing  a  great  public  work 
begun  in  one  and  continued  in  the  adjoining  parish,  and  in  view  of 
the  means  and  agencies  not  within  the  control  of  the  city,  but 
within  the  power  of  the  State  and  combined  by  this  act,  suggest 
forcibly  that  such  a  legislative  act  is  an  exertion  of  the  power  which 
necessarily  must  reside  in  the  State,  and  is  not  divested  by  the  pro- 
vision in  the  Constitution  for  the  local  government  of  this  city. 
Our  past  legislation  is  quite  instructive  as  to  the  scope  of  the 
provisions  urged  in  this  case  as  utterly  excluding  the  legislative 
control  of  drainage  by  the  instrumentalities  deemed  most  efficient 
in  the  legislative  judgment.  It  is  not  at  all  novel  in  our  legislation 
to  appoint  State  officers  for  the  performance  of  functions  in  this  city 
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relating  to  sabjects  of  more  than  the  interest  attaching  to  ordinary 
police  functions  of  the  city  oiBcials.  From  an  early  period  we  have 
had  the  legislation  providing  for  harbor- masters  and  wardens  with 
duties  relating  to  the  commerce  of  this  city,  and  to  be  appointed  by 
the  Qovernor  of  the  State.  In  all  the  duration  of  this  legislation 
there  has  been  the  constitutional  provision  for  the  appointment  by 
the  citizens  of  their  local  government.  Yet  except  in  the  recent 
discussion  in  the  Dock  Commission  case,  no  one  supposed  that  func- 
tions like  those  of  the  harbor- masters  and  wardens  connected  with 
the  commerce  of  this  city  might  not  be  confided  to  State  officers. 
Our  reports  show  contentions  as  to  the  appointment  of  such  officials, 
but  the  gubernatorial  power  to  appoint  was  never  contested  on  the 
ground  that  police  functions  in  this  city  embraced  duties  pertaining 
to  subjects  of  general  importance  like  those  of  the  wardens  and 
harbor- masters  and  others  that  are  readily  suggested.  Revised  Stat- 
utes, Sees.  1679  et  seq. ;  Nicholson  vs.  Thompson,  6  Rob.  367 ;  Ivy 
vs.  Lusk,  11  An.  486.  The  Legislature  in  1857  created  the  office  of 
Superintendent  of  Elections,  to  be  appointed  by  the  Governor, 
charged  with  police  duties  of  all  elections  in  this  city.  The  legisla- 
tion was  sustained  by  the  courts,  notwithstanding  the  constitutional 
provision  for  the  local  government  of  this  city  by  officers  selected 
by  the  citizens.  13  An.  304.  We  have  the  laws  in  the  interest  of 
public  health  and  providing  the  Board  of  Health  with  the  functions 
to  be  exercised  in  this  city,  and  the  appointment  of  this  board  the 
Governor  shares  with  the  council.  Yet  this  legislation  has  stood  for 
yea^  with  no  question  there  was  any  clash  with  the  article  of  the 
Oonstitntion  giving  to  the  citizens  of  New  Orleans  the  appointment 
of^their  local  officers.  Revised  Statutes,  Sees.  3034  et  seq.  The  illus . 
tration  from  our  legislation  might  be  extended  to  show  the  obvious 
limitation  on  the  constitutional  provision  invoked  in  this  case  as  an- 
nulling the  drainage  act,  because  to  be  carried  into  effect  by  officials 
designated  by  the  Legislature.  The  lesson  of  our  past  legislation  is 
that  the  legislative  power  over  some  subjects,  and  the  right  to  des- 
ignate the  officials  and  instrumentalities  by  which  such  legislation  is 
to  be  executed  in  this  city,  is  wholly  unimpaired  by  the  constitutional 
grant  of  appointive  power  to  the  citizens  of  this  city.  We  think  the 
drainage  proposed  by  this  act  of  1896  is  within  the  legislative  power 
not  surrendered  by  this  grant  to  the  citizens.  Our  jurisprudence  on 
this  question  is  in  aid  of  the  validity  of  this  act.     In  an  early  case 
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the  Sapreme  Court  had  occasion  to  consider  this  provision  of  the 
organic  law  in  reference  to  the  appointment  of  the  officials  of  New 
Orleans  in  connection  with  a  franchise  of  a  corporation  to  cat  a 
canal  within  the  city  limits.  The  precise  point  in  this  case,  it  is  trae^ 
was  not  at  issue.  The  canal  was  to  improve  the  water  navigation 
Within  the  limits  of  the  island  of  New  Orleans,  as  it  was  commonly 
called  at  that  period.  There  was  an  amendment  to  the  charter  of 
the  corporation  after  the  adoption  of  the  Constitution  of  1812 
containing,  in  effect,  the  same  appointive  right  conferred  on 
the  citizens  of  this  city  as  that  of  our  day.  It  may  be 
said  that  catting  the  canal  through  the  city  limits  was  not  a 
police  function.  Perhaps  not.  The  court  in  that  case  upheld  the 
legislation  creating  this  corporation  with  functions  to  be  performed 
here  by  corporation  officials  not  appointed  by  the  citizens,  and  held 
there  was  no  conflict  between  the  right  of  selecting  their  city  official 
given  to  the  citizens,  and  the  Legislature's  designation  of  agents  to 
fulfil  the  object  of  the  canal  corporation.  The  opinion  in  that  case 
is  quite  pertinent  on  the  point  that  the  delegation  of  the  appointive 
power  to  the  citizens  did  not  divest  the  reserved  power  of  the 
State  to  provide  legislation  for  New  Orleans,  designed  to  promote  its 
welfare.     Bank  vs.  Navigation  Co.,  8  An.  307. 

But  the  litigation  that  arose  under  the  drainage  act  of  1836  is  of 
obvious  pertinence  and  of  controlling  weight  in  this  controversy. 
See  Acts  1835,  168.  The  preamble  to  the  act  asserted  the  drainage 
of  the  city  to  be  of  paramount  importance  to  the  city  and  State,  as 
a  measure  designed  to  promote  the  public  health,  augment  the  pop- 
ulation of  State  and  city  and  the  prosperity  of  both.  It  organized  a 
corporation  located  in  this  city  with  ample  powers  for  the  work,  in- 
cluding the  right  to  expropriate,  lay  and  collect  taxes  and  issue 
bonds.  The  constitutionality  of  this  act  was  vigorously  contested. 
While  it  is  true  that  whether  the  drainage  taxes  could  be  imposed 
exclusively  on  the  property  drained,  or  were  not  within  the  purview 
of  the  articles  of  the  Constitutions  of  1845  and  1852,  requiring  uni- 
formity of  taxation,  was  one  of  the  questions  in  the  case,  it  is 
equally  true  that  the  objections  urged  to  the  present  drainage  act 
were  advanced  in  the  former  drainage  case.  The  original  opinion 
disposed  of  the  case  on  the  ground  of  unequal  taxation.  The  dis- 
sent was  in  opposition  to  that  ground,  but  also  withdrew  the  act 
from  the  operation  of  the  article  in  reference  to  the  local  govern- 
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ment  of  the  city.  In  the  final  opinion*  the  chief  jastice,  as  the 
organ  of  the  coart,  dealing  with  the  objection  like  that  urged  here, 
held  that  drainage  was  not  within  the  scope  of  the  constitutional 
provision,  guaranteeing  to  the  citizens  of  this  city  the  right  of  local 
government.  See  Drainage  Oompany  praying,  etc.,  11  An.  839,  341, 
848,  870.  Gases  involving  the  right  to  collect  these  drainage  taxes 
have  been  before  the  courts  time  and  time  again,  since  this 
decision  made  nearly  half  a  century  since.  If  the  act  was  still  open 
to  the  objection  that  it  conflicted  with  the  appointive  provision  con- 
ferred on  the  citizens  of  this  city,  certain  it  is  that  no  such  objection 
finds  a  place  in  any  of  the  elaborate  discussions  in  the  more  recent 
drainage  cases.  We  observe  the  criticism  in  plaintiff's  briefs  of  the 
reasoning  for  the  conclusions  in  the  11  An.  The  guides  of  that  day 
may  not  be  in  accord  with  our  lines  of  thought.  Still,  the  decision 
remains  that  without  the  least  infringement  of  the  constitutional 
provision  invoked  in  this  case,  it  is  within  the  legislative  competency 
to  pass  an  act  to  drain  the  city  by  the  aid  of  a  corporation.  Such  a 
corporation  this  act  creates.  We  think  that  in  principle  the  act  is 
supported,  and  besides  there  is  the  support,  in  our  opinion,  the  act 
derives  not  only  from  express  determination,  but  by  the  analogies 
afforded  by  statutory  interpretation  and  our  jurisprudence. 

This  case  has  been  brought  here  near  the  close  of  a  busy  term^ 
a  speedy  decision  asked,  and  amid  the  pressure  of  other  business 
entitled  to  preference,  we  have  given  the  question  careful  con- 
sideration. We  have  not  gone  over  in  this  opinion  all  the  authori- 
ties cited,  nor  dealt  with  the  fullness  that  all  parts  of  the  argument 
may,  perhaps,  be  deemed  to  have  required.  But  the  argument  and 
all  the  authorities  have  had  our  attention,  and  our  opinion  announces 
the  views  we  think  determinative  of  the  issues. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  annulled,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  plaintiff's  suit  be  dismissed. 

NiCHOLLS,  C.  J.,  absent;  ill. 


No.  12,646.  \,f^%\ 

The  State  op  Louisiana  vs.  Chablbs  J.  Lewis. 

In  a  criminal  prosecution  for  larceny  it  is  sufficient  to  lay  the  title  of  the  property 
stolen  in  the  ostensible  or  apparent  owner. 
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Th^  felonious  taking,  more  tlian  the  perftct  title  of  the  alleged  owner,  forms  the 
essence  of  the  issue  presented  to  the  jury. 

'Where  an  Information  charging  crime  ispresented  In  open  court,  received,  and  the 
accused  arraigned  thereunder,  the  minutes  of  court  showing  the  same,  it  Is  In 
effect  and  in  law  a  filing  even  though  the  cleric  neglects  to  make  the  formal 
endorsement  of  filing  thereon,  and  prescription  is  interrupted. 

A  PPEAL  from  the  Twenty-second  Judicial  District  Coart  for  the 
•**     Parish  of  Plaqaemines.     Hingle^  J. 


If.   J.    Cunningham,  Attorney  Qeneral,  and  Albert  Estopinil,  Jr.^ 
District  Attorney,  for  Plaintiff,  Appellee. 


James  Wilkinson  for  Defendant,  Appellant. 


Submitted  on  briefs  June  5,  1897. 
Opinion  handed  down  June  14,  1897. 
Rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  The  accused  appeals  from  a  conviction  for  petit 
larceny  and  a  sentence  of  six  months  in  the  parish  jail. 

For  reversal  of  this  verdict  and  sentence  he  relies  on  two  bills  of 
exceptions  and  an  assignment  of  error  filed  in  this  court. 

The  prosecution  was  on  information  charging  the  stealing  of  two 
coils  of  barbed  wire  alleged  to  be  <*  of  the  goods,  chattels  and  prop- 
erty of  one  Arthur  Dobard,"  etc. 

In  a  motion  for  new  trial  the  accused  represented  that  the  State 
had  failed  to  prove  the  wire  was  the  property  of  Dobard,  and  that 
proof  of  ownership,  as  laid  in  the  information,  must  be  made  to 
justify  conviction.  He  further  averred  that  the  barbed  wire  had 
been  part  of  a  provisional  fence  between  certain  properties,  that 
Dobard  was  not  the  owner  of  either  property,  and,  therefore,  not 
the  owner  of  the  fence  or  any  part  of  the  wire  taken  from  it.  He 
made  a  part  of  his  motion  certain  records  which  he  claimed  showed 
want  of  ownership  and  interest  of  Dobard,  the  prosecuting  witness, 
in  the  wire  alleged  to  have  been  stolen.  This  motion  seems  to  have 
been  regularly  tried,  evidence  adduced  and  argument  of  counsel  had. 
It  was  taken  under  advisement  by  the  court,  and,  later,  overruled 
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for  reasons  assigned  in  writing.  The  jad^e  states,  in  this  opinion, 
that  the  evidence  on  the  trial  showed  Dobard  was  the  lessee  of  the 
property  to  which  the  coils  of  wire  charged  to  have  been  stolen 
were  attached,  and  that  as  ownership  is  noc  an  essential  ingredient 
of  the  crime  of  larceny  when  the  property  is  otherwise  identified, 
he  considered  the  defendant  properly  convicted. 

It  appears  that  the  wire  stolen  had  been  part  of  a  fence  which 
Dobard  had  taken  down.  The  wire  had  been  coiled  and  placed 
upon  land  he  held  in  possession  under  a  contract  evidencing  at 
once  a  lease  and  an  agreement  to  sell  to  him.  From  this  land  it 
was  taken  by  defendant  and  this  constituted  the  larceny  of  which 
he  was  convicted. 

To  the  ruling  of  the  court  refusing  a  new  trial  the  first  bill  of  ex- 
ceptions was  taken.  The  qaestion  it  presents  for  our  consideration 
is  whether,  in  order  to  sustain  a  charge  of  larceny,  the  prosecution 
must  establish  absolute  ownership  in  the  party  from  whom  the  goods 
are  averred  to  have  been  stolen. 

This  is  not  a  new  question.  It  has  been  more  than  once  before 
this  court,  and  the  law  may  be  considered  settled  that  in  a  criminal 
prosecution  for  larceny  it  is  sufficient  to  lay  the  title  of  the  property 
stolen  in  the  ostensible  or  apparent  owner  thereof.  State  vs.  Ever- 
age,  83  An.  120;  State  vs.  Kane,  Id.  1270. 

<'  The  felonious  taking,  more  than  the  perfect  title  of  the  alleged 
owner,  forms  the  essence  of  the  issue  presented  to  the  jury,  is  the 
apt  expression  of  the  law  on  this  question,  quoted  from  the  case 
first  cited. 

The  accused  filed  a  motion  in  arrest  of  judgment  and  coupled  with 
it  a  supplemental  motion  for  anew  trial,  setting  up  the  prescrip- 
tion of  one  year,  alleging  that  the  offence  is  charged  to  have 
been  committed  on  April  8,  1895,  whereas  the  information  was 
not  filed  until  April  12,  1897.  This  was  tried  and  overruled,  the 
motion  in  arrest  of  judgment  because  it  was  presented  after  sentence 
had  been  pronounced  upon  the  accused,  and  the  supplemental  mo- 
tion for  new  trial,  with  the  plea  of  prescription  it  presented,  for  the 
reason  that  the  minutes  of  the  court  showed  the  information  was 
filed  in  open  court  on  the  9th  of  October,3l895,  and,  also,  that  on 
same  day  the  accused  was  arraigned  thereunder  and  pleaded  to  the 
charge. 

It  appears  from  the  judge's  statement  that,  at  that  time,  there  was 
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an  omission  on  part  of  the  clerk  of  the  court  to  endorse  on  the  in- 
formation the  usual  filing.  He  says  it  was  purely  an  oversight  on 
the  part  of  the  clerk.  He  also  states  the  accused  when  called  for 
trial  offered  no  objection  to  this  irregularity.  The  omission  of  the 
clerk  to  endorse  the  bill  filed  was  discovered  before  the  case  was 
called  and  the  District  Attorney  had  obtained  leave  of  the  court  to 
have  it  filed,  and  accordingly  it  had  been  filed  as  of  date  April  12, 
1897.  But  it  was  the  same  information  presented  to  the  court  and 
received  on  the  9th  of  October,  1895,  and  under  which  arraignment 
at  that  time  took  place. 

The  second  bill  of  exceptions  is  leveled  at  the  action  of  the  court  in 
overruling  the  plea  of  prescription  as  embodied  in  the  motion  in 
arrest  of  judgment  and  of  new  trial. 

The  assignment  of  error  filed  in  this  court  raises  anew  the  same 
plea  of  prescription  of  one  year. 

This  plea  is  based  on  Sec.  986  of  the  Revised  Statutes,  which  is  as 
follows:  << No  person  shall  be  prosecuted,  tried  or  punished  for  any 
offence,  wilful  murder,  arson,  robbery,  forgery  and  counterfeiting 
excepted,  unless  the  indictment  or  presentment  for  the  same  be 
found  or  exhibited  within  one  year  next  after  the  offence  shall  have 
been  made  known  to  a  public  officer  having  the  power  to  direct  the 
investigation  or  prosecution." 

The  words  of  this  statute  *'  unless  the  indictment  or  presentmen- 
*  *  *  be  found  or  exhibited »»  overthrow  the  pretensions  of  de- 
fendant herein.  The  charge  ag^ainst  him  was  ''found  and  ex- 
hibited  "  to  the  court  on  October  9,  1895,  within  the  year  of  the 
commission  of  the  offence. 

When  the  District  Attorney,  at  that  time,  obtained  leave  to  file 
the  information,  presented  it  to  the  court  and  it  was  received^  that 
was  a  sufficient  *'  exhibition  "  of  the  charge  against  the  accused  to 
take  the  case  out  of  prescription.  The  information  must  be  held  to 
have  been  filed  at  that  time,  and,  hence,  the  case  of  the  State  vs. 
Davis,  44  An.  972,  cited  by  defendant,  does  not  apply. 

A  pleading  in  court  may  be  filed  in  the  sense  of  the  law  without 
the  mere  endorsement,  by  the  clerk,  on  it  of  filing.  If  he  neglects  hia 
duty,  it  is  none  the  less  filed  when  handed  to  him  for  the  purpose. 

Bouvier  adopts  as  his  definition  of  the  word  ''  file  "  these  words : 
'<  A  paper  is  said  to  be  filed  when  it  is  delivered  to  the  proper  officer 
and  by  him  received  to  be  kept  on  file." 
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Abbott  defines  it:  ^'  to  place  on  file,  or,  more  generally  to  deposit 
papers  in  official  custody,  or  receive  them  officially  for  orderly^ 
systematic  safe  keeping."  He  further  says:  *Ho  file,  and  filing, 
mean  the  act  of  either  party  bringing  the  paper  and  depositing  it 
with  the  officer  for  keeping,  or  the  act  of  the  officer  in  folding,  en- 
dorsing and  putting  up  the  paper." 

In  a  criminal  case  in  Indiana,  the  point  was  made  before  the 
Supreme  Court  that  the  indictment  had  not  been  filed  in  the  Circuit 
Court  from  which  the  appeal  was  taken.  The  court  in  holding  the 
objection  untenable  said:  ''  We  understand  a  paper  in  a  cause  to  be 
filed  when  it  is  delivered  to  the  clerk  and  received  by  him  to  be 
kept  with  the  papers  in  the  cause,"  and  concluding  that  *'  the  state- 
ments sufficiently  show  that  the  indictment  had  been  delivered  to 

> 
and  received  in  his  official    capacity  by  the  clerk  of  the  Circuit 

Court,"  the  filing  was  held  sufficient.  Engleman  vs.  State,  2  Ind. 
92;  See  also  Covey  vs.  Noggle,  13  Barb.  329;  State  ex  rel,  Luling  vs. 
Judge,  24  An.  338. 

We  conclude,  therefore,  that  the  plea  of  prescription  was  properly 
overruled. 

Judgment  affirmed. 

NicHOLLS,  C.  J.,  absent;  ill. 


No.   12,665. 
State  bx  bbl.  Pbrilloux  vs.  H.  O.  Wilder,  Magistrate. 

40  1811 I 
When  the  court  the  proceedings  of  which  are  sought  to  be  reviewed  has  juris-     [  80   389| 

diction  of  the  controversy  and  there  is  a  remedy  by  appeal  from  its  judgment,* 
there  ia  no  basis  for  the  writ  of  certiorari  or  prohibition.  Article  90  of  the  Con- 
stitution; G.  P.,  Arts.  845,  855,  857;  32  An.  1092;  39  An.  776;  84  An.  782. 


0 


N  APPLICATION  for  Writs  of  Certwrari  and  Prohibition. 


£f.  L,  Cfarland,  Jr.^  for  Relator. 


Stifft  A  Madison  for  Respondent. 


Snbmitted  on  briefs  Jane  14,  1897. 
Opinion  handed  down  Jane  26,  1897. 
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The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  The  relator,  sued  in  the  magistrate's  court  for  the  vio- 
lation of  an  ordinance  of  the  town  of  Slidell  prohibiting  the  retail- 
ing of  spirituous  liquors,  seeks  by  writ  of  certiorari  to  restrain  the 
court  from  enforcing  its  sentence  of  fine  or  Imprisonment. 

The  exceptions  of  the  relator  in  the  suit  in  the  magistrate's  court 
were  substantially,  that  the  ordinance  imposing  the  fine  or  imprison- 
ment for  its  violation  was  unconstitutional;  that  Act  No.  8  of  1896, 
authorizing  municipal  corporations  to  punish  violations  of  the  ordi- 
nance by  fine  and  imprisonment,  is  unconstitutional ;  that  the  town 
is  not  legally  incorporated  under  the  act  of  1882,  providing  for  the 
organization  of  municipal  corporations,  and  this  question  had  been 
determined  adversely  to  the  town  in  a  previous  litigation,  the  judg- 
ment in  which  is  pleaded  as  res  adjudicata,  and  finally  that  the  court 
is  not  competent  to  decide  civil  cases.  The  lower  court  overruled 
these  exceptions  and  imposed  the  fine. 

We  are  not  advised  of  the  ground  on  which  the  competency  of  the 
lower  court  is  assailed.  The  suit  is  for  twenty- five  dollars,  the  fine 
imposed,  of  which  the  magistrate's  court  had  jurisdiction.  Consti- 
tution, Art.  125.  If  it  is  claimed  there  was  no  jurisdiction  because 
of  the  alleged  unconstitutionality  of  the  act  of  1882  for  the  forma- 
tion of  municipal  corporations,  in  our  opinion  that  act  is  in  con- 
formity with  the  organic  law.  Art.  46  of  the  Constitution;  Act  No. 
49  of  1882 :  Chicago,  St.  Louis  &  New  Orleans  Railroad  Company  vs. 
Town  of  Kentwood,  49  An. 

On  these  writs  of  certiorari  and  prohibition  the  jurisdiction  of  the 
courts  the  proceedings  of  which  are  sought  to  be  reviewed,  and 
whether  the  suitor  has  been  deprived  of  legal  rights  by  void  pro- 
ceedings are  the  prominent  questions.  If  the  jurisdiction  exists  and 
there  has  been  no  deprivation  of  legal  rights  by  proceedings  utterly 
void  as  the  Code  puts  it,  the  litigant  is  left  to  the  protection  the  law 
supposes  the  judgment  of  the  competent  court  affords,  or  to  the 
appeal  if  the  law  gives  him.  Constitution,  Art.  90;  C.  P.,  Arts.  845, 
855, 857.  We  find  in  this  case  the  lower  court  had  the  jurisdiction.  That 
carried  the  right  to  decide  every  question  raised  by  the  exceptions. 
The  questions  raised  denying  the  legality  or  constitutionality  of  the 
ordinance  or  fine  are  susceptible  of  appeal  to  this  court,  but  there  is 
no  warrant  to  issue  the  writs  for  supposed  errors  of  determination 
to  be  corrected,  if  such  errors  there,  are  by  the  appeal.     0.  P.,  Art. 
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857;  State  ex  reL  Weber  vs.  Skinner,  32  An.  1092;  State  ex  rel. 
Bronssard  vs.  Jostlce,  89  An.  776 ;  State  ex  rel,  Berthond  vs.  Judge, 
84  An.  782. 

There  is  no  basis  for  the  application  for  these  writs  and  it  is 
ordered  that  our  previous  order  herein  be  set  aside  and  it  is  now 
adjudged  and  decreed  that  the  application  be  denied  at  relator's  costs. 


No.  12,399. 
Benjamin  Wright  vs.  State  Board  op  Liquidation. 

The  object  of  this  and  similar  suits  is  not  to  obtain  judgment  against  the  State  tor 
the  amount  of  the  bonds. 

But  to  ascertain  or  find  certain  facts,  /.  «.,  do  the  bonds  possess  the  requisites  enu- 
merated i^  the  act  of  1875,  without  which  they  can  not  be  funded. 

The  State  can  be  sued  only  by  its  own  consent,  and  may,  therefore,  impose  such 
limitations  and  restrictions  on  the  right  of  suit  as  it  pleases. 

The  court,  in  determining  its  powers  and  duties  in  suits  against  the  State,  must 
look  to  the  act  authorizing  the  same  to  determine  the  scope  and  limitation  of 
its  power  and  jurisdiction. 

Without  regard  to  the  question  of  ownership,  whether  in  hands  of  original  payee 
or  those  of  innocent  holders,  the  bonds  can  not  be  funded,  under  the  ftet  of 
1875,  until  this  court  shall  have  investigated  and  decreed  that  they  are  legal 
and  valid  obligations  of  the  State,  were  not  issued  in  violation  of  the  Constitu- 
tion, were  issued  in  strict  conformity  to  law  and  for  a  valid  consideration. 

APPEAL  from  the  Fifth  Civil  District  Court  for  the  Parish  of  Or- 
leans.    TMard,  J. 


Richard  De  Gray,  F,  B,  Thomas  and  William  Hopkins  Young  for 
Plaintiff  and  Intervener,  Appellants. 


M,  J.  Cunningham,  Attorney  General,  for  Defendant,  Appellee. 


Ar^ed  and  submitted  March  20,  1897. 
Opinion  handed  down  April  12,  1897. 
Behearing  refused  June  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

BiiANCHABD,  J.     Plaintiff  sues  as  owner  and  holder  of  eight  bonds 
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of  tbe  State  of  Louisiana,  each  for  one  thousand  dollars,  issued  by 
authority  of  Act  31  of  the  Qeneral  Assembly  of  the  State,  approved 
February  21,  1870. 

William  Hopkins  Young  intervened  in  the  suit,  alleging  that  he  is 
the  owner  and  holder  of  twenty- two  bonds  of  the  same  series,  each 
for  the  sum  of  one  thousand  dollars. 

The  bonds  are  all  dated  July  1,  1870,  and  were  made  payable  to  the 
New  Orleans,  Mobile  &  Chattanooga  Railroad  Company,  or  bearer, 
forty  years  from  date,  with  interest  coupons  attached. 

Both  petitions  aver  that  the  bonds  were  issued  for  a  valid  consid- 
eration, after  full  compliance  with  all  the  conditions  and  require- 
ments of  Act  31  of  1870,  and  that  they  are  constitutional,  legal  and 
valid  obligations  of  the  State. 

The  object  of  the  suit  is  to  compel  the  Board  of  Liquidation  to 
exchange  the  bonds  for  consolidated  bonds  of  the  State  under  the 
terms  of  Act  No.  3  of  1874.  Tbe  allegation  is  made  that  the  Board  of 
Liquidation  had  been  duly  applied  to  for  this  purpose,  but  that  the 
application  to  fund  and  exchange  had  been  reiused. 

In  the  answer  of  defendant  it  is  specially  denied  that  the  railroad, 
in  aid  of  which  the  bonds  were  issued,  was  ever  constructed  as  con- 
templated by  the  law.  It  is  averred  that  the  bonds  declared  on  are 
questioned  and  doubtful  as  to  their  legality  and  validity ;  that  they 
are  anconstitutional,  without  valid  consideration  and  not  fundable 
under  Act  3  of  1874  and  tbe  amendment  thereto. 

The  case  was  tried  on  these  issues,  and  there  was  judgment  in 
favor  of  plaintiff  and  intervenor.  It  is  this  judgment  we  are  called 
upon  to  review. 

The  State,  by  the  Funding  Act,  approved  January  24,  1874, 
declared  its  willingness  to  fund  its  outstanding  obligations  at  sixty 
cents  on  the  dollar,  and  organized  the  Board  of  Liquidation  to  carry 
into  effect  its  provisions. 

By  Act  No.  11  of  the  Extra  Session  of  1875,  known  as  the  Supple- 
mental Funding  Act,  it  prohibited  the  Board  of  Liquidation  from 
issuing  bonds  in  exchange  for  any  outstanding  obligations  of  the 
State,  the  legality  or  validity  of  which  is  questioned,  until  the  same 
shall  first,  by  final  decree  of  this  court,  be  declared  legal  and  valid 
obligatfons  of  the  State,  contracted  in  strict  conformity  to  law,  not  in 
violation  of  the  Constitution  of  the  State  or  of  the  United  States, 
and  for  a  valid  consideration. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1215 


Wright  T8.  Board  of  Liquidation. 


In  reference  to  snits  brought  under  the  Sapplemental  Ponding  Act, 
this  court,  in  the  case  of  Lord  Cecil  et  al.  vs.  Board  of  Liquidation, 
80  An.  86,  said : 

'*  It  will  be  observed  that  the  object  of  this  and  similar  snits 
is  not  to  obtain  a  judgment  against  the  State  for  the  amount  of  the 
bonds.  The  decree  we  are  to  render  is  assimilated  to  a  special  ver- 
dict of  a  jury,  who  had  been  charged  to  ascertain  or  find  cer- 
tain facts — i.  e.,  do  the  bonds  possess  the  requisites  enumerated  in 
the  act  of  1875,  which  it  is  essential  they  should  have  in  order 
to  justify  the  Board  of  Liquidation  in  funding  them." 

The  State  can  be  sued  only  by  its  own  consent,  and  it  may,  there  • 
fore,  impose  such  limitations  and  restrictions  on  the  right  of  suit  as 
it  pleases. 

Hence,  this  court,  in  determining  its  powers  and  duties  in  cases 
against  the  State,  must  look  to  the  act  authorizing  the  same,  in 
order  to  determine  the  scope  and  limitation  of  its  power  and  juris- 
diction. Outside  of  the  act  authorizing  the  suit,  and  beyond  the 
limitations  therein  fixed,  it  is  absolutely  without  authority  to  hear 
and  determine ;  and  must,  therefore,  confine  its  investigations  within 
the  limits  and  to  the  objects  specified.  Spencer,  J.,  Concurring 
Opinion,  80  An.  46. 

The  bonds  in  controversy  being  questioned  as  to  their  validity, 
the  Board  of  Liquidators  declined  to  fund  them. 

Plaintiff,  under  the  terms  of  both  the  original  and  supplemental 
funding  acts,  is  authorized  to  apply  to  the  courts  for  relief,  and 
accordingly  does  so. 

But  the  later  act  tells  him  that  his  bonds  can  not  be  funded  until 
this  court  shall  have  investigated  and  decreed  that  the  bonds  are 
legal  and  valid  obligations  against  the  State,  that  they  were  not 
issued  in  violation  of  the  Constitution,  that  they  were  issued  in  strict 
conformity  to  law,  and  thalT  they  have  a  valid  consideration.  If  they 
fail  to  pass  muster  in  any  one  of  these  particulars  this  court  can  not 
order  their  funding  and  exchange  for  consolidated  bonds. 

And  the  court  must  make  this  inquiry  without  regard  to  the 
ownership  of  the  bonds.  It  must  make  it  whether  the  bonds  be  in 
the  hands  of  the  original  payees,  or  in  those  of  innocent  third  hold- 
ers for  value  before  maturity. 

The  case  can  not  be  affected  in  the  slightest  degree  by  any  equities 
which  plaintiff  and  intervener  may  lay  claim  to  under  the  law  gov- 
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ernlnsT  negotiable  instruments.  That  question  was  fnlly  settled  in 
Lord  Cecil's  case,  nLpra^  and  reaffirmed  in  Carver  vs.  Board,  35  An. 
268,  and  in  Adams  vs.  Board,  39  An.  690.  In  this  view  of  the  case,  if 
the  consideration  of  these  bonds  has  failed  so  far  as  the  original 
payees  are  concerned,  it  has  failed  equally  with  regard  to  all  sub- 
sequent transferees;  and  if  the  consideration  has  failed,  these 
bonds  can  not  be  held  to  be,  in  the  language  of  the  Supplemental 
Funding  Act,  '<  legal  and  valid  obligations  against  the  State." 

The  Attorney  General  insists  that  the  bonds  are  stricken  with 
unconstitutionality  on  two  grounds : 

1.  Because  at  the  time  when  they  were  actually  issued  the  debt 
of  the  State  had  already  reached  the  limit  of  twenty -five  mUlion 
dollars,  beyond  which,  by  the  third  amendment  to  the  Constitution 
of  1868,  it  could  not  be  extended. 

2.  Because  Art.  114  of  the  Constitution  of  1868  required  the 
object  or  objects  of  every  law  to  be  expressed  in  its  title,  and  the 
title  of  Act  31  of  1870  did  not  express  any  object  to  levy  a  tax,  or  to 
provide  the  ways  or  means  to  pay  the  debt  therein  authorized. 

He  also  insists  it  is  not  shown  by  legal  and  competent  evidence 
that  the  bonds  were  issued  in  strict  conformity  to  law ;  that  is  to 
say,  that  all  the  conditions  acid  requirements  of  Act  31  of  1870  were 
complied  with,  aud  that  it  was  incumbent  upon  plaintiff  to  show  this 
affirmatively,  and  he  can  not  rely  upon  legal  presumptions  arising 
from  the  act  of  the  State  officials  in  issuing  the  bonds,  etc. 

In  our  view  of  the  case  it  is  not  necessary  to  pass  upon  these 
defences.  There  is  another  decisive  of  the  controversy,  and  that  is 
that  the  consideration  of  these  bonds  has  failed,  and  therefore  they 
do  not  occupy  before  the  court  the  status  of  'Megal  and  valid  obli- 
gations against  the  State." 

Section  7  of  Act  31  of  1870,  after  reciting  *'  that  in  order  to  invite 
immigration  to  the  State,  extend  the  Cultivation  and  increase  the 
products  of  that  part  of  its  territory  lying  west  of  the  Mississippi 
river,  augment  the  commerce  and  growth  of  the  city  of  New  Orleans 
and  promote  the  general  prosperity  of  the  people  of  the  common- 
wealth, it  is  of  vital  importance  that  the  railroad  of  the  New  Orleans, 
Mobile  &  Chattanooga  Railroad  Company  be  extended  westerly  from 
the  city  of  New  Orleans  *  *  *  to  the  city  of  Houston  in  Texas, 
and  that  the  same  be  constructed  and  put  in  operation  between  said 
cities  in  the  shortest  practicable  time,  and  to  induce  the  said  com- 
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pany  to  bo  extend  its  said  railroad ,  and  incnr  the  inconvenience  and* 
increased  cost  of  a  speedy  constraction  of  tlie  same,  and  to  insare  its 
constmction  and  opening  for  traffic  between  said  cities  within  the 
time  hereinafter  specified,"  declared  that  the  State  granted  and 
would  pay  and  deliver  nnto  the  said  company  the  bonds  of  the  State 
to  the  amoant  of  three  million  dollars,  as  follows:  <*  Seven  hundred 
and  fifty  thousand  dollars  of  bonds  whenever  the  railroad  was  con- 
structed from  a  point  opposite  New  Orleans  to  Bayou  Lafourche,  at  or 
near  Donaldsonville ;  another  instalment  of  seven  hundred  and  fifty 
thousand  dollars  of  bonds  when  the  road  was  completed  from  Bayou 
Lafourche  to  Vermilionville ;  a  third  instalment  of  seven  hundred 
and  fifty  thousand  dollars  of  bonds  when  the  road  was  completed 
from  Vermilionville  to  the  Sabine  river ;  and  a  fourth  instalment  of 
seven  hundred  and  fifty  thousand  dollars  of  bonds  when  the  road  was 
completed  from  the  Sabine  river  to  the  city  of  Houston." 

The  section  further  provided  that  this  grant  of  bonds  is  made 
upon  the  condition,  and  express  agreement  with  the  company,  that 
the  railroad  was  to  be  constructed  from  New  Orleans  to  the  Sabine 
river  and  be  opened  for  traffic  within  three  years,  and  from  the 
Sabine  river  to  Houston  within  six  months  later ;  and  that  in  the 
event  the  company  .failed  to  construct  its  road  to  the  Sabine  river 
within  the  time  fixed,  it  was  to  receive  no  further  issue  or  instal- 
ment of  bonds,  and  shall  be  bound  to  return  to  the  Treasurer  of  the 
State,  to  be  canceled,  all  bonds  which  shall  have  been  isstfed  to  it 
and  which  it  still  owned  or  held,  and  to  account  for  and  pay  over  into 
the  State  Treasury  all  sums  of  money  received  for  bonds  sold  or  dis- 
posed of. 

It  was  further  provided  that  any  failure  to  complete  the  railroad 
from  the  Sabine  river  to  the  city  of  Houston  because  of  difficulties 
and  delays  resulting  from  the  failure  to  secure  timely  legislation 
from  the  State  of  Texas  <^  shall  not  release  the  State  from  the  obliga- 
tion of  the  contract  hereby  entered  into  with  said  company  or  any 
part  thereof,  provided  the  said  company  shall  construct  the  said  rail' 
road  from  the  west  bank  of  the  Mississippi  river  opposite  the  city  of 
New  Orleans  *  *  *  to  the  Sabine  river  within  the  time  and  the 
manner  hereinabove  specified,^ ^  Obviously,  from  this  language,  if  the 
road  was  constructed  to  the  Sabine  river  within  the  specified  time, 
the  State  was  to  be  considered  released  from  the  contract. 

Undoubtedly,  the  motive  of  the  Legislature  in  enacting  the  law 
77 
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•qaoted  was  to  secare  the  constraction  of  a  line  of  communication 
by  rail  between  New  Orleans  and  Houston,  and  that  the  considera- 
tion of  the  grant  of  bonds,  in  whole  or  in  part,  was  the  construction 
of  said  line  of  railway  to  the  Sabine  river  within  three  years.  It  is 
clear  from  the  terms  of  the  act  that  none  of  the  instalments  of 
bonds  issued  in  aid  of  the  road  as  its  construction  progressed  was  to 
be  considered  as  having  a  sufficient  consideration  unless  the  road 
was  completed  to  the  Sabine  river  within  the  prescribed  time. 
It  was  certainly  the  intention  of  the  act  that  the  considera- 
tion for  which  the  bonds  were  to  be  issued  was  indivisible 
notwithstanding  the  bonds  were  to  be  issued  in  instalments  as  the 
work  progressed.  If  the  road  should  be  completed  to  the  Sabine 
river  within  three  years,  there  was  a  valid  consideration  for  the 
three  instalments  of  bonds  to  be  issued  on  the  construction  of  the 
road  up  to  that  point.  If  the  road  was  not  completed  to  the  Sabine 
river  within  the  three  years,  the  consideration  of  all  the  bonds, 
issued  in  instalments  prior  to  its  default,  was  to  be  considered 
as  having  failed.  The  building  of  the  whole  road  to  the  Sabine  river 
was  to  be  the  consideration  for  the  whole  amount  of  bonds  author- 
ized to  that  point,  and  the  building  of  no  part  or  section  was 
intended  to  be  the  consideration  for  any  part  of  the  bonds.  That 
was  the  declaration  of  the  law,  accepted  and  agreed  to  by  the 
company. 

Afteir  the  enactment  of  the  act  of  1870,  the  New  Orleans,  Mobile 
&  Chattanooga  Railroad  Company  pushed  forward  the  construction 
of  its  road  to  the  Bayou  Lafourche,  and  demanded  and  received  the 
first  instalment  of  seven  hundred  and  fifty  thousand  dollars  of 
bonds. 

But  there  it  stopped ;  not  a  rod  further  did  it  proceed  with  the 
construction  of  the  road  toward  the  Sabine  river.  It  utterly  de- 
faulted on  the  remaining  portions  of  the  line. 

After  the  close  of  the  three  years,  in  which  the  road  was  to 
be  completed  to  the  Sabine,  the  State  brought  suit  against  the 
company  to  have  its  default  judicially  declared,  and  to  recover  back 
the  bonds  issued,  or,  if  sold,  the  proceeds  thereof.  There  was  judg- 
ment in  favor  of  the  State,  but  not  one  bond  was  ever  returned  and 
not  one  dollar  of  their  proceeds  was  ever  recovered.  Indeed,  prior 
to  this  suit  by  the  State,  this  railroad  corporation,  its  franchises, 
property,  roadbed,  rolling  stock,  etc.,  had  been  sold  out  at  the  suit 
of  other  creditors  in  foreclosure  of  its  first  mortgage  bonds. 
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The  suit  of  the  State  aforesaid  established  the  default  of  the  rail- 
road company  and  thereby  ascertained  judicially  the  failure  of  the 
consideration  of  the  $750,000  of  bonds  issued  to  the  company  on  the 
completion  of  its  road  to  Bayou  Lafourche.  The  bonds  now  de- 
clared on  are  a  part  of  that  issue.  We  have  already  shown  that  the 
fact  that  they  are  in  the  hands  of  third  persons,  for  value  before 
maturity,  does  not  relieve  them  from  the  close  scrutiny  we  must 
make  to  determine  whether  or  not  they  are  *'  legal  and  valid  obliga- 
tions against  the  State,"  bolstered  up  by  a  valid  consideration. 
These  bonds  must  be  held  as  having  been  issued  without  a  valid  con- 
sideration. It  will  not  do  to  say  that  being  part  of  the  instalment  of 
bonds  issued  on  the  completion  of  the  road  to  Bayou  Lafourche,  and 
the  construction  of  that  section  having  been  timely  and  before  the 
default  of  the  company  became  actual  or  declared,  therefore  they 
were  issued  for  a  valid  consideration. 

The  utmost  that  can  be  claimed  for  the  bonds,  on  that  account,  is, 
that  when  issued  they  were  invested  with  a  conditional  considera- 
tion. If  the  road  were  constructed  to  the  Sabine  river  within  three 
years  this  conditional,  inchoate,  incomplete  consideration  would 
ripen  into  a  full  and  complete  consideration. 

If  the  company  defaulted  on  the  construction  of  its  road  to  the 
Sabine,  the  consideration  of  the  bonds  would  be  stricken  with  failure 
and  nallity  ah  initio. 

Nor  does  the  decision  of  this  court  in  State  ex  rel.  R.  R.  Oo.  vs. 
Auditor,  23  An.  622,  relied  on  by  plaintiff,  weaken  the  force  of  this 
position. 

That  was  an  action  of  mandamus  to  compel  the  State  Auditor  and 
Treasurer  to  register  the  $760,000  of  bonds  issued  to  this  railroad 
company.  The  court  held  that  the  bonds  must  be  registered,  that 
the  act  of  February  21,  1870,  evidenced  a  contract,  between  the 
State  and  the  company,  that  the  effect  of  the  third  amendment  of 
the  Constitution  of  1868,  forbidding  increase  of  the  State  debt  be- 
yond $85,000,000,  was  not  retroactive,  and  that  the  State  had  granted 
this  aid  to  the  railroad  company  before  the  adoption  of  this  amend- 
ment. That  case  was  decided  in  July,  1871.  The  railroad  had  been 
constructed  to  Bayou  Lafourche,  the  first  instalment  of  bonds,  based 
on  that  construction,  had  issued,  and  the  company  had  not  yet 
defaulted  on  the  construotion  of  the  remainder  of  the  road  to  the  Sabine 
river.    It  still  had  more  than  twenty  months  of  time  remaining  in 
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which  to  meet  its  obligation  in  this  refirard.  N(m  constat  that  it 
would  not  do  so. 

Consequently ,  the  qaestion  of  the  failure  or  want  of  consideration 
of  the  bonds  could  not  be  raised  and  was  not  raised  in  the  mandamus 
suit. 

Plaintiff  and  intervenor  urge  that  the  Board  of  Liquidation  has 
already  passed  upon  the  legality  and  validity  of  the  series  of  bonds, 
of  which  those  In  controversy  form  part,  by  finding  six  hundred  and 
eighty  of  the  seven  hundred  and  fifty  issued  on  the  completion  of  the 
railroad  to  Bayou  Lafourche,  and  that  this  decision  of  the  board 
should  stand  as  effective  for  the  whole  series. 

It  appears  that  from  January  24,  1874,  the  date  of  approval  of  the 
original  funding  act,  to  May  17,  1876,  the  date  of  approval  of  the 
supplemental  funding  act,  six  hundred  and  eighty  of  this  issue  of 
bonds,  out  of  the  total  of  seven  hundred  and  fifty,  were  funded  and 
exchanged  for  consolidated  bonds  of  the  State.  This  left  seventy  of 
these  bonds  unaccounted  for.  The  thirty  bonds  involved  in  this 
suit  are  part  of  this  seventy.  From  the  passage  of  the  supplemental 
funding  act  of  1875  down  to  January  5,  1895,  nearly  twenty  years, 
no  part  of  the  remaining  seventy  bonds  was  heard  of  in  connection 
with  an  effort  to  fund  the  same.  On  the  latter  date,  January  5, 
1805,  the  eight  bonds  of  plaintiff  herein  were  presented  to  the  board 
for  funding,  and  on  December  24,  1895,  the  twenty- two  bonds  of 
intervenor  were  presented.  The  first  were  rejected  by  the  board 
May  8,  1895,  and  the  latter  February  5,  1896. 

The  dormant  state  in  which  these  bonds  were  permitted  so  long  to 
rest  might  fairly  justify  the  inference  that,  after  the  passage  of  the 
supplemental  funding  act,  requiring  the  close  scrutiny  by  this  court 
of  obligations  sought  to  be  funded  whose  validity  was  questioned, 
the  remaining  bonds  of  the  issue  under  consideration  were  not 
thought  to  be  fundable. 

Under  the  terms  of  the  original  funding  act,  the  Board  of  Liquida- 
tion possessed  much  more  enlarged  powers  in  the  matter  of  passing 
upon  obligations  for  their  funding  vel  non  than  they  possessed  after 
the  passage  of  the  supplemental  funding  act.  Accordingly,  the 
first  funding  board  seems  to  have  exercised  its  discretion  of  admit- 
ting  to  the  benefits  of  the  funding  scheme  all  the  bonds  of  the  issue 
in  question  which  were  presented.  The  passage  of  the  supplemental 
funding  act,  and  later,  the  induction  into  office  of  a  new  Board  of 
Liquidation,  put  a  stop  to  this. 
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No  bond  of  this  iBsae  has  been  funded  since,  and  this  is  the  first 
time  any  of  these  bonds  have  come  before  this  court  for  its  scrutiny 
and  decree  as  to  their  legality  and  validity  under  the  provisions  of 
the  act  of  1875. 

The  contention  that  the  Legislature  in  providing  that  if  the  rail  - 
road  company  failed  to  complete  its  road  by  sections  to  the  Sabine 
river  within  the  time  agreed  on,  no  bond  should  be  issued  for  the 
sections  not  seasonably  completed  and  that  the  company  should 
return  the  bonds  already  received  and  still  held  by  it,  and  account 
for  the  proceeds  of  those  sold,  intended  that  the  State  should  be 
held  responsible  to  third,  holders  of  the  bonds  disposed  of,  may  be 
correct;  but  that  question  is  not  now  before  us.  It  will  be  time 
enough  to  pass  upon  it  when  it  is. 

That  issue  could  arise  properly  only  in  an  action  brought  upon  the 
bonds  by  the  holders  thereof  against  the  State  by  its  permission. 
Such  is  not  the  instant  case.  Here  the  only  question  is,  are  the 
bonds  presented  such  as  the  State,  through  its  Board  of  Liquidation, 
will  exchange  for  consolidated  bonds  of  the  State — and  the  board 
nan  not  pass  favorably  upon  the  application,  these  bonds  being 
<|uestioned — ^until  this  court  decrees  these  bonds  to  be  constitutional, 
to  have  been  issued  in  strict  conformity  to  law,  and  to  possess  a 
valid  consideration.  We  have  hereinbefore  seen  that  the  bonds 
declared  on  can  not,  in  this  proceeding,  be  held  to  have  been  issued 
for  a  valid  consideration. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed,  and  that  there  be  judgment 
for  defendant  rejecting  the  demands  of  the  plaintiff  and  intervenor, 
with  costs  in  both  courts. 

NicHOiiLB,  0.  J.,  recused  himself. 

BrbauX,  J.,  takes  no  part.  • 


No.  12,648. 

49  12:31 

State  op  Louisiana   bx  rbl.  A.  L.  Lyons,  Tax  Oolleotor,  vs.      51  soe 

Circuit  Court  op  Appeals,  Third  Circuit.  5}  {^ 

I  49  nasi 

1.  The  Circuit  Court  of  Appeals  is  without  jurisdiction  to  decree  that  a  license  tax     mqi   684 
of  the  State  is  unconstitutional,  the  jurisdiction  of  that  question  being  confided 
by  the  Constitution  to  this  court.  Constitution,  Art.  81. 
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a.  The  certiorari  Is  the  appropriate  remedy  when  the  execution  of  the  judgment, 
void  for  the  want  of  jurisdiction,  is  Injurious  to  the  relator's  rights.  Constitu* 
tion,  Art.  90;  Code  of  Practice.  Arts.  865,  866,  866. 

On  Rehearing.^!.  The  Supreme  Court  alone  has  jurisdiction  of  questions  relating 
to  the  constitutionality  or  legality  of  tax  exactions. 

3.  This  extends  to  all  kinds  of  taxes,  whether  on  property  or  on  occupations. 

8.  This  exclusive  jurisdiction  embraces  the  whole  scope  of  remedial  legislation 
pertinent  to  the  subject  of  taxation,  including  questions  affecting  the  consti- 
tutionality or  legality  of  the  means  adopted  by  the  Legislature  for  enforcing 
the  collection  of  taxes,  or  for  preserving,  or  in  any  manner  relating  to,  the 
liens  given  by  law  to  secure  payment  of  taxes.  * 

4.  The  Circuit  Court  of  Appeals  is  without  jurisdiction  to  pass  upon  the  constitu- 

tionality of  acts  of  the  Legislature  granting  the  State  the  first  privilege,  with- 
out registry,  upon  immovable  property  to  secure  payment  of  license  taxes. 


0 


N  APPLICATION  for  Writs  of  CeHiwaH  and  Prohibition. 


M.  J.  Cunningham^  Attorney  General,  and  Edw,  L.  WelUy  Attor- 
ney to  aid  Tax  Collector,  for  Relator. 


Respondents  in  propria  persona. 


Submitted  on  briefs  Jane  5,  1897. 

Opinion  handed  down  June  14,  1897. 

Judgment  modified  and  rehearing  refused  Jane  30,  1807. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  State  Tax  Collector  by  third  opposition  claimed  a 
license  tax  from  the  defendant  whose  property  was  ander  seizure,  and 
asserted  the  preference  of  payment  accorded  to  the  State  over  the 
seizing  creditor.  The  judgment  of  the  lower  court  was  in  favor  of 
the  State,  but  on  the  appeal  the  Circuit  Court  of  Appeals  reversed 
the  judgment  on  the  ground,  that  the  license  tax  was  unconstitutional, 
because,  added  to  the  tax  on  defendant's  property,  the  aggregate 
exceeded  the  limit  of  one  per  cent,  on  property  prescribed  by  the 
Constitution. 

The  ground  of  unconstitutionality  sustained  by  the  Court  of 
Appeals  was  not  pleaded.  It  was  brought  to  the  attention  of  the 
court  only  by  a  suggestion  from  the  counsel  of  the  seizing  creditor. 
If  the  license  tax  had  been  assailed  in  the  answer  as  unconstitutional 
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and  the  judgment  had  maintained  it,  the  appeal  woald  have  been  to 
this  court.  If  appealed  to  the  Oircait  Ooort  of  Appeals,  on  the 
ground  of  unconstitutionality,  the  State  could  have  dismissed  the 
appeal.  As  it  is  the  Oircnit  Oourt  of  Appeals  has  decided  the  case 
against  the  State  on  a  ground  not  pleaded,  and  which  was  beyond 
the  jurisdiction  of  that  court  to  decide.  We  think  in  deciding  the 
case  on  that  ground  the  court  exceeded  its  jurisdiction. 

We  have  denied  the  certiorari  in  cases  when  the  proceeding  in  the 
lower  court  has  ended  and  the  writ  could  serve  no  purpose.  Here  the 
condition  is  different.  The  writ  issues  as  well  after  as  before  judg- 
ment, when  the  execution  would  deprive  relator  of  his  rights.  Code 
of  Practice,  Arts.  855,  865,  866. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  complained  of  be  set  aside,  the  cause  reinstated 
for  trial  on  the  issues  made  by  the  answer,  and  not  on  the  constitu- 
tional ground. 

NiCHOLLS,  0.  J.,  absent;  ill. 

On  Application  for  Rehearinq. 

Blanchabd,  J.  In  the  application  for  the  rehearing  it  is  urged  we 
misconceived  the  ground  upon  which  defendant  court  based  its 
judgment.  It  appears  that  the  ground  of  the  decision  which  we  then 
examined  was  that  attributed  to  the  court  in  the  brief  filed  on  behalf 
of  the  State.  In  the  present  opinion  we  have  given  full  considera- 
tion to  the  theory  of  their  judgment  as  explained  by  our  learned 
brothers  of  the  Circuit  Court,  themselves,  in  their  application  afore- 
said. 

The  relator  invokes  the  remedial  writ  of  oerUorari  and  prohibition 
to  have  brought  up  for  review  here  the  proceedings  of  defendant 
court  in  the  case  of  the  live  Oak  Distillery  Co.  vs.  O.  S.  Lyons,  and 
to  have  decreed  null,  void  and  of  no  effect  the  judgment  rendered 
therein  by  said  court  on  the  third  opposition  filed  by  the  State. 

The  plaintiff  in  the  suit  was  the  holder  of  a  special  mortgage  on 
the  immovable  property  of  defendant  and  proceeded  via  executiva 
to  foreclose  the  same.  The  property  was  seized  and  sold,  where- 
upon the  Perkins  &  Miller  Company  appeared  and  filed  a  third 
opposition  claiming  to  be  paid  by  preference  over  the  seizing  credi- 
tors out  of  the  proceeds  of  the  property  by  reason  of  a  prior  mort- 
gage held  by  them;    and  at  the  same  time  the  State  of  Louisiana, 
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tfaron^h  relator,  its  tax  collector,  appeared  and  filed  a  third  opposi- 
tion claiming:  that  the  defendant  was  due  the  State  one  hundred  dol- 
lars for  license  tax  as  retail  liquor  dealer,  with  interest  and  penal - 
'  ties,  and  that  under  the  law  the  State  had  a  privilege  to  secure 
payment  of  this  tax,  on  the  mortgaged  property,  superior  in  rank  to 
the  mortgages  existing  thereon.  The  tax  collector  prayed,  on  be- 
iialf  of  the  State,  to  be  paid  by  preference  oat  of  the  proceeids  of  the 
property. 

The  property  brought  at  the  sale  nine  hundred  dollars — far  less 
than  sufficient  to  meet  the  several  claims  asserted  against  it. 

The  contest  over  the  proceeds  appears  to  have  been  between  the 
third  opponents — the  Perkins  &  Miller  Lamber  Oompany  and  the 
State.     The  claims  of  both  primed  that  of  the  seizing  creditor. 

In  the  District  Court  there  was  judgment  decreeing  the  State  enti- 
tled to  be  paid  by  preference  over  the  lamber  company.  The  latter 
prosecuted  an  appeal  from  this  judgment  to  the  defendant  court 
herein,  and  that  court,  assuming  jarisdiction,  amended  the  judgment 
appealed  from  and  rejected  the  demand  of  the  State  to  be  paid  by 
preference  over  the  mortgage  creditor. 

Later,  application  was  made  by  the  tax  collector  to  this  court  for 
its  supervisory  jurisdiction  and  control  as  aforesaid.  This  applica- 
tion is  based  on  the  broad  ground  that  defendant  court  was  without 
jurisdiction  ratione  materisB  to  try  and  determine  the  question  pre- 
sented on  the  appeal,  and  that,  therefore,  its  judgment  was  and  is 
void.  It  is  contended  that  defendant  court  assumed  to  determine 
the  unconstitutionality  of  certain  sections  of  Act  No.  160  of  the  acts 
of  1890,  and  of  Act  No.  106  of  the  acts  of  1894,  upon  which  the 
State's  right  to  the  collection  of  the  license  tax,  and  especially  its 
superior  privilege  upon  the  property  in  qaestion  to  secure  the  pay- 
ment thereof,  are  predicated ;  that  the  effect  of  this  was  to  defeat 
collection  of  the  tax  by  declaring  unconstitutional  and  void  a  portion 
of  the  tax  laws  of  the  State;  and  that  the  authority  to  do  this  is 
vested  alone  by  the  Constitution  in  the  Supreme  Court  of  the  State. 

Respondent  judges  reply,  denying  irregularity  of  the  proceedings, 
and  aver  that,  even  if  irregular,  relator  had  sanctioned  the  same  by 
submitting  to  the  jurisdiction  of  the  court,  the  case  had  gone 
against  him,  he  had  applied  for  a  rehearing,  which  had  been  refused, 
and  that  the  case  was  ended. 

We  find  in  the  record  an  agreement  of  parties  that  a  sufficient  sum 
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oat  of  the  proceeds  of  the  property  to  pay  the  license  claim  of  the 
State  <^  shall  be  held  subject  to  the  judgment  to  be  herein  rendered." 
The  remainder  was  paid  over  to  the  holders  of  the  mortgages. 

The  judgment  of  the  District  Court,  while  decreeing  the  claim  of 
the  State  superior  to  all  other  claims,  held  it  to  be  a  general  privi- 
lege which  must  be  enforced  upon  other  property  of  the  defendant, 
and  if  not  thereby  satisfied  then  the  privilege  was  to  be  exercised 
against  the  Perkins  &  MUler  Lumber  Company,  who  were  adjudged 
to  pay  whatever  deficiency  might  exist  in  favor  of  the  State  after 
exhausting  whatever  other  property  defendant  might  have.  This 
was  evidently  based  upon  the  theory  and  fact  that  the  lumber  com- 
pany had  received  all  the  proceeds  of  the  property  and  had  been 
substituted,  by  consent,  for  the  sheriff,  as  holders  of  the  fund.  The 
appeal  of  the  lumber  company  to  defendant  court  was  only  as  to 
that  part  of  the  judgment  which  gave  the  State  precedence  on  its 
claim  for  license  taxes  over  the  mortgage  and  privilege  claimed  by 
the  company. 

We  find  that  the  judgment  of  the  defendant  cour(  herein  revers- 
ing the  decree  of  the  District  Court  was  rendered  October  15,  1896, 
and  that  the  rehearing  applied  for  by  the  State  was  overruled  by 
that  court  October  19,  1896. 

And  we  find  that  it  was  several  months  thereafter  before  the 
present  application  for  the  writs  of  certiorari  and  prohibition  was 
made. 

While  this  tardiness  on  the  part  of  the  State  in  asserting  its  rights 
would,  ordinarily,  result  in  denial  of  the  application  as  coming  too 
late,  we  think  the  agreement  of  parties  heretofore  referred  to,  as  to 
the  holding  of  a  sufficient  portion  of  the  fund  to  meet  the  demand 
of  the  State  and  to  respond  to  the  judgment  rendered,  obviates  the 
difficulty  and  maintains  the  status  sufficiently  to  enable  the  decree 
to  be  rendered  herein  operative. 

lu  other  words,  we  hold  the  case  is  not  ''ended,"  as  contended 
for  by  respondent  judges,  and  that  the  fund,  so  far  as  the  State  is 
concerned,  is  still  intact. 

This  brings  us  to  the  crucial  test  in  the  case  before  us :  Did  the 
Circuit  Court  have  jurisdiction  to  try  and  determine  the  question 
covered  by  its  judgment?    It  must  be  held  it  did  not. 

Under  Art.  81  of  the  Constitution  this  court  alone  has  jurisdiction 
ol  questions  relating  to  the  constitutionality  or  legality  of  tax  exac- 
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tions.  ThU  extends  to  all  kinds  of  taxes,  whether  on  property  or  on 
occupations.  That  a  license  is  a  tax  has  long  since  been  settled. 
Parish  vs.  Levy,  40  An.  332;  Parish  vs.  Brigham,  41  An.  666; 
Cooley's  Oonstitntional  Limitations,  4  Ed.,  p.  598. 

The  language  of  the  article  of  the  Oonstitation  referred  to,  that 
this  court  shall  have  jorisdiotion  of  "  all  cases  in  which  the  constita- 
tionality  or  legality  of  any  tax,  toll  or  impost  whatever    •     *     * 
shall  be  in  contestation,  whatever  may  be  the  amount  thereof,'' 
means  license  taxes  as  well  as  taxes  on  property. 

And  this  exclusive  jurisdiction  extends  as  well  to  all  questions 
affecting  the  constitutionality  or  legality  of  the  means  adopted  by 
the  Legislature  for  enforcing  the  collection  of  taxes,  or  for  preserv- 
ing, or  in  any  manner  relating  to,  the  liens  of  the  State  and  its 
political  corporations  for  taxes  due  or  to  become  due.  It  embraces, 
indeed,  the  whole  scope  of  remedial  legislation  pertinent  to  the  sub* 
ject.     Such  questions  can  be  passed  upon  only  by  this  court. 

It  follows  that  the  Circuit  Court  was  without  jurisdiction  to  decide 
either  the  constitutionality  of  the  license  tax  in  question,  or  the  con- 
stitutionality of  the  acts  of  the  Legislature  giving  the  State  the  first 
privilege  upon  defendant's  immovable  property  to  secure  payment 
of  said  tax,  or  the  constitutionality  of  the  legislative  declaration  that 
such  privilege  should  be  effective,  though  omitting  to  provide  for  the 
registry  thereof. 

It  was  not  competent  for  that  court  to  pass  upon  the  question 
whether  or  not  the  Legislature  could  enact  that  a  license  tax  shall 
operate  as  a  privUege  on  both  movable  and  immovable  property,  and 
whether  or  not  such  a  privilege  can,  without  registry,  be  enforced 
on  the  proceeds  of  immovable  property  over  a  prior  mortgage  with 
registry. 

These  latter  were  the  precise  questions  it  did  assume  to  decide, 
and  held  that  the  enforcement  of  such  privilege,  without  the  regis* 
try,  impaired  the  obligation  of  the  contract  of  the  mortgage  creditor. 
These  were  clearly  constitutional  questions  affecting  the  tax  in  ques- 
tion  and  its  collection.  No  appeal  on  the  same  could  properly  be 
taken  from  the  District  Court  to  the  Circuit  Court.  Such  appeal 
could  only  be  to  this  tribunal. 

It  follows  that  the  judgment  of  the  Circuit  Court  thereon  was  and 
is  void  and  of  no  effect. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
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the  remedial  writs  issued  herein  be  made  peremptory,  setting  aside 
and  annulling  the  decree  rendered  by  defendant  court  and  filed 
October  15, 1896,  in  the  case  of  the  Live  Oak  Distillery  Company  vs. 
O.  S.  Lyons,  Perkins  &  Miller  Lumber  Company,  Limited,  and  the 
State  of  Louisiana,  third  opponents;  and  that  to  this  extent  the 
previous  decree  of  this  court  herein  be  amended. 

Nothing  herein  contained  is  to  be  construed  as  interfering  with  the 
jurisdiction  of  defendant  court  in  the  case  referred  to,  on  other 
questions  than  those  prohibited  by  this  opinion  and  decree. 

Rehearing  refused. 


No.  12,566. 
Statb  op  Louisiana  bx  rel.  A.  J.  Kookbitz,   Justice   of  the      [Wv^si 

'  f 104  54U 

Peace,  vs.  Walter  Guion,  Judqe  op  the  Twentieth  Judi- 
cial District  Court. 

After  having  considered  all  the  issaes  raised  by  the  objection  to  the  Information 
and  after  having  considered  the  scope  of  the  Information  charging  the  defend- 
ant  with  extortion  in  office,  the  coart  remanded  the  case  for  trial  in  order  that 
the  questions  may  be  decided  on  appeal ;  if  under  the  sentence  and  judgment 
the  case  Is  appealable,  and  if  not  appealable  under  the  penalty  imposed  that 
the  questions  may  be  decided  under  its  supervisory  Jurisdiction. 


(f 


APPLICATION  for  Writs  of  CerHarari  and  Prohibition. 


John  Marks  and  Pugh  <&  Pugh  for  Relator. 


Jf.  J.  CunningJiamj  Attorney  Qeneral,  and  G.  A.  OondraUf  District 
Attorney,  for  Respondent. 


Submitted  on  briefs  Jane  19, 1897. 
Opinion  handed  down  June  25,  1897. 
Rehearing  refused  July  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Brhaxtx,  J.  The  information  filed  against  the  defendant  sets  forth 
and  charges  that  he  committed  the  offence  of  extortion  in  office  while 
acting  as  justice  of  the  peace.    The  information  contains  the  state- 


1228  SUPREME  COURT  OP  LOUISIANA, 

state  ex  rel.  Justice  of  tbe  Peace  vs.  Judge. 

ment  of  the  prosecating  officer;  charging  that  in  a  case  before  the 
magistrate  (the  relator  here) ,  the  offence  shown  by  the  affidavit  of 
the  prosecating  witness  was  assault  and  battery ;  snbsequently ,  the 
prosecating  witness,  who  was  the  wife  of  the  accused,  entered  into  a 
compromise  with  her  hasband,  against  whom  she  had  lodged  a  com- 
plaint. In  compliance  with  the  desire  of  the  wife  the  relator  entered 
a  discontinaance  of  the  prosecution.  He  did  not,  it  is  charged,  for- 
ward the  affidavit  to  the  District  Court  for  action.  He  received 
six  dollars  and  forty  cents  as  costs  incurred. 

In  order  to  more  fully  set  forth  the  offence  charged,  we  copy  the 
following  frjm  the  information:  ^^  That  previous  to  the  day  fixed 
for  the  hearing  of  said  charge  before  said  Justice  of  the  Peace,  the 
said  Elmira  Croom  and  the  accused,  her  husband,  Lewis  Croom, 
compromised  said  case  between  themselves,  and  the  said  Justice  of 
the  Peace,  Albert  Kockritz  aforesaid,  did  receive  from  said  parties 
the  sum  of  six  dollars  and  forty  cents,  being  the  fees  of  the  Consta- 
ble and  Justice  of  the  Peace  in  said  case,  and  thereupon  the  said 
Albert  Kockritz  discontinued  said  affidavit  before  the  court  and 
never  sent  same  for  action  to  the  District  Court." 

The  defendant,  who  was  the  relator  here,  sought  by  demurrer  to 
have  the  information  quashed  on  the  ground  that  ^  it  disclosed 
no  offence  denounced  by  statute;  that  in  cases  of  assault  and  bat- 
tery and  other  misdemeanors  the  Justice  of  the  Peace  is  authorized 
to  receive  costs  from  the  parties  between  whom  the  compromise 
was  effected. 

He  invoked  Sec.  990  of  the  Revised  Statutes,  directing  that  in  all 
cases  of  assault  and  battery  and  misdemeanor  no  charge  shall  be 
brought  against  the  parish  when  the  parties  compromise  and  with- 
draw the  prosecution. 

The  relator  also  referred  us  to  Act  7  of  18  77,  in  which  fees  are 
different  in  amount  when  due  by  the  parish  from  what  they  are 
when  paid  by  the  defendant;  that  is,  they  are  fifty  per  cent,  less 
when  paid  by  the  parish. 

The  respondent's  contention  in  argument  was  that  the  case  turned 
upon  the  proper  interpretation  to  be  placed  on  Sec.  990  of  the  Re- 
vised Statutes  and  Act  19  of  1886. 

Our  attention  was  specially  called  by  the  respondent  to  the  last 
clause  of  the  Sec.  990  of  the  Revised  Statutes,  which  reads:  It  shall 
ibe  lawful  for  the  Attorney  General  and  the  District  Attorney  to 
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enter  a  nolle  prosequi;  oar  attention  was  also  invited  to  the  provi^ 
sions  of  Act  136  of  1886. 

No  one  denies  that  the  District  Court  has  jnrisdiction  to  determine 
whether  the  defendant  is  gailty  of  extortion  in  office. 

After  having  entered  into  the  examination  of  the  particulars  of 
the  case  it  became  evident  to  as  that  this  is  not  the  proper  time  to 
decide  the  questions  presented. 

Non  constat  that  the  cause  will  ever  come  to  us  for  a  final  decision. 
There  are  facts  to  be  considered  and  determined  by  the  judge  a  quo 
and  jury,  from  which  no  review  is  possible. 

If  the  case  is  not  appealable  under  the  sentence  and  judgment 
imposed  the  defendant  will  noc  be  left  without  remedy  if  anything 
occurred  in  the  proceedings  of  the  court  differing  from  the  regular 
course  of  the  common  law. 

There  are  possible  phases  of  the  case  which  perhaps  should  be 
heard  and  passed  upon  even  though  costs  may  be  due  by  a  defend- 
ant who  effected  a  compromise  in  matter  of  assault  and  battery.  We 
desire  to  avoid  anticipating  issues. 

We  do  not  feel  authorized  to  stop  a  prosecution  at  this  stage  of  the 
proceedings  and  reverse  the  ruling  in  refusing  to  sustain  a  demurrer. 

When  a  case  is  appealable  objection  to  the  court's  action  in 
declining  to  annul  an  information  on  the  grounds  here  presented 
comes  up  regularly  on  the  appeal. 

For  similar  reason  ordinarily,  in  cases  such  as  the  one  before  us,  a 
review  of  such  issues  should  be  postponed,  until  the  issues  are  well 
defined. 

The  invalidity  of  the  proceedings  in  the  lower  court,  if  there 
is  invalidity,  may  be  examined  into  much  more  satisfactorily,  and 
passed  upon  after  the  trial  will  have  made  evident  all  the  questions 
over  which  we  have  jurisdiction. 

To  sustain  the  writ  it  is  not  only  needful  to  show  that  some  of  the 
procedings  are  not  regular  and  valid,  but  it  must  also  be  made  evident 
that  the  charge  in  all  bearings  is  irregular  and  invalid. 

An  accusation  may  not,  in  all  respects,  appear  entirely  void  in  the 
review  of  the  reasons  for  overhauling  a  demurrer.  After  trial,  how- 
ever, it  may  be  entirely  different.  The  nallity  of  the  information 
and  of  the  whole  proceedings  may  become  quite  manifest. 

This  court  has  never  been  hasty  in  taking  up  and  passing  upon 
questions  in  the  course  of  a  trial,  looking  to  a  final  determination  of 
all  the  issues  involved  before  a  full  hearing  and  trial. 
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No  reasons  here  suggested  themselves  to  jastify  an  immediate  and 
final  action  in  this  case. 

We  think  that  the  ends  of  Justice  will  be  sabserved  by  declining  to 
hold  at  this  time  and  at  this  period  in  the  history  of  the  case  that  the 
information  is  noil  and  void  in  its  entirety  and  all  proceedings 
absolately  irregnlar  and  invalid. 

It  is  therefore  ordered  and  adjudged  that  the  provisional  order 
herein  rendered  be  set  aside  and  the  relator's  demand  be  rejected  at 
his  cost. 

Rehearing  refused  July  1,  1897. 

NiOHOLLS,  0.  J.,  absent;  ill. 


No.  12,364. 
J.  B.  O'KELLY  vs.  J.   G.    AND  K.   F.  Fergubon. 

The  fact  that  a  party  had  transferred  certain  notes  held  by  him  to  another  per- 
son as  collateral  did  not  withdraw  entirely  from  him  the  power  of  protecting 
his  Interests  by  proceeding  against  the  maker  of  the  notes. 

Notwithstanding  the  pledge  plaintiffs  were  the  owners  of  the  notes  as  expressly 
declared  In  Art.  3166,  C.  C. 

The  language  of  Art.  3170,  C.  C,  Is  permissive,  not  mandatory;  the  pledgee  la  not 
declared  to  be  charged  with  the  active  duty  of  watching  the  movements  of  the 
debtor,  with  a  view  of  forestalling  or  frustrating  any  attempt  at  fraud  on  bis 
part. 

Certain  duties  do  devolve  upon  the  pledgee  by  reason  of  the  pledge  (C.  C,  Art . 
8167);  but  In  testing,  In  any  particular  case,  whether  he  has  been  in  faalt,  the 
degree  of  care  necessary  to  be  used  (when  a  credit  is  pledged),  in  protecting 
the  very  thing  Itself  which  was  pledged,  must  not  be  confounded  with  that 
exacted  from  him  In  guarding  the  obligations  themselves  of  the  debtor  uii<ler 
this  credit. 

The  lessor  has  a  double  right,  a  right  of  pledge,  with  Its  right  of  detention  and 
included  and  resultant  right  of  preference,  and  a  right  of  privilege  proper; 
and,  though  he  may  have  lost  his  right  of  pledge  by  permitting  with  bis  con- 
sent the  object  subject  to  It  to  escape  from  his  grasp  of  detention,  h^  can  still 
fall  back  for  security  upon  his  privilege  unless  that  right  be  also  from  some 
cause  extinguished. 

The  lessor's  privilege  as  a  substantive  right  does  not  extend  beyond  the  crop  of 
the  year  for  which  the  rent  was  due,  and  While  the  abandonment  by  the 
lessee  of  the  leased  premises  may  have  the  effect  of  advancing  the  maturity  of 
the  Instalments  of  rent  or  to  hasten  his  lessor's  remedy,  that  fact  does  not 
have  the  effect  of  broadening  his  rights  of  privilege  against  third  persons. 

APPEAL    from  the  Twenty -third  Judicial  District  Ooart  for  the 
Parish  of  Tensas.     8.  Chaa,  Young,  J,,  ad  hoc. 
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Argned  and  submitted  January  21,  1897. 
Opinion  handed  down  February  16,  1897. 
Rehearing  refused  May  10,  1897. 


Statement  of  the  Oasb. 

Plaintiff  claimed  from  James  B.  Ferguson  and  Kimbal  P.  Fergu- 
son, the  defendants,  the  sum  of  twenty-four  hundred  and  thirty-two 
dollars  and  fifty  cents,  with  interest  as  stated,  subject  to  certain 
credits  as  the  holder  of  three  promissory  notes  executed  by  the  de- 
fendants, payment  of  which  were  secured  by  special  mortgage  on 
certain  described  property  in  the  parish  of  Tensas. 

Defendants  denied  any  indebtedness  to  plaintiff.  They  admitted 
that  they  were  the  owners  of  Woodburn  plantation  and  that  they 
had  executed  a  mortgage  thereon  as  averred,  but  they  alleged  that 
said  mortgage  indebtedness  was  fully  paid,  compensated  and  extin- 
guished, not  only  for  the  amount  of  the  notes  now  claimed,  but  for 
the  whole  amount  of  said  debt  as  set  out  in  the  act  of  mortgage ; 
that  on  January  4,  1893,  defendants,  as  owners  of  the  Woodburn 
plantation,  leased  the  same  to  0.  0.  Knowles  for  a  term  of 
five  years,  commencing  January  4,  1893,  for  the  price  of 
three  thousand  dollars,  evidenced  by  five  promissory  notes 
of  Knowles  for  the  sum  of  six  hundred  doUars  each,  payable 
annually  after  date  on  the  1st  of  December  of  the  years  1893,  1894, 
1895,  1896,  and  1897,  and  upon  the  further  condition  that  he  should 
keep  a  paid-up  policy  on  the  gin  house  on  said  plantation  for  the 
amount  of  one  thousand  dollars  for  the  benefit  of  respondents, 
and  should  clear  and  cultivate  all  of  the  land  not  then  cleared  and 
in  cultivation  inside  of  the  enclosed  field,  and  also  all  land  cleared 
and  under  cultivation ;  to  ditch  the  land  to  afford  proper  drainage, 
and  to  keep  all  buildings  and  fences  in  good  repair,  and  at  the  ter- 
mination of  the  lease  to  turn  over  the  plantation  to  respondents  with 
buildings  and  all  pertaining  thereto  in  good  repair  and  condition  *, 
that  having  executed  said  lease  and  Knowles  having  entered  into 
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possession  of  the  leased  premises  as  the  tenant  of  respondents,  he 
being  a  cnstomer  of  Bedford  &  O'Kelley  (the  original  holders  of  the 
notes  sued  on  and  the  mortgage  securing  the  same),  who  were 
closely  connected  with  him  in  business,  respondents  desiring  to  borrow 
a  certain  sum  of  money  to  be  paid  in  whole  or  in  part  from  the  pro* 
ceeds  of  said  lease  as  the  respective  instalments  thereof  fell  due, 
executed  the  said  mortgage  in  favor  of  Bedford  &  O'Kelley,  knowing 
that  the  said  firm  as  the  friends  and  factors  of  Knowles  were  in  a 
position  to  protect  the  interests  of  respondents  as  well  as  their  own 
and  to  collect  the  instalments  of  rent  as  they  fell  due  and  to  enforce 
the  terms  of  the  lease,  if  Knowles  should  at  any  time  fail  to  perform 
his  contract  and  for  said  purpose  at  the  special  instance  of  Bedford 
&  O'Kelley  the  mortgages,  and  the  better  to  enable  them  so  to  do 
conveyed  to  Bedford  &  O'Kelley  (in  addition  to  the  mortgage  given 
as  security  to  the  five  notes  of  respondents)  the  contract  of  lease 
with  Knowles,  and  the  five  rent  notes  and  all  of  their  rights,  and 
Bedford  &  O'Kelley  acknowledged  receipt  of  the  notes  and  agreed 
and  bound  themselves  to  collect  the  same  and  apply  the  proceeds  as 
they  fell  due  to  the  payment  of  the  five  mortgage  notes  of  respondents 
held  by  them ;  that  Bedford  &  O'Kelley  did  perform  their  contract  in 
so  far  as  to  collect  the  rent  notes  for  the  years  1893  and  1894,  and  to 
apply  the  proceeds  as  agreed  on,  but  at  the  close  of  the  year  1894  they 
violated  their  contract,  and  in  their  own  interest  and  for  their  own 
purposes,  and  in  disregard  of  the  rights  of  respondents  and  of  theiar 
obligations  in  the  premises,  withhheld  from  respondents  the  knowl- 
edge of  the  fact  that  they  proposed  to  have  Knowles  abandon  the 
lease,  and  in  gross  violation  of  their  agreements  and  of  their  obliga- 
tions they  did  cause  Knowles  to  remove  from  the  premises,  without 
the  knowledge  of  respondents,  all  the  property  subject  to  the  land- 
lord's lien  and  pledge  to  secure  the  performance  of  the  conditione 
of  the  lease  and  to  deliver  all  said  property  to  them ;  and  further 
caused  Knowles  to  convey  to  them  all  of  his  other  property,  and 
thus  attempted  to  defeat  not  only  the  lien  and  pledge  of  respond- 
ents, as  lessors,  but  also  to  prevent  them  from  pursuing  Knowlesi 
who,  at  said  time,  was  utterly  insolvent,  upon  his  personal  obliga- 
tion. That  Bedford  &  O'Kelley,  in  consideration  of  the  transfer  of 
the  rent  notes  and  of  the  contract  of  lease,  bound  themselves  abso- 
lutely and  unconditionally  to  collect  the  notes,  and  to  apply  the  pro- 
ceeds as  they  fell  due  to  the  payment  of  the  five  mortgage  notes  of 
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respondents,  held  by  them.  That  as  said  rent  notes  became  dae 
(immediately  upon  the  abandonment  of  the  premises  by  Knowles) , 
the  said  Bedford  &  O'Kelley  became  then  and  there  liable  upon  their 
contract  to  collect  said  notes,  and  to  apply  the  proceeds  to  the  pay- 
ment of  the  five  mortgage  notes  absolutely  and  unconditionally. 
They  further  averred  that  ihey  had  the  lien  and  pledge  of  the 
lessor  for  the  payment  ok  the  rent  and  other  obligations  of  the  lease 
on  all  the  movable  effects  of  the  lessee  on  the  property  leased,  and 
on  all  the  fruits  produced  during  the  lease  of  the  land,  and  on  the 
effects  of  the  under-  tenants,  so  far  as  the  latter  were  indebted  to 
the  principal  lessee.  That  it  was  the  duty  of  Bedford  &  O'Kelley, 
not  only  in  the  performance  of  their  contract,  but  as  holders 
of  the  collateral  security,  to  enforce  the  payment  of  the  rent 
and  other  obligations  of  the  lease  by  the  levy  of  a  writ  of 
provisional  seizure  on  all  the  property  subject  to  the  lien  and 
pledge,  as  soon  as  they  were  advised  that  Knowles  proposed  to 
abandon  the  leased  premises,  or,  at  least,  notify  respondents  so 
as  to  enable  them  to  protect  their  interests.  That  instead  of 
complying  with  the  terms  of  their  agreement  to  collect  said 
rent  notes  and  with  the  obligations  imposed  upon  them  by  law, 
they  grossly  violated  their  contract  and  their  obligations,  and 
applied  all  the  property  of  Knowles,  so  subject  to  the  lien  and 
pledge  of  respondents,  to  the  payment  of  his  indebtedness  to  them, 
without  notice  to  respondents  and  without  their  knowledge.  They 
further  averred  that  at  the  time  Bedford  &  O'Kelley  were  advised 
that  Knowles  proposed  to  abandon  the  leased  premises  they  could  in 
the  exercise  of  the  right,  have  seized  the  objects  which  were  subject 
to  it  before  the  lessee  took  them  away,  or  within  fifteen  days  after 
they  were  taken  away,  and  while  they  continued  to  be  the  property 
of  the  lessee,  which  could  have  been  identified  of  a  value  sufficient 
to  satisfy  aU  the  obligations  of  the  lease.  That  instead  of  so 
doing,  they  applied  all  such  property  or  its  proceeds  to  the  pay- 
ment of  the  indebtedness  of  Knowles  to  them,  and  left  about  thirty 
bales  of  cotton  of  the  value  of  six  hundred  dollars  in  the  fields 
nngathered,  and  thereby  became  liable  for  the  value.  They  further 
averred  that  by  faUure  of  Bedford  &  O'Kelley  to  enforce  the 
payment  of  the  rent  and  other  obligations  of  the  lease,  respondents 
had  been  damaged  to  the  amount  of  three  thousand  dollars  by 
^e  loss  of  the  rent  and  the  failure  of  the  lessee  to  keep  the  gin 
78 
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liouse  insared  and  to  clear  and  caltivate  all  the  land  not  then 
cleared  and  in  cnltivation  inside  of  the  enclosed  field,  and  also 
all  lands  then  cleared  and  under  cultivation,  and  to  ditch  the 
land  to  afford  proper  drainage  and  to  keep  all  fences  and  buildings 
in  good  repair,  and  on  or  at  the  expiration  of  the  lease  to  turn 
the  plantation  over  to  respondents  with  buildings  and  all  pertain- 
ing thereto  in  good  repair  and  condition.  /They  further  averred  that 
by  the  wrongful  and  tortious  conduct  of  Bedford  &  O'Kelley,  and  of 
the  said  O'Kelley  in  the  premises,  and  of  thein gross  violation  of  their 
•contract  and  of  the  obligations  imposed  on  them  by  law,  respondents 
had  lost  the  rents  of  the  plantation  for  the  years  1895,  1896  and 
1897,  and  their  said  lands  were  lying  waste  and  uncultivated, 
the  ditches  had  filled  up  and  the  drainage  become  obstructed 
•and  the  buildings  and  fences  left  in  bad  repair,  and  said 
property  depreciated  in  value  to  their  damage  to  the  amount  of  five 
thousand  dollars.  In  view  of  the  premises,  the  respondents  prayed 
that  it  be  decreed  that  the  amount  of  the  rents  for  the  years  1895, 
1896  and  1897  be  applied  to  the  payment  of  the  mortgage  debt  of 
respondents  to  Bedford  &  O'Kelley.  That  the  said  mortgage  debt 
be  decreed  compensated  and  extinguished  to  the  amount  of  the  value 
-of  the  movable  effects,  subject  to  the  lien  and  pledge  of  the  lessor 
at  the  time  at  which  Bedford  &  O'Kelley  became  advised  of  the  inten- 
tion of  Knowles  to  abandon  the  leased  premises  by  the  damage 
which  respondents  have  suffered  by  the  failure  of  Knowles  to  per- 
form the  obligations  of  the  lease  to  the  amount  of  five  thousand 
dollars.  That  the  respondents  have  judgment  in  recovention  against 
Bedford  &  O'Kelley  and  said  O'Kelley  for  said  sum  of  five  thousand 
dollars.  That  the  sale  of  the  other  property  of  Knowles,  so  con- 
veyed to  Bedford  &  O'Kelley  or  to  O'Kelley  than  that  subject  to  the 
lien  and  pledge  of  the  lessor,  be  set  aside  as  a  fraudulent  preference 
by  Knowles,  who  was  utterly  insolvent,  and  that  the  proceeds  be 
distributed  pro  rata  among  his  creditors.  That  Knowles  be  cited 
and  that  respondents  have  judgment  against  him  for  said  sum  of 
five  thousand  dollars. 

Knowles  pleaded  the  general  issue. 

On  the  trial  plaintiffs  tendered  defendants  the  rent  notes  remain- 
ing unpaid,  which  had  been  transferred  to  them  as  collateral. 

The  District  Court,  on  the  28th  of  November,  1896,  rendered  a 
judgment  that  the  plaintiff  O'Kelley  recover  from  the  defendants  in 
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9olido  the  snm  of  two  thousand  fonr  hundred  and  thirty- two  dollars 
and  fifty  cents,  with  eight  per  cent,  interest  as  claimed  in  the  peti- 
tion, subject  to  the  credits  admitted  therein,  but  decreed  that  this 
amount  be  compensated  pro  tanto  by  the  amount  of  the  rent  note 
•due  December  4,  1895,  for  the  sum  of  six  hundred  dollars,  with  five 
per  cent,  interest  from  said  date;  that  plaintiff  further  recover 
ten  per  cent,  as  attorney's  fees  on  the  net  balance  due  after 
•deducting  the  rent  note  of  1895  and  all  costs  of  the  original  de- 
mand. It  further  adjudged  and  decreed  that  the  defendants  recover 
on  their  reconventional  demand  of  the  plaintiff  O'Kelley,  the 
sum  of  six  hundred  dollars  with  five  per  cent,  per  annum  interest 
from  December  4,  1896  (the  instalment  of  rent  due  for  1896  to 
hecome  exigible  on  December  4,  1896)  the  further  sum  of  six  hun- 
dred dollars  with  five  per  cent,  per  annum  interest  from  December 
4,  1897,  to  become  exigible  on  the  last  named  date,  this  last  instal- 
ment to  be  credited  with  any  net  revenue  defendants  may  receive 
for  the  use  or  rent  of  the  Wood  bum  plantation  for  the  year  1897. 
Plaintiff  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  On  the  4th  of  January,  1898,  the  defendants 
(Ferguson)  leased  to  G.  G.  Knowles  for  the  period  of  five  years 
commencing  in  January,  1893,  and  ending  January,  1898,  the  Wood- 
burn  plantation,  in  the  parish  of  Tensas,  for  and  in  consideration  of 
a  rent  of  three  thousand  dollars.  The  rent  was  represented  by  five 
notes  of  Knowles  of  six  hundred  dollars  each,  payable  on  or  before 
the  first  day  of  December  of  the  years  1893,  1894,  1895,  1896,  1897 
•and  1898.  On  the  15th  day  of  May,  1893,  the  defendants  (Fergu- 
son) mortgaged  certain  property  in  the  parish  of  Tensas  to  the  firm 
of  Bedford  &  O'Kelley  to  secure  an  indebtedness  to  the  latter  of 
three  thousand  eight  hundred  and  twelve  dollars,  represented  by 
^ve  promissory  notes,  which  they  executed  in  solido  payable  to 
their  own  order,  one  for  eight  hundred  and  twelve  dollars  and  fifty 
cents,  due  January  1,  1894;  one  for  eight  hundred  and  forty  dollars, 
•due  1st  of  January,  1895 ;  one  for  seven  hundred  and  eighty  dollars, 
•due  1st  January,  1896 ;  one  for  seven  hundred  and  twenty  dollars 
and  fifty  cents,  due  1st  of  January,  1897,  and  one  for  six  hundred 
and  sixty  dollars,  due  1st  January,  1898,  each  note  bearing  interest 
at  eight  per  cent,  per  annum  after  maturity,  the  aggregate  amount 
of  the  notes  being  three  thousand  eight  hundred!] and  twelve  dollars. 
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On  the  4th  day  of  May,  1893,  the  parties  executed  the  following 

agreement : 

ViCKSBUBG,  4,  1898. 
This  Instrument  Witnesseth:  That  James  G.  Ferguson  and  Kim- 
ball F.  Ferguson,  of  Warren  county.  State  of  Mississippi,  are  in- 
debted to  Bedford  &  O'Kelley,  composed  of  Thomas  O.  Bedford,  of 
the  above  county  and  State,  and  J.  B.  O'Kelley,  of  Tensas  parish, 
State  of  Louisiana,  to  the  amount  of  three  thousand  and  eight  hun  - 
dred  and  twelve  dollars  and  fifty -three  cents,  as  evidenced  by  five 
promissory  notes  signed  by  the  above  named  J.  O.  and  Kimball  F. 
Ferguson,  described  in  a  certain  mortgage  and  signed  by  the  above 
named  J.  G.  and  Kimball  F.  Ferguson,  of  the  Woodbum  plantation, 
in  Tensas  parish,  in  favor  of  Bedford  &  O'Kelley,  as  security  for  the 
five  notes  above  named,  and  in  addition  to  the  above  named  mort- 
gage, as  security  for  the  five  notes  above  named,  James  G.  Fergu- 
son conveys  to  Bedford  &  O'Kelley  five  notes,  with  all  rights  and 
interest,  executed  and  signed  by  0.  G.  Knowles,  and  in  favor  of  J.  G. 
Ferguson  for  six  hundred  dollars  each,  aggregating  three  thousand 
dollars,  the  first  note  due  and  payable  on  December  1,  1898,  the 
other  four  notes  due  and  payable  on  the  1st  day  of  December,  1894, 
1896,  1896  and  1897.  Now  it  is  distinctly  understood  that  Bedford 
&  O'Kelley  ackaowledge  the  receipt  of  the  five  notes  executed  by 
0.  0.  Knowles,  and  in  favor  of  James  G.  Ferguson,  and  that  the  said 
Bedford  &  O'Kelley  agree  and  bind  themselves  to  collect  the  said 
five  notes  receipted  for  and  apply  the  proceeds,  as  they  fall  dae,  to 
the  payment  of  the  five  notes  Bedford  &  O'Kelley  hold  against  the 
said  J.  G.  and  Kimball  F.  Ferguson  and  secured  by  mortgage  on  the 
Woodbum  plantation  of  the  said  Fergusons,  in  Tensas  parish.  State 
of  Louisiana ;  the  five  notes  conveyed  by  James  G.  Ferguson  are 
rent  notes  on  the  Woodburn  plantation  belonging  to  said  Ferguson 
in  Tensas  parish,  La.,  which  is  fully  described  in  a  lease  of  five  years 
executed  by  James  G.  Ferguson  to  G.  C.  Knowles,  and  as  those  five 
notes  become  due,  Bedford  &  O'Kelley,  as  holders  of  said  notes, 
agree  to  collect  the  said  notes  and  apply  the  amount  of  said  notes  to 
the  payment  of  the  five  notes  Bedford  &  O'Kelley  hold  against  said 
Fergusons  as  named  heretofore  and  described  in  mortgage  on  the 
Woodburn  plantation  and  in  favor  of  Bedford  &  O'Kelley. 

T.  0.  Bedfobd. 

J.  B.  O'Kbluby. 

Knowles  prior  to  leasing  the  Woodburn  plantation  had  been  cul- 
tivating several  plantations  in  Tensas  parish,  Bedford  &  O'Kelley 
being  his  factors.  Entering  into  possession  of  the  Woodbum  planta- 
tion, under  this  lease  in  the  beginning  of  1898,  Knowles  abandoned 
it  in  January  of  1895,  though  at  what  precise  date  he  did  so  the  record 
does  not  show.  Bedford  &  O'Kelley  during  that  period  continued 
to  make  him  advances.  The  planting  operations  of  1898  and  1894 
left  Knowles  heavily  indebted  to  them.  The  crop  of  1898  was,  how- 
ever, suflQcient  to  cover  the  first  rent  note.     Bedford  &  O'Kelley,  to* 
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whom  the  crop  was  shipped,  took  np  the  note,  placing  a  corresponding 
credit  on  their  mortgage  claim  against  the  Fergosona.  In  November 
of  1894  Bedford  &  O'Kelley  having  become  discouraged  at  Knowles' 
want  of  success  notified  him  they  could  no  longer  make  him  advances 
upon  Woodburn  plantation.  Unable  to  obtain  them  from  other  par- 
ties he  abandoned  the  plantation,  taking  the  stock,  carts  and  farm- 
ing utensils  which  he  had  been  using  on  the  plaice  and  also  a  lot  of 
com  over  to  another  plantation  in  the  neighborhood  of  which  he 
was  the  lessee. 

The  crop  of  1894,  of  the  Woodburn  plantation,  was  shipped  to 
Bedford  &  O'Kelley.  They  applied  six  hundred  dollars  of  the  pro- 
ceeds to  the  extinguishment  of  Kcowles'  second  note  (they  carrying 
with  it  a  corresponding  credit  on  the  Fergusons'  notes)  and  the 
balance  to  his  indebtedness  to  themselves.  The  defendants  com- 
plain of  the  course  followed  by  Bedford  &  O'Kelley  (now  repre- 
sented by  O'Kelley) .  They  charge  that  the  firm  was  aware  early  in 
November  of  Knowles'  intention  of  abandoning  tbe  plantation  and 
failed  to  give  defendants  timely  notice  so  that  they  could  protect 
their  interests  by  seizure  of  the  property  subject  to  their  privilege 
and  pledge,  and  failed  to  do  so  themselves.  They  contend  that  tbe 
effect  of  Knowles'  abandonment  of  the  plantation  was  to  subject 
everything  on  the  Woodburn  plantation  in  1894  and  early  in  1895 — 
cotton,  cotton  seed,  corn,  mules,  horses,  carts,  plows  and  farming 
implements — to  immediate  liability  for  the  entire  rent  of  the  planta- 
tion up  to  1897,  and  to  immediate  liability  to  provisional  seizure — that 
the  entire  rent  which  so  became  due  was  secured  by  a  privilege  and 
pledge  on  all  these  objects  on  the  place,  which  primed  any  rights 
which  plaintifiF  had  upon  the  same.  They  contend  that  that  firm  was 
without  right  or  authority  to  apply  any  portion  of  the  proceeds  of 
the  crop  of  1894  to  their  debt  so  long  as  any  portion  of  the  rent  due 
to  them  remained  unpaid. 

Defendants  rely  on  Art.  3167  of  the  Civil  Code,  which  is  to  the 
effect  that  the  creditor  is  answerable  agreeably  to  the  rules  which 
have  been  established  under  the  title:  ^'Of  Conventional  Obliga- 
tions," **for  the  loss  or  decay  of  the  pledge  which  may  happen 
through  his  fault,"  and  upon  the  obligations  between  themselves 
and  the  plaintiffs,  resulting  from  the  special  agreement  between 
them  which  appears  in  the  record,  also  upon  the  citation  of  authori- 
ties to  be  found  in  the  Vol.  18,  American  and  English  Encyclopedia 
of  Law,  page  682. 
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Under  their  view  of  the  obligations  of  the  plaintiff  it  was  their 
legal  duty  at  once,  upon  being  informed  that  the  lessees  proposed  to' 
abandon  the  plantation,  not  only  to  notify  the  lessors,  but  to  provi- 
sionally seize  everything  there  was  on  the  place  to  secnre  the  pay- 
ment of  all  the  rent  notes  which  had  been  placed  in  their  hands. 
They  maintain  that  having  placed  the  notes  in  the  hands  of  the  plain- 
tiff they  were  themselves  either  powerless  to  take  oat  remedial  pro- 
cess against  their  lessees,  or  that  it  was  not  their  daty  to  do  so.  The 
fact  that  the  defendants  transferred  the  notes  to  the  plain- 
tiff as  collateral  did  not,  in  onr  opinion,  withdraw  from  them  the 
power  of  protecting  their  interests  by  proceedings  against  the  makers 
of  the  notes.  Notwithstanding  the  pledge,  they  were  still  owners  of 
the  notes,  as  is  expressly  declared  in  Art.  8166  of  the  Civil  Code.  The 
article  reads  as  follows :  '<  Until  the  debtor  be  divested  from  his  prop- 
erty (if  it  is  the  case)  he  remains  the  proprietor  of  the  pledge,  which 
is  in  the  hands  of  the  creditor  only  as  deposit  to  secure  his  privilege 
on  it."  Laurent  refers  to  this  matter  in  Sec.  499,  in  his  treatise 
'Du  Gage'  (Laurent,  Vol.  28),  though  he  states  that  the  exercise 
of  the  right  of  ownership  would  be  hampered  by  the  pledge.  He 
says:  *  Celui  qui  donne  une  cr6ance  en  gage  conserve  le  droit  d'agir 
contre  le  d^biteur  puisqu'il  reste  propri6taire  de  la  cr6ance  (Art. 
2079)  ;  mais  ce  droit  d'agir  est  entrav^  par  le  gage  "  Alluding  to 
interests  upon  the  pledged  notes  he  says  they  should  be  credited 
upon  the  principal  debt,  the  reason  assigned  being:  ''  Si  le  d^biteur 
refusait  de  payer  les  interets  le  demandeur  serait  dans  impossibility 
de  I'y  contraindre  puisqu'il  ne  pent  pas  prouver  son  droit,  le  titre  de 
sa  cr6ance  6tant  dans  les  mains  du  gagiste.  II  devriat  done  mettre 
celuici  en  cause  aussi  sou  vent  qu'l  s'agit  de  redamer  les  interets. 
Le  legislateur  a  pens^  qu'il  etait  plus  simple  d'autoriser  le  gagiste  a 
exiger  le  payment  des  interets." 

We  see  no  obstacle  in  the  way  of  the  lessor's  having  recourse 
directly  to  conservatory  proceedings  to  protect  his  interests.  He 
could  letrally  make  all  the  allegations  necessary  to  that  end  and  pro- 
cure the  necessary  proof  on  the  trial.  It  would  not  be  essentially 
necessary  for  the  purpose  that  he  should  be  in  actual  possession  of 
the  notes. 

The  pledgee's  rights  would  not  be  jeopardized  by  the  fact  that  the 
pledged  notes  should  be  permitted  by  the  pledgee  to  be  temporarily 
made  use  of  in  a  suit  brought  by  the  pledgor. 
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"  Le  gage  doit  ^tre  repute  avoir  ton  jours  6t6  dans  la  possession* 
des  cr^anciers  gagistes,  qaoique  la  grosse  ait  6t6  momentan^ment 
confine  par  le  d^positaires,  soit  aux  avoa^s,  soft  auz  propri^taires 
memes  de  la  cr6ance,  pour  exercer  des  poursuites  centre  le  d6biteur 
c6d6  ou  sa  caution  solldaire,  dans  I'interet  des  preteurs."  Bonrges, 
5  juin,  1852,  D.  P.  64. 2.  125;  Dalloz  &  Verg6,  under  Art.  2076,  C.  N. 
No.  46. 

Article  3170,  Civil  Code,  declares  that  '*  if  the  credit  which  ba» 
been  given  in  pledge  becomes  due  before  it  is  redeemed  by  the  per* 
son  pawning  it,  the  creditor,  by  virtue  of  the  transfer  which  has 
been  made  to  him,  shall  be  justified  in  receiving  the  amount  and  in 
taking  measures  to  recover  it.  When  received  he  must  apply  it  to 
the  payment  of  the  debt  due  himself  and  restore  the  surplus,  should 
there  be  any,  to  the  person  from  whom  he  held  it  in  pledge." 

It  will  be  noticed  that  the  law  refers  to  the  <*  time  when  the 
pledge  became  due,"  as  that  at  which  it  is  contemplated  the  right 
should  be  exercised  of  receiving  the  amount  of  the  credit,  and  tbat 
of  taking  measures  to  recover  it;  also  that  the  language  of  the  arti- 
cle is  permissive,  not  mandatory.  The  pledgee  is  not  declared  to  be 
charged  with  the  active  duty  of  constantly  watching  the  movementa 
of  the  debtor  with  a  view  to  forestalling  or  frustrating  any  attempted 
fraud  on  his  part.  He  is  not  required,  as  a  legal  duty,  to  subject 
himself  to  damage  by  taking  out  attachments,  provisional  seizures  or 
injunctions  to  secure  the  recovery  of  notes  not  yet  due,  under  the 
penalty  of  losing  recourse  against  his  own  debtor  upon  the  claim 
which  he  holds  against  him. 

The  pledgor  is  not  at  liberty  to  neglect  looking  after  his  own 
interests  and  to  transfer  to  his  pledgee  the  whole  responsibility  of 
supervising  them  for  him.    Dalloz  &  Verg6  under  Art.  2080,  No.  4. 

Certain  duties  do  devolve  upon  the  pledgees  by  reason  of  the 
pledge,  but  they  are  by  no  means  so  broad  as  the  defendants  contend 
for.  The  creditor  is  answerable  under  Art.  3167  for  the  loss  of  the 
pledge  which  may  happen  through  his  fault,  but  in  testing  in  any 
particular  case  whether  he  has  been  in  fault,  the  degree  of  care 
necessary  to  be  used  (when  a  credit  is  pledged)  in  protecting  the 
very  thing  itself  which  was  pledged  must  not  be  confounded  with 
that  exacted  from  him  in  guarding  the  obligations  themselves  of  the 
debtor  under  the  credit.  A  pledgee  mav  be  held  bound  to  see  that 
demand  of  payment  and  notice  of  protest  be  given  in  the  case  of  the 
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pledgee  of  negotiable  notes,  and  that  the  notes  be  not  permitted  to 
prescribe  while  in  his  hands,  and  yet  not  be  called  on  to  have  recourse 
to  any  of  the  *'  extraordinary  remedies  "  of  the  law  which  carry  pos- 
sible damages  with  them.  Defendants  in  this  case  made  no  demand 
npon  the  plaintiff  to  take  action,  made  no  tender  of  costs,  nor  offer 
of  indemnity.     (Hnghes  vs.  Boyce,  2  An.  806) . 

Defendants  say  that  plaintiff's  obligations  were  wider  under  the 
special  agreement  which  they  entered  into  with  them  than  they 
would  have  been  under  the  law  itself.  They  say  plaintiffs  expressly 
bound  themselves  to  collect  the  notes.  We  do  not  agree  with  the 
defendants  in  this  position.  The  agreement  must  be  interpreted  in 
connection  with  the  circumstances  under  which  it  was  made^ — the 
relations  of  parties  and  the  subject  matter  they  were  dealing  with. 
The  plaintiffs  were  creditors  of  the  defendants.  Defendants  were 
creditors  of  Kaowles.  Plaintiffs  were  the  factors  of  Knowles.  All 
parties  knew  that  the  crops  on  the  Woodburn  plantation  would  go 
into  the  possession  or  under  the  control  of  the  factors.  All  parties 
contemplated  that  this  should  be  done.  The  maturity  of  the  rent 
notes  was  a  short  time  before  that  of  the  mortgage  notes.  It  was 
under  this  condition  of  affairs  that  plaintiffs  undertook  ''to  collect 
the  notes."  What  was  their  obligation  under  the  agreement?  In 
the  first  place,  it  was  not  to  collect  the  notes  before  they  fell  due, 
but  '*  as  they  fell  due  " — in  the  next  place  it  was  not  a  general 
obligation  to  collect  the  notes,  but  a  special  obligation  to  collect 
them  out  of  the  proceeds  of  the  crop  then  expected  to  be  in  their 
hands.  There  was  no  general  obligation  assumed  to  collect  in  the 
sense  of  putting  the  claims  in  suit.  The  possible  violation  of  the 
contract  of  lease  by  Knowles  was  not  in  contemplation  of  any  of  the 
parties.  Plaintiffs  did  precisely  what  they  agreed  to  do.  Oat  of  the 
crops  of  1893  and  1894  in  their  hands  they  collected  the  rent  notes 
of  those  years  and  applied  the  amounts  collected  to  the  reduction 
pro  ianto  of  defendants'  mortgage  notes. 

Defendants  charge  that  Bedford  &  O'Kelley  fraudulently  caused 
Knowles  to  abandon  the  plantation ;  that  they  knew  of  his  intention 
to  abandon  it  and  failed  to  notify  them  of  the  fact.  There  is  nothing 
in  the  evidence  going  to  show  any  collusion  between  them  and 
Knowles  in  respect  to  his  leaving  the  plantation.  It  is  true  that  their 
declining  to  make  further  advances  to  Knowles  coupled  with  the  fact 
that  he  could  not  procure   them   elsewhere  led  up  as  its  result 
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to  Knowlas  abandoning  the  lease,  bat  theyjwere  under  no  legal 
obligation  either  to  Knowles  or  to  the  defendants  to  continue  to 
make  him  advances,  especially  in  view  of  the  fact  of  his  con- 
stantly increasing  indebtedness  to  them.  Granting  that  it  was 
their  duty  on  ascertaining  that  Knowles  intonded  to  give  up 
the  lease  to  notify  the  defendants,  we  think  that  they  did 
80,  though  there  is  a  conflict  in  the  evidence  as  to  the 
precise  time  at  which  defendants  came  to  a  knowledge  of  the 
fact.  We  have  not  found  in  the  record  the  date  at  which  Knowles 
left  the  place,  and  we  are  inclined  to  the  belief  that  defendants  had 
reason  to  think,  before  the  1st  of  January,  1895,  that  Knowles,  would 
not  be  able  to  continue  his  planting  operations  for  that  year.  |[One 
of  the  plaintiffs  (Bedford)  testifies  that  he  informed  one  of  the  de- 
fendants some  time  in  the  month  of  December,  1894,  of  the  situation 
of  affairs.  Defendants,  we  think,  had  time  to  have  taken  action 
themselves  in  the  premises,  but  they  evidently  rested  under  the  mis- 
taken idea  that  they  had  no  duty  or  responsibility  in  the  matter. 
We  fail  to  see  any  fact  on  which  defendants  can  rest  their  complaint 
that  Bedford  &  O'Kelley,  as  pledgees,  failed  to  protect  the  pledge 
and  the  rights  and  interests  of  the  pledgors.  We  are  now  dealing 
with  so  much  of  defendants'  complaint  as  refers  to  the  property  re- 
moved by  Knowles  from  the  plantation.  If  their  defence  can  be 
sustained  it  must  be  on  other  grounds  than  this. 

Defendants'  next  contention  is  that  the  crop  of  1894  went  into  the 
hands  of  Bedford  &  O'Kelley,  struck  by  a  privilege  in  their  favor  as 
lessors  to  secure  the  payment  of  the  entire  rent  matured  and  not 
matured  up  to  January,  1898;  that  this  privilege  prim  ad  any  right 
that;  the  factors  had  upon  the  same  and  the  latter  were  without  right 
or  authority,  .either  generally  in  law  or  under  their  special  agree- 
ment to  collect  the  notes,  to  impute  the  proceeds  of  the  crop  of  1894 
to  the  payment  of  their  own  debt-. 

Our  attention  has  been  called  by  defendants  to  Arts.  2705  and 
^18,  and  by  plaintiffs  to  Art.  3217,  paragraph  3,  and  Art.  3219  of  the 
Civil  Oode.  The  first  of  these  articles  is  found  in  the  Code  under 
the  special  heading  of  ^' Lease,"  the  others  under  the  heading  of 
"Privileges,"  "Subdivisions,"  "Of  the  Privileges  of  the  Lessor," 
and  "Of  the  Privilegeaon  Particular  Movables." 

They  read  as  follows : 

Article  2705:  "The  lessor  has  for  the  payment  of  his  rent  and 
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other  obligations  of  the  lease  a  right  of  pledge  on  the  movable  effects 
of  the  lessee,  which  are  foand  on  the  property  leased.  In  the  case 
of  predial  estates  this  right  embraces  everything  that  serves  for  the 
labors  of  the  farm,  the  furniture  of  the  lessees  and  the  fruits  pro- 
duced during  the  lease  of  the  land,  and  in  the  case  of  houses  and 
other  offices,  it  includes  the  furniture  of  the  lessee  and  the  mer- 
chandise obtained  in  the  house  or  apartment,  if  it  be  a  store  or 
shop'»     ♦     *     ♦. 

Article  8218:  **  The  right  which  the  lessor  has  over  the  products 
of  his  estate  and  on  the  movables  which  are  found  on  the  place 
leased  for  his  rent  is  of  a  higher  nature  than  mere  privilege.  The 
latter  is  only  enforced  on  the  price  arising  from  the  sale  of  movables 
to  which  it  applies.  It  does  not  enable  the  creditor  to  take  or  keep 
the  effects  themselves  specially.  The  lessor,  on  the  contrary,  may 
take  the  effects  themselves  and  retain  them  until  he  is  paid." 

.Article  8219:  "The  privilege  of  the  lessor  is  enforced  on  the 
property  subject  to  it  in  the  manner  described  in  the  title:  '01 
Lease.'  " 

Article  3217:     *<The  debts   which  are    privileged    on  certain 
movables  are  the  following: 
.**  1.     *     *     * 

c<  2.     ♦     *     ♦ 

*^  3.  The  rents  of  immovables  and  the  wages  of  laborers  employed 
in  working  the  same,  on  the  crops  of  the  year,  and  on  the  furniture, 
which  is  found  in  the  house  let,  or  on  the  farm,  and  on  everything 
which  serves  to  the  working  of  the  farm." 

Defendants  contend  that  the  effect  of  Knowles'  abandonment  of 
the  lease  was  to  cause  all  the  rent  notes  which  he  had  given,  to> 
immediately  mature ;  that  being  so  matured  the  crop  of  1894  (which 
prior  to  that  fact  was  struck  with  the  right  of  pledge  conferred  in  a 
general  way  by  Art.  2705  of  the  Code  for  the  payment  of  the  entire 
rent)  became  specially  struck  and  affected  with  the  privilege  and 
pledge  provided  for  in  Art.  3217  for  the  payment  of  the  entire  rent 
up  to  the  beginning  of  1898,  as  if  the  lease  had  been  for  a  single 
year  and  as  if  the  maturity  of  the  rent  notes  had  all  been  originally 
fixed  for  December  1,  1894. 

Defendants  call  our  attention  to  Christy  vs.  Casanave,  2  N.  S.  461  ^ 
Reynolds  vs.  Swain,  13  La.  194;  Holden  vs.  Tenner,  6  An.  74^ 
Ledouz  vs.  Jones,  20  An.  640. 
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In  the  first  mentioned  case  the  lessee,  Oasanave,  daring?  the  lease, 
notified  his  lessor  that  he  intended  to  leave  the  premises.  The 
lessor  thereupon  applied  to  the  court;  asking  that  all  the  goods,  etc., 
belonging  to  defendant  should  be  seized,  sequestered  and  sold  to 
pay  him  the  sum  of  seven  hundred  dollars,  being  the  amount  of  rent 
for  the  entire  lease,  which  would  thereafter  become  due  on  the  con- 
tract, and  that  he  recover  judgment  for  that  sum.  The  judge,  on 
his  petition,  ordered  the  sheriff  to  seize  and  sell  all  the  goods,  etc., 
or  so  much  thereof  as  might  be  sufilcient  to  pay  and  satisfy  the 
plaintiff  the  sum  of  seven  hundred  dollars  due  and  to  become  due 
for  house  rent.  The  court  on  the  trial  of  the  case  rendered  a  judg- 
ment in  favor  of  the  plaintiff,  and  defendant  appealed,  maintaining 
that,  notwithstanding  his  declaration  of  intention,  plaintiff  could 
only  enforce  the  contract  as  made — that  is,  from  month  to  month. 
The  Supreme  Court  affirmed  the  judgment. 

In  Reynolds  vs.  Swain,  13  La.  194,  plaintiff  (a  lessor)  sued  de- 
fendant on  a  lease  to  recover  the  sum  of  fifteen  hundred  dollars  for 
one  year's  rent  due  and  to  become  due,  the  lessee  having  abandoned 
the  premises.  The  District  Court  rendered  judgment  in  favor  of  the 
plaintiff  for  fifteen  hundred  dollars,  with  leave  to  take  out  a  gen- 
eral execution  or  special  execution  by  seizure  of  the  property  on  the 
premises,  subject  to  privilege,  for  the  sum  of  eight  hundred  and 
seventy- five  dollars,  being  the  amount  duo  the  1st  of  June,  and  so 
on  from  month  to  month  for  the  sum  of  one  hundred  and  twenty- 
five  dollars  per  month  on  refusal  of  defendant  to  pay  the  same.  On 
appeal  it  was  contended  the  case  of  Christy  vs.  Casanave  had  been 
decided  before  the  promulgation  of  the  Civil  Code  and  under  the 
operation  of  the  civil  laws  of  the  State,  and  that  those  laws  had 
been  repealed  in  1828.  The  Supreme  Court  held  that  the  principles 
settled  in  that  case,  making  tenants  who  abandon  their  lease  liable 
at  once  for  the  rent  of  the  whole  term,  although  drawn  from  the 
Roman  civil  laws  which  had  no  intrinsic  authority  here,  yet  the 
reason  of  them  had  great  cogency  and  was  adopted  for  the  elucida- 
tion of  principles  applicable  to  analogous  cases.  In  the  body  of  the 
decision  affirming  the  judgment,  the  court  made  use  of  the  following 
language:  *' When  a  tenant  removes  his  goods  from  the  premises 
and  abandons  them,  he  withholds  from  the  landlord  the  pledge  he  had 
given  for  the  payment  of  the  rent.  It  is,  therefore,  just  that  he 
should  be  permitted  immediately  to  secure  himself,  if  he  can,  by 
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seizure  of  the  property  removed,  or  by  a  personal  action  against  the 
tenant.  The  District  Judge  has  provided  for  the  security  of  the 
latter  by  directing  that  the  execution  should  not  issue  for  more  than 
the  amount  of  the  debt  actually  payable  and  afterward  at  the  end  of 
every  month  for  the  monthly  rent,  affording  him  the  opportunity  of 
seeking  relief  if  he  has  any  right  thereto  on  account  of  any  rent 
received  by  the  plaintiff  from  other  tenants." 

Holden  vs.  Tanner,  6  An.  74,  and  Ledoux  vs.  Jones,  20  An.  540, 
were  suits  between  lessors  and  parties  who  had  become  sureties  of 
the  lessors  for  the  payment  of  the  rent.  The  court  simply  held  that 
upon  an  abandonment  of  the  premises  the  lessee  and  his  sureties 
became  at  once  liable  to  an  action  for  the  whole  rent.  There  was  no 
issue  in  either  as  to  the  character  and  extent  of  the  seizure  to 
be  made  under  the  judgments  to  be  obtained,  nor  as  to  what  the 
effect  this  immediate  advancing  of  a  right  of  action  had  or  might 
have  upon  the  rights  of  either  the  parties  or  third  parties  relatively 
to  conflicting  rights  of  pledge  or  privilege  upon  the  products  of  the 
land  or  the  different  objects  upon  the  property  leased.  Plaintiffs 
contend  that  though  Arts.  2705  and  3218,  G.  0.,  are  general  in  their 
terms  and  extend  the  right  of  '*  pledge "  to  everything  on  the 
*«  farm  "  leased,  yet  so  far  as  the  "  crops  "  on  the  plantation  are  con- 
cerned and  so  far  as  a  ^^  privilege"  on  the  crop  is  concerned 
the  pledge  and  the  privilege  extend  only  to  the  crop  of  a  particular 
year  for  the  rent  of  that  year.  They  argue  that  it  would  be  unrea- 
sonable to  suppose  that  the  lawmaker  intended  to  forcedly  keep  on  the 
different  plantations  in  the  State  the  crops  of  each  year  to  secure  in 
favor  of  the  lessor  the  payment  of  instalments  of  rent,  payable  sev- 
eral years  ahead ;  that  the  business  in  the  State  would  be  greatly 
hampered  by  sach  a  rule.  That  while  under  the  act  of  1886  the  priv- 
ilege of  the  furnisher  of  supplies  is  subordinated  to  that  of  the  lessor, 
it  is  only  subordinated  to  the  extent  of  the  lessor's  instalment  of 
rent  which  falls  due  during  the  year  in  which  the  crop  was  made. 
That  no  person  could  be  found  to  furnish  supplies  to  a  lessee  if  by  an 
abandonment  of  the  lease  by  the  tenant  (over  which  fact  the 
furnisher  of  supplies  had  no  control)  the  lessor  should  become 
immediately  invested  with  a  right  of  privilege  superior  to  that  of  the 
furnisher  of  supplies  on  the  crop  which  he  had  contributed  to  raising 
for  the  payment  of  the  rent  for  the  period  of  an  entire  lease  covering 
several  years.    They  maintain  that  the  generality  of  the  terms  of 
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Arts.  2705  and  3218  of  the  Oivil  Code  are  restrained  quoad  Ihe 
^^  crops"  on  the  plantation  and  quoad  '<  privileges"  on  crops  by  the 
provisions  of  Art.  8217,  which  limit  the  "privilege"  on  the  crops,  to 
that  of  the  current  year. 

If  this  precise  question  has  ever  been  submitted  to  this  court  be- 
fore, the  decision  has  escaped  our  notice.  Counsel  have  referred 
to  no  adjudication  on  the  subject. 

Articles  2705  and  3218  refer  in  terms  to  a  rifcht  of  <<  pledge  "  and 
Art.  2817  to  a  right  of  "  privilege."  These  two  rights  are  distinct, 
though  they  resemble  each  other  in  their  object  and  some  of  their 
results.  They  both  carry  with  them  the  power  to  have  the  object 
affected  by  the  same  sold  and  the  proceeds  of  sale  applied  by  pref- 
erence to  the  payment  of  the  debt  which  the  rights  secured. 

Article  3218  refers  to  the  pledge  as  being  of  a  higher  nature  than 
privilege,  inasmuch  as; the  "  right  of  the  detention  "  given  by  the 
contract  of  pledge,  while  it  includes  all  the  benefits  of  a  privilege^ 
gives  rights  beyond  those  of  a  privilege.  That  is  true,  but  none  the 
less  it  is  in  some  respects  a  more  precarious  right  than  is  the  privi- 
lege, for  if  possession,  which  is  the  essential  basis  of  a  pledge,  be 
lost,  the  pledge  is  lost  with  its  resultant  benefits,  while  a  **  privilege 
proper,"  which  the  creditor  may  consistently  and  concurrently  hold 
on  the  same  subject,  not  resting  simply  on  possession,  may  survive. 
We  think  the  lessor  has  a  double  Tight,  a  right  of  pledge  with  its 
right  of  detention,  and  included  and  resulting  right  of  preference 
and  a  right  of  privilege  proper;  that  though  he  may  have  lost  his 
right  of  "  pledge  "  by  permitting  the  possession  of  the  object  sub- 
ject to  it  to  escape  from  his  grasp,  he  can  still  fall  back  for  security 
upon  his  privilege  unless  that  right  be  also  from  some  cause  extin- 
guished. 

The  right  of  pledge  is  intended  specially  to  secure  the  right  of  the 
lessor  as  between  himself  and  his  lessee,  though  creditors  may  be 
held  in  check  and  subordinated  to  the  pledgee  through  the  pledge 
and  right  of  detention;  while  the  '^privilege  "  is  designed  specially 
to  fix  and  determine  preferences  among  creditors.  We  can  assume 
for  the  purposes  of  this  litigation  that  the  lessor  had  a  right  of 
«  pledge  "  upon  all  the  fruits  produced  by  the  property  leased  to 
cover  the  rent  for  the  entire  period  of  the  lease.  In  the  case  at  bar 
whatever  rights  of  "  pledge  "  defendants  may  have  had  in  the  crop 
of  1894  they  abandoned.    That  crop  went  with  the  consent  of  de- 
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fendants  into  the  hands  of  the  factor  charged  with  no  other  duty  on 
part  of  the  latter,  under  their  agreement,  than  to  collect  the  rent 
note  of  1894  and  apply  the  proceeds  of  the  same  to  the  mortgage 
note  of  the  same  year.  This  duty  they  performed.  If  defendants 
iiad  any  right  of  ^'  pledge  "  upon  the  crop  in  the  hands  of  the  factors 
or  upon  its  proceeds,  they  should  have  exercised  that  right  by  seiz- 
ure in  their  hands  within  the  time  allowed  for  the  seizure  of  prop- 
erty removed  from  the  plantation  leased  (CO.  2709).  They  made 
no  such  seizure  themselves  (and,  as  we  have  seen,  plaintiffs  were 
under  no  obligation  to  make  a  seizure)  ;  their  pledge  having  been 
lost  (Pickersgill  vs.  Brown,  7  An.  314) ,  they  had  to  rely  upon  their 
privilege.  We  agree  with  plaintiffs'  counsel  that  the  lessor's  priv- 
ilege as  a  substantive  right  does  not  extend  beyond  the  crop  of  the 
year  for  which  the  rent  was  due,  and  that  while  the  abandonment  by 
the  lessee  of  the  leased  premises  may  have  the  effect  of  advancing 
the  maturity  of  the  instalments  of  rent  so  as  to  hasten  his  lessor's 
remedy,  that  fact  does  not  have  the  effect  of  broadening  his  rights 
of  privilege  against  third  parties. 

We  are  next  to  see  whether  the  relations  between  plaintiffs  and 
defendants,  by  reason  of  holding  the  pledged  .notes,  were  of  such  a 
character  as  to  deprive  them  as  regards  the  latter  of  the  rights  which 
they  would  otherwise  have  had  over  the  crop  of  1894  and  its  pro- 
ceeds. There  is  no  claim  on  behalf  of  Knowles  that  the  crop  of  that 
year  was  not  properly  imputed  by  his  factors  to  the  indebtedness 
due  to  them  by  him  (Blood  worth  vs.  Jacobs,  2  An.  25;  Pickersgill 
vs.  Brown,  7  An.  314),  and  the  imputation  made  must  stand  unless 
there  be  rights  intervening  which  would  make  such  imputation 
illegal. 

We  see  nothing  in  the  agreement  by  which  plaintiffs,  who  were 
mortgage  creditors  of  the  defendants  and  also  factors  of  Knowles, 
consented  to  receive  possession  of  the  rent  notes  given  by  Knowles 
to  the  defendants,  collect  the  same  as  they  fell  due,  and  apply  the 
proceeds  to  the  reduction,  pro  tanto,  of  defendants'  mortgage  notes, 
which  would  estop  them  from  making  available  their  own  rights 
against  Knowles.  The  transaction  was  really  one  more  of  conven- 
ience to  the  defendants  than  anything  else.  When  plaintiffs  con- 
Bented  to  make  the  collections  they  did,  it  certainly  was  not  in  the 
contemplation  of  any  of  the  parties  that  they  should  surrender 
4iirectly  or  indirectly,   in  favor  of  the   defendants,  any  of  their 
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own  rights  against  Knowles  and  the  crops  on  which  they  had 
a  privilege;  that  they  should,  nnder  any  circamstances,  subordinate 
their  rights  to  the  full  extent  of  those  which  might  thereafter  origi- 
nate in  favor  of  the  defendants  against  Knowles  by  reason  of  the 
latter's  violating  his  contract.  Is  it  for  one  moment  to  be  sup- 
posed that  the  plaintiffs  would  have  received  the  rent  notes  for  col- 
lection if  accompanied  with  an  understanding,  express  or  implied, 
that  plaintiffs  should  stand  by  and  take  nothing  from  the  crops 
in  payment  of  their  debt  until  all  the  rent  notes  executed  by 
Knowles  should  be  paid?  Collaterals  furnished  to  them  under  such 
conditions  would  be  an  intolerable  burden  instead  of  a  benefit.  We 
think  the  whole  measure  of  the  plaintifiFs'  obligations,  direct  or 
indirect,  were  contained  in  their  agreement  to  collect  the  rent  notes 
as  they  fell  due  out  of  the  proceeds  of  the  crops  of  the  Wood- 
bnm  plantation,  and  to  apply  them  to  the  reduction,  pro  tanto^ 
of  defendants'  corresponding  note.  This  obligation  they  carried 
out;  there  their  duty  ended.  We  are  of  opinion  that  the  judgment 
appealed  from  is  erroneous. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  is  hereby  annulled, 
avoided  and  reversed;  and  it  is  now  ordered,  adjudged  and  decreed 
that  the  plaintiff,  John  B.  O'Kelley,  do  have  judgment  against  the 
defendants,  James  G.  Ferguson  and  Kimball  F.  Ferguson,  in  solido, 
for  the  sum  of  twenty- four  hundred  and  thirty- two  dollars  and  fifty 
cents,  with  interest  and  attorney's  fees,  as  set  forth  in  their  petition, 
subject  to  the  credits  admitted  in  their  petition,  and  costs  in  both 
courts. 

It  is  further  ordered,  adjudged  and  decreed  that  plaintififs'  rights 
of  mortgage  on  the  property  described  in  their  petition,  to  the 
extent  of  the  indebtedness  sued  for,  be  and  they  are  hereby 
epeclally  recognized  on  the  said  mortgaged  property,  and  the  same 
are  hereby  made  executory,  and  the  said  property  is  ordered  to  be 
seized  and  sold  to  pay  said  debt. 

On  Application  for  Rehearing. 

Watkinb,  J.  This  suit  is  one  via  ordinaria  in  the  foreclosure  of  a 
special  mortgage  securing  certain  promissory  notes  which  the  plain- 
tiff acquired  from  the  commercial  firm  of  Bedford  &  O'Kelley,  of 
which  he  was  a  member. 
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The  defendants  admitted  executing  the  notes  and  having  secured 
same  by  mortgage  on  the  Woodbnm  plantation,  but  they  claim  to 
have  become  fally  discharged  from  any  indebtedness  thereon  by 
compensation  in  the  following  manner,  viz. : 

That  contemporaneously  with  the  execution  of  the  aforesaid  notes 
and  mortgage,  they  executed  a  lease  of  the  mortgaged  premises  to 
one  Knowles  for  a  period  of  five  years  for  the  price  of  three 
thousand  dollars  in  annual  instalments  of  six  hundred  dollars  each, 
and  placed  them  in  the  hands  of  Bedford  &  O'Eelley  as  collateral 
security  for  the  notes  secured  by  mortgage ;  said  mortgagees  and 
pledgees  entering  into  a  written  agreement  at  the  time  to  coUect  the 
rent  notes  and  apply  the  proceeds  to  the  satisfaction  of  the  mort- 
gage notes  as  they  became  due. 

That  the  lessee  of  the  plantation,  in  turn,  became  a  customer  of 
Bedford  &  O'Kelley  and  bought  supplies  from  them,  to  the  know- 
ledge of  the  mortgagors;  the  latter  relying  on  the  fact,  that,  as 
factors  of  the  lessees,  the  mortgagees  were  in  a  position  to  protect 
their  interests,  and  on  the  avails  of  the  lease  to  keep  down  their 
indebtedness  on  the  mortgage. 

That  these  arrangements  worked  well  for  a  year  or  two,  and  the 
rents  were  collected  by  Bedford  &  O'Eelley  and  the  proceeds  applied 
to  the  extinguishment  of  the  mortgage ;  but  subsequently  the  leasee 
discontinued  his  planting  operatioos,  abandoned  the  leased  premises 
and  removed  the  farming  implements,  stock,  etc.,  without  discharging 
the  obligations  of  the  lease,  and  leaving  the  payment  of  the  rent  and 
the  mortgage  notes  unprovided  for. 

On  this  state  of  facts  the  defendants  claim  to  have  been  largely 
damaged  by  Bedford  &  O'Kelley  on  account  of  their  failure  to  pro- 
visionally seize  the  effects  of  the  lessee,  and  thus  secure  the  rent 
and  satisfy  the  mortgage  debt — ^their  contention  being  that  the 
default  of  the  lessee  and  his  violation  of  the  lease  contract  matured 
the  deferred  instalments  of  the  rent  and  made  same  collectible  by 
suit  and  seizure. 

On  the  other  hand,  the  contention  of  the  mortgagees  is  that  the 
lessee  owed  them  a  large  balance  of  account  for  necessary  plan- 
tation supplies  furnished,  bearing  a  lien  on  the  crop,  and  which 
gave  them  a  legal  right  to  protect  themselves.  That  while  they 
had  the  legal  right  as  pledgees  of  the  rent  notes  to  provisionally 
seize  the  lessee's  crop,  yet  the  defendants  as  owners  thereof  had  also 
that  right  and  could  have  protected  themselves  by  suit  and  seizure. 
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The  District  Judge  entertaining  the  theory  of  the  defendants  gave 
jndgment  accordingly  and  the  plaintiff  appealed. 

Oar  decree  reversed  that  judgment  and  rejected  the  defendants' 
demands  and  gave  the  plaintiffs  judgment. 

Our  opinion  favored  the  theory  above  outlined  as  that  of  the  plain- 
tiff, and  held  that  while  as  a  general  proposition  the  default  of  the 
lessee  in  paying  maturer  instalments  of  a  continuing  lease  matured 
the  deferred  instalments  thereof  and  subjected  his  effects  and  prop- 
erty to  seizure  for  the  whole  rent,  yet  this  effect  is  produced  only 
with  respect  to  the  parties,  lessor  and  lessees,  and  did  not  extend  to 
other  privileged  creditors  of  the  lessor  in  such  a  manner  as  to 
diminish  their  rights  on  the  crop. 

On  this  application  defendants'  counsel  contends  (1)  that  it  was 
error  on  the  part  of  the  court  to  hold  that  it  was  the  duty  of  the 
defendants  as  pledgors  to  institute  suit  against  the  defaulting  lessee ; 
(2)  and  that  it  was  error  on  the  part  of  the  court  to  hold  that 
the  pledgee  who  had  made  advances  on  the  crop  can,  after  the 
lessee's  abandonment  of  the  leased  premises,  apply  the  fruits  to  his 
own  claim  to  the  prejudice  of  that  of  the  pledgor. 

We  think  it  clear  that  the  pledgee  was  only  bound  to  use  the  ordi- 
nary care  of  a  prudent  owner  in  securing  the  collection  of  the  rent, 
and  no  more ;  but  that  did  not  exclude  the  right  of  the  pledgor  and 
owner  of  so  doing.  Especially  as  the  lessee  was  under  personal  and 
peculiar  obligations  to  him. 

Under  the  circumstances  of  this  case  and  the  mutual  engagements 
of  the  parties  it  would  be  inequitable  and  illegal  to  put  all  the  loss 
as  well  as  responsibility  upon  the  pledgee  and  mortgagee. 

If  the  creditor  had  believed  that  he  would  have  entailed  upon 
himself  the  consequences  supposed  by  accepting  the  pledge,  he 
would  doubtless  have  never  given  his  consent,  for  it  would  have 
been  to  risk  not  only  his  mortgage  but  the  advances  he  made  to  the 
lessee  as  well,  upon  the  good  faith  of  the  lessee  in  keeping  his  con- 
tract to  the  end. 

It  is  a  conspicuous  feature  of^this  case  that  the  lessor  knew  at  the 
time  that  he  made  the  contract  that  the  lessee  was  a  customer  of  the 
mortgagor,  and  that  there  was  the  possibility  of  a  conflict  of  interest 
between  them. 

Rehearing  refused. 
79 
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No.   12,566. 

Statb  of  Louisiana  vs.  F.  E.  Johns.     On  Motion  op  Qbobqb  W. 

SuMMEBS  to  Sett  Aside  Fobfbitube  of  Bail  Bond. 

When  there  Is  neither  brief  or  assignment  of  errors,  and  error  the  coart  can  per- 
ceive in  the  record,  the  Judgment  of  the  lower  court  will  be  affirmed. 

A  PPEAL  from  the  Ninth  Judicial  District  Conrt  for  the  Parish  of 
-^    Sabine.     Hally  J. 

M,   J.   Cunningham^   Attorney  General,   and  J.   B,  Lee,  District 
Attorney,  for  Plaintiff,  Appellee. 


Dan  E,  Sorelle,  for  Surety,  Appellant. 


Submitted  on  briefs  June  19,  1897. 
Opinion  handed  down  June  22,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  surety  on  an  appearance  bond  is  the  appellant  from 
-a  judgment  forfeiting  his  bond. 

He  has  filed  no  brief  nor  assignment  of  errors.  From  our  examina- 
tion of  the  record  it  seems  the  appeal  is  from  the  judgment  forfeit- 
ing a  bond  of  one  hundred  dollars.  We  can  find  no  basis  on  which  we 
<;an  disturb  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  aflSrmed  with  costs. 


No.  12,495. 
—^1  Fbeeman  F.  Fbank  vs.  Edwabd  E.  Mageb. 

50  1007|  ^^  passing  upon  an  exception  of  "no  cause  of  action,"  this  court  is  not  called 

*Cam^t  upon  to  analyze  the  petition  to  ascertain  whether,  even  If  sustained  by  proof, 

1^    10S9I  particular  portions  of  the  demand  would  not  have  forcedly  to  be  rejected  as 

^   lOM  QQt  resting  on  a  legal  basis,  and  upon  so  finding  to  designate  In  Its  Judgment 

what  those  portions  are,  and  sustain  defendant's  exception  to  that  extent. 
If  the  court  finds  any  portion  of  plaintiff's  petition  able  to  withstand  the  attack 
made  upon  It  through  the  exception,  the  court  will  reverse  a  Judgment  sus- 
taining such  exception. 
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Trees  standing  by  the  roots  on  property  at  the  time  of  Its  seizare,  which  are  cut 
down  by  a  trespasser  pending  the  same,  are  not  to  be  classed  M"ffut/s**  or 
**m'eHues**ot  the  land.  If  they  are  still  apon  the  property  at  the  time  of  the 
judicial  sale  thereof,  not  having  been  specially  withdrawn  from  falling  under 
4he  operation  of  the  sale,  nor  made  the  subject  of  a  special  separate  adjudlca> 
tion,  they  pass  to  the  purchaser  of  the  laud  as  part  of  his  purchase. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
Avoyelles.     Cullom^  J, 


A,  V.  Coco  for  Plaintiff,  Appellant. 


William  H,  Peterman  for  Defendant,  Appellee. 


Argaed  and  submitted  May  11,  1897. 
Opinion  handed  down  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  This  case  comes  to  us  on  appeal  by  the  plaintiff 
from  the  action  of  the  District  Court  in  sustaining  an  exception  of  no 
cause  of  action  filed  by  the  defendant  setting  aside  a  writ  of  seques- 
tration which  had  issued  at  appellant's  instance,  and  dismissing  this 
«nit.    Plaintiff  had  filed  a  petition  and  a  supplemental  petition. 

The  allegations  of  the  first  were  as  follows : 

'^That  the  plaintiff,  on  the  26th  of  December,  1896,  became  the 
purchaser  at  sheriff's  sale  at  the  suit  of  the  State  of  Louisiana  ex  rel, 
P.  Breazeale,  District  Attorney,  et  als.  vs.  Clifton  Cannon,  of  the 
following  described  property  situated  in  Avoyelles,  namely : 

''A  certain  tract  of  land  and  improvements  thereon  situated  on 
Yellow  Bayou  in  Avoyelles,  containing  three  hundred  and  fifty -one 
«nd  sixty -one  one -hundredths  acres,  and  being  lot  No.  8  of  the  par- 
tition between  Lester  Cannon  and  Clifton  Cannon  as  per  plat  annexed 
to  said  act  of  partition  recorded  in  alienation  book  F  F  F,  folio  222. 

*'  That  of  this  tract  about  three  hundred  acres  are  of  woodland, 
upon  which,  at  the  time  of  its  seizure,  were  valuable  cypress  brakes, 
for  which  said  land  was  particularly  valuable.  That  he  has  been 
informed  by  reliable  parties,  he  believes  it  to  be  true,  and,  therefore^ 
Alleges  that  since   the  seizure  of  said   property  under  which  he 
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bought  it  aod  daring  the  sheriff's  possession  thereof  one  Edward  E» 
Magee,  who  resides  in  said  parish,  running  a  saw- mill  in  the  neigh- 
borhood of  said  property,  had  forcibly  and  unlawfully  entered  upon 
petitioner's  said  land  with  a  force  of  men,  and  in  the  short  time  of 
the  sheriff's  possession  thereof,  which  had  been  transferred  to  peti- 
tioner, had  cut  and  removed  much  of  petitionei's  most  valuable 
timber,  most  of  which  timber  is  now  lying  on  Yellow  Bayou  directly 
in  front  of  petitioner's  said  property,  and  some  of  which  petitioner 
is  informed  still  lies  on  petitioner's  land.  That  he  fears  that  said 
Magee  would  convert  said  timber  into  manufactured  lumber,  or  that 
he  would  remove  same  from  the  jurisdiction  of  the  court,  or  so  mix 
it  up  with  other  property  as  to  destroy  its  identity.  That  petitioner 
is  informed  that  said  Magee  had  during  the  time  above  set  forth  cut 
about  one  thousand  logs  on  his  said  property,  which  are  still  in  his 
possession  In  Yellow  Bayou  on  petitioner's  land  in  the  neighborhood 
thereof,  which  are  worth  twenty -five  hundred  dollars. 

'^  That  his  principal  inducement  for  purchasing  the  aforesaid 
property  was  the  timber  thereon  at  the  time  of  its  seizure,  and 
which  petitioner  had  just  reason  to  believe  still  existed  at  the  time 
of  the  sale.  That  it  was  only  after  the  sale  that  he  discovered  the 
true  condition  of  things .  Petitioner  avers  that  he  has  the  right  of 
possession  and  ownership  of  all  the  timber  cut  and  on  said  land  by 
said  Magee,  and  now  in  his  possession  as  aforesaid,  and  to  a  writ  of 
sequestration  to  preserve  said  property  during  the  pendency  of  the 
suit,  or  should  said  property  be  removed  or  destroyed  by  said 
defendant  Magee,  then  petitioner  is  entitled  to  a  judgment  for  th& 
estimated  value  of  said  timber  or  such  deficiency  as  might  be  found. 

''The  premises  considered  he  prays  that  a  writ  of  sequestration 
issue  directed  to  the  sheriff,  commanding  him  to  sequester,  seize, 
take  into  his  possession  and  keep  during  the  pendency  of  the 
suit  about  one  thousand  cypress  trees  now  in  the  possession  of 
Edward  F.  Magee,  in  Yellow  Bayou,  in  the  parish  of  Avoyelles,  or 
on  petitioner's  land,  as  above  described,  or  in  the  neighborhood 
thereof ;  that  Magee  be  cited  to  appear  and  answer ;  that  the  legal 
delays  thereafter  expiring  his  rights  of  possession  and  ownership  of 
said  logs  sequestered  be  recognized  and  enforced ;  should,  however^ 
less  quantity  be  found,  or  they  all  be  removed  before  their  seizure, 
then  petitioner  prays  that  Magee  be  condemned  to  pay  petitioner 
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their  estimated  valne,  as  alleged,  at  the  rate  of  two  dollars  and  a 
half  per  log." 

A  writ  of  sequestration  was  ordered  to  and  did  issae  as  prayed  for. 
In  execDtion  of  this  writ  the  sheriff  sequestered  '*  twenty  (more  or 
less)  logs  lying  in  the  swamp  and  six  hundred  and  twenty -three  logs 
{more  or  less)  lying  in  Yellow  Bayou." 

The  defendant  on  January  6,  1897,  applied  for  and  obtained  the 
right  to  bond  the  said  property.  The  record  does  not  show  whether 
this  right  was  exercised  or  when  so  exercised. 

On  the  28d  of  January,  1897,  plaintiff's  supplemental  petition  was 
flled. 

In  it  plaintiff  adopted  and  reiterated  all  the  allegations  of  the 
original  petition  and  the  prayer  thereof.  He  then  averred  that  the 
defendant  Magee  was  further  indebted  to  him  in  the  further  sum  of 
five  hundred  dollars,  making  a  total  sum  of  three  thousand,  instead 
of  twenty- Ave  hundred  dollars  as  originally  claimed,  because 
said  Magee  did  further  undercot,  deaden  and  otherwise  destroy  a  lot 
of  standing  timber  on  petitioner's  land  described  in  the  original  peti- 
tion to  the  extent  of  five  hundred  dollars,  for  which  said  Magee  is 
indebted  to  petitioner. 

Adopting  the  prayer  of  the  original  petition  he  further  prayed  for 
citation  on  Magee  and  judgment  against  him  for  three  thousand 
dollars,  instead  of  twenty-five  hundred  dollars  as  originally  asked 
for. 

On  the  8d  of  February  defendant  filed  an  exception  of  no  cause  of 
action,  which  having  been  eustained  resulted  in  the  judgment 
appealed  from. 

Appellant  in  his  brief  urges  that  '^  viewing,  his  action  in  the  light 
of  the  allegations  of  his  petition  we  have  several  causes  of  action. 
We  have  the  allegation  that  during  the  short  time  of  the  sheriff's 
possession  under  the  writ  of  fl,  fa,  the  defendant,  Magee,  took  a 
force  of  armed  men  and  forcibly  and  without  legal  right  entered 
upon  the  land  and  cut  aud  felled  one  thousand  trees.  That  some  of 
these  trees  are  still  on  the  land  and  claim  is  made  to  the  whole  of 
those  found  on  and  those  found  beyond  the  property.  To  those 
trees  two  distinct  causes  of  action  exist.  To  those  lying  on  the 
land  from  the  fact  alone  of  their  being  there,  and  to  all  from 
the  fact  that  they  were  cut  on  the  land,  and  a  third  cause  of  action 
is  that  embodied  in  the  amended  petition,  which  claims  five  hundred 
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dollars  from  the  andercatting  and  deadening  of  the  trees  standing. 
For  two  of  the  caases  we  contend  plaintiff's  salt  shoald  be  main- 
tained independently  of  the  qaestlon  as  to  what  is  transferred  by  the 
sheriff's  deed.  Independently  of  that  question  he  has  a  certain  and 
distinct  right  to  the  trees  found  on  the  land,  and  to  a  restitution  for 
the  damage  caused  by  the  deadening  of  the  trees  still  standing.'* 
Defendant's  exception  of  no  cause  of  action  is  directed  at  the  whole 
demand.  We  hiaye  to  deal  with  it  in  its  entirety;  that  is  to  say,  i^e- 
must  either  entirely  sustain  or  entirely  reject  it.  We  are  not  called  on 
to  analyze  the  petition  to  ascertain  whether,  if  even  sustained  by 
proof,  particular  portions  of  the  demand  would  not  have  forcedly  to 
be  rejected  as  not  resting  on  a  legal  basis,  and  upon  so  finding  to 
de8ifi:nate  in  our  judgment  what  those  portions  are,  and  sustain, 
defendant's  exception  to  that  extent.  If  defendant  had  good  cause 
to  object  to  any  particular  part  of  plaintiff's  pleadings  he  should 
either  have  made  special  reference  to  that  part  and  prayed  for  re- 
lief under  an  exception  such  as  he  has  filed,  or  he  should  have  made 
a  direct  motion  to  strike  out,  or  he  should  reserve  his  objection  to 
be  urged  on  the  trial  by  way  of  objection  to  the'introduction  of  evi- 
dence. If  we  find  any  portion  of  plaintiff's  petition  able  to  with- 
stand the  made  attack  upon  it  through  the  exception,  we  will  be 
forced  to  reverse  the  judgment  appealed  from  and  remand  the  cause^ 
Under  plaintiff's  allegations  he  became  the  adjudicatee  at  sheriff's 
sale  under  a  fi.  fa.  of  a  tract  of  land  which  derived  a  great  part 
of  its  value  from  the  cypress  trees  standing  by  the  roots  thereon 
at  the  time  of  the  seizure.  A  portion  of  those  trees  so  standing 
were  cut  down  by  a  trespasser  in  the  interval  between  the  seiz- 
ure and  the  sale,  and  the  same  were  still  upon  the  land  which  he 
purchased.  Fearing  that  they  were  about  to  be  removed  without 
shadow  of  right,  he  had  them  sequestered  and  claims  ownership  there- 
of— as  against  a  trespasser.  Under  this  statement  of  facts,  the  trees 
in  question  formed  part  of  the  land  at  the  time  of  the  seizure.  Had 
they  not  been  cut  down  as  they  were,  they  would  have  passed  with 
the  land  to  the  purchaser  at  the  judicial  sale.  The  possession  of  the 
property  passed  from  the  owner  of  the  property  to  the  sheriff  by  the 
seizure.  It  went  in  its  entirety  as  real  estate  into  his  hands.  Had 
there  been  crops  standing  by  the  roots  at  the  time  of  the  seizure,: 
and  had  they  become  detached  during  the  same,  they  would  have 
become  mobilized  and  would  have  enured  to  the  benefit  of  the. 
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seizing  creditor,  as  objects  separate  and  distinct  from  the  land 
of  which  it  had  formed  part  when  seized.  The  snbseqaent  pur- 
chaser  of  the  land  woald  haye  had  no  claim  under  the  express  pro- 
visions of  the  Code  of  Practice  to  the  f raits  and  revenues  produced 
by  the  thing  seized,  pending  the  seizure. 

It  must  not  be  argued  from  this,  however,  that  every  physical  de* 
taching  daring  the  seizure,  of  objects  forming  part  of  the  realty  at 
the  time  of  the  seizure,  has,  as  its  legal  effect,  the  mobilization  of 
the  things  detached  and  of  withdrawing  them,  ipsQ  facto,  from  pass- 
ing under  the  ownership  of  the  subsequent  purchaser  of  the  land  as 
forming  part  of  the  thing  purchased  by  him.  They  might  or  might 
not  so  pass  according  to  circumstances.  The  objects  detached  might 
be  made  the  object  of  a  separate  sale  by  advertisement,  or  by  being 
withdrawn  from  being  included  in  the  sale  of  the  real  estate  by 
proper  announcement.  Trees  standing  by  the  roots  on  property  at 
the  time  of  its  seizure,  which  are  cut  down  by  a  trespasser,  pending 
the  same,  are  not  to  be  classed  '^  fruits"  or  '^  revenues"  of  the  land. 
They  are  not  necessarily  mobilized  by  their  detachment,  any  more 
than  would  be  a  building,  or  a  portion  of  a  building,  on  the  property 
blown  down  by  a  storm  pending  the  seizure.  If  the  latter  were  still 
upon  the  property  at  the  time  of  the  judicial  sale  thereof,  not  having 
been  specially  withdrawn,  nor  made  the  subject  of  a  special,  sepa- 
rate adjudication,  it  would  pass  to  the  purchaser  of  the  land  as  part 
of  his  purchase.  Rogers  vs.  Gillinger,  30  Penn.  State  Reports,  188, 
189;  Leidy  vs.  Proctor,  97  Penn.  State  Reports,  492.  •, 

We  need  not  complicate  the  situation  in  this  particular  case  as  it 
comes  to  us,  by  enlarging  our  inquiries  as  to  what  would  be  the 
rights  of  parties  if  the  trees  cut  by  the  trespasser  were  no  longer  in 
esse  reclaim  able  in  kind,  but  had  been  removed  from  the  property 
and  disposed  of  by  him,  leaving  as  the  sole  recourse  against  him  an 
action  for  damages,  or  as  to  whether  the  purchaser  would  not  be 
entitled,  on  ascertaining  that  the  object  purchased  by  him  had  had  its 
value  impaired  by  standing  trees  having  been  cut  down  during  the 
seizure,  to  either  refuse  to  comply  with  his  bid,  or  insist  upon  a  pro- 
portionate diminution  of  the  price. 

It  is  argued  that  if  they  had  been  removed,  the  action  for  their 
recovery  would  have  been  in  the  sheriff.  The  sheriff  would  unques- 
tionably have  been  entitled  to  sue  for  their  recovery  had  he  been 
a)>le  to  trace  them,  but  it  by  no  means  follows  from  this  that  after 
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the  sale  and  surrender  of  the  main  property  to  the  pnrchaser,  the 
latter  would  not  have  an  independent  right  of  action  for  the  same 
purpose,  if  they  had  passed  to  him  by  the  effect  of  the  sale.  A 
prominence  is  given  to  the  right  of  action  of  the  sheriff  in  the  prem- 
ises to  which  it  is  not  entitled.  Take  the  case  of  the  seizure  of  a 
sugar  plantation  with  improvements  and  stock  thereon,  and  suppose 
that  pending  the  seizure  and  advertisement  of  the  property  for  sale, 
a  portion  of  the  mules  should  have  been  stolen  and  removed,  as  also 
portions  of  the  machinery,  and  that  the  sheriff  having  discovered 
their  whereabouts  had  instituted  proceedings  for  their  recovery,  but 
before  judgment  the  plantation  had  been  sent  to  sale.  Suppose  that 
thereafter  the  objects  removed  should  have  been  recovered  and 
taken  possession  of  by  the  sheriff.  What  would  he  have  done  with 
the  mules  or  the  machinery  so  recovered?  Would  he  have  turned 
them  over  to  the  seizing  creditor,  or  had  them  sold  as  movables,  or 
delivered  them  to  the  seized  debtor,  or  would  he  have  delivered 
them  to  the  purchaser  in  order  to  place  the  thing  purchased  in  the 
condition  it  should  have  been  and  would  have  been  but  for  the  tort 
committed.  We  think  there  can  be  no  question  as  to  the  right  of 
the  purchaser  to  have  had  them  delivered  to  himself.  We  are  of  the 
opinion  that  the  purchaser  would  have  been  entitled  to  take  them. 
We  do  not  propose  to  enter  into  any  elaborate  discussion  of  the  doc- 
trine of  <<  relation"  in  its  connection  with  the  subject  of  judicial 
seizures  and  judicial  sales  and  make  no  further  examination  of  the 
subject  than  is  necessary  for  us  to  reach  a  conclusion  as  to  whether 
plaintiff's  petition  utterly  failed  to  show  a  cause  of  action  as  defend- 
ant claims  it  does. 

Should  there  be  anything  in  the  facts  of  this  special  case  leading 
the  defendant  to  suppose  that  he  might  come  contingently  under  a 
double  liability  from  claims  which  might  be  advanced  by  either  the 
seizing  creditor  or  the  seized  debtor,  he  can  very  easily  protect  him- 
self by  making  them  parties  to  this  proceeding  and  giving  them  the 
opportunity  of  contesting  plaintiff's  demand,  if  any  cause  they  may 
have  for  so  doing,  he  Blanc  vs.  Dashiell,  14  La.  274 ;  Hazard  vs. 
Agricultural  Bank  of  Mississippi,  11  Rob.  326. 

We  think  defendant's  contention  is  wrong,  and  that  the  court  erred 
in  sustaining  the  exception. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  de- 
creed that  the  judgment  appealed  from  be  and  the  same  is  hereby 
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jomiilled,  avoided  and  reversed,  and  it  is  now  ordered  that  the  ex- 
ception of  no  cause  of  action  be  and  it  is  hereby  overruled^  the 
eaose  reinstated  and  remanded  to  the  District  Coart  for  farther  pro- 
ceedings according  to  law. 


No.  12.438.  -— 

49  1257I 
GHABLBS  p.   OOLLOH  vs.   H.   J.   BRUNINO.  j<»    548| 

The  mere  fact  that  two  persons  may  both  be  Interested  pecuniarily  in  the  same 
business  venture,  and  that  each  give  to  It  his  time  and  attention,  does  not 
carry  with  it  as  a  matter  of  law  the  conclusion  that  they  stand  toward  each 
other  as  partners. 

Consent  shown  by  one  person  who  has  furnished  the  capital  by  which  certain  op- 
erations are  carried  on,  that  another  who  has  employed  his  time,  his  skill  and 
iplTen  his  services  for  their  success  should  receive  one- half  of  the  profits  to  be 
derived  from  the  same,  is  perfectly  consistent  with  the  fact  that  the  Utter 
person  stands  toward  the  former  as  a  mere  employee. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Thiard,  J. 

Hughes  &  Favrot  for  PlaintilF,  Appellee. 


Bernard  Titche  for  Defendant,  Appellant. 


Argaed  and  submitted  April  29,  1897. 
Opinion  handed  down  May  81,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Plaintiff  alleged  that  in  July,  1895,  he  entered 
into  a  verbal  contract  of  copartnership  with  the  defendant  for  an 
indefinite  period  under  the  firm  name  of  H.  J.  Brnning. 

That  the  purpose  for  which  said  partnership  was  entered  into  was 
general  contracting,  and  particularly  with  a  view  of  securing  con- 
tracts from  the  city  of  New  Orleans.  That  the  profits  and  losses  of 
aaid  copartnership  were  to  be  divided  equally,  and  of  the  capital, 
plaintiff  was  to  devote  his  time  and  energy  to  the  furtherance  of  the 
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interest  of  the  enterprise,  to  arrange  and  prepare  the  blds^  maket 
contracts  for  material  and  labor  and  snpervise  the  work.  That 
Brnning  was  to  f  arnish  ten  thousand  dollars  capital  in  cash.  / 

That  plaintiff  had  faithfully  complied  with  his  part  of  the  contract,, 
bat  that  said  Braning  had  not  done  so,  having  famished  only  about 
three  thousand  dollars  of  the  capital.  That  Braning  had,  at  all  times,, 
had  control  of  all  the  assets,  books  and  accounts  of  said  partnership. 

That  among  other  work  done  by  said  partnership  were  the  follow- 
ing: 

Repaired  Julia  street  between  Rampart  and  Dryades  streets  in 
New  Orleans. 

Paved  Willow  street  from  Jalia  to  Lafayette,  with  shells. 

Furnished  filing  cases  in  Assessor's  office  at  the  City  Hall. 

Furnished  and  set  new  boiler  and  pumps  in  parish  prison. 

Building  bridge  at  the  intersection  of  Esplanade  and  Broad 
streets. 

Building  bridge  at  the  intersection  of  Oiaiborne  and  Ursuline 
streets. 

That  the  partnership  had  been  successful  and  plaintiff  had  made 
demand  on  said  Bruning  for  an  account  of  the  condition  of  the  same, 
but  Bruning  had  refused  and  continued  to  refuse  to  render  such  an 
account;  that  of  the  profits  he  had  received  only  about  one  hun- 
dred and  eighty  dollars,  and  that  his  interest  in  the  partnership  was 
more  than  two  thousand  dollars,  exclusive  of  interest.  That  he 
was  no  longer  desirous  of  continuing  said  partnership,  and  had  no- 
tified Bruning  accordingly ;  that  Bruning  should  be  made  to  render 
an  account,  and  the  partnership  should  be  dissolved  and  its  affairs 
liquidated. 

He  prayed  that  Bruning  be  ordered  to  file  an  account;  that  the 
partnership  be  dissolved;  that  plaintiff  be  appointed  liquidator  of 
same  and  that  he  have  judgment  to  the  amount  shown  to  be  due 
him  by  defendant  in  the  liquidation  proceedings  with  interest. 

Defendant,  after  pleading  the  general  issue,  specially  denied  that 
he  ever  entered  into  any  contract  of  copartnership  with  the  plaintiff 
at  any  time  or  place,  or  of  any  nature  or  kind  whatever. 

Judgment  was  rendered  by  the  District  Oourt  in  favor  of  the^ 
plaintiff  and  against  defendant,  '<  decreeing  the  dissolution  and  liq- 
uidation of  the  partnership  existing  between  the  said  parties  under 
the  name  of  H.  J.  Bruning,  ordering  the  plaintiff  be  appointed  liq- 
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uidator  of  said  partnership  upon  his  furnishing  bond  with  security 
to  the  amount  of  one  thousand  dollars,  the  amount  of  the  bond  to 
be  increased  should  the  court  deem  it  necessary/' 

Defendant  appealed  suspensively  from  this  judgment. 

Plaintiff  relies  upon  his  own  testimony,  that  of  Fuller,  McDonald 
and  one  Schelin  to  establish  his  claim  that  there  exists  a  partner- 
ship between  himself  and  the  defendant.  Not  a  single  contract  or 
subcontract  has  been  shown  to  have  ever  been  made  wherein  the^ 
name  of  the  plaintiff  appeared,  or  wherein  the  latter  was  known  as- 
one  of  the  contracting  parties  by  those  who  entered  into  them. 

Fallon,  to  whom  a  subcontract  was  given  for  the  brick  work  audi 
resetting  of  certain  boilers  included  in  a  contract  made  in  th& 
name  of  Bruning,  says  that  the  subcontract  was  made  with  him 
through  Collom,  but  he  does  not  assert  or  pretend  that  it  was  made 
in  the  name  of  any  partnership.  He  does  say  that  after  the  contract 
was  made  Collom  represented  himself  to  him  as  being  a  partner  of 
the  defendant,  but  this  was  never  done  in  the  latter's  presence,  nor 
were  such  representations  shown  to  have  ever  come  to  the  latter'a 
knowledge.     All  payments  to  Fallon  were  made  by  Bruning. 

Schelin,  a  brother-in-law  of  the  plaintiff,  testified  that  he  had 
delivered  to  Bruning  a  letter  which  he  had  received  from  Collom  for 
that  purpose;  that  after  reading  the  letter  Bruning  told  him  *^that 
when  Mr.  Collom  got  well  (he  was  then  sick)  to  come  down  and  he- 
would  made  a  settlement  with  him."  In  the  letter  thus  delivered 
plaintifiP  wrote  to  the  defendant  that  he  had  concluded  it  advisable 
that  their  business  relations  should  be  brought  to  a  close,  as  their- 
ideas  on  business  matters  did  not  harmonize,  as  well  as  for  other  rea* 
sons  useless  to  enumerate.  Continuing,  he  said:  '<We  have  now 
completed  all  our  contracts  excepting  the  one  for  constructing  a. 
bridge  at  Ursuline  and  Claiborne  streets.  I  have  been  waiting  for 
the  past  two  months  for  you  to  make  some  effort  to  commence  this 
work,  but  you  have  not  done  so  for  reasons  you  have  not  explained  to 
me.  However,  I  have  formed  my  own  conclusions  in  the  matter.  The 
profits  in  this  particular  contract  will  amount  to  not  less  than 
twenty -eight  hundred  dollars,  and  could  be  completed  in  thirty  day  a 
after  the  material  is  placed  upon  the  ground  as  the  niatter  now 
'Stands  (through  no  fault  of  mine,  however).  I  consider  that  I  am 
justly  entitled  to  my  share  of  the  profits  in  this,  as  well  as  in  the 
balance  of  the  work  now  completed,  making  in  all  due  me-  two 
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thousand  seven  hnndred  and  thirty-eight  dollars.  This  does  not 
include  what  profits  may  eventually  accrue  from  the  boiler  contract. 
I  make  the  following  statement  from  memorandum  kept  by  me 
which  I  believe  to  be  correct : 

ProflU  on  Willow  street  oontract |623 

ProfltB  fill DK  oases  at  City  Hall 549 

Frofits  Julia  street  contract ^ 368 

Profits  Broad  street  brldse 1,M6 

Profits  Ursnllne  street  bridge  contract 2,800 

15,477 

*«Cne-half  of  the  above  belongs  to  me.  Hoping  the  above  will 
meet  with  your  approval  I  will  consider  it  a  favor  if  you  will  advise 
jne  at  how  early  a  date  you  can  make  it  convenient  to  make  settle- 
ments.    I  am,"  etc. 

In  this  letter  the  writer  refers  to  ^'  business  relations  "  between 
himself  and  defendant  and  claims  one -half  the  profits,  but  he  no- 
where claims  the  existence  of  a  '^  partnership  "  between  them.  The 
answer  to  Schelin  by  defendant  that  he  would  make  a  '*  settlement " 
thereafter  with  the  plaintiff  does  not  carry  with  it  therefore  the  con- 
clusion that  the  latter  would  have  us  draw  from  it. 

The  testimony  of  McDonald  was  to  the  effect  that  he  was  foreman 
over  the  work  done  in  execation  of  the  contract  referred  to  as  that 
of  the  Broad  and  Esplanade  Street  Bridge.  He  said  he  understood 
that  he  was  working  for  Gollom  &  Bruning.  Collom  was  the  man 
who  employed  him  and  gave  him  his  instructions  and  paid  him. 
The  first  time  he  saw  Mr.  Bruning  he  was  out  at  the  work 
^standing  by  himself;  he  passed  near  Bruning,  when  the  latter 
addressed  him,  saying:  *'  Has  my  partner,  Mr.  Collom,  been  out  here 
this  morning? "  He  answered  no,  but  that  he  would  be  there 
afier  a  while;  Bruning  asked  him  about  what  time  Collom  gen- 
erally got  out  there;  he  answered  '^  about  9  o'clock  in  the  morn- 
ing and  again  in  the  afternoon,"  and  he  (witness)  then  walked  off; 
3runing  frequently,  was  out  where  work  was  going  on,  but  never 
referred  him  to  Collom  for  anything. 

The  plaintiff's  own  testimony  was  substantially  as  follows: 

'<  On  the  first  day  of  July,  1895,  Mr.  Bruning  suggested  to  me  that 
we  engage  in  the  business  of  contracting.  I  asked  him  how  much 
ready  capital  he  had,  or  how  much  money  he  had  on  hand  in  order 
to  prosecute  the  bnsiness.  He  stated  that  he  had  about  ten  thousand 
dollars  idle  that  he  could  use,  and  if  I  would  prepare  the  bids,  try 
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and  secure  the  work,  that  he  would  furnish  the  ten  thousand  dollars 
capital,  and  also  furnish  the  necessary  bonds  required  by  the  city  on 
contracts.  I  was  to  superintend  the  construction  of  the  work,  make- 
all  contracts  for  material  and  labor  and  we  were  to  divide  the 
profits  and  losses,  whatever  they  might  be.  Upon  the  strength 
of  that  we  secured  the  contracts  contained  in  the  statement."  Refer*- 
ring  to  the  Willow  street  contract,  he  said  that  he  superintended  the 
construction  of  the  work  and  did  all  that  was  necessary  to  secure  the 
material  and  labor ;  that  there  was  no  foreman  on  the  work ;  that  a 
portion  of  the  Julia  street  contract  (the  paving)  was  *'  sublet;"  that 
the  balance  of  the  work  he  superintended ;  that  he,  himself,  made 
the  estimate  in  the  matter  of  the  contract  for  filling  the  cases  in  the 
assessor's  office,  and  a  contract  was  made  with  a  Mr.  Manske 
to  build  them  and  put  them  in  place ;  that  that  was  all  the  labor 
attached  to  it ;  that  he  and  Bruning  together  made  the  contract  with 
Manske  *,  he  was  present  when  the  contract  was  made.  With  refers 
ence  to  the  contract  for  the  bridge  at  Broad  and  Esplanade  streets, 
he  said  he  had  a  foreman  at  that  work  (McDonald),  but  he  was  out 
at  the  work  nine  or  ten  hours  every  day.  With  respect  to  the  con- 
tract for  the  boilers  at  the  court  house  and  jail,  he  said  that 
the  brick  work  and  resetting  of  the  boilers  was  <<  sublet"  to  Fallon; 
that  he,  himself,  superintended  the  balance  of  the  work,  and  that 
the  contract  for  the  Ursuline  and  Claiborne  street  bridge  was  let  in 
its  entirety  to  William  Gause.  He  said  that  he  drew  up  the  bids  for 
these  various  pieces  of  work,  ordered  all  the  material  and  approved 
all  the  bills  before  they  were  paid.  On  cross-examination,  plaintiff 
stated  that  defendant  made  the  proposition  to  him  to  go  into  busi- 
ness together;  that  they  discussed  the  matter  in  a  number  of  inter- 
views, but  that  no  one  was  ever  present  at  these  interviews.  Neither 
Fallon,  McDonald  nor  Schelin  pretend  to  know  anything  of  the 
terms  of  any  arrangement  between  the  plaintiff  and  the  defendant. 
Defendant,  in  his  testimony,  contradicts  the  plaintiff  positively  in 
every  particular  tending  to  show  the  copartnership  claimed.  He 
says  that  the  plaintiff  was  in  his  employ  on  a  salary  of  fifty  dollars 
per  month,  commencing  with  work  on  the  first  contract,  and  he 
testified  that  he  has  been  fully  paid.  Defendant's  brother  testified 
to  having  heard  the  arrangement  which  was  made  between  the  pari- 
ties when  made ;  that  plaintiff  was  employed  by  the  defendant  at  a 
monthly  salary  of  fifty  dollars  per  month. 
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Leaving  aside  plaintiff's  testimony,  sqaarely  contradicted  by  that 
of  defendant  and  his  brother,  the  demand  made  herein  rests  npon 
the  testimony  of  McDonald,  that  Bmning  had,  on  one  occasion, 
disked  him  '*  whether  his  partner,  Collom,  had  been  oot  at  the  works 
on  that  particular  day;"  on  Fallon's  testimony  that  the  plaintiff,  in 
<$onversation  with  him  (bnt  out  of  the  presence  of  Brnning)  referred 
iio  himself  as  being  Brnning's  partner;  on  Schelin's  testimony  that  on 
^landing  the  defendant  the  letter  written  to  him  by  the  plaintiff,  and 
•after  reading  it,  Bruning  had  answered  him  (the  witness)  that  if 
Collom  would  go  down  to  see  him  when  he  got  well  '<he  would  make 
a  settlement  with  him,"  and  upon  the  fact  that  he  actually  rendered 
-services  in  connection  with  the  contracts  referred  to  in  plaintiff's 
pleadings. 

None  of  the  bills  which  plaintiff  declares  he  approved  for  payment 
iare  shown  to  have  been  made  out  otherwise  than  as  against  Bruning, 
rand  none  of  the  parties  who  held  them  were  produced  to  show  that 
plaintiff  was  known  to  them  in  any  of  these  different  transactions  as 
binder  any  liability  upon  the  same.  Plaintiff  assigns  as  a  reason  for 
ihis  that  the  firm  name  was  ''  H.  J.  Bmning."  Plaintiff  produces 
BO  one  other  than  McDonald  (and  he  under  very  unsatisfactory  tes- 
timony) who  ever  heard  Bruning  refer  to  the  plaintiff  as  his  partner, 
and  no  one  who  ever  heard  the  plaintiff  in  presence  of  the  defend- 
ant claim  to  stand  toward  the  latter  in  the  relations  of  a  partner. 
It  is  strange  that  at  some  time  or  other  some  third  person  dealing 
with  these  parties  should  not  have  been  placed  in  a  position  to  know 
and  to  testify  how  they  stood  toward  each  other.  Partnership  is  a 
special  contract  dependent  for  its  creation  upon  the  consent  of  the 
parties  (O.  O.  2806) ,  that  that  particular  relation  should  be  estab* 
lished  between  them.  The  mere  fact  that  two  persons  may  both  be 
interested  pecuniarily  in  the  same  business  venture,  and  that  each 
give  to  it  equally  his  time  and  attention,  by  no  manner  of  means 
4»rries  with  it  as  a  matter  of  law  the  conclusion  that  they  stand 
toward  each  other  as  partners.  Consent  shown  by  one  person  who  has 
-furnished  the  capital  by  which  certain  operations  are  carried  on  that 
another  who  has  employed  his  time,  his  skill  and  given  his  services  for 
•their  success  should  receive  one -half  of  the  profits  to  be  derived  from 
the  same  is  perfectly  consistent  with  the  fact  that  the  latter  person 
stands  toward  the  former  as  a  mere  employee.  Contracts  of  that 
character  are  formed  every  day,  the  extent  of  the  participation  in  the 
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profits  varying  in  the  different  cases.  It  is  possible  that  defendant 
may  have  consented,  as  plaintiff  declares,  that  the  latter  should,  in 
consideration  of  his  services,  divide  equally  with  him  the  profits  to 
be  derived  from  the  contracts  entered  into  between  Braning  and  the 
city  of  New  Orleans,  bnt  the  trouble  is  that  no  one  but  plaintiiT  him- 
self has  testified  to  that  fact,  and  he  is  flatly  and  directly  contradicted 
by  the  defendant  and  his  brother.  It  is  true  that  plaintiff  declares  in 
his  pleadings  (and  so  testifies  also)  that  it  was  agreed  between  de  - 
fendant  and  himself  at  the  inception  of  the  relations  between  them 
that  they  were  to  share  equally  any  losses  which  might  result  from 
the  contracts  referred  to,  but  the  trouble  is  that  no  one  but  the 
plaintiff  seems  to  have  known  of  any  such* arrangement,  and  defend- 
ant swears  positively  that  such  was  not  the  fact. 

Plaintiff's  admission  of  liability  for  losses  was  made  after  the  situ- 
ation had  disclosed  the  fact  that  there  were  no  losses  (as  he  himself 
stated  in  his  testimony)  to  share.  Had  such  losses  occurred,  and 
iiad  defendant  sought  to  have  held  plaintiff  liable  for  one -half  of 
the  same,  the  position  of  parties  would  have  been  reversed  and  de- 
fendant's claim  would  have  failed  for  want  of  proof.  The  whole 
pecuniary  responsibility  to  result  from  unsuccessful  ventures  in  the 
matter  of  these  contracts  would  have  rested  upon  the  defendant. 
Plaintiff's  liability  upon  the  same  was  known  to  no  one,  and  could 
have  been  made  available  to  no  one,  and  the  evidence  in  the  case 
makes  it  very  doubtful  whether  plaintiff's  pecuniary  condition  was 
such  as  would  have  enabled  him  to  respond  to  any  liability  had  such 
arisen. 

Parties  who  thus  stand  in  the  background  while  chances  are  un- 
known and  uncertain  should  be  prepared  when  they  come  to  the 
front  to  sustain  their  pretensions  by  clear  proof.  So  long  as  men 
deal  in  important  mutters  in  the  loose  manner  which  plaintiff 
by  his  own  showing  testifies  he  has  done  with  the  defendant 
in  his  business  arrangements,  they  must  not  be  surprised  to  meet 
with  difficulties  and  losses,  even  with  well  founded  rights.  Courts 
can  not  rectify  the  results  of  gross  carelessness  or  repair  the  effects 
of  over- confidence. 

Granting  all  that  plaintiff  says  to  be  true,  we  can  only  conie  to 
judicial  knowledge  of  its  truth  by  the  application  of  judicial  tests. 
So  tested  plaintiQ's  demand  must  fall. 

We  do  not  feel  justified,  under  the  very  slight  evidence  adduced  to 
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show  a  partnership,  in  holding  that  such  a  partnership  existed  and 
to  reason  thence  by  presumption  to  an  equality  of  interest  in  the 
profits. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed 
that  plaintiff's  demand  be  rejected  and  his  suit  dismissed  without 
prejudice  to  any  right  he  may  have  to  claim  from  the  defendant 
remuneration  for  his  services. 


No.  12,476. 

P.  L.  Gusman  and  Mrs.  H.  A:  Gusman  vs.  Caffbry  Obntral 
Rbfinbry  and  Railroad  Company,  Limitbd,  bt  al. 

It  is  rare  that  abstract  principles  of  law  are  so  fixed  and  absolute  as  not  to  b« 
modified  or  controlled  by  the  special  facts  of  the  case  to  which  they  are  sought 
to  be  applied. 

While  defendant's  proposition  that  **  it  is  not  negligence  in  a  railroad  company  t^ 
construct  or  permit  to  be  constructed  oyerhead  hanging  bridges,  etc,  oyer  its 
tracks  so  low  as  not  to  permit  a  brakeman  to  stand  upright  on  the  top  of  a  box 
car,"  might  be  true,  in  some  special  case,  under  exceptional  circumstances,  It 
is  certainly  not  true  as  a  general  proposition.  On  the  other  hand  were  It  true; 
that  if  a  brakeman  knew  or  was  presumed  to  know  of  the  existence  of  such  a 
construction  he  would  be  held  as  a  general  rule  to  have  assumed  the  risk  of 
injury  therefrom;  it  Is  not  true  that  the  mere  fact  of  such  knowledge  carries 
with  It  necessarily  and  on  all  occasions,  and  under  all  circumstances,  the  cut- 
ting off  of  the  remedy  for  injuries  received  by  him  from  such  constructions. 

A  PPEAL  from  the  Twenty- fourth  Judicial  District  Court  for  the 


/\ 


Parish  of  St.  Mary.     Allen^  J, 


D.  Caffery  <&  Son  for  PlaiutiiTs,  Appellants. 


Farrar^  Jonas  &  Kruttachnitt  for  Defendants,  Appellees. 


Submitted  on  briefs  April  14,  1897. 
Opinion  handed  down  April  26,  1897. 
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The  opinion  of  the  coarfc  was  delivered  by 

NiCHOLLS,  C.  J.  Plaintiffs  have  appealed  from  the  action  of  the 
District  Court  in  sustaining  an  exception  that  plaintiffs'  petition  dis- 
closes *'  no  cause  of  action  "  and  decreeing  that  their  demand  be 
rejected. 

In  the  petition  in  the  case  plaintiffs  alleged  that  on  or  about  July 
1,  1894,  James  E.  Gusman,  a  son  of  petitioners,  from  the  marriage 
between  them,  was  employed  by  Ernest  Wailles,  an  officer  of  the 
CSaffery  Central  Refinery  and  Railroad  Company,  Limited,  and  of  the 
Pranklin  &  Abbeville  Railroad  Company,  as  fireman  on  a  locomotive 
(owned  by  the  latter  company,  or  by  both  of  them),  then  used  and 
operated  by  them  both  in  the  business  in  which  they  were  engaged 
for  their  common  benefit,  as  would  thereafter  be  more  fully  set  out. 
That  Wailles  was  local  manager  of  the  Caffery  Central  Refinery 
and  Railroad  Company,  Limited,  and  also  manager  of  the  Frank- 
lin Sl  Abbeville  Railroad  Company,  and  was  in  full  charge 
and  authority  over  the  Caffery  Central  Refinery,  owned  by 
the  former  corporation  and  operated  by  them,  and  was  also 
in  full  control  over  the  cars,  operation  and  operatives  of  the 
Franklin  &  Abbeville  Railroad  Company,  and  had  full  power  and 
authority  to  employ  and  discharge  all  persons  employed  in  and 
about  said  Caffery  Central  Refinery  and  the  cars  and  locomo- 
tives of  the  Franklin  A  Abbeville  Railroad  Company,  and  espec- 
ially to  employ  petitioners'  said  son.  That  the  Caffery  Cen- 
tral Refinery  is  a  large  factory  for  the  manufacture  of  sugar 
from  cane  and  syrup,  situated  in  the  parish  of  St.  Mary,  near  the 
town  of  Franklin,  on  the  extensive  grounds  on  which  the  Caffery 
-Central  Refinery  and  Railroad  Company,  Limited,  have  con- 
structed and  built  numerous  railroad  switches  and  tracks  for  the 
hauling  of  cane  and  syrup  from  their  said  factory;  that  the  Frank- 
lin &  Abbeville  Railroad  Company  is  a  mere  adjunct  to  the  said 
Oaffery  Central  Refinery  &  Railroad  Company,  Limited,  as  it  has 
been  conducted  since  its  organization  for  no  other  purpose  than  to 
enable  the  said  Caffery  Central  Refinery  and  Railroad  Company  to 
lay  a  road  to  the  sugar  plantations  from  which  they  receive  their 
supply  of  sugar  cane,  and  to  haul  the  said  cane  to  the  said  factory ; 
that  the  railroad  built  by  the  Franklin  and  Abbeville  Company  is 
never  operated  in  any  oiher  business  than  that  of  the  said  Caffery 
Central  Refinery  and  Railroad  Company,  Limited,  and  never  except 
80 
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at  the  times  and  seasons  when  the  said  company  is  in  operation ;. 
that  practically  the  whole  of  the  stock  of  the  Franklin  &  Ahbeville 
Railroad  Company  is  owned  by  the  Caffery  Central  Refinery  Com- 
pany; that  the  Franklin  &  Abbeville  Railroad  Company  is  con- 
trolled and  operated,  and  all  their  affairs  directed  by  the  Caffery 
Central  Refinery  Company  and  was  so  controlled  and  operated  at 
the  time  of  the  employment  of  petitioners'  son  and  of  the  injury 
received  by  him  as  stated  below.  That  the  management  of  both 
corporations  is  one  and  the  same  and  their  business  is  so  completely 
blended  and  inseparable  that  although  they  are  informed  the  pay  of 
their  son  was  charged  upon  their  books  or  account  to  the  Franklin 
&  Abbeville  Railroad  Company,  yet  they  charge  that  the  Caffery 
Central  Refinery  and  Railroad  Company,  Limited,  was  equally  the 
'  master  of  their  son  in  his  said  employment,  or  really  and  substan- 
tially wholly  so,  as  the  said  Franklin  &  Abbeville  Railroad  Company 
has  only  a  nominal  and  fictitious  existence  as  an  independent  cor- 
poration; their  son  being,  at  all  times,  under  the  control  and  di- 
rection of  the  officers  of  the  Caffery  Central  Refinery  and  Railroad 
Company,  Limited,  and  all  his  duties  being  really,  though  not  nom- 
inally, for  the  service  of  the  Caffery  Central  Refinery  and  Railroad 
Company,  Limited. 

That  the  duties  of  their  son  in  his  said  employment  were  princi- 
pally to  keep  up  the  fires  of  the  said  locomotive  and  to  assist  when- 
ever required,  or  whenever  circumstances  made  it  necessary,  in 
doing  the  braking  on  the  train  hauled  by  said  locomotive;  and 
that  the  business  of  said  locomotive  was  to  haul  cars  and  do  Bwitch- 
work  over  the  numerous  tracks  and  switches  on  the  grounds  of  the 
Caffery  Central  Refinery  and  Railroad  Company,  Limited,  and  over 
the  switch  running  from  the  tracks  of  the  Southern  Pacific  Company 
to  the  Caffery  Central  Refinery. 

That  on  the  grounds  of  the  Caffery  Central  Refinery,  the  Caffery 
Central  Refinery  and  Railroad  Company,  Limited,  had  erected,  prior 
to  July  1,  1894,  a  frame  or  derrick  over  one  of  the  said  switches,  which 
frame  consisted  of  two  upright  posts  some  twenty  feet  high  planted 
on  either  side  of  the  said  switch  and  of  a  cross  beam  of  heavy  timber 
standing  at  right  angles  over  and  across  the  said  switch  and  attached 
to  and  supported  by  the  said  upright  posts,  which  cross  beam  stood 
about  four  and  a  half  or  four  feet  above  the  top  of  a  box  car  of  the 
ordinary  height ;  that  the  said  cross  beam  was  too  low  to  permit  & 
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brakeman  standing  erect  on  the  top  of  sach  a  box  car  to  pass  be- 
neath it  in  safety,  and  that  only  by  stooping  or  dodging  could  the 
same  be  avoided  by  a  brakeman  in  such  position,  all  to  the  full 
knowledge  of  said  corporation.  That  the  said  frame  was  erected  for 
the  purpose  of  loading  and  unloading  barrels  from  and  on  the  flat 
cars,  a  block  and  tackle  being  attached  to  the  cross  beam  for  the 
purpose  of  hoisting  said  barrels;  that  the  said,  contrivance  had  been 
found  clumsy  and  impracticable,  and  had,  prior  to  July  1,  1894,  been 
abandoned,  and  after  that  time  was  used  for  no  purpose  whatever, 
and  was  a  useless  obstruction  which  should  have  been  removed  and 
should  never  have  been  erected.  That  said  cross  beam  could  easily, 
and  without  any  expense  or  inconvenience  or  impediment  to  the 
work  for  which  it  was  designed,  have  been'  raised  to  a  height  suffi- 
cient to  enable  a  person  standing  on  a  box  car  to  pass  under  without 
danger,  and  that  not  so  to  build  and  elevate  it  was  great  negligence 
on  the  part  of  said  corporation. 

That  the  constructing  and  maintaining  of  said  hoisting  frame  was 
gross,  wanton  and  culpable  negligence  on  the  part  of  the  Calfery 
Central  Refinery  and  Railroad  Company,  Limited,  and  of  the  Franklin 
&  Abbeville'  Railroad  Company,  because  the  said  contrivance  was 
essentially  murderous,  a  man -trap  built  with  a  reckless  and  wanton 
and  criminal  disregard  of  human  life. 

That  on  July  24,  1894,  while  their  son  was  acting  as  brakeman, 
according  to  his  employment,  his  duties  required  his  presence  on  the 
top  of  a  box  car  of  the  customary  height,  then  in  transit  over  the 
said  switch  over  which  hung  said  cross  beam.  That  the  train,  of 
which  the  car  on  which  their  son  was  formed  part,  rapidly  ap- 
proached the  cross  beam,  their  son  being  a  few  feet  from  the  rear 
of  the  said  car,  near  the  brake,  with  his  back  turned  to  the  said 
beam ;  that  he  nevertheless  was  on  the  lookout  for  the  danger  and 
stooped  or  dodged,  but  on  stooping  and  endeavoring  to  escape  the 
said  beam  he  lost  his  balance  and  fell  over  between  two  cars  to  the 
ground,  where  he  was  horribly  crushed  by  the  cars  and  the  wheels 
thereof.  That  their  son  prudently  endeavored  to  avoid  the  danger- 
ous obstruction,  and  did  so  with  that  amount  of  skill  that  would  be 
expected  of  an  ordinary  man  under  like  circumstances,  and  that  his 
falling,  therefore,  was  due  wholly  to  the  presence  of  said  cross 
beam  over  the  said  switch,  and  not  to  any  fault  or  want  of  care  on 
the  part  of  their  son.    That  their  son  was  five  feet  eight  inches  in 


1268  SUPREME   COURT  OP  LOUISIANA. 


GuBman  vs.  K« finery  and  Railroad  Co.,  Limited,  et  al. 


height.  That  immediately  after  their  son  received  his  injuries  in  the 
manner  stated  the  said  hoisting  frame  was  removed,  and  that  the 
same  has  not  been  rebuilt  in  any  other  position  or  in  any  other 
manner. 

That  the  risk  from  the  said  extraordinary  and  useless  obstruction 
was  one  which  the  said  corporation  had  no  right  to  impose  on  their 
employees;  that  their  son,  after  said  crushing  and  mangling, 
lingered  many  hours  in  great  pain;  that  at  times  he  was  fully 
conscious  of  his  situation,  and  that  to  his  bodily  sufferings  was 
added  the  keenest  mental  agony ;  that  after  enduring  excruciating 
torture  for  thirty  hours  he  finally,  on  July  25,  1894,  died  from  the 
effects  of  the  crushing  and  mangling  received  by  him  as  aforesaid  and 
of  the  suffering  caused  thereby.  That  their  son  was  twenty- seven 
years  of  age  at  the  time  of  his  death,  and  unmarried;  tha*:  be  was 
earning  wages  of  about  forty -five  dollars  per  month,  nearly  all  of 
which  he  gave  to  petitioners  for  their  household  expenses;  that 
he  was  a  good  and  dutiful  son,  in  whom  petitioners  took  great 
pleasure  and  comfort,  and  whose  death  has  distressed  them  and 
caused  them  sorrow  beyond  measure.  That  by  the  gross,  wanton 
and  culpable  negligence  of  the  said  corporation  in  erecting  and  main  - 
taining  said  dangerous  contrivance,  useless  as  it  was,  under  their 
sole  control  and  in  causing  the  use  of  such  switch  in  the  unsafe  con- 
dition described,  and  in  running  over  such  switch  cars  and  train, 
manned  by  brakemen,  whose  duty  necessarily  require  their  presence 
on  the  top  of  cars,  all  as  set  out  in  the  petition,  and  in  so  causing  their 
son  to  fall  and  become  wounded  and  mutilated  he  sustained  through 
his  said  injuries  and  mental  and  bodily  suffering,  damage  in  the  sum 
of  ten  thousand  dollars,  which  petitioners  are  by  law  entitled  to 
demand,  and  that  by  the  same  fault  and  negligence  in  causing  to 
them  the  loss  of  their  son,  the  loss  of  his  comfort,  help,  affection  and 
society  and  their  consequent  sorrow  and  distress  they  have  suffered 
damage  in  their  own  right  in  the  sum  of  ten  thousand  dollars.  That 
the  Caffery  Central  Refinery  and  Railroad  Company,  Limited,  is 
responsible  for  all  above  acts  and  faults  of  the  Franklin  &  Abbeville 
Railroad  Company,  and  that  the  fault  and  negligence  of  one  is  that 
of  both,  and  so  that  they  are  liable  in  solido  for  said  sum. 

Plaintiffs  prayed  that  they  recover  judgment  against  the  two  cor- 
porations in  solido  for  the  amount  stated,  with  interest  and  costs. 

Counsel  of  defendants  in  their  brief  say:     ''The  only  allegation  of 
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negligence  on  behalf  of  the  defendant  is  having  the  beam  so  near  the 
top  of  the  cars.  Defendants  submit  that  from  the  allegations  of  the 
petition  no  cause  of  action  is  disclosed  for  the  reason  that  it  was  one 
of  the  assumed  risks  of  decedent's  employment,  he  having  knowl- 
edge of  the  height  of  said  beam  and  its  position.  The  question  of 
injuries  of  this  kind  is  not  new  and  has  been  decided  by  almost  every 
court  in  the  land,  all  of  which,  we  believe,  have  maintained  a  doc- 
trine that  it  is  not  negligence  for  a  railroad  company  to  construct,  or 
permit  to  be  constructed,  overhanging  bridges,  water-spouts,  coal 
sheds,  eaves  from  sheds,  etc.,  so  low  as  not  to  permit  a  brakeman  to 
stand  upright  on  the  top  of  a  box  car.  That  if  the  brakeman  knew 
or  was  presumed  to  know  of  the  existence  of  such  obstruction  he 
assumed  the  risk  and  could  not  recover." 

They  quote  from  Brossman  vs.  Lehigh  Railroad  Company,  118 
Penn.  State,  Reports,  490  (6  Atlantic  Reporter,  226)  ;  Baylor  vs.  The 
Delaware,  etc.,  R.  R.  Co.,  40  New  Jersey  Law  Reports,  23;  Rock  vs. 
Retsoff  Mining  Co.,  15  New  York  Supplement,  872;  Piatt  vs. 
Chicago,  St.  Paul  &  Missouri  Railway  Co.,  51  N.  W.  Rep.  254;  Lynch 
vs.  New  York,  L.  E.  &  W.  R.  R.,  18  New  York  Supplement,  417,  and 
Gibson,  Adm'r,  vs.  The  Erie  Railway  Co.,  63  New  York  Reports,  449, 
in  support  of  that  position,  and  direct  the  attention  of  the  court  to 
numerous  other  decisions  by  reference. 

Plaintiffs  maintain  that  the  doctrine  contended  tor  is  not  law  and 
has  never  been  recognized  in  Louisiana.  They  contend,  on  the 
authority  of  Sherman  &  Redfleld  on  Negligence,  4  Ed.  Sec.  198; 
Beach  on  Contributory  Negligence,  Sec.  134,  and  Patterson's  Rail- 
way Accident  Law,  Sec.  289 : 

1.  That  an  overhead  beam  across  the  track  of  a  railway  company, 
which  is  too  low  for  a  brakeman  to  pass  beneath  while  standing 
upon  the  top  of  a  box  car,  is  an  essentially  murderous  contrivance, 
and  its  maintenance^  especially  after  it  has  become  useless,  is  gross 
negligence. 

2.  The  risk  of  injury  from  such  a  stracture  is  not  assumed  by  an 
employee  where  the  dangeroas  apparatus  is  under  the  exclusive 
control  of  the  employer  and  who  could  easily  have  removed  it  and 
whose  duty  it  was  to  have  done  so. 

We  are  of  the  opinion  that  the  District  Court  erred  in  sustaining 
defendants'  exception.  Defendants  should  answer  and  the  issues  be 
determined  after  all  the  facts  and  circumstances  of  the  case  are 
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before  the  court.  It  is  rare  that  abstract  propositions  of  law  are  so 
fixed  and  absolute  as  not  to  be  modified  or  controlled  by  the  special 
facts  of  the  cases  to  which  they  aro  sought  to  •  be  applied.  While 
defendants'  proposition  that  ''it  is  not  negligence  in  a  railroad 
company  to  construct  or  permit  to  be  constructed  overhanging 
bridges,  etc.,  over  its  tracks  so  low  as  not  to  permit  a  brake- 
man  to  stand  upright  on  the  top  of  the  box  car"  might  be  true 
in  some  special  case  under  exceptional  circumstances,  it  is  cer- 
tainly not  true  as  a  general  proposition.  On  the  other  hand,  were 
it  true  that  if  a  brakeman  knew  or  was  presumed  to  know  of  the 
existence  of  such  a  construction,  he  would  be  held,  as  a  general 
rule,  to  have  assumed  the  risk  of  injury  therefrom ;  it  is  not  true 
that  the  mere  fact  of  such  knowledge  carries  with  it  necessarily  and 
on  all  occasions,  and  under  all  circumstances,  the  cutting  off  of 
remedy  for  injuries  received  by  him  from  such  constructions. 

We  are  by  no  means  prepared  to  say  that  plaintiffs  could  not, 
through  testimony  properly  received,  under  their  pleadings,  present 
a  state  of  facts  such  as  would  entail  liability  on  the  defendants  upon 
the  demand.  It  is  particularly  proper  in  cases  of  the  character  of 
the  present,  resting  so  largely  on  facts,  that  the  rights  and  obliga- 
tions of  parties  be  tested  after  the  entire  situation  has  been  devel- 
oped and  brought  out  by  testimony. 

For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  appealed  from  be  annulled,  avoided  and  reversed,  and 
it  is  now  ordered  that  the  suit  be  reinstated,  and  the  cause  is  hereby 
remanded  to  the  lower  court  for  further  proceedings  according  to 
law. 


No.  12,435. 

Postal  Telegraph  Cable  Company  op  Louisiana  vs.  Louisiana 

60  '^f  Western  Railway  Company. 

60    788| 

^1  1889|  UDder  the  provisions  of  Act  124  of  1890  and  the  act  of  the  Congress  of  the  United 

5]  i^M  States  with  reference  to  the  construction  and  maintenance  of  telegraph  linos, 

61  1614(  nothing  more  than  an  easement  or  right  of  way  was  intended  to  be  authorized 
49    127a  ^^  ^^  acquired  by  telegraph  and  telephone  companies  on  rights  of  way  alroady 

119     775.  appropriated  or  expropriated.    The  lawmaker  did  not  intend  to  abridge  the 

franchise  of  the  corporation  already  holding  possession  or  to  cast  affirmative 
active  duties  upon  them  In  respect  to  such  lines  as  might  be  constructed 
upon  their  right  of  way. 
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Under  saoh  circumstances  thei  words  '*valmt  of  tht pTop€rty  to  be  expropriattd**  (0.  O. 
2623)  mean  "  value  of  the  use  and  occupation  of  the  property  to  be  appropriated.** 

In  determining  what  is  a  fair  compensation  for  the  nse  and  occupation  of  the 
land  sought  to  be  expropriated,  the  improved  condition  of  the  land  is  a  proper 
element  to  be  considered.  The  defendants  are  not  entitled  to  recoyer  the 
original  cost  of  the  improvements,  but  are  entitled  to  reasonable  remuneration 
in  yiew  of  the  same. 

APPEAL  from  the  Seventeenth  Judicial    District    Court   for  the 
Parish  of  Lafayette.     DeBaillwi^  J, 


Tho8,  H,  Lewis  and  James  H,  MeLeary  for  PlaintifF,  Appellee : 

Act  No.  124,  regular  session  of  1880,  amending  Sec.  No.  696  of  the 
Revised  Statutes,  gives  the  right  to  erect  telegraph  lines  along 
and  over  the  lands,  privileges  and  servitudes  of  all  persons  and 
corporations  within  this  State,  that  right  to  be  exercised  by  an 
expropriation  suit  fixing  the  extent  of  ground  privileges  and 
servitudes  to  be  taken  by  the  plaintifif,  and  the  amount  of  com- 
pensation to  be  made  to  the  defendant  company  for  the  land 
taken  and  the  damages  inflicted,  if  any.        ' 

The  statutes  of  this  State  accurately  lay  down  the  rule  by  which  the 
defendant  company's  rights  must  be  governed.  The  plaintiff 
must  pay  for  the  true  value  of  the  land  taken — its  present  mar- 
ket value — and  no  more.  The  cost  to  the  defendant  of  preparing 
its  right  of  way,  and  its  availability  for  the  construction  of  a 
telegraph  line,  are  not  to  be  taken  into  consideration.  O.G.,Arts. 
2628,  2632,  2683;  3^  An.  344,  R.  R.  Co.  vs.  Murrell.  The  remedy 
being  statutory,  common  law  authorities  have  no  application. 

The  law,  in  requiring  jurors  in  such  cases  to  be  freeholders,  gives  to 
them  the  character  of  experts,  and  they  are  authorized  to  resort 
to  their  knowledge  and  judgment  in  forming  an  estimate  of  the 
value  of  the  land  to  be  taken,  and  their  verdicts  have  been  uni- 
formly respected  by  the  court,  and  will  not  be  disturbed  by  the 
Supreme  Court,  unless  it  be  found  that  they  are  '<  inconsistent  with 
the  proof  in  the  record  or  entirely  unsupported  by  evidence." 
89  An.  707,  R.  R.  Co.  vs.  Frank,  and  other  cases. 

In  estimating  the  damages,  if  any,  inflicted  upon  the  defendant 
company  in  addition  to  the  loss  of  the  land  taken,  the  jury  may 
take  into  consideration  the  advantages  which  the  defendant 
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company  may  derive  from  the  project  for  which  the  expropria- 
tion takes  places.  15  An.  481,  Vicksbarg  R.  R.  Oo.  vs.  Caulder- 
wood ;  31  An.  478,  Jefferson  &  Lake  Pontchartrain  R.  R.  vs.  New 
Orleans. 

By  permission  of  the  attorneys  in  the  case  of  this  plaintiff  company 
in  the  salt  against  Morgan's  Louisiana  &  Texas  RaUroad  Com- 
pany, recently  decided  by  this  court,  the  following  extracts  from 
the  syllabus  of  their  brief  in  that  case  are  added : 

^'The  plaintiff  will  exercise  the  mere  nominal  right  of  stretching  its 
wires  along  and  above  this  track,  taking  the  actaal  use  of  only  a 
few  square  feet  of  land.  The  market  value  of  this  right  is  fixed 
by  indisputable  evidence  at  a  purely  nominal  figure. 

<<  Defendant  is  entitled  to  no  compensation  for  alleged  danger  of 
derailment  of  trains  from  falling  of  poles  and  wires,  because  the 
proof  is  that  such  danger  is  so  remote  as  to  be  purely  theo- 
retical, *  *  *  because  defendant  is  entitled  to  recover  only  the 
market  value  of  its  land  appropriated  for  public  purposes  con- 
sidering the  question  of  its  adaptability  for  any  and  every  pur- 
pose  to  which  it  may  be  pnt,  and  not  compensation  for  contingent 
and  speculative  damages  to  rise  from  the  public  use  to  which  it 
is  to  be  put.  The  true  Inquiry  is  solely :  what  is  the  market 
value  of  the  land,  in  view  of  any  use  to  which  it  may  be  applied, 
and  of  all  the  uses  to  which  it  is  adapted.  Lewis  on  Eminent 
Domain,  Sees.  478  and  479. 

'^  Where  a  portion  of  a  tract  of  land,  or  a  piece  of  a  property 
is  taken  for  a  public  use,  compensation  may  be  allowed  for 
all  depreciation  of  the  value  of  the  remainder  of  the  property 
due  to  exposure  to  danger  from  said  use ;  but  it  is  to  be  borne  in 
mind  that  compensation  is  not  to  be  given  for  increased  exposure 
and  risk,  nor  for  probable  losses  by  the  exposure  alleged,  but 
simply  for  depreciation  in  market  value  of  the  property  by  rea- 
son of  the  exposure.  See  Lewis  on  Eminent  Domain,  Sees. 
496,  497  and  498 ;  Hornstein  vs.  Atlantic  &  Great  Western  Rail- 
road Company,  61  Penn.  St.  Rep.  87;  Pittsburg,  Bradford 
&  Buffalo  Railroad  Company  vs.  McCloskey,  110  Penn.  St. 
Rep.  436,  S.  C.  Atl.  Rep.  655 ;  Pierce  vs.  Worcester  &  Nashua 
Railroad  Company,  105  Mass.  201. 

*<The  law  is  well  settled  that  damages  for  anticipated,  improper  or 
illegal  construction  or  use  of  a  line  of  telegraph  or  railway  are  to< 
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be  excladed  in  a  condemnation  proceeding.  Lewis  on  Eminent 
Domain,  Sefc.  482 ;  Carpenter  vs.  The  Eastern  &  Amboy  Railroad 
Company,  24  New  Jersey  Equity  Reports,  249;  same  case, 
76  New  Jersey  Equity  Reports,  168;  Hill  vs.  Mohawk  &  Hudson 
Railroad  Company,  7  New  York,  162." 


Garland  <fe  Dupre  and  Den^gre^  Blair  <&  Dei^gre  for  Defendant, 
Appellant. 


Argued  and  submitted  April  3, 1897. 
Opinion  handed  down  May  10,  1897. 
Rehearing  refused  May  81,  1897. 


These  plaintiffs  instituted  proceedings  to  obtain  the  condemnation 
of  the  property  necessary  for  the  operation  of  their  line  of  telegraph 
between  New  Orleans  and  the  town  of  Lafayette  over  the  right  of 
way  of  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company, 
Ante,  p.  68. 

The  questions  presented  were,  first,  whether  Act  No.  124  of  1880 
gave  the  right  to  construct  a  telegraph  line  over  a  railroad's  right  of 
way,  and  second,  the  amount  of  compensation  to  the  defendants,  if 
such  right  existed  and  was  exercised.  The  court  held  that  the  act 
of  1880  gave  such  a  right  and  affirmed  the  verdict  of  the  jury,  allow- 
ing compensation  at  the  rate  of  fifty- four  dollars  per  mile.  The 
object  of  the  present  suit  is  to  extend  plaintiffs'  telegraph  line  from 
the  city  of  Lafayette  to  the  Sabine  river,  a  distance  of  one  hundred 
and  five  and  forty-one  one -hundredths  miles,  over  and  along  the 
right  of  way  of  the  railroad  of  the  defendant  company,  which  is  a 
continuation  of  that  of  the  Morgan's  Louisiana  and  Texas  Railroad 
and  Steamship  Company.  Plaintiffs  obtained  judgment  in  their 
favor  in  the  District  Court,  the  jury  fixing  the  compensation  to  be 
paid  to  defendants  at  eight  dollars  and  fifty  cents  per  mile,  and  de- 
fendants appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  C.  J.    The  only  issue  before  us  is  as  to  the  amount  of 
compensation  allowed.     Appellants  contend  it  is  entirely  too  small 
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4md  call  our  attention  to  the  great  difference  between  the  award 
in  the  present  case  and  that  in  the  matter  of  the  Morgan 
Railroad.  Counsel  on  their  behalf  say:  "Considering  that  one 
railroad  is  merely  a  continuance  of  the  other — that  the  evidence 
proceeds  on  the  same  lines — the  two  awards  are  too  far  apart  for 
both  to  receive  the  sanction  of  the  same  court.  They  can  not  be 
•explained,  even  as  a  difference  of  opinion,  after  considering  the 
same  elements  of  value.  They  can  only  be  explained  on  the  theory 
that  the  two  juries  proceeded  on  different  views  of  the  law.  In 
other  words,  the  present  jury  did  not  apply  to  this  case  the  law  as 
laid  down  in  the  Morgan  Company  case.  Hence  this  case  presents 
not  simply  a  difference  of  opinion  as  to  a  question  of  fact — the  value 
^f  the  property  appropriated.  The  insignificant,  unprecedentedly 
low  award  evidences  a  mistaken  view  of  the  law  of  the  case.  Either 
this,  or  the  jury  were  influenced  by  prejudice. 

We  have  carefully  examined  the  evidence  in  this  case  in  reference 
to  the  amount  awarded  to  the  defendant  company.  Quoad  that 
question  the  burden  is  on  them  to  make  good  their  claims.  The  ex- 
propriation proceeding  in  this  suit  is  of  a  character  different  from 
that  with  which  we  are  usually  called  on  to  deal.  Ordinarily  such 
demands  have  been  based  on  a  prayer  by  a  railroad  company  to  ob- 
tain a  right  of  way  by  original  expropriation  from  the  owners  of  the 
fee.  In  the  case  at  bar  the  right  of  way  is  sought  to  be  obtained 
from  a  railroad  which  holds  its  own  right  of  way,  through  having 
itself  exercised  a  right  of  expropriation,  or  appropriation  or  both. 
In  answer  to  a  question  propounded  by  the  defendants'  counsel  to 
those  of  the  plaintiffs  as  to  the  nature  and  character  of  the  rights 
plaintiffs  were  seeking  to  acquire  herein,  they  answered  they  sought 
the  acquisition  in  part  of  the  fee  of  the  defendants'  right  of  way 
and  the  acquisition  in  part  of  an  easement  upon  it. 

It  is  generally  accepted  as  true  that  lands  devoted  to  one  public 
use  can  not  be  subjected  to  another,  unless  the  authority  so  to  do  be 
given  in  express  words  or  by  necessary  implication;  that  the  Legis- 
lature is  not  presumed  to  have  intended  to  allow  that  this  should  be 
<lone  (Lewis  on  Eminent  Domain,  Sec.  267) .  In  view  of  that  fact 
statutes  bearing  on  that  subject  must  be  strictly  construed. 

In  1880  the  General  Assembly  of  Louisiana,  by  Act  No.  124  of  that 
year,  enacted  that  corporations  chartered  or  formed  under  the  laws 
<>f  this  State  or  under  the  laws  of  the  United  States,  for  the  purpose 
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of  transmitting  intelligence  by  mag  netic  telegraph  or  telephone  or 
other  system  of  transmitting  intelligence  the  equivalent  thereof, 
may  construct,  maintain  such  telegraph,  telephone  or  other  lines 
necessary  to  transmit  intelligence  along  all  State,  parish  or  public 
roads  or  pnblio  works,  and  along  and  parallel  to  any  of  the  railroads 
in  the  State,  and  along  and  over  the  waters  of  this  State,  providedy 
that  the  ordinary  use  of  such  roads,  works,  railroads  and  waters  be 
not  thereby  obstructed,  and  along  the  streets  of  any  city,  with  the 
consent  of  the  council  or  trustees  thereof,  and  such  companies  shall 
be  entitled  to  the  riglit  of  way  over  all  lands  belonging  to  the  State, 
and  over  the  lands,  privileges  and  servitudes  of  other  persons  and 
corporations,  and  the  right  to  erect  poles,  piers,  abutments  and  other 
works  necessary  for  constructing,  working,  operating  and  maintain- 
ing their  lines  and  works  upon  making  just  compensation  therefor. 
That  in  the  event  such  company  shall  fail  on  application  therefor  to 
secure  such  right  by  consent,  contract  or  agreement  upon  just  and 
reasonable  terms,  then  such  companies  or  corporations  shall  have 
the  right  to  proceed  to  expropriate  the  same  as  provided  in  aud  by 
the  laws  of  the  State  relative  to  expropriation  of  lands  for  railroads 
and  other  works  of  public  utility,  and  shall  so  construct  their  works 
as  not  to  impede  or  obstruct  the  full  use  of  the  highways,  navigable 
waters  or  the  drainage  or  natural  servitudes  of  the  land  over  which 
the  right  of  way  may  be  exercised. 

On  the  24th  of  July,  1866,  Congress  passed  an  act  entitled  '^An 
act  to  aid  in  the  construction  of  telegraph  lines  and  to  secure  to  the 
government  the  use  of  the  same,  for  postal,  military  and  other  pur- 
poses," by  which  it  was  enacted  that  any  telegraph  company  now 
organized,  or  which  may  hereafter  be  organized  under  the  laws  of 
any  State  of  this  Union,  shall  have  the  right  to  construct,  maintain 
and  operate  lines  of  telegraph  through  and  over  any  portion  of  the 
public  domain  of  the  United  Staten,  over  and  along  any  of  the  mili- 
tary or  post  roads  of  the  United  States  which  have  been  or  may  be 
hereafter  declared  such  by  act  of  Congress,  and  over,  under  and 
across  the  navigable  streams  or  waters  of  the  United  States,  providedj 
that  such  lines  of  telegraph  shall  be  so  constructed  and  maintained 
as  not  to  obstruct  the  navigation  of  such  streams  and  waters,  or  in- 
terfere  with  the  ordinary  travel  on  such  military  or  post  roads. 

In  1872  Congress  declared  all  the  railroads  in  the  country 
which   were    then   or    might    thereafter    be    in    operation,    post 
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roadB.  The  syllabus  of  the  decision  of  this  conrt  reported  in 
Ante,  p.  58,  declares  that  ''Act  No.  124  of  1880  gives  the  right  to 
constrnct  a  telegraph  line  over  a  railroad's  right  of  way;"  that  "the 
acts  of  Congress  of  1866  and  1872  are  on  the  same  subject  and  give 
the  right  to  constrnct  a  line  of  telegraph  nnder  certain  conditions 
along  and  over  the  right  of  way  of  railroads,  and  that  the  State  law 
was  subordinated  to  these  acts,  but  might  be  resorted  to  for  con- 
demnation and  compensation." 

What  nnder  the  laws  cited  was  the  character  of  the  right  granted? 
Was  it  a  right  to  disp  ssess  railroad  companies  of  the  fee  (if  any 
they  had)  of  a  portion  of  land  which  they  had  acquired  themselves 
by  expropriation,  or  was  the  right  limited  to  an  *'  easement,"  and 
this  right  subject  to  be  modified  by  changing  conditions  of  the  rail- 
road companies  as  to  their  own  necessities?  Was  it  the  intention  of 
the  lawmaker  to  make  the  prior  acquired  right  yield  permanently 
to  the  last  one  acqnired?  Was  the  latter  a  fixed  right  not  suscept- 
ible of  change,  or  was  it  a  temporary  one  taken,  subject  to  the  para- 
mount, ultimate  right  of  the  first  company,  to  be  regained  and 
re-exercised  in  case  of  necessity. 

Lewis  (Sec.  267)  declares  that  property  not  in  use  for  railroad 
purposes  and  not  necessary  to  the  proper  exercise  of  the  corporate 
franchise  may  be  taken  by  another  company.  He  says  (Sec.  269) 
that  ''  a  telegraph  may  be  established  along  a  railroad  right  of  way, 
it  being  no  material  interference  with  the  use  for  railroad  purposes," 
adding:  ''but  a  special  authority  to  a  telegraph  company  to  build 
upon,  over  or  under  any  public  road,  street  or  highway,  is  to  be  con- 
strued strictly,  and  when  such  new  right  is  given,  it  must  be  so  ex- 
ercised as  to  do  as  little  injury  as  possible  to  the  old  way  or  road." 

When  the  whole  of  the  right  of  way  of  a  railroad  is  needed  longi- 
tudinally for  railroad  purposes,  or  when  grounds,  shops  and  the 
like,  which  are  devoted  to  special  uses  in  connection  with  the  road 
and  necessary  to  its  operation  and  in  constant  use,  in  connection 
therewith,  it  should  not  be  permitted  to  be  ousted  completely  from 
its  rights  by  a  newcomer  seeking  to  exercise  a  franchise  of  a  differ - 
enti  character,  unless  under  most  extraordinary  circumstances,  if 
at  all. 

We  have  noticed  these  general  principles  as  the  starting  point  for 
an  examination  of  the  character  of  the  right  which  is  to  be  acqnired 
by  the   plaintiffs   herein,   and   of  the  extent  it  can  be  permitted 
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to  interfere,  either  permanently  or  temporarily,  with  those  of  the 
defendant,  inasmuch  as  the  amonnt  of  compensation  to  be  awarded 
will  be  affected  by  those  facts.  We  may  say,  in  that  connection, 
that  we  are  by  no  means  certain  that  the  defendants  themselves 
have  more  than  an  <'  easement"  over  a  large  portion  of  their  right 
of  way.  The  evidence  shows  that  when  built,  the  road  was  con- 
structed, in  large  part,  over  the  public  lands  of  the  government 
of  the  United  States,  and  it  is  more  than  likely  that  most  of  their 
right  of  way  is  held  by  ^<  appropriation"  or  '^  occupancy"  instead  of 
by  purchase,  grant  or  expropriation — and  that  defendants  have  no 
"  fee"  which  the  plaintififs  could  expropriate,  even  if  the  law  author- 
ized them  to  do  so.  Be  that  as  it  may,  we  do  not  think,  under  the 
terms  of  the  laws  cited,  that  more  than  an  easement  or  right  of  way 
was  intended  to  be  authorized  to  be  acquired  by  telegraph  and  tele- 
phone companies  over  rights  of  way  already  appropriated  or  expro- 
priated. We  do  not  think  it  was  the  intention  of  the  lawmaker  to 
abridge  thd  franchises  of  the  corporation  already  holding  possession, 
or  to  cast  aflBlrmative,  active  duties  upon  them  in  respect  to  tele- 
phone lines  which  might  be  constructed  upon  their  right  of  way.  We 
think  the  lawmaker  intended  simply  to  force  public  corporations 
holding  a  right  of  way  by  expropriation  to  permit  the  use  and  occu- 
pation of  a  portion  of  the  same,  whenever  the  conditions  under 
which  the  legal  permission  to  do  so  was  granted  and  upon  which 
it  was  based  were  found  to  exist,  and  so  long  as  they  should 
continue  to  exist.  These  conditions  are  *'  that  the  ordinary  use 
of  the  roads,  works,  railroads  and  waters  be  not  thereby  obstructed." 
We  are  inclined  to  believe  that  should  the  situation  of  affairs  change 
subsequently  so  as  to  make  it  necessary  for  the  original  corporation 
in  order  to  carry  out  their  functions  and  duties  to  resume  the  use  of 
the  whole  or  a  portion  of  the  right  of  way  which  the  second  company 
bad  newly  acquired,  they  could  legally  do  so  (unless  controlled  by 
special  considerations)  through  proper  proceedings  and  proof  and 
under  proper  conditions.     Qui  prior  eat  tempore  potior  eat  jure. 

The  State  government,  in  the  statute  quoted,  ^'  granted  to  telegraph 
companies,  conditionally,  the  privilege  of  constructing  and  maintain- 
ing their  lines  over  and  along  all  State,  parish  and  public  rolids  or 
public  works,"  and  ''along  and  over  the  waters  of  the  State,"  and 
declared  that  such  companies  should  be  entitled  to  the  ''right 
of  way  over  all  lands  belonging  to  the  State  and  over  the  lands. 
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privileges  and  servitudes  of  other  corporations,  and  the  right  to 
erect  poles,  etc.,  necessary  for  constrncting,  working,  operating  and 
maintaining  the  lines."  There  is  nothing  in  the  language  of  this  law 
indicative  of  an  intention  of  doing  more  than  authorizing  a  condi- 
tional easement  or  servitude  upon  defendants'  right  of  way.  The 
compensation  to  which  defendants  are  entitled  for  the  use  and  occu- 
pation of  a  portion  of  their  right  of  way  would  vary  materially  (if 
that  be  the  character  of  the  right  to  be  acquired  by  the  plaintiffs) 
from  what  it  would  be  entitled  to  if  these  proceedings  were  to  carry 
with  them  to  plaintiffs  the  fee  of  any  portion  of  defendants'  right  of 
way. 

<<  Upon  the  principle,"  says  Lewis  (Sec.  278),  *'  that  statutes  con- 
ferring compulsory  powers  are  to  be  strictly  construed  it  follows, 
that  where  the  estate  taken  is  not  defined  only  such  estate  or  interest 
will  vest  as  is  necessary  to  accomplish  the  purpose  in  view.  Thus 
under  an  authority  to  take  land  for  a  highway,  railroad  or  other  use, 
only  an  easement  can  be  acquired."  A  right  of  way  in  legal  meaning 
is  a  mere  easement  on  the  lands  of  others.  (Am.  and  Eng.  Ency.  of 
Law,  Vol.  6,  verbo  Eminent  Domain,  p.  631.) 

The  basis  of  calculation  would  be  different  as  between  the  parties 
to  this  suit  from  what  it  would  be  if  the  plaintiffs  were  seeking  to 
obtain  rights  under  an  original  expropriation  from  the  original 
owners  of  lands  for  public  purposes. 

It  would  be  difficult  to  ascertain  the  '<  market  value  "  of  the  land 
taken  op  in  the  erection  of  a  telephone  line  over  a  railroad's  light 
of  way,  even  if  the  railroad  company  held  the  fee.  When  once  the 
land  which  is  included  in  such  a  right  of  way  has  become  separated 
from  the  different  tracts  of  which  it  originally  formed  part,  it  has 
practically  become  hora  de  commerce  as  land.  The  value  of  the  lands 
from  which  they  have  become  detached  and  which  border  the  right 
of  way  furnishes  a  poor  basis  for  determining  that  within  the  right  of 
way,  as  the  latter  has  ceased  to  be  available  for  general  purposes. 

The  Civil  Code  directs  the  jury  of  experts,  impaneled  to  assess 
the  value  of  the  land  sought  to  be  expropriated,  to  '*  determine  by 
their  verdict,  after  hearing  the  parties  and  their  evidence,  what  is 
the  value  of  the  land  described  in  the  petition,  and  what  damages, 
if  any,  the  owner  would  sustain  in  addition  to  the  loss  of  the  land 
by  its  expropriation  "  (C.  0.  2622) ,  and  declares  that  <*  in  estimating 
the  value  of  the  property  to  be  expropriated  the  basis  of  assessment 
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shall  be  the  true  value  which  the  land  posseased  before  the  contem- 
plated improvement  was  proposed,  without  deducting  therefrom  any 
amount  for  the  benefit  derived  by  the  owner  from  the  contemplated 
improvement  or  work  "  (0.  0.  2628). 

The  articles  of  the  Code  on  this  subject  deal  obviously  with  the 
question  of  expropriation  and  assessment  as  presented  in  its  most 
usual  form,  and  provide  no  standard  where  the  object  of  the  expro- 
priation is  the  acquisition  by  one  corporation  of  a  right  of  way  or 
right  of  occupation  and  use  over  a  right  of  way  already  acquired  by 
another. 

Under  such  circumstances  we  are  forced  to  construe  the  words 
*<  value  of  the  property  to  be  expropriated  "  to  mean  <<  value  of  the 
use  and  occupation  of  the  property  to  be  appropriated." 

The  American  and  English  Encyclopedia  of  Law  in  referring  ta 
the  subject  of  the  measure  of  damages  where  they  are  demanded 
'*  for  running  powers  over  another  railroad  "  declares  that  it  is  difficult 
to  arrive  at  any  rule  for  the  computation  of  damages  in  such  a  case. 

We  find  it  laid  down  in  that  work  under  the  authority  of  Griswold 
vs.  St.  Louis,  etc.,  R.  R.  Co.,  8  Mo.  Ap.  682;  S.  C,  1  Am.  and 
Eng.  R.  R.  Oas.  626,  that:  << Where  the  use  made  of  the  land 
is  simply  temporary  the  measure  of  damage  is  not  the  full 
value  of  the  land,  but  only  a  fair  recompense  to  the  owner  for  the 
use  made  of  it  and  for  any  injury  done  to  it."  We  think  the  stand- 
ard there  adopted  a  just  one,  which  can  well  be  taken  for  the  pur* 
poses  of  cases  like  the  present.  In  determining  what  a  fair  com- 
pensation should  be,  the  improved  condition  of  the  land  sought  to  be 
used  is  a  proper  element  in  reaching  conclusions.  (Postal  Oo.  vs.. 
Morgan's  Co.,  49  An.  60.)  The  defendants  are  not  entitled  to  recover 
the  original  cost  of  improvements,  but  are  entitled  to  reasonable 
remuneration  in  view  of  the  same.  (Am.  and  Eng.  Ency.  of  Law, 
Vol.  6,  page  668.)  In  the  case  at  bar  plaintiffs'  telegraph  poles  are  , 
proposed  to  be  placed  on  the  outer  edge  of  defendants'  right  of  way, 
considerably  outside  of  any  portion  of  the  same  which  the  railroad 
company  has  now  in  use,  or  is  likely  to  call  into  use  in  the  near 
future.  We  think  the  poles  are  sufficiently  removed  from  defend- 
ants' track  to  Justify  our  designating  danger  from  the  same  as  a  re- 
mote danger,  even  as  to  the  sidings.  The  railroad  right  of  way  has- 
been  already  fenced  in  (in  their  own  interest)  in  almost  its  entire 
length.    Defendants  are  not  called  on  to  make  any  change  in  the  same 
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in  the  interest  of  the  plaintiffs,  nor  will  they  be  specially  called  on  in 
interest  of  the  latter  to  keep  their  right  of  way  clear  of  grass  to 
guard  plainti£FB'  poles  from  danger  from  fire.  Railroad  companies 
are  under  a  general  obligation  to  keep  their  tracks  free  from  com- 
bustible materials,  but  the  plaintiffs,  in  voluntarily  seeking  to 
place  their  line  along  defendants'  right  of  way,  assume  certain 
risks  (C.  C.  2323),  and  also  the  obligation  of  taking  the  neces- 
sary steps  and  precautions  for  the  protection  of  their  own  prop- 
erty from  fire  and  for  the  operation  of  their  line.  De- 
fendants' fear  of  danger  of  liability  from  the  presence  of 
the  telegraph  poles  on  their  line  of  way  is  greatly  exaggerated,  if  it 
exists  at  all.  A  proportionate  sharing  of  the  expenses  necessary 
for  the  purpose  of  keeping  the  right  of  way  free  from  grass  or 
undergrowth  can  easily  be  made  the  subject  of  conventional  agree- 
ment between  the  parties,  and  if  it  be  not  so  reached  they  would  not 
stand  without  remedy.  The  telegraph  poles  of  the  plaintiff  com- 
pany will  occupy  ground  throughout  almost  the  entire  length  of  the 
right  of  way  claimed,  which  has  never  needed  nor  received  im- 
provement at  the  hands  of  the  defendants.  They  will  be  placed, 
generally,  on  open,  flat  prairie  land,  which  has  called  for  no  clear- 
ing. Defendants  thus  refer  to  their  expenditures  on  their  line  of 
way  for  clearing  purposes : 

*^  The  right  of  way  of  defendants  over  which  plaintiff  seeks  to  ex- 
propriate a  right  of  way  for  telegraph  purposes  is  one  hundred  and 
five  and  forty-one  one -hundredths  miles  in  length.  Of  this  right  of 
way  eighty-six  miles  pass  through  agricultural  and  prairie  lands, 
or  urban  property,  there  being  numerous  towps  on  the  railroad. 
Thirteen  miles  are  through  timbered  land  not  swamp ;  four  and  a 
half  miles  through  timbered  swamp,  and  and  one  and  a  half  miles 
through  swamps  not  timbered.  These  nineteen  miles  through  tim- 
bered and  swamp  lands  have  been  made  available  for  a  right  of  way 
at  a  cost  of  much  labor  and  money  and  it  is  kept  clear  and  in  suitable 
condition  at  a  considerable  annual  expense,  its  maintenance  in  this 
condition  being  necessary  for  the  proper  and  safe  operation  of  de- 
fendants' trains." 

<*If  plaintiff  were  not  going  to  avail  itself  of  the  work  already 
done  by  defendants,  it  would  cost  four  hundred  and  thirty -six  dollars 
and  eighty  cents  to  clear  a  width  of  eight  feet  (the  width  of  the  arms 
of  the  telegraph  poles)  through  thirteen  miles  of  timbered  land  not 
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8wamp,  and  two  hundred  and  sixteen  dollars  to  clear  the  same 
width  throagh  timbered  swamps.  In  two  years  time  the  ander- 
12^0 wth  would  reach  such  a  height  as  to  interfere  with  the  opera- 
tion of  the  telegraph  line  and  the  land  would  have  to  be  recleared 
every  two  years  at  an  expense  of  twenty  dollars  per  mile,  or  ten  dol- 
lars per  mile  per  year,  or  one  hundred  and  seventy -five  dollars  for 
the  seventeen  and  a  half  miles  of  timbered  and  timbered  swamp  land. 
But  this  expense  of  maintenance  is  saved  the  telegraph  company 
from  the  necessity  the  railroad  company  is  under  of  keeping  its  right 
of  way  clear  and  free  from  undergrowth.  From  the  foregoing  it 
appears  that  it  would  cost  the  telegraph  company  to  do  whai^has 
already  been  done  for  it  to  make  the  seventeen  and  one-half  miles 
suitable  for  telegraph  right  of  way,  $436.80  x  216,  or  $642.80.  That 
it  is  saved  a  cost  of  maintenance  equal  to  one  hundred  and  seventy - 
five  dollars  per  year,  which  capitalized  at  five  percent,  is  equivalent 
to  three  thousand  five  hundred  dollars." 

**  Is  not  the  value  then  of  the  right  of  way  [on  that  score]  over 
the  seventeen  and  one-half  miles  worth,  at  least,  three  thousand 
five  hundred  dollars  plus  six  hundred  and  forty -two  dollars  and 
eighty  cents,  or  four  thousand  one  hundred  and  forty -two  dollars 
and  eighty  cents." 

We  have  reached  the  conclusion  that  the  amount  awarded  to 
defendants  is  too  small  and  that  it  should  be  increased. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  amended  by  ordering  and  decreeing  that  the  rights  described 
in  plaintiffs'  petition  be  and  the  same  are  hereby  condemned,  expro- 
priated and  adjudged  to  petitioner,  the  Postal  Telegraph  Cable  Com- 
pany of  Louisiana,  as  a  right  of  way  for  the  purposes  and  subject  to 
the  conditions  set  forth  and  prayed  for  in  said  petition,  the  same  to 
vest  in  petitioner  upon  payment  by  plaintiffs  to  the  defendants  of 
the  sum  of  twenty- one  hundred  dollars. 

It  is  further  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  as  so  amended,  be  and  the  same  is  hereby  affirmed, 
costs  of  appeal  to  be  paid  by  the  appellees. 

On  Application  for  Rehbabing. 

Watkins,  J.  The  object  of  this  suit  is  to  expropriate  the  use  of, 
or  an  easement  over  the  defendant's  right  of  way  from  the  town  of 
81 
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Lafayette  in  this  State  to  the  Sabine  river,  a  distance  of  one  hundred 
and  five  and  forty -one  one- hundredth  miles,  as  being  necessary  for 
the  use  of  the  plaintilT  in  the  establishment  and  operation  of  its  line 
of  telegraph  along  the  route  of  the  defendant's  railroad  track. 

Our  opinion  holds  that  plaintiff  has  the  legal  right  to  make  such 
an  expropriation,  without  disturbing  the  fee  of  defendant's  title ; 
and  increased  the  jury's  award  of  damages  so  as  to  allow  the  de- 
fendant the  sum  of  two  thousand  one  hundred  dollars,  the  award  of 
the  jury  having  been  fixed  at  eight  dollars  and  fifty  cents  per  mile, 
equal,  approximately,  to  eight  hundred  and  ninety- two  dollars  and 
flft^^  cents. 

The  opinion  made  reference  to  the  case  of  Postal  Telegraph  and 
Gable  Company  of  Louisiana  vs.  Morgan's  Louisiana  and  Texas 
Railroad  and  Steamship  Company,  49  An.  58,  in  which  the  same 
plaintiff  instituted  proceedings  to  obtain  a  similar  condemnation  of 
the  right  of  easement  for  its  line  of  telegraph  along  the  route  of  the 
defendant's  track  from  the  city  of  New  Orleans  to  the  town  of  Lafay- 
ette; and  it  treated  the  instant  suit  as  one  for  the  extension  of  its 
line  from  Lafayette  to  the  Sabine  river. 

It  attracted  attention  to  the  fact  that  the  jury,  in  the  case  cited,, 
awarded  the  defendant  fifty- four  dollars  per  mile,  and  that  same 
was  approved  by  the  judgment  of  this  court  on  appeal. 

In  this  application,  the  plaintiff's  counsel  complain  (1)  that  this 
court  improperly  exercised  the  prerogative  of  amending  and  increas- 
ing the  amount  awarded  by  the  jury;  (2)  that  some  explanation 
should  be  made  of  the  grounds  on  which  our  opinion  proceeds  in 
making  an  increased  allowance. 

In  the  first  place,  we  at  once  recognize  the  full  force  of  the  de- 
cisions quoted  in  counsel's  brief,  to  the  effect  that  a  jury  of  free- 
holders in  matters  of  eminent  domain  possess,  in  a  limited  sense,  the 
character  of  experts,  and  that  their  verdict  has  that  authority  in  a 
general  sense ;  and,  that  such  is  the  jurisprudence  of  this  court,  as 
well  as  the  courts  of  the  country,  none  will  doubt.  But  this  conces- 
sion does  not  imply  that  the  power,  authority,  or  jurisdiction  of 
this  court,  as  an  appellate  tribunal,  is  not  adequate  to  deal  with  the 
verdict  of  such  a  jury  as  in  any  other  case,  having  a  due  regard 
for  and  appreciation  of  the  evidence  upon  which  they  acted. 

The  maxim  resulting  from  that  jurisprudence  is,  that  the  verdict 
of  such  a  jury  possesses  greater  weight  than  that  of  an  ordinary 
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jury,  becaase  of  their  bein^  empowered  by  law  to  act  upon  knowl' 
edge  of  their  own;  and,  conseqaently,  it  is  supposed  to  exercise  a 
more  potential  influence  with  an  appellate  tribunal  than  that  of  any 
other. 

We  were  not  unmindful  of  that  maxim  in  rendering  our  opinion,  and 
in  amending  and  increasing  the  jury's  award  as  we  did. 

Appreciating  the  manifest  discrepancy  that  existed  between  the 
jury  awards  in  the  two  cases  against  the  same  company  for  the  con- 
demnation of  a  like  easement  on  the  right  of  way  along  the  same 
line  of  railway,  we  felt  it  to  be  our  duty  to  reconcile  the  same  in  the 
only  way  in  which  it  was  practicable  by  increasing  the  award  in  the 
case  under  consideration. 

In  this  effort  we  carefully  examined  the  facts  appertaining  to  the 
instant  case,  and  found  and,  in  our  opinion,  reported  accordingly. 

The  increased^  allowance  will  be  seen  by  a  simple  calculation  to 
have  been  based  upon  twenty  dollars  per  mile  for  one  hundred  and 
five  miles  in  extent  of  railroad  track;  that  is  to  say  thirty -four  dol- 
lars per  mile  less  than  the  jury  awarded,  and  this  court  approved  in 
the  other  case  the  resulting  difference,  principally,  growing  out  of 
the  difference  in  the  character  and  topography  of  the  country  the 
line  traverses,  and  that  of  the  difficulties  and  expense  attending  the 
construction  of  same. 

A  careful  examination  of  the  application  and  record  has  satisfied 
our  minds  that  our  opinion  is  sound,  as  well  as  just  and  equitable. 

Rehearing  refused. 

NicHOLLS,  C.  J.  absent;  ill. 


49  1283 

No.  12,367.  SV^ 

Lakb  Bisteneau  Lumber   Company,   Limited,  vs.  J.  B.    Mimms,    ^  ^^ 

Sheriff  ;  Lane  &  Bodley  Co.  ,  Intervbnors.  b52  X945 

When  the  State  court  has  acquired  jurisdiction  in  a  case,  entered  Judgment,  and  ^^  ^§ 
is  proceeding  to  its  enforcement,  the  appointment  of  a  receiver  by  United  110  9701 
States  Court  to  the  defendant  corporation  can  not  divest  the  jurisdiction  of  the  49  12831 
State  court  and  stay  the  execution  Issud  to  enforce  the  judgment.  ^^^     S7^ 

jVickoZ/s,  C.  y.,  on  Rehearing.^-lX  is  too  Clear  for  argument  that  the  seizing  credl- 
tors  under  this  seizure  can  not  be  forcedly  referred  to  the  Circuit  Court  of  the 
United  States  for  the  adjudication  of  their  rights  by  reason  of  the  fact  that** 
subsequently  to  the  seizure,  plaintiffs  in  injunction  already  in  the  State  court 
went  Into  the  hands  of  receivers  appointed  by  the  United  States  Court. 
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"Appellants  who  suocessfully  resisted  a  motion  made  by  the  appellees  in  the 
lower  court  for  a  new  trial  based  on  the  ground  that  the  judgment  was  con- 
trary to  the  law  and  the  eyidence,  can  not.  when  they  themselves  appeal  from 
the  Judgment  and  succeed  in  having  the  judgment  reversed  and  the  cause  re- 
manded for  a  new  trial,  throw  the  costs  of  appeal  on  the  appellees.'*  (Oterl  vs. 
Oteri,  37  An.  76.) 

A  PPEAL  from  the  Second  Jadicial  District  Ooart  for  the  Parish 
'^     of  Webster.     Watkins,  J. 


Leonard  &  Randolph  and  L.  K.  Watkins  for  Plaintiffs,  Appellants. 


L,  K.  Watkins  for  A.   Qoodwill,  for  Surety  on  Injanction   Bond, 
Appellant. 


Wise  &  Hemdon  for  Intervenors,  Appellees. 


Argued  and  submitted  January  21,  1897. 
Opinion  handed  down  February  1,  1897. 
Rehearing  granted  March  29,  1897. 
Submitted  on  rehearing  on  briefs  April  26,  1897. 
Opinion  handed  down  May  10,  1897. 


The  opinion  of  the  court  was  delivered  by 

MoEnbby,  J.  The  Lane  &  Bodley  Company,  intervenors,  mort- 
gage creditors  of  H.  S.  Mathews,  obtained  judgment  against  him. 
Execution  issued  on  this  judgment  and  the  mortgaged  property  was 
-seized. 

The  plaintiff  company  enjoiaed  the  seizure.  Lane  &  Bodley  filed 
an  intervention  and  third  opposition.  The  sheriff  filed  the  usual 
answer  in  such  cases. 

After  the  seizure  the  Federal  Court  appointed  a  receiver  for  the 
Lake  Bisteneau  Lumber  Company.  The  receiver  filed  an  exception 
of  no  cause  of  action  to  the  opposition,  which  was  overruled.  The 
receiver  resigned.  Others  were  appointed  by  the  court,  who  filed 
jin  exception  to  the  jurisdiction  of  the  court,  because  of  the  pending 
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receivership  in  the  United  States -Court.  There  was  jadgment  sus- 
taining this  motion. 

All  parties  appealed. 

It  is  urged  by  the  Lane  &  Bodley  Company  that  the  judgment  was 
not  that  which  was  rendered  by  the  District  Judge,  and  that  the  attor- 
ney who  prepared  it  for  the  judge's  signature  was  in  error.  The  record 
seems  to  indicate  that  such  is  the  case.  We  have  briefly  alluded  to 
such  portions  of  the  pleadings  as  will  show  the  progress  of  the  caso 
leading  to  the  motion  to  dismiss  and  the  judgment  thereon. 

The  State  court  had  first  acquired  jurisdiction  of  the  case.  It  is  a 
universal  rule  that  when  two  courts  have  concurrent  jurisdiction  of 
the  same  subject  matter,  the  court  which  first  obtains  jurisdiction 
and  possession  of  the  res  retains  it  to  the  end  of  the  controversy,  to 
the  exclusion  of  the  others.  High  on  Receivers,  Sec.  50;  Hagan 
vs.  Lucas,  la  Peters,  400;  Peale  vs.  Phipps,  14  Howard,  868;  Geilinger 
vs.  Philippi,  138  U.  S.  247. 

^'  The  leading  general  principle  as  to  courts  of  concurrent  or  co- 
ordinate jurisdiction  is  that  whichever  court  of  those  having  such 
jurisdiction  first  acquires  possession  of  a  cause  will  retain  it  through- 
out." American  and  English  Encyclopedia  of  Law,  Vol.  12,  p.  292, 
note;  Ober  vs.  Gallagher,  98  U.  S.  199;  Barkdnll  vs.  Herwig,  30  An. 
618. 

This  jurisdiction  extends  to  the  execution  of  the  judgment  ren- 
dered.    Hewes  vs.  Carr,  10  Bush  (Ky.),  431. 

The  fact  of  the  appointment  of  receiver  to  the  plaintiff  corpora- 
tion by  the  United  States  Court,  could  not  divest  the  jurisdiction  ac- 
quired by  the  State  court.  It  could  not  operate  as  a  stay  of  the 
execution  issued  by  the  State  court  in  the  execution  of  its  judg- 
ment. Story's  Equity  Jurisprudence,  Vol.  2,  paragraph  950, 13th 
Edition;  59  Ala.  211;  8  Cal.  26;  Id.  66. 

The  judgment  appealed  from  is  annulled  and  reversed ,  and  it  is 
ordered  that  the  case  be  reinstated  on  the  docket  of  the  lower  court 
as  it  existed  before  said  judgment,  to  be  proceeded  with  in  due 
course  of  law.    The  plaintiffs  to  pay  costs  of  appeal. 

On  Application  for  Rbheabing. 

NiCHOLLS,  C.  J.  The  Lane  &  Bodley  Company  obtained  judgment 
in  the  District  Court  of  Caddo  parish  against  H.  S.  Mathews  for  six 
thousand  one  hundred  and  twenty- five  dollars,  with  recognition 
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that  said  amount  was  secared  as  to  payment  by  special  mortgage 
and  vendor's  privilege  on  certain  described  property  situated  in 
Webster  parish,  and  ordering  that  said  property  be  seized  and  sold 
to  satisfy  the  judgment. 

The  judgment  creditors  obtained  from  the  Oaddo  court  a  writ  of 
%fa,  in  execution  of  this  judgment,  directed  to  the  sheriff  of  Web- 
ster parish,  in  which  he  was  ordered  not  only  to  make  a  general 
seizure  of  the  rights  and  property  of  the  defendant,  but  especially 
to  seize  the  property  which  had  been  described  in  the  judgment  as 
that  which  was  subject  to  the  mortgage. 

The  sheriff  of  Webster  parish  under  the  writ  of  fi,  fa,  made  a 
seizure  of  property.  The  Lake  Bisteneau  Lumber  Company  filed  a 
petition  in  the  District  Court  of  Webster  parish,  in  which  they  alleged 
that  Mimms,  sheriff  of  that  parish,  had  illegally  trespassed  upon 
their  property,  and  had  illegally  seized  and  advertised -for  sale  the 
steam  saw-mill,  engines,  boilers,  improvements,  buildings  and 
fixtures,  worth  over  forty  thousand  dollars,  to  satisfy  an  alleged 
debt  of  not  over  seven  thousand  dollars,  alleged  due  by  Mathews  to 
the  Lane  &  Bodley  Company  on  a  ft,  fa,  issued  out  of  the  District 
Court  for  Caddo  parish,  and  had  advertised  to  sell  their  property 
on  a  judgment  debt  alleged,  in  which  and  to  which  they  were  not 
made  parties.  That  their  property  was  not  subject  to  seizure  and 
sale  in  said  suit  and  under  said  /I.  fa,;  that  they  had  demanded  of 
the  sheriff  a  release  of  their  property,  but  he  had  rof us  ^d  to  make 
such  release,  and  was  proceeding  to  sell  the  same  in  connection 
with  the  S.  >2  of  the  N.  E.  H  of  the  N.  E.  }i  of  the  N.  E.  J^  of  Sec. 
7,  T.  17,  R.  9,  in  Webster  parish. 

Plaintiffs  averred  that  their  property  so  seized  formed  no  part  of 
the  land  described  in  the  act  of  mortgage,  but  was  property ,  pur- 
<!based,  and  owned,  and  occupied  by  them  forever  three  years,  and 
by  its  acquisition  by  trade  and  purchase^  and  by  acquisition  by  pre- 
scription perfecting  title  therein  in  them ;  that  they  were  the  sole 
owners  of  said  property  seized,  and  had  joined  it  to  other  machinery 
and  imbedded  same  as  a  whole  in  the  land  and  soil  owned  and  occu  - 
pied  by  them  in  Sec.  7,  T.  17,  R.  9,  and  then  formed  part  of  other 
lands  owned  by  them,  different  from  the  lands  on  which  the  seizing 
creditors  alleged  a  mortgage.  That  petitioners'  said  property,  by 
use  and  destination,  and  by  being  put  on,  imbedded  in,  fastened  to 
and  set  down  on  brick  and  mortar,  and  fastened  to  by  them  and  by 
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their  consept,  had  become  and  were  immovableB,  both  by  destina- 
tion and  by  forming  (.art  of  the  soil,  and  by  use  and  connection  with 
the  soil  and  other  machinery  and  indivisible,  and  not  subject  to 
being  taken  apart  and  used  without  damage  or  destruction  of  the 
whole  as  a  unit  and  unfitting  same  for  use.  They  prayed  for 
and  obtained  an  injunction,  directed  against  the  sheriff,  prohibiting 
him  from  making  the  sale  of  the  property,  and  that  there  be  judg* 
ment  decreeing  petitioners  to  be  the  owners  of  the  property.  Plain- 
tiffs, in  injunction,  did  not  attempt  to  make  the  judgment  seizing 
creditors,  the  Lane  &  Bodley  Company,  parties  defendant  to  the 
injunction  proceedings. 

The  Lane  &  Bodley  Company,  by  leave  of  court,  made  themselves 
parties  to  said  proceedings  by  what  they  designated  an  *'  interven- 
tion and  third  opposition,"  alleging  in  their  pleadings  that  they  were 
the  real  parties  in  interest.  In  these  pleadings  they  proceeded  to 
'*  answer"  the  petition  for  injunction.  After  denying  all  its  allega- 
tions, they  admitted  the  seizure  made  by  the  sheriff,  but  alleged  that 
the  same  was  proper  and  legal.  They  averred  that  they  had  a  mort- 
gage on  the  lands,  building  and  machinery,  and  a  vendor's  privilege 
on  the  machinery,  which  had  been  seized  and  which  had  been  recog- 
nized in  the  judgment  rendered  by  the  District  Court  for  Caddo,  in 
execution  of  which  the  seiznre  had  been  made  under  a  writ  of  fieri 
facias.  That  the  land  upon  which  the  mill  property  stands  with 
all  the  machinery  was  purchased  by  Mathews  from  W.  S.  Wadley 
after  the  buildings  and  machinery  had  been  placed  thereon,  and  it 
was  the  intention  of  Wadley  to  sell  and  Mathews  to  purchase  the  lands 
upon  which  the  said  buildings  and  improvements  then  stood,  for  the 
express  purpose,  on  the  part  of  Mathews,  to  mortgage  the  said  land, 
buildings  and  all  machinery  thereon  to  the  Lane  &  Bodley  Company. 
That  the  description  in  said  deed  of  sale  was  a  mere  clerical  error  on 
the  part  of  the  purchaser  and  seller,  and  the  surveyor  to  whom  they 
applied  for  a  description  of  the  land;  that  it  was  described  as  the  S. 
h  of  N.  E.  H  of  N.  E.  I4  of  N.  E.  \  of  Sec.  7,  T.  17,  R.  9  of  Webster 
parish,  when  it  should  have  been  described  as  so  much  of  S.  }i  of  N. 
E.  H  of  N.  E.  h  of  Sec.  7,  T.  17,  R.  9  upon  which  the  saw-mill 
buildings  and  machinery  of  said  Mathews  then  stood,  which  deed  to 
Mathews  was  duly  recorded  July  29,  1891,  and  on  the  Ist  day  of  July 
following  Mathews  executed  his  mortgage  to  the  Lane  &  Bodley 
Company  for  nine  thousand  six  hundred  and  thirty -one  dollars,  in 
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which  mortgage  it  was  expressly  stated  that  the  mill  machinery  was 
then  on  said  land,  thereby  designating  what  lands  were  described 
and  intended.  They  averred  that  on  January  16,  1898,  Mathews  sold 
the  identical  lands  to  the  plaintiffs  in  injunction,  and  described 
in  the  deed  to  Mathews,  and  stating  that  it  was  the  same  property 
upon  which  the  mill  building  and  machinery  then  stood,  and  that  the 
plaintiffs  in  injunction  were  thereby  estopped  from  denying  that  said 
machinery  and  buildings  were  upon  said  land  purchased  from  Wadley ; 
that  plaintiffs  in  injunction  had  recognized  the  rights  of  the  Lane  & 
Bodley  Company  under  their  mortgage  by  paying  a  portion  thereof. 
They  prayed  that  Qoodwill,  president  of  the  Lake  Bisteneau  Lumber 
Company,  be  cited  to  answer  and  served  with  a  copy  of  their  petition ; 
that  on  final  hearing  the  writ  of  injunction  be  dissolved  with  damages^ 
and  that  the  land  upon  which  the  mill,  machinery  and  buildings  of 
plaintiffs  then  stood  be  decreed  to  be  the  land  sold  by  Wadley 
to  Mathews,  and  by  Mathews  to  the  Lane  &  Bodley  Company,  and 
subject  to  the  mortgage  and  vendor's  rights  of  the  latter  company, 
and  that  the  sheriff  be  ordered  to  proceed  with  the  sale,  and  that  the 
description  given  in  said  deed  was  a  mere  clerical  error,  and  not 
the  intention  of  the  parties,  and  that  the  Lane  &  Bodley  Company 
have  judgment  against  the  plaintiffs  in  injunction  and  the  surety  on 
the  injunction  bond  in  the  sum  of  five  hundred  dollars. 

The  Lake  Bisteneau  Lumber  Company  appeared  and  by  counsel 
moved  to  dismiss  the  intervention  of  the  Lane  &  Bodley  Company  on 
the  ground  that  it  would  retard  the  trial  of  the  issues  presented  in 
the  main  suit,  and  for  the  reason  that  it  was  apparent  on  the  face  of 
the  papers  that  the  interveners  disclosed  no  cause  of  action  and  did 
not  present  before  the  court  the  proper  parties  for  an  action  totcorrect 
the  description  to  the  property ;  that,  therefore,  for  want  of  proper 
parties  and  a  cause  of  action  the  intervention  should  be  dismissed. 

This  motion  or  exception  appears  to  have  been  overruled. 

The  sheriff  answered  that  he  had  no  interest  in  the  suit  except  in 
his  official  capacity;  that  he  was  proceeding  in  all  respects  in  a 
legal  manner,  and  he  prayed  that  the  writ  of  injunction  be  dis- 
solved and  the  suit  dismissed. 

On  November  27,  1896,  the  attorneys  of  record  of  the  Lake  Biste- 
neau Lumber  Company  suggested  to  the  court  that  that  corporation 
had  been  dissolved,  and  that  that  cause  could  not  be  heard  or  any 
action  taken  thereon  for  want  of  parties. 
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The  Lane  &  Bodley  Oompany  then  moved  that  Andrews,  Walters 
and  Gearharb,  receivers  of  the  corporation,  be  made  parties  and 
dnly  cited.  It  was  ordered  accordingly.  Citation  was  made  apon 
Walters;  Gearhart  and  Andrews  were  not  cited,  the  sheriff  stating: 
that  they  could  not  be  found. 

In  September,  1896,  Walters,  receiver,  appearing  in  court  by 
counsel,  alleged  that  interveners  (the  Lane  &  Bodley  Oompany)  had 
no  right  to  appear  in  that  court  to  take  further  action  in  the  cause ; 
that  the  District  Court  was  without  jurisdiction  in  the  matter,  as  the 
pending  receivership  of  the  affairs  of  the  Lake  Bisteneau  Lumber 
Company,  Limited,  in  the  United  States  Circuit  Court  of  the  West- 
em  District  of  Louisiana,  holding  sessions  at  Shreveport,  had 
operated  a  suspension  of  the  District  Court's  action  in  the  cause, 
and  as  no  permission  to  sue  had  been  granted  by  the  court  which  had 
appointed  the  receivers.  Appearer,  as  one  of  the  receivers  of  the 
said  company,  moved  and  prayed  to  be  dismissed,  and  for  all  orders 
necessary  and  for  general  relief. 

This  motion  having  gone  to  trial  the  District  Court  on  the  9th  of 
October,  1896,  rendered  judgment  in  the  following  words : 

*<  In  this  cause  by  reason  of  the  law  and  the  evidence  on  the  tria' 
of  the  motion  to  dismiss  this  suit,  because  the  court  is  without  juris- 
diction :  It  is  ordered,  adjudged  and  decreed  that  the  suit  be  dis- 
missed and  for  costs." 

On  the  same  day,  the  Lane  &  Bodley  Company,  interpreting  this 
judgment  as  one  prejudicial  to  themselves,  made  a  motion  for  a  new 
trial,  assigning  as  a  reason:  '*  That  the  judgment  of  the  court  dis- 
missing this  action  is  contrary  to  the  law  and  the  evidence."  This 
motion  appears  to  have  been  overruled,  and  they  then  applied  for 
and  obtained  an  order  for  a  suspensive  or  devolutive  appeal.  This 
appeal  they  never  perfected  by  giving  bond. 

In  November,  1896,  Goodwill,  who  was  surety  on  the  injunction 
bond  of  the  Lake  Bisteneau  Lumber  Company,  applied  by  petition  for 
appeal  from  the  judgment.  In  this  petition  he  averred  that  the 
Lane  &  Bodley  Company  had  proceeded  to  the  sale  of  the  property 
enjoined,  had  acquiesced  in  the  judgment  and  abandoned  their 
appeal. 

He  was  granted  a  devolutive  appeal  and  gave  bond  as  required. 

On  the  19th  of  November,  1896,  the  three  receivers  of  the  Lake 


1290  SUPREME  COURT  OF  LOUISIANA. 


Lnmber  Co.,  Limited,  vs.  Sheriff. 


Bistenean  Lamber  Company  applied  for  and  obtained  an  order  for  a 
devolative  appeal,  wbich  appeal  tbey  perfected  by  giving  bond. 

In  their  petition  for  the  appeal,  they  averred  that  the  judgment 
rendered  was  signed  in  error  by  the  judge  of  the  conrt,  and  it  was 
contrary  to  the  law  and  the  evidence. 

Two  transcripts  were  filed  in  this  conrt  and  two  appeals  were 
<locketed  ander  the  same  title,  bat  different  nnmbers,  one  being  No. 
12,367,  the  other  No.  12,368. 

The  Lane  &  Bodley  Company  are  before  the  conrt  simply  as  appel- 
lees who  have  asked  no  amendment  of  the  jndgment. 

This  conrt  annulled  and  reversed  the  judgment  appealed  from, 
ordered  that  the  case  be  reinstated  on  the  docket  as  it  existed  before 
the  judgment  to  be  proceeded  with  in  dne  course  of  law  and  decreed 
that  appellants  pay  costs  of  appeal.  The  latter  having  asked  and 
obtained  a  rehearing,  the  case  was  submitted  on  briefs. 

Appellants  say  ''  tbey  made  no  motion  in  the  lower  court  to  dismiss 
the  suit.  The  motion  made  and  sustained  was  on  an  exception  in- 
terposed by  one  of  the  receivers  (Walters)  averring  that  the  Lane  & 
Bodley  Company,  interveners,  had  no  right  to  compel  his  appearance 
in  the  lower  court,  and  his  prayer  was  that  be  be  dismissed,  that  is 
that  he  be  relieved  from  the  necessity  of  appearing  in  the  cause  in 
that  court.  On  the  trial  of  that  motion  no  judgment  could  be 
rendered  dismissing  anything  or  anybody  except  the  receiver, 
Walters     *     *     ♦ 

''The  judgment  appealed  from  dismisses  the  suit  of  the  plaintiffs. 
It  is  clear  that  no  such  judgment  could  be  rightfully  rendered  on  the 
pleadings  in  the  cause.  If  appellants  be  successful  in  this  court 
they  should  not  be  burdened  with  costs  made  necessary  by  the  fault 
of  the  appellees  or  by  a  decree  erroneous  to  their  prejudice.  In  the 
opinion  read  some  propositions  are  announced  which  are  not  only 
unnecessary  to  the  decision  of  the  question  before  the  conrt,  bat  are 
also,  we  submit,  with  due  deference,  not  applicable  to  the  case 
at  bar.»» 

The  confusion  which  has  arisen  in  this  case  has  been  dae  in  part 
to  the  fact  that  the  seizure  made  in  the  matter  of  the  suit  of  the  Lane 
&  Bodley  Company  against  Mathews  was  not  made  in  the  parish  of 
•Caddo,  where  the  judgment  was  obtained,  bat  by  the  sheriff  of  the 
parish  of  Webster,  where  the  land  seized  was  situated — to  the  farther 
Jact  that  the  petition  for  the  injunction  which  issued  was  addressed 
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to  the  District  Coart  of  Webster  instead  of  Caddo ;  that  the  sheriff 
of  Webster  parish  was  alone  made  the  defendant  in  injanction; 
that  the  suit  was  docketed  in  Webster  parish  as  that  of  the  Lake 
Bisteneau  Lumber  Company  vs.  J.  B.  Mimms,  Sheriff,  and  that  the 
Lane  &  Bodley  Company,  when  they  went  into  the  case,  styled  tbem- 
pelves  interveners  and  third  opponents,  asked  for  citation  npon  the 
Lake  Bisteneau  Lumber  Company  and  prayed  for  a  decree  appar- 
ently as  upon  a  reconventional  demand  for  the  reformation  of  the 
the  contract  of  mortgage. 

Had  the  Lake  Bisteneau  Lumber  Company  made  the  Lane  &  Bod- 
ley Company  parties  to  their  injunction  proceedings  as  they  should 
have  done,  we  do  not  think  that  the  position  of  the  latter  corpora- 
tion in  the  case  would  have  been  misunderstood.  They  would  have 
obviously  occupied  that  of  defendants  in  the  injunction  proceeding, 
brought  as  such  into  court  by  the  Lake  Bisteneau  Lumber  Company 
themselves.  That  is  now  and  has  been  all  the  time  their  status 
in  the  injanction  proceedings.  When  left  out  and  ignored  by  the 
plaintiff  in  injunction,  that  which  they  did  was  simply  to  make  them- 
selves parties  defendant  therein.  What  is  styled  an  intervention 
and  a  third  opposition  on  the  part  of  the  Lane  &  Bodley  Company, 
is  nothing  more  than  an  answer  on  their  part.  The  prayer  for  cita- 
tion on  the  plaintiffs  in  injunction  was  simply  to  bring  home  notice 
to  the  latter  that  the  seizing  creditor  had,  with  leave  of  court, 
become  parties  defendant,  and  to  advise  them  of  the  allegations  and 
defences  which  they  made.  The  Lake  Bisteneau  Lumber  Company 
was  not  brought  into  court  at  the  solicitation  of  the  Lane  &  Bodley 
Company  as  defendants;  it  was  they,  themselves,  who  went  into 
court  as  plaintiffs,  directing  an  attack  against  the  proceedings  pend- 
ing in  court  in  the  suit  of  the  Lane  &  Bodley  Company  against 
Mathews.  The  latter  corporation's  position  was  not  aggressive,  but 
purely  defensive.  If  the  allegations  of  their  answer  be  sustained  by 
proof  (as  to  which  we  express  no  opinion) ,  there  would  he  no  neces- 
sity for  a  reformation  of  the  contract  of  mortgage — the  deed  of 
mortgage  would  stand  good  without  any  special  decree.  Appellants 
have  fallen  into  the  error  of  supposing  that  the  appellees  are  plain- 
tiffs in  proceedings  in  which  they,  themselves,  are  sought  to  be  made 
defendants  therein. 

The  decree  which  appellees  asked  for  in  their  answer  was  simply 
that  which  would,  of  necessity,  have  really  to  be  given  if  appellees' 
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defensive  position  should  be  sustained,  even  though  it  might  not  be 
given  in  direct  terms.  The  special  prayer  inserted  in  the  answer 
could  be  stricken  out  in  the  case  as  surplusage,  as  the  court's  judg- 
ment (if  for  appellees)  would,  without  it,  cover  all  the  issues  raised 
in  the  injunction. 

Had  the  seizure  been  made  in  Caddo,  and  had  the  injunction^ 
issued  from  the  District  Court  of  that  parish,  we  think  plaintiffs 
would  have  realized  that  the  injunction  which  they  took  out  was  a 
mere  incidental  or  adjunct  proceeding  engrafted  by  them  upon  the 
suit  of  the  Lane  &  Bodley  Company,  no  matter  under  what  title  the 
proceedings  might  have  been  docketed  (Rowlett  vs.  Shepherd,  i 
La.  90,  and  Johnston  vs.  Hickey,  4  La.  298),  and  that  a  person  can 
not  go  into  a  court  as  a  plaintiff  and  then  question  the  right  on  the 
part  of  the  defendant,  or  of  one  who  was  legally  entitled  to 
be  the  defendant,  to  make  a  defense  in  the  case.  The  sheriff  had  na 
interest  in  the  subject  matter  of  the  ownership  of  the  property 
seized  and  was  without  authority  to  stand  in  judgment  to  test 
the  issues  which  plaintiff  sought  to  raise  contradictorily  with  him. 
We  do  not  understand  appellee  to  have  advanced  a  reconventional 
demand  against  appellants  in  any  legal  sense  of  the  word.  The 
facts  of  the  case  are  simply  these :  The  Lane  &  Bodley  Company, 
holders  of  a  claim  against  Mathews  secured  by  a  special  mortgage 
and  vendor's  privilege,  with  the  clause  de  non  alienando,  on  certain 
property  described  in  the  act  of  mortgage,  obtained  a  judgment 
against  Mathews  with  a  recognition  of  his  mortgage  and  privilege. 
In  execution  of  this  judgment  certain  property  was,  under  a  writ  of 
fi*fa.,  seized  as  belonging  to  the  judgment  debtor.  Independently 
of  any  question  as  to  the  legality  and  rightfulness  of  the  seizure,  the 
existence,  as  a  fact,  of  the  seizure  itself  is  undisputed.  That  fact  car- 
ried the  property  seized  as  a  legal  result  into  the  custody  of  the 
executive  officer  of  the  State  court,  and,  therefore,  under  that 
court's  jurisdiction  until  legally  disposed  of.  After  that  seizure  had 
been  made  the  Lake  Bisteneau  Lumber  Company  went  into  the  State 
court  as  a  party  to  the  pending  proceedings,  raising  issues  which 
that  court  and  none  other  could  decide.  That  company  could  not, 
whether  subsequently  it  went  into  insolvency  or  into  the  hands  of 
receivers  or  not,  oust  the  State  court  from  its  acquired  jurisdiction. 
Appellants  say  that  the  property  in  question  belonged  to  them;  that 
under  the  laws  touching  receiverships  all  property  so  belonging 
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is  thrown  into  the  possebsion  and  uader  the  control  of  the  coart 
where  the  receivership  is  opened,  and  that  all  proceeding's  touching 
that  property  are  stayed,  and  all  issaes  touching  it  have  to  be  disposed 
of  by  the  court  of  the  receivership.  That  proposition  is  stated  entirely 
too  broadly.  The  property  involved  in  this  litigation  unquestionably 
belongs  to  the  Lake  Bisteneau  Lumber  Company.  We  think  that 
fact  is  conceded  on  both  sides ;  but  if  it  be  the  same  property  which 
was  mortgaged  to  the  Lane  &  Bodley  Company  (as  that  company 
asserts  to  be  the  fact)  it  went  into  their  ownership  encumbered  with 
a  mortgage  which  carried  with  it  the  clause  de  non  alienando.  Under 
such  circumstances  the  mortgagees  were  authorized  to  pursue  the 
property  as  if  still  belonging  to  the  mortgagor.  This  they  did 
before  the  receivership  was  opened  in  the  State  court  and  there 
they  were  attacked  in  their  proceedings  by  the  claims  and  preten- 
flions  of  the  Lake  Bisteneau  Lumber  Company.  It  is  too  clear 
for  argument  that  the  seizing  creditors  under  their  seizure  can 
not  be  forcedly  referred  to  the  Circuit  Court  of  the  United  States 
for  the  adjudication  of  their  rights  by  reason  of  the  fact  that 
flnbsequently  to  the  seizure  plaintiffs  in  injunction,  already  in  the 
State  court,  went  into  the  bands  of  receivers.  They  went,  as  oppo- 
nents to  a  seizure,  into  proceedings  pending  in  the  State  court  and 
raised  issues  therein.  They  must  take  the  case  and  the  jurisdiction 
as  they  found  it  and  remain  in  the  court  having  custody  of  the  prop- 
erty until  the  issues  raised  are  decided.  We  are  satisfied  that  it  was 
not  the  intention  of  the  receiver,  in  asking  to  be  dismissed,  that  the 
injunction  should  be  discontinued  or  dismissed.  We  are  satisfied  that 
his  whole  object  was  to  except  to  the  right  of  the  appellees  to  cite 
him  into  the  State  court  as  receiver,  or  to  do  so  without  the  consent 
of  the  United  States  court,  upon  what  he  imagined  was  a  new  and 
independent  proceeding  which  the  Lane  &  Bodley  Company  was 
seeking  to  institute.  We  are  of  the  opinion  that  under  the  circum- 
stances of  this  case,  the  right  of  citation  was  not  dependent  upon 
the  consent  of  the  Circuit  Court.  Appellees  could  not  be  kept  in 
<;ourt  indefinitely  for  want  of  a  continuing  plaintiff  in  injunction; 
they  had  the  right  to  make  proper  parties  and  to  have  the  injunc- 
tion dismissed,  if,  after  proper  proceedings,  the  parties  cited  did 
not  choose  to  litigate  in  that  jurisdiction. 

We  are  of  the  opinion  that  the  exception  of  Walters,  the  receiver, 
jshould  have  been  overruled  and  the  cause  left  to  have  taken  its  reg- 
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alar  course.  There  was  error  in  dismissing  the  injunction  proceed- 
ings. 

We  see  no  reason  to  change  our  judgment  as  to  costs  of  appeal 
and  throw  them  upon  appellees  as  is  suggested.  Appellees  moved 
unsuccessfully  for  a  new  trial.  It  may  be  that  they  did  so  for  wrong 
reasons  and  upon  a  construction  of  the  judgment  different  from  that 
which  they  subsequently  reached — none  the  less  they  sought,  without 
avail,  to  have  the  judgment  as  rendered  set  aside  as  contrary  to  the 
law  and  the  evidence.  Had  their  application  been  granted,  this  appeal 
would  not  be  before  us.  On  the  other  hand  appellees  made  no  effort 
whatever  to  correct  a  judgment  which  was  manifestly  erroneous  and 
to  their  prejudice  as  rendered.  They  misconstrued  its  scope  unti) 
too  late  to  have  the  same  rectified  below  as  they  could  have  done, 
and  in  their  own  interests  they  have  forced  an  appeal  to  save  them- 
selves from  the  error  into  which  they  have  fallen.  Had  the  judgment 
been  such  as  they  understood  it  to  be,  and  on  which  fact  they 
rested,  it  would  have  been  clearly  wirong.  (Oteri  vs.  Oteri,  37 
An.   76.) 

The  judgment  heretofore  rendered  in  this  case  must  remain  undis- 
turbed, it  being,  in  our  opinion,  correct. 

Blanohard,  J.,  takes  no  part  in  the  decision  of  this  case,  not 
having  been  a  member  of  the  court  when  the  case  was  argued. 


No.  12,868. 

Lake  Bisteneau  Lumber  Company,  Limited,  vs.  J.  B.   Mimmb, 
Sheriff;  Lane  &  Bodlby  Company,  Iihtsrvenors. 

The  issues  of  this  case  were  disposed  of  In  CHse  between  same  parties,  Ante  p.  12S3. 

APPEAL  from  the   Second  Judicial  District  Court  for  the  Parish 
of  Webster.     WaDdm^  J. 


Leonard  <£r  iSandolp/i  for  Receivers  Lake  Bisteneau  Lumber  Com- 
pany, Limited,  Plaintiffs,  Appellees. 


L.  K.  Watkins  for  Alfred  Goodwill,  Surety  on  Injunction  Bond^ 
Appellant. 
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Wise  &  Hemdan  and  R,  C.  Drew  for  Inter venor,  Appellant. 


Argaed  and  snbmitted  January  21,  1897. 

Opinion  handed  down  February  1,  1897,  by  McEnbry,  J. 

Rehearing  granted  March  29,  1897. 

Submitted  on  rehearing  on  briefs  April  26,  1897. 

Opinion  handed  down  May  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  appellant  in  this  case  is  the  surety  on  the 
injunction  bond  restraining  the  execution  of  the  judgment  in  case  No. 
12,867,  ante,  p.  1288.  Alleging  an  interest  in  said  judgment  and  that  he 
was  aggrieved  thereby,  he  kppealed,  and  has  brought  up  a  separate 
transcript.  His  interest  in  the  reversal  of  the  judgment  is  not 
apparent. and  is  too  remote  to  allow  him  to  appeal.  The  appeal  is. 
dismissed  at  appellant's  costs. 

On  Application  for  Rehearing. 

NiCHOLLS,  0.  J.  Appellant  was  surety  on  the  injunction  bond  re- 
ferred to  in  our  judgment  in  the  suit  No.  12,867,  ante,  p.  bearing 
the  same  title  and  recently  decided.  His  appeal  was  evidently 
based  on  fear  that  the  principals  on  the  bond  would  not  appeal' 
from  the  judgment  of  the  District  Court  dismissing  the  injunction, 
and  that  he  would  be  prejudiced  should  that  judgment  become  final. 

Appellant's  fear  was  not  well  founded,  as  plaintiffs  in  injunction 
appealed  themselves,  and  upon  their  appeal  the  judgment  of  the 
District  Oonrt  was  set  aside  and  matters  replaced  in  the  situation 
they  were  at  the  time  of  its  rendition.  The  effect  of  our  judgment 
will  be  to  reinstate  the  injunction  which  it  was  the  only  object  of  the 
surety  to  bring  about. 

The  reversal  of  that  judgment,  of  course,  enures  to  the  benefit  of 
the  surety.  As  matters  shaped  themselves  the  filing  of  a  second 
transcript  and  the  docketing  of  the  appeal  of  the  surety  were  unnec- 
essary. The  cases  are  substantially  one  and  the  same.  Were  we  to 
grant  appellant  a  rehearing  as  he  asks,  his  legal  position  would  in 
nowise  differ  from  what  it  would  be  by  letting  matters  stand  as  they 
are.     We  would  simply  pronounce  the  same   judgment  as  we  did  in 
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suit  No.  12,367,  and  throw  the  costs  of  appeal  upon  the  appellant. 
The  dismissal  of  this  appeal  leaves  the  surety  practically  with  all 
the  advantages  which  he  could  obtain  from  a  change  of  judgment  in 
this  particular  case. 

For  these  reasons  the  judgment  we  have  heretofore  rendered,  dis- 
missing his  appeal,  will  remain  undisturbed. 


No.  12,287. 
Remington  Paper  Company  vs.  John  W.  Watson  bt  al. 


51  1850  A  creditor  bavin;;  brought  suit  against  a  private  corporation  in  a  federal  court, 
"  and  caused  its  property  to  be  attached  and  sequestered  upon  a  vendor's  lien, 

which  was  subsequently  ordered  to  be  surrendered  to  a  receiver  who  had  been 
previously  appointed  by  a  court  of  a  State,  can  not  therein  successfully  assail 
the  order  of  appointment  for  informality  in  the  proceedings,  without  praying 
for  Judgment  on  its  demand,  or  disclosing  h  well-grounded  claim  for  damages 
against  the  receiver  personally. 

The  order  of  the  federal  court  having  first  released  and  discharged  the  seizure 
and  required  the  marshal  to  surrender  the  property  to  the  receiver,  and  the 
creditor  having  thereafter  instituted  an  action  in  the  State  court  to  annul  the 
receiver's  appointment  and  for  damages  sustained  thereby,  the  two  suits  are 
totally  distinct  and  separate— the  creditor  having  failed  to  exercise  the  option 
given  it  by  the  federal  court  to  apply  to  the  State  court  within  five  days  for 
the  retention  of  the  seizure. 

Not  having  availed  Itself  of  that  option,  and  not  having  used  any  effort  to  en- 
force or  protect  its  vendor's  lien  upon  the  property  in  the  possession  of  the 
receiver,  the  creditor  is  without  any  well-grounded  claim  for  damages  against 
the  receiver  personally,  who  acted  under  tlie  authority  of  orders  of  a  court 
possessed  of  competent  jurisdiction;  and  the  creditor's  claim  for  damages 
*  being  without  foundation,  no  occasion  Is  presented  for  the  court  to  examine 
and  pass  upon  the  validity  of  the  receiver's  appointment. 

A  PPE AL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     Ellis,  J. 


Edwin  r.  Merriok  for  Plaintiff,  Appellant. 


H,  L.  Garland,  Jr»,  for  Defendants,  Appellees. 


Argued  and  submitted  April  17,  1897. 
Opinion  handed  down  May  81,  1897. 
Beheariog  refused  June  30,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  We  have  had  the  present  litigation  before  as  in  two 
previous  suits,  viz. : 

State  ex  rel.  Remington  Paper  Company  vs.  Judge,  46  An.  1418, 
and  Remington  Paper  Company  vs.  Watson,  46  An.  793.  The  last 
mentioned  is  the  instant  case — same  having  been  an  appeal  by  the 
plaintiff  from  a  judgment  dismissing  its  suit  on  the  gpround  that  it 
disclosed  no  cause  of  action. 

From  our  opinion  in  the  case  last  cited  we  find  plaintiff's  suit  to 
have  been  an  action  to  annul  the  appointment  of  John  W.  Watson 
as  receiver  of  the  Louisiana  Printing  and  Publishing  Company,  Lim- 
ited, for  the  purpose  of  enabling  it  to  realize  the  amount  of  its  claim 
for  damages. 

The  prayer  of  the  petition  is,  that  the  ex- parte  order  purporting  to 
appoint  John  W.  Watson  receiver  of  the  Louisiana  Printing  and  Pub- 
lishing Company  be  declared  null  and  void  and  of  no  effect  as 
against  petitioner;  and  that  same  is  ineffectual  as  a  bar  to  its  attach- 
ment and  sequestration,  or  other  proceedings  in  the  United  States 
Circuit  Court.  It  further  prays,  that  John  W.  Watson  and  Frank 
H.  Pope  be  condemned  in  aolido  to  pay  petitioner  three  thousand 
eight  hundred  and  sixty -three  dollars  and  fifty- five  cents  as 
damages. 

The  petition  further  shows,  that  on  the  29th  of  May,  1898,  it  com- 
menced proceedings  in  the  United  States  Circuit  Court,  and,  under 
writs  of  attachment  and  sequestration  therein  issued,  caused  the 
property  affected  by  its  vendor's  lien  to  be  seized,  attached 
and  sequestered,  and  taken  into  custody  of  the  United  States 
Marshal. 

That  due  and  legal  service  of  said  proceedings  was  had  on  J.  D. 
Hill,  president  of  the  Louisiana  Printing  and  Publishing  Company, 
on  the  date  of  the  filing  thereof,  and  that  under  the  Constitution  and 
laws  of  the  United  States  it  has  the  right  and  is  entitled  to  prosecute 
said  suit  with  effect  without  let  or  hindrance  on  the  part  of  any  per- 
son— being  a  citizen  of  the  State  of  New  York. 

That,  nevertheless,  John  W.  Watson  in  violation  of  petitioner's 
rights,  falsely  styling  himself  a  receiver  of  the  printing  and  publish- 
ing company  and  falsely  stating  that  he  was  in  possession  of  the  prop- 
erty attached  and  sequestered,  in  virtue  of  an  appointment  as  such 
82 
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receiver,  filed  a  motion  in  said  Oircait  Court  to  have  said  attachment 
and  sequestration  set  aside. 

That  said  motion  coming  on  for  trial  said  court,  without  passing  on 
the  force  or  validity  of  those  proceedings,  ordered  the  marshal  to 
restore  the  property  seized  in  said  case,  to  said  Watson,  receiver, 
unless  ivithin  Jive  days  the  plaintiff  applies  for  and  ultimately  receives 
authority  from  the  Civil  District  Court  which  appointed  Watson, 
receiver,  or  from  the  appellate  court,  to  hold  same  under  said  writ* 

Petitioner  then  alleges  that  the  aforesaid  order  will  have  the  effect 
of  preventing  it  obtaining  a  judgment  against  the  printing  and  pub- 
lishing company  in  the  United  States  Circuit  Court,  as  there  is 
no  mode  of  revising  said  order  until  a  final  judgment  can  be  rendered 
in  said  cause. 

Thereupon  he  assigns  the  following  grounds  for  the  revocation  and 
annulment  of  the  order  appointing  John  W.  Watson,  receiver,  viz.  i 

1.  That  the  pretended  order  under  which  John  W.  Watson  was 
appointed  and  pretends  to  exercise  authority  as  receiver,  bearing 
date  May  17,  1893,  was  and  is  absolutely  null  and  void  as  against 
petitioner  and  other  creditors  of  the  publishing  and  printing  com- 
pany, and  conferred  no  authority  on  Watson,  for  the  reason  that 
same  was  made  upon  the  collusive  petition  of  Frank  H.  Pope  and 
without  citation  to  any  one. 

2.  That  said  order  was  made  without  the  oath  or  affidavit  of  any 
one,  or  any  proof,  and  wholly  ex  parte,  and  without  contradictory 
proceedings  had  with  any  one. 

8.  That  said  pretended  order  was  made  and  endorsed  upon  the 
petition  oi  Pope  on  the  same  day  that  it  was  filed,  and  in  which 
there  was  no  citation  prayed  for. 

4.  That  the  officers  of  the  publishing  and  printing  company  were 
incapable  in  law  of  withdrawing  from  their  offices  so  as  to  delay  or 
hinder  the  creditors  of  said  corporation  from  pursuing  it  in  a  court 
of  justice  in  an  effort  to  collect  their  debts,  and  that  said  corpora- 
tion does  not  cease  to  exist  until  regular  proceedings  have  been 
taken  against  its  officers  and  stockholders  under  its  charter. 

6.  That  the  attempt  to  bolster  up  the  illegal  and  ex  parte  proceed- 
ings by  a  so-called  intervention  on  the  part  of  the  Attorney  Oen- 
eral  will  not  cure  the  nullity  of  said  ex  parte  proceedings  of  said 
Pope  and  Watson;  and,  moreover,  said  so-called  intervention, 
which  contains  no  affirmative  allegations  on  the  part  of  the  State^ 
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but  purports  to  recite  and  reiterate  the  allegations  of  Pope,  is  not  a 
mode  of  proceeding  according  to  law. 

That  the  State  is  without  right  to  intrude  itself  in  this  manner 
into  controversies  of  private  persons  and  to  demand  the  forfeiture 
of  the  charter  of  a  corporation  in  any  mode  different  from  that  pro- 
vided by  law;  and  that  the  Attorney  General  was  without  authority 
to  join  said  Pope  in  his  prayer  in  said  ex  parte  petition  and  ask  that 
a  receiver  be  appointed. 

That  all  of  said  proceedings  were  and  are  absolutely  null  and  void^ 
as  against  creditors. 

From  the  foregoing  it  is  evident  that  this  suit  is  primarily  an 
ancillary  proceeding  to  that  of  same  plaintiff  in  the  United  States 
Circuit  Court  against  the  corporation  as  its  debtor,  and  wherein  it 
caused  its  property  and  effects  to  be  seized,  attached  and  seques- 
tered, asserting  a  vendor's  lien  upon  a  portion  of  same;  and,  second- 
arily, an  action  to  annul  the  order  appointing  the  receiver  for  certain 
alleged  informalities  In  the  proceedings,  coupled  with  a  demand  for 
damages  against  Pope,  the  petitioning  creditor,  and  Watson,  the 
person  who  was  appointed  receiver. 

It  is  evident  that  the  plaintiff's  demand  for  damages  was  made  for 
the  purpose  of  exhibiting  the  jurisdiction  of  the  court  to  decree  the 
nullity  of  the  order  appointing  the  receiver;  and  the  necessity  of  its 
situation  prevented  it  from  asking  judgment  for  its  debt  against  the 
corporation,  as  that  would  have  been  an  abandonment  of  its  suit  in 
the  Circuit  Court,  which  it  intended  to  aid. 

In  support  of  and  to  give  color  to  its  claim  for  damages  against 
those  individuals  the  plaintiffs'  petition  avers  that  the  two  defend- 
ants named  colluded  and  conspired  together  and  procured  the  illegal 
proceedings  through  which  the  receiver  was  appointed ;  and  that  the 
object  in  obtaining  the  appointment  of  a  receiver  was  to  defeat  the 
collection  of  debts  of  the  creditors  of  the  corporation  in  the  usual 
and  ordinary  manner. 

On  the  other  hand  the  contention  of  the  defendants  is  that  their 
proceedingn9  were  regular,  legal  and  in  due  course  of  law;  and  that 
upon  an  order  of  court  regularly  and  duly  obtained  from  one  of  the 
judges  of  the  Civil  District  Court,  the  receiver  was  appointed  and 
that  he  qualified  and  gave  bond — the  State  through  the  Attorney 
General  concurring  through  the  instrumentality  of  an  intervention. 
filed  niith  the  leave  of  the  court  first  obtaiDipd. 
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That  the  aforesaid  proceedinfirs  were  resorted  to  for  the  sole  par- 
pose  of  conserving  the  best  interest  and  evident  advantage  of  the 
corporation,  its  creditors  in  general  and  its  stockholders — it  being  at 
the  time  notoriously  and  confessedly  insolvent  and  unable  to  con- 
tinue its  business.  That  on  account  of  the  unsettled  and  precarious 
condition  of  the  business  and  affairs  of  the  corporation,  its  officers 
and  directors,  in  the  exercise  of  an  undoubted  legal  right,  had  re- 
signed their  trusts;  and  that,  in  consequence  of  this  situation  of 
affairs,  the  duty  as  well  as  the  responsibility  was  placed  upon  the 
creditors  to  protect  their  rights  and  prevent  the  loss,  deterioration 
and  waste  of  the  assets  of  the  corporation,  and  its  absorption  by  a 
single  creditor. 

That  the  defendant.  Pope,  being  a  stockholder  as  well  as  creditor 
of  the  corporation,  conceived  that  the  appointment  of  a  receiver 
was  more  consonant  with  the  interests  of  all  than  any  other  Judicial 
proceedings;  and,  in  this  view,  the  State  through  the  Attorney  Gen- 
eral concurred. 

It  appears  from  the  record  that  the  receiver's  appointment  pre- 
ceded the  plaintiff's  seizure  in  the  United  States  Circuit  Court  sev- 
eral days ;  and  that,  at  the  date  he  appeared  by  an  intervention  in 
that  case  and  claimed  and  demanded  the  surrender  of  the  property 
of  the  corporation  which  the  marshal  held  under  seizure,  he  had  not 
only  received  appointment,  but  had  qualified  thereunder  accord- 
ing to  law,  and  had  taken  physical  possession  thereof,  under  an 
inventory,  notwithstanding  he  had  not  completed  same  and  furnished 
bond  as  required  by  the  order  of  court  appointing  him. 

The  legal  result  of  this  situation  of  affairs  is,  that  the  Civil  District 
Court  acquired  jurisdiction  over  the  corporation  and  of  its  property; 
and  the  judge  of  the  United  States  Circuit  Court  recognized  that 
legal  status  when  he  entertained  the  intervention  of  the  receiver  in 
the  plaintiff's  case,  and  ordered  the  marshal  to  surrender  the  prop- 
erty to  him. 

When  the  judge  of  that  court  made  the  order  directing  the  marshal 
to  restore  the  property  seized,  attached  and  sequestered  in  that  case 
into  the  custody  of  Watson,  receiver,  and  added  thereto  the  proviso^ 
that  '^  unless  within  ffve  days  the  plaintiff  applies  for  and  ultimately 
receives  authority  from  the  Civil  District  Court  which  appointed 
Watson  receiver,  or  from  the  appellate  court,  to  hold  same  under 
said  writ,"  the  presumption  is,  that  if  the  plaintiff  failed  to  receive 
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that  authority  the  aeizare  would  lapse,  and  the  jurisdiction  of  the 
United  States  Circuit  Court  would  cease,  and  the  authority  of  the 
marshal  over  the  property  would  also  cease. 

The  record  shows  that  no  such  authority  was  ever  applied  for  by 
the  plaintiff,  or  granted  by  the  Civil  District  Court ;  but  on  the  con- 
trary this  action  of  nullity  and  claim  for  damages  was  resorted  to, 
instead  of  such  an  application. 

This  is  not  a  matter  of  legal  deduction  and  conclusion  alone,  but 
one  that  has  been  judicially  settled  and  determined  by  the  judge  a 
quo  in  a  proceeding  by  rule  taken  by  a  creditor  against  the  plaintiff 
and  the  marshal  in  the  liquidation  proceedings. 

It  thus  appears  that  not  only  has  the  property  seized  and  all  other 
assets  of  the  corporation  passed  into  the  custody  and 'control  of  the 
receiver,  but  the  suit  of  the  plaintiff  in  the  United  States  Circuit 
Court  has  become  entirely  disconnected  from  the  liquidation  and 
the  insolvsnt  proceedings. 

By  this  course  of  dealing  the  present  suit  stands  alone  upon  its 
own  merits  as  an  independent  action  to  annul  the  appointment  of 
the  receiver  and  a  demand  for  damages  against  Pope  and  Watson 
personally;  consequently  the  action  to  annul  must  necessarily  de- 
pend upon  the  demand  for  damages.  For  if  the  plaintiff  has  no 
claim  for  damages  it  would  serve  no  useful  purpose  to  render  a 
judgment  annulling  the  order  appointing  the  receiver.     Gui  bono? 

In  the  first  place,  addressing  ourselves  to  the  question  of  damages, 
we  are  of  opinion  that  the  plaintiff  was  plainly  at  fault  in  not  em- 
ploying the  proper  means  to  protect  its  own  rights ;  flrsty  because 
it  used  no  effort  to  avail  itself  of  the  permission  granted  by  the  Cir- 
cuit Court  whereby  the  seizure  might  have  been  retained  on  the 
property;  second,  because  it  took  no  means  or  proceedings  look- 
ing to  the  protection  of  and  preservation  of  its  alleged  vendor's 
lien  upon  the  property  after  it  had  passed  into  the  custody  and  con- 
trol of  the  receiver,  either  by  injunction  against  a  sale  by  the  re- 
ceiver or  a  third  opposition  claiming  the  proceeds  of  sale  under  a 
separate  appraisement  and  sale. 

In  our  view  such  measures  could  have  been  easily  resorted  to  on 
the  part  of  the  plaintiff  without  prejudice  to  this  or  its  Circuit  Court 
Buit;  and,  failing  in  this,  an  insurmountable  obstacle  has  been  raised 
to  its  claim  for  damages. 

For  surely  the  plaintiff  can  not  be  heard  to  say  that  Watson  and 
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Pope  have  perpetrated  upon  it  damages  resalting  from  a  loss  and 
injury  it  has  occasioned  through  its  own  fault. 

The  plaintiff's  recourse  against  property  stricken  by  a  vendor's  lien 
^as  just  as  efficacious  against  it  in  the  hands  of  the  receiyer  as  it  was 
in  that  of  the  marshal;  and  had  it  made  proper  and  seasonable  appli- 
cation to  the  judge  a  quo  possibly  he  might  have  permitted  the 
marshal  to  retain  in  his  possession  the  property  seized  under  the 
writ  of  attachment  in  the  Circuit  Court.  However  vain  and  nuga- 
tory such  an  effort  may  have  proven,  it  was  none  the  less  its  duty  to 
have  made  the  effort,  at  least. 

Surely,  the  receiver  can  not  be  said  to  have  committed  a  wrong 
or  trespass  upon  the  plaintiff's  rights  by  advertising  and  making  a 
sale  of  corporate  assetis  in  pursuance  of  an  order  of  court  to  pay 
-debts,  especially  when  such  sale  was  neither  enjoined  nor  opposed 
by  it. 

Presumably  the  proceeds  of  the  sale  are  yet  in  the  hands  of  the 
'receiver  for  distribution  according  to  law,  and  plaintiff  can  exercise 
its  rights  thereon. 

In  our  opinion,  this  is  not  a  case  in  which  we  are  called  upon 
ix)  examine  and  scrutinize  the  legality  of  the  appointment  of  a 
receiver,  for  the  reason  that  the  complaining  creditor  has  not 
suffered  any  injury  thereby,  and  is  itself  seeking  a  preference. 

We  think  the  ends  of  justice  would  be  best  subserved  by  preserv- 
ing and  maintain!  rg  the  status  quo. 

Judgment  affirmed. 

Blanchard,  J.,  not  having  been  present  at  the  submission  of  this 
•cause,  takes  ao  part  in  this  opinion. 


No.  12,820. 
Mrs.  Carrie  Hoelzbl  vb.  Crbsoent  City  RA^iROAD  Company. 

40  1902 

51    870    A  pedestrian  In  tbe  night-time,  who  suddenly  leaves  the  path  on  grounds,  identi- 

49  13021         fled  as  the  neutral  grounds,  and  crosses  or  attempts  to  cross,  Immediately  In 

6a^^813|         front  of  a  street  car  moyed  by  electricity,  is  imprudent. 

L^  ^^\  l^l^e  I'ule  ^^^^  OD®  before  attempting  to  cress  the  track  should  *'stop,  look  and 

IIUd     «m>«| 

' -^  -        listen,"  applies  to  a  street  railway  moved  by  electricity. 

114   075  ^^^  approaching  car  must  have  been  visible,  and  the  noise  heard  by  any  one  near, 
"  looking  or  listening. 
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The  attempted  orosslng  was  the  matter  of  a  moment,  rendering  it  Impossible  to 

stop  the  car  in  time  to  prevent  the  accident. 
Held:    Whenever  the  plaintiff's  case  shows  any  want  of  ordinary  care,  his  right  to 

recover  is  thereby  destroyed, 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J, 

Joseph  N.  Wolf  son  for  Plaintiff,  Appellee. 


Farrar^  Jonas  <&  Kruttschnitt  for  Defendant,  Appellant. 


Argued  and  snbmitted  Febraary  18,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  Plaintiff,  tutrix  of  her  minor  children,  and  personally, 
brought  this  suit  for  ten  thousand  dollars  damages  caused  by 
the  asserted  negligence  of  defendant's  agents  and  employees,  which 
resulted,  she  avers,  in  the  death  of  her  husband,  father  of  her 
children. 

The  defendant  corporation  was  the  owner  of  a  line  of  street  rail- 
ways running  through  Louisiana  avenue.  She  alleges  that  her  late 
husband  was  crossing  the  public  street  about  10  o'clock  at  night, 
near  his  residence  fronting  on  the  avenue,  between  Franklin  and 
Liberty  streets,  when  one  of  defendant's  electric  cars  negligently 
and  carelessly  ran  over  her  husband,  inflicting  injuries  causing  death 
a  few  minutes  after  the  accident ;  that  her  late  husband  was  lawfully 
-  on  the  street  and  was  at  the  time  duly  careful. 

The  defendant  pleads  the  general  denial,  and  avers  that  the  plain- 
tiff's husband  lost  his  life  by  his  own  carelessness  and  recklessness, 
and  that  if  there  was  negligence  on  its  part,  there  was  contributory 
negligence  on  the  part  of  plaintiff's  husband. 

From  a  description  of  the  place  of  record,  it  is  shown  that  the 
defendant  company  has  a  double  track  on  Louisiana  avenue ;  one  track 
for  the  car  running  down  on  the  lower  side  of  the  avenue,  between 
Baronne  and  Freret  streets,  and  the  other  track  for  the  cars  going  up 
to  Carrollton  on  the  upper  side  of  the  neutral   ground,   between 
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Dryades  and  Howard  streets.  Between  the  two  tracks  there  is  a 
steam  railroad  track  of  the  Illinois  Central  Railroad. 

In  the  front  of  the  cottage  occupied  by  plaintiff  and  her  late  hus- 
band he  had  raised  the  banquette  and  laid  a  plank  walk  from  the 
banquette  to  the  neutral  ground.  There  was  no  passable  banquette 
on  either  side  in  front  of  this  lot,  and  he  and  his  family  for  more 
than  three  years  used  the  plank  walk  and  neutral  ground  for  ingress 
and  egress ;  for  the  ground  where  there  should  have  been  a  banquette 
was  low  and  muddy,  the  gutters  wide  and  deep  and  walking  was 
practically  impossible. 

There  was  a  path  between  the  Illinois  Central  track  and  the  track 
of  the  defendant  company,  well  known  (it  is  asserted  by  the  plain- 
tiff) by  the  employees  of  the  defendant  company ;  where  people 
were  frequently  seen  walking.  On  the  night  of  the  accident  the  de- 
ceased, a  few  minutes  prior  to  the  accident,  was  standing  on  the 
Illinois  Central  Railroad  track  and  conversing  with  an  acquaintance. 
Leaving  his  acquaintance,  he  walked  in  the  direction  of  his  house, 
which  was  about  half  a  block  away  from  where  they  were  standing. 
His  home  was  on  the  lower  side  of  the  track.  He  was  going  in  the 
same  directioa  that  the  car  wa?  going.  The  acquaintance  with  whom 
he  was  conversing  walked  away  in  an  opposite  direction,  and  met  the 
alleged  offending  car,  runnins:,  he  says,  at  a  rapid  speed.  The  noise 
of  the  car  stopping,  because  of  the  accident,  a  short  distance  from 
where  it  had  passed  him,  attracted  his  attention.  He  walked  back  to 
the  place  of  the  accident.  His  back,  at  the  moment  of  the  collision 
was  turned  to  the  car.  He  saw  nothing  of  the  accident.  He  says 
that  the  headlight  of  the  car  as  it  passed  him  was  dim.  No  alarm 
bell  was  sounded. 

The  deceased  was  struck  by  the  car  when  he  was  opposite  the 
plank  walk,  immediately  in  front  of  his  house.  Evidently  he  had 
left  the  walk  and  was  crossing  defendant's  track  on  his  way  to  the 
plank  crossing  leading  to  his  gate  when  he  was  struck.  The  car 
ran  about  forty  feet  after  the  blow ;  the  headlight  was  broken,  also 
the  fender.  Two  of  plaintiff's  witnesses  testify  that  there  was  no 
ringing  of  the  bell  prior  to  the  accident.  The  motorman,  as  a  witness 
for  the  defendant,  testified  that  he  could  see  that  the  deceased  was  in 
danger  from  where  he  was,  and  that  he  sounded  the  gong  and  uttered 
a  cry  to  him ;  that  he  (the  deceased)  stepped  immediately  in  front 
of  the  car  to  his  right.  He  and  the  conductor  testified  that  the  head- 
light was  burning  brightly.     This  is  a  summary  of  the  salient  facts. 
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The  case  was  tried  before  the  court  without  the  interveution  of  a 
jury.  The  judgment  was  for  plaintiff  in  the  sum  of  ten  thousand 
dollars.    The  defendant  appealed. 

Our  attention  is  directed  to  the  fact  that  the  width  of  the  path  on 
which  the  defendant  was  walking,  between  the  tracks,  was  not 
large,  only  about  seven  feet.  The  car  must  have  been  near  him 
when  he  left  this  path  or  street  and  stepped  in  front  of  the  car  to  go 
over  to  the  plank  walk  opposite  his  home.  Three  steps  would  have 
carried  him  across.  As  he  was  struck  while  attempting  to  cross,  it 
is,  in  our  judgment,  evident  that  his  first  step  on  the  track  must 
have  been  made  when  the  car  was  dangerously  near.  Witnesses  for 
the  plaintiff  saw  the  coming  car  at  some  distance.  The  noise  made 
by  the  running  car  was  clearly  heard  by  witnesses  who  were  not  on 
the  track  at  all. 

The  width  of  the  walk  was,  we  have  seen,  about  seven  feet.  We 
assume  that  the  deceased  was  about  the  centre  of  the  walk  at  the 
time  he  turned  to  the  right  to  cross  the  track  of  the  defendant.  We 
assume  further  that  four  steps  was  the  distance  from  the  centre  line 
of  the  walk  in  question  to  the  centre  line  of  defendant's  track. 
Upon  this  basis  about  two  and  a  half  steps  must  have  been  the  dis- 
tance stepped  from  the  centre  line  of  the  walk  to  the  outer  line  of 
the  track  over  which  the  car  runs;  and  one  and  a  half  steps  the  dis- 
tance between  the  outer  line  of  the  car  to  the  centre  line  of  the  track. 

From  the  fact  that  the  headlight  and  the  fender  of  the  car  were 
broken,  we  judge  that  the  deceased  was  at  or  very  near  the  centre 
line  of  the  railroad  track  when  he  was  struck. 

At  the  moment  that  the  deceased  crossed  the  outer  line  of  the  car, 
the  car  must  have  been  quite  near  to  him,  a  distance  which  can  be 
computed  with  some  degree  of  accuracy  by  reference  to  the  time  it 
takes  to  walk  over  a  space  in  length  of  about  one  and  a  half 
steps.  It  was  impossible,  it  is  evident,  to  stop  the  car,  after  the 
deceased  crossed  the  outer  line,  in  time  to  prevent  the  accident. 
The  question  arises,  was  it  prudent,  in  the  dark,  to  attempt  to  cross. 

Three  grounds  of  alleged  negligence  urged  were:  The  asserted 
speed  of  the  car,  the  dim  light,  and  failure  to  ring  the  alarm. 

The  evidence  upon  these  points  is  conflicting  between  the  wit-^ 
nesses  for  the  defendant  and  those  for  the  plaintiff. 

The  issue  brings  us  to   a  consideration  of    the  rules — that  one 
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approacbinf?  a  railway  crossing  or  attempting,  at  any  place,  to  cross 
a  railroad  track,  mast  carefally  look  np  and  down  the  track,  and  in 
tbat  connection  we  mast  determine  whether  it  applies  to  an  electric 
^reet  railway. 

The  rale  itself  is  sapported  by  a  long  list  of  decisions.  Its  correct- 
ness does  not  admit  of  any  qaestion.  When  street  cars  ran  slowly 
and  conld  be  stopped  within  a  distance  of  a  few  feet,  the  rale  for  the 
pedestrian  to  exercise  his  senses  of  sight  and  hearing  and  to  stop, 
look  and  listen,  did  not  apply  as  it  does  to  the  electric  cars  (even  in 
the  case  of  horse  cars  one  was  enjoined  to  be  caref  al  in  walking  on 
a  railroad  track,  or  in  attempting  to  cross  it).  Qreater  prudence  is 
required  of  a  pedestrian  who  crosses  a  railway  track  of  a  steam  or 
electric  car  in  a  city.  It  is  his  duty  to  exercise  his  senses  of  sight 
und  hearing. 

The  evidence  of  plaintiff's  witnesses  in  regard  to  the  speed  of  the 
car  is,  in  general  terms.  No  attempt  was  made  to  approximately  fix 
the  rate  at  which  it  was  rnnning.  Granted  that  it  was  rnnning  with 
speed,  that,  of  itself,  was  not  negligence,  if  all  needfnl  care  was  ex- 
ercised by  the  company.  The  dim  headlight  and  the  fact  that  there 
viras  no  ringing  of  the  bell  at  a  place  not  known  as  a  regular  public 
crossing,  does  not  relieve  the  pedestrian  •f  his  obligation  to  exer- 
cise ordinary  care  to  avoid  an  injury.  There  was  light,  although  it 
•may  have  been  dim;  there  must  have  been  noise  made  by  the  mov- 
ing car  very  near  the  place  of  the  accident.  One  who  in  the  night- 
time, with  full  knowledge  that  the  car  may  come  at  any  moment  be- 
hind him,  attempts  to  cross,  must  use  his  senses  to  avoid  an 
accident.  In  a  recently  well  considered  case  this  court  said:  ''  It  is 
a  well  recognized  rule  that  a  person  before  attempting  to  cross  the 
track  of  a  steam  or  electric  car  should  look  to  ascertain  whether 
prudently  the  crossing  should  be  attempted."  Snider  vs.  Railroad 
Co.,  48  An.  12. 

Again,  in  the  same  opinion,  which  has  a  direct  application  to  the 
•case  before  us:  **  The  motorman  upon  the  car  had  no  reason  to  an- 
ticipate that  plaintiff  would  attempt  to  cross  the  street  under  exist- 
ing conditions.  Plaintiff  knew  perfectly  well  that  the  moving 
•  car  was  bound  on  its  regular  trip  np  to  a  point  above  that  street  on  a 
dxed  line,  and  must,  therefore,  inevitably  cross  the  path  he  was  tak- 
ing as  he  moved  across." 

This   case  has  the  support  of  four  preceding  decisions  of  this 
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«oart — Schulte  vs.  Railroad,  44  An.  510;  Herlisch  vs.  Railroad  Co., 
44  An.  280;  Smith  vs.  Railroad  Co.,  47  An.  883,  and  Schexnaydre 
vs.  Railroad  Co.,  46  An.  248. 

As  to  the  dim  light,  failure  to  ring  the  bell,  and  the  speed  of  the 
car,  the  evidence  was  conflicting. 

The  car  was  not  without  light;  it  had  the  light  of  the  car  and  of 
the  headlight.  • 

The  very  short  distance  between  the  deceased  and  the  car  ren- 
dered it  impossible  to  ring  the  bell  in  time  to  warn  him  to  get  off  the 
track. 

The  car  was  an  ordinary  electric  car,  not  noiseless;  it  was  plainly 
heard  by  all  the  witnesses  who  testified  upon  the  subject. 

These  are  important  considerations  which  have  received  our  care- 
ful attention. 

Weighed  with  the  fact  that  the  victim  of  the  sad  accident  suddenly 
turned  and  stepped,  one  step  or  a  step  and  a  half  from  a  safe  path  to 
«  very  unsafe  place,  we  have  concluded  that  he  was  imprudent  to  a 
degree  which  renders  it  impossible,  under  the  rule  heretofore 
announced  by  this  court,   to  allow  damages. 

This  court  has  decided  that  the  rule  ''stop,  look  and  listen"  applies 
to  one  attempting  to  cross  an  electric  car  track.  There  is  greater 
reason  for  its  application  at  night,  when  the  motomeer  is  less  able, 
in  the  darkness,  to  see  persons  near  or  persons  crossing  or  attempt- 
ing to  cross.  Nothing  of  record  shows  that  the  least  attempt  was 
made  to  guard  against  the  danger  of  an  approaching  car  on  a  track 
over  which  cars  frequently  pass. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed.  It  is  further 
•decreed  that  plaintiff's  demand  is  rejected. 

Dissenting  Opinion. 

Watkins,  J.  The  plaintiff  instituted  this  suit  in  her  own  right  as 
the  surviving  widow  of  Edward  Hoelzel,  aad  also  in  the  capacity  of 
natural  tutrix  of  the  children  of  her  marriage  with  the  deceased,  for 
recovery  from  the  defendant  of  the  sum  of  ten  thousand  dollars  as 
damages  occasioned  by  the  death  of  her  said  husband  through  the 
gross  carelessness  and  negligence  of  its  agents  and  servants — 
depriving  them  of  a  support  and  maintenance. 

The  defence  is  contributory  uegligence. 
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The  case  was  tried  by  the  jndge,  who  fonnd  for  the  plaintiff  the  full 
amount  claimed,  and  the  defendant  appealed. 

The  jadge  a  quo  prepared  his  reasons  for  jadgment  in  writing 
and  they  are  not  only  incorporated  in  the  transcript,  bnt  they  are 
reproduced  in  the  brief  of  plaintiff's  counsel  in  extenso;  and  as  the 
salient  facts  are  brought  forward  in  clear  and  concise  form,  I  have 
*taken  the  liberty  of  making  the  following  extracts  therefrom^ 
namely : 

"The  substantial  facts  are  as  follows: 

"The  defendants  own  and  operate  a  line  of  electric  cars  in  this 
city,  known  as  the  Judah  Hart  line.  It  runs  from  Canal  street  to 
Carrollton.  On  Louisiana  avenue  it  has  a  double  track,  one  track 
for  the  cars  going  down  on  the  lower  side  of  the  neutral  ground  in 
the  centre  of  Louisiana  avenue,  between  Baronne  and  Frerec  streets, 
and  the  other  track  for  the  cars  going  up  to  Carrollton  on  the  upper 
side  of  the  neutral  ground,  between  Dryad es  and  Howard  streets. 
Between  these  tracks  is  a  single  track  of  the  Illinois  Central  Railroad, 
a  sl^am  railroad. 

"  Between  Baronne  and  Freret,  and  between  Dryades  and  Howard, 
and  especially  on  the  lower  side  of  Louisiana  avenue,  between 
Franklin  and  Liberty  streets,  there  are  no  banquettes.  This  part  of  the 
city  has  been  settled  in  the  past  five  or  six  years.  When  a  building 
was  erected  the  owner  would  raise  the  banquette  in  front  and 
lay  a  plank  walk  over  the  gutter  and  across  the  street  to  the  neutral 
ground.  To  reach  their  home,  all  the  residents  in  that  neighborhood 
were  in  the  habit  of  walking  on  the  neutral  ground,  on  or  between 
the  tracks,  until  they  were  opposite  their  homes,  when  they  would 
cross  over  on  their  plank  walks.  The  same  course  was  pursued  in 
leaving  their  homes.  They  were  compelled  to  adopt  this  mode  and 
custom  because  the  ground  where  a  banquette  should  have  been  was 
low  and  muddy,  the  gutters  wide  and  deep  and  walking  inconven- 
ient, if  not  practically  impoeeible.  This  custom  was  well  known  to 
the  employees  of  the  railroad  company,  for  there  was  a  well  beaten 
path  between  thelilinois  Central  track  and  the  track  of  the  defend- 
ant company,  the  plank  walks  were  visible  and  people  were  fre- 
quently seen  walking  on  the  neutral  ground,  passing  up  and  down 
and  crossing  over  to  their  homes. 

"  John  Hoelzel  lived  with  his  family  on  the  lower  side  of  Louisiana 
avenue,  between  Franklin  and   Liberty  streets,  about  the  centre  of 
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the  block,  in  a  small  cottage  owned  by  him.     In  front  of  his  cottage 

he  had  raised  the  banqnette,   and  laid  a  plank  walk  from  the  ban* 

« 
quette  to  the  neutral  gronnd   in  the  manner  described.     There  was 

no  banquette  on  either  side  of  him  to  the  corner  of  either  Franklin  or 

Liberty  streets.     There  was  a  bad,  mnddy  place  next  to  him  toward 

Franklin  street,  and  the  weeds  were  very  high  and  he  and  his  family 

were  compelled  to  use  the  plank  walk  and  neutral  ground  for  ingress 

and  egress. 

^'  They  had  been  in  the  habit  of  doing  so  for  three  years.  It  was 
their  habit  before  the  road  was  built  and  after. 

^'  On  the  night  of  April  13,  1895,  John  Hoelzel  was  returning  to  his 
home  from  a  barber  shop.  He  met  witness,  Emile  Gearhart,  on  the 
neutral  ground  on  Louisiana  avenue  corner  of  Franklin.  He  was 
then  half  a  block  from  his  residence.  They  conversed  five  or  ten 
minutes  standing  on  the  track  of  the  I.  O.  Railroad,  and  then  Hoel- 
zel walked  toward  his  home,  toward  the  woods. 

<*The  witness  walked  toward  the  ^  river.  Gearhart  had  hardly 
walked  twenty  feet  when  an  electric  car,  going  down  town,  passed 
him  at  a  very  rapid  speed.  lU  headlight  was  dim.  He  walked 
about  twenty  feet  further,  when  the  car  stopped.  He  then  walked 
back  to  the  car  and  found  that  Hoelzel  had  been  run  over, 
horribly  mangled,  killed  by  the  car,  in  front  of  the  plank  walk  lead-* 
ing  to  his  residence.  The  motorman  did  not  sound  his  gong  at  the 
•crossing  or  before  he  struck  Hoelzel. 

<*  Another  witness,  Martin,  tried  to  stop  the  car  a  block  and  a  half 
away  from  where  the  accident  happened,  with  the  intention  of  going 
•down  town.  He  stood  on  the  track  and  waved  to  the  motorman, 
but  the  car  was  going  so  fast  it  was  impossible  to  stop  it,  and  the 
headlight  8o  dim  that  the  motorman  could  not  or  did  not  see  him,  and 
he  had  to  step  aside  and  let  the  car  go  by.  He  heard  no  gong  sound 
from  the  time  the  car  passed  him  until  it  struck  Hoelzel  and  stopped. 
Martin  then  walked  to  the  car  in  about  five  minutes. 

<<  Other  witnesses  testified  that  the  car  was  running  at  a  very 
Tapid  speed,  and  one  other  that  no  gong  sounded.  The  car  ran  from 
forty  to  fifty  feet  beyond  the  spot  where  Hoelzel  was  struck  before 
it  stopped. 

•  **  The  motorman  saw  Hoelzel  walking  between  the  Illinois  Central 
Railroad  Company's  track  and  Traction  Company's  track.  His  back 
was  to  the  approaching  car.     He  was  right  near  to  the  line  of  the 
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car,  and  the  motorman  says  that  he  saw  he  was  in  danger  from 
where  he  was.  The  motorman  saw  him  when  he  was  within  fifteen 
feet  of  him. 

*'It  is  evident  from  the  whole  testimony  that  Hoelzel  was  walking 
within  two  or  three  feet  of  the  up -town  rail  of  the  Traction  Com- 
pany's down-town  track.  When  he  reached  the  plank  walk  leading 
to  his  honse  the  car  was  within  fifteen  feet  behind  him.  The  motor- 
man  saw  him,  but  he  did  not  see  or  hear  the  car,  being  slightly  deaf 
or  absent-minded.  He  then  tnrned  to  his  right  to  go  across  to  the 
plank  walk  to  his  home,  stepped  upon  the  track  and  was  instantly 
killed.  When  he  stepped  upon  the  track  it  was  too  late  for  the  mo- 
torman to  stop  his  car,  if  he  had  tried  so  to  do,  as  he  testified. 

**  The  court  is  of  the  opinion  that  the  defendant  was  grossly  negli' 
gent  in  its  motorman  running  in  that  square  at  so  fast  a  speed  with  a 
dim  headlight  without  sounding  his  gong,  and  in  not  seeing  the  de- 
ceased in  time  to  give  him  timely  warning,  and  that  the  gross  care- 
lessness of  the  defendant  company  was  the  true  cause  of  the  acci- 
dent. 

<<  The  court  is  of  the  opinion,  from  the  facts  above  stated,  that  the 
deceased  was  not  gailty  of  contributory  negligence.  He  had  a  right 
to  walk  to  his  home  on  the  neutral  ground  and  across  the  track. 
'Where  fifty  to  one  hundred  people  daily  for  four  or  five  years  use 
a  railway  track  for  foot  travel  with  the  acquiescence  of  a  railroad 
company,  without  their  objection,  such  acquiescence  creates  a  right 
which  imposes  on  the  company  a  duty  of  ordinary  diligence  to  avoid 
injary  to  persons  so  using  the  track.  The  deceased  simply  did  what 
he  and  his  neighbors  had  been  in  the  habit  of  doing  for  years,  to  the 
knowledge,  without  objection,  and  with  the  acquiescence  of  the 
company.'' 

Having  gone  over  the  the  testimony  in  the  record,  I  feel  satisfied 
of  the  correctness  of  the  statement  of  my  learned  brother  of  the 
District  Court,  but  am  of  opinion  that  some  additional  extracts 
therefrom  would  somewhat  fortify  the  facts  stated  by  him,  and  I 
append  the  following: 

FH,rst,  in  respect  to  the  speed  of  the  car,  the  failure  of  the  motor- 
man  to  sound  the  gong  in  the  vicinity  of  the  accident,  and  the  dim- 
ness of  the  headlight. 

The  statement  of  a  witness  who  was  standing  at  a  street  comer 
near  by,  waiting  for  a  car,  is,  that  he  '^  stood  on  the  track  and  tried 
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to  Stop  defendant's  car."  That  '^he  stood  on  the  rail  of  the  track 
and  tried  to  signal  (the  motorman)  down,  but  it  was  impossible.  He 
did  not  stop  and  (witness)  then  moved  out  of  the  way  (so  as)  not  to 
get  knocked  down.  That  the  car  was  going  at  a  very  ra^id  rate  of 
speed  and  there  was  hardly  any  headlight.  The  light  was  bad — 
there  was  hardly  any  light  in  the  headlight.  That  the  headlight  was: 
so  dim  that  the  motorman  could  not  see  him,  was  the  reason  he  did 
not  stop  his  car  when  he  hailed  him  to  do  so — his  headlight  was  not 
giving  enough  reflection."  That  it  was  about  10  o'clock  at  night  and 
very  dark. 

The  statement  of  one  of  the  defendant's  witnesses — the  only  one  in- 
troduced for  the  purpose  of  supporting  the  testimony  of  the  motorman 
and  the  conductor — ^is,  that  at  the  time  of  the  accident  he  was  walk- 
ing along  the  banquette  on  the  opposite  side  of  the  avenue  from  the 
residence  of  the  deceased,  in  the  same  direction  that  the  latter  was 
going,  and  about  ten  steps  in  his  rear.  That  he  saw  the  deceased! 
while  he  was  talking  with  the  watchman  at  the  corner  near  by,  and 
followed  him  when  he  Btarted  toward  his  home,  as  he  wished  to  bor- 
row a  tool  of  some  kind  from  him. 

That  he  shouted  to  him  '*to  look  out,  just  as  he  stepped  on  the  tracks 
and  the  car  hit  him  at  the  same  time;^^  but  he  does  not  speak  of  hear- 
ing the  gong  sounded  or  of  seeing  the  illumination  of  the  headlight, 
notwithstanding  his  close  proximity  to  the  car.  That  he  saw  the  car 
when  it  was  about  forty  feet  distant,  but  that  'Mt  did  not  take  a 
minute — a  half  minute,  it  did  not  take  that" — to  overtake  the  de- 
ceased. 

He  states  further  that  the  deceased  turned  from  the  pathway 
between  the  two  tracks  to  take  the  street -crossing  to  go  to  his 
home,  just  at  the  moment  he  shouted  to  him,  and  he  was  instantly 
struck  by  the  car. 

Secondy  as  to  circumstances  attending  the  accident,  illustrating^ 
the  carelessness  of  the  motorman  in  charge  of  the  car,  and  the= 
speed  of  the  car. 

A  witness  who  resided  just  on  the  opposite  side  of  the  avenue 
from  the  deceased  and  knew  him  well,  states  that  he  heard  the  re- 
port, and  jumped  up  and  ran  across  the  street  to  the  car.  That  he 
spoke  to  the  motorman,  and  he  said  in  reply  that  he  thought  that  he 
had  killed  a  man;  and  it  being  dark  he  lighted  a  match  and  saw  that 
the  dead  man  was  Hoelzel,  who  lived  just  on  the  opposite  side  of 
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the  street  from  the  place  of  the  accident.  That  he  observed  '<  that 
the  headlight  was  ail  bursted  up,  and  that  the  fender  in  front  of  the 
car  to  protect  it  was  borsted  in  half;  that  the  skin  and  hair  of  Hoel* 
zel's  head  were  taken  off,  and  it  must  have  been  done  by  the  head- 
light." 

Another  witness  describes  the  scene  thas: 

**  Well,  I  ran  down  and  jumped  the  gutter,  and  when  I  got  over 
there,  Mr.  Yokum  was  there,  and  the  conductor,  or  motorman — one 
of  them — said  it  was  a  negro  that  was  lying  on  the  track,  sleeping; 
drunk,  at  least,  it  was.  That  Mr.  Yokum  said  no,  it  is  not;  and  he 
lighted  a  match,  and  said  it  is  Mr.  Hoelzel." 

He  also  stated  that  the  headlight  was  bursted  and  the  cowcatcher 
broken.  That  Mr.  Yokum  raised  the  body  up  off  of  the  track,  his 
head  facing  toward  the  river  and  his  body  lying  across  the  track  of 
the  defendant;  about  the  centre,  just  opposite  the  plank  walk  lead- 
ing to  his  house. 

Another  witness  who  resided  in  the  vicinity  of  the  accident  said : 

*<  Well,  as  soon  as  he  could  jump  across  the  gutter  he  ran  across 
the  avenue  to  where  the  deceased  was.  That  he  was  sitting  on  his 
gallery  step  at  the  time  and  heard  the  crash,  and  got  up  and  jumped 
across  and  ran  into  the  street    *     *     * 

*^  When  he  got  there  he  could  not  tell  what  it  was,  it  was  so  dark. 
That  he  saw  it  was  a  dark  object,  but  did  not  know  whether  it  was  a 
human  being  or  not ;  when  some  one  struck  a  match  and  pulled  the 
head  up,  and  he  then  recognized  Mr.  Hoelzel." 

He  stated  that  he  observed  that  the  distance  between  the  deceased 
and  the  car  was  apparently  about  forty  feet,  and  the  headlight 
was  broken  and  the  fender  also. 

Another  witness  testifies  that  when  he  arrived  at  the  place  of  the 
accident  he  spoke  to  the  motorman  about  it,  and  he  said  that  it  was 
impossible  for  him  stop  the  car;  that  he  thought  he  had  kUled  a 
man;  that  he  thought  he  saw  a  man  on  the  track,  but  he  did  not 
know. 

Another  witness  says  that  she  was  engaged  in  sewing  while  wait- 
ing for  her  husband,  *'  when  she  heard  a  car  coming  along  at  a 
frightful  rate  of  speed,  then  all  of  a  sudden,  when  it  got  in  the  mid- 
dle of  the  block,  she  heard  a  crash,  and  got  up  and  ran  out  and 
across  the  track  and  ran  down  to  Mr.  Hoelzel  in  front  of  his  door." 

The  statement  of  the  motorman  is  that  the  night  was  a  very  dark 
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one,  but,  aided  by  his  headlight,  be  ^'  discovered  an  object  *  *  and 
as  he  was  nearing  it,  he  could  see  that  it  was  a  man  on  the  left, 
between  the  Illinois  Central  belt  and  tbe  traction  company's  electric 
line,  walking  on  the  oatside.  That  the  first  thing  that  entered  his 
mind  was,  knowing  it  was  a  man,  of  course  he  would  keep  oat  of  the 
way  of  the  oar;  and  as  he  approached  him  he  kept  right  near  the 
line  of  the  car.  That  he  conld  see  he  was  in  danger  from  where  he 
was,  and  sounded  the  gong  and  hallowed  to  him  at  the  same  time. 
That  he  stepped  immediately  in  front  of  the  car  to  the  right  of  wit' 
ness,  when  the  car  struck  him.  That  when  he  shouted  to  him,  the 
deceased  was  within  ten  feet  of  tbe  car.  That  as  soon  as  he  discov- 
ered what  he  had  done,  he  just  threw  up  his  hands  and  said  *  My 
God,  what  have  I  done,'  and  ran  back  through  the  car  to  the  con- 
ductor and  said,  '  Look  out,  I  believe  I  have  killed  a  man.'  " 

He  further  states,  that  when  he  first  saw  there  was  an  object  on  the 
side  of  the  track,  <'  he  could  just  tell  there  was  an  object  moving  ;^^  and 
that  after  seeing  the  mxyving  object,  he  supposes  the  car  ran  about  forty 
feet,  and  the  man  kept  right  ahead  of  the  car.  That  when  the  car 
had  approached  near  enough  for  him  to  hail  Hoelzel  and  say  '<  Look 
out,"  be  stepped  in  front  of  the  car  and  upon  the  track. 

The  statement  of  the  conductor  is  as  follows,  viz. : 

'<  Well,  we  were  running  along  there  about  the  usual  rate  of  speed, 
when  he  heard  a  crash,  all  of  a  sudden,  in  front  of  the  car,  and  he 
started  through  the  car  and  asked  the  motorman  what  was  the  mat- 
ter; and  when  he  was  about  one -third  through  the  car,  the  motor- 
man  turned  to  him  and  threw  up  his  hands  and  said,  'My  Ood;  I 
believe  I  have  killed  a  man.'  Just  that  way,  and  with  that  the  car 
stopped,  and  he  ran  back  on  the  track  when  he  saw  the  man  lying 
between  the  rails,"  etc. 

But  the  conductor  did  not  confirm  the  statement  of  the  motorman, 
to  the  effect  that  he  sounded  his  gong  near  the  place  of  the  acci- 
dent; nor  that  he  shouted  or  hailed  the  deceased.  Nor  did  he  state 
that  he  sounded  his  gong,  even  at  the  adjacent  street  corner,  though 
he  does  say  that  his  supposition  was  that  he  did.  He  admits  that 
the  fender  and  headlight  were  broken  in  their  contact  with  the 
deceased. 

The  best  proof  that  no  gong  was  sounded  at  or  near  the  scene  of 
the  accident  is  furnished  by  the  replies  which  the  motorman  made 
to  the  interrogatories  that  were  propounded  to  him  at  the  time,  on 
83 
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the  flpnr  of  the  moment,  and  the  volantary  statement  he  made  to  the- 
condnctor  at  the  instant  the  crash  occurred. 

And  the  farther  fact  that,  after  the  accident,  the  car  was  foand  to 
have  passed  some  forty  feet  beyond  the  place  of  contact ;  and  had 
the  deceased  been  plainly  visible  by  the  aid  of  a  good  headlight,  he 
should  have  been  readily  seen  for  a  distance  of  seventy  feet  in 
front  of  the  car,  so  that  the  car  could  have  been  stopped  in  time  to 
have  saved  the  life  of  the  deceased. 

And  the  farther  important  fact  is,  that  the  car  was  moving  with 
such  frightful  rapidity  that  its  contact  with  the  deceased  produced 
a  crash  that  was  plainly  heard  by  and  arrested  the  attention  of 
more  than  a  half  dozen  of  the  witnesses,  who  instantly  rushed  to  the 
scene;  and  the  violence  of  the  shock  was  so  great  that  it  caused  the 
instant  death  of  a  strong  man,  broke  down  the  fender,  and  shattered 
the  headlight  of  the  car. 

Had  the  deceased,  under  the  circumstances,  looked — as,  possibly, 
he  did — ^just  before  making  the  attempt  to  step  across  the  street  car 
track,  of  not  more  than  three  feet  in  width,  to  see  if  a  car  was 
approaching,  his  reasonable  belief  must  have  been  that  there  was  no 
danger,  as  the  gong  had  not  been  sounded,  and  the  headlight  was  not 
sufficiently  bright  to  indicate  a  dangerous  proximity  of  the  car,  and  no 
means  were  afforded  him  of  judging  of  the  speed  of  the  car,  which  was^ 
in  fact,  so  rapidly  approaching  him. 

In  any  view  that  can  be  taken  of  the  testimony,  the  gross  and  cul* 
pable  negligence  of  the  motorman  is  manifest:  and  to  say  that  an 
electric  car  can  be  run  on  a  street  of  this  city  at  such  a  frightful  rate 
of  speed,  as  the  testimony  discloses  that  of  the  defendant  was  mov- 
ing when  it  ran  over  and  killed  Hoelzel,  that  dark  night  in  Aprils 
without  giving  him  any  warning  by  the  sound  of  the  gong  or  aid  of 
headlight,  and  the  corporation  be  exonerated  from  liability,  is,  in  my 
opinion,  to  place  the  lives  and  limbs  of  its  inhabitants  in  imminent 
peril,  and  leave  those  who  are  dependent  upon  them  for  society  and 
support  without  any  security  whatever. 

The  deceased  was  not  upon  the  d^endanVs  track,  but  he  was  travel^ 
ing  a  plain,  beaten  path,  that  lies  between  it  and  that  of  the  Illinois  Cen- 
tral Railroad  Company,  and  which  had  been  in  common  use  for  years 
by  the  people  of  the  neighborhood;  and  he  was  attempting  to  step  across 
the  track  of  the  defendant  in  the  effort  to  reach  his  home^  when  he  was 
run  over  by  d^endanVs  car  and  instantly  killed. 
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The  deceased  h<id  an  equal  right  to  use  this  pathway  as  a  means  of 
ingress  to  and  egress  from  his  house,  as  any  citizen  to  traverse  any  of 
the  banquettes  of  the  dty;  and  is  quite  as  much  entitled  to  the  protec- 
tion of  the  law  in  the  prudent  exercise  of  that  right. 

In  my  opinion  there  was  gross  carelessness  on  the  part  of  the  de- 
fendant and  no  contribatory  fault  on  the  part  of  the  deceased. 

I  do  not  think  the  facts  of  this  case  bring  it  within  the  scope  of 
Snider  vs.  Railroad  Company,  48  An.  1;  nor  of  McLanghlin  vs. 
Railroad  Oo.,  48  An.  23;  nor  of  Settoon  vs.  Railway  Company,  48 
An.  807. 

In  the  first  case  the  plaintiff  attempted,  in  open  daylight,  to  drive 
his  wagon  across  the  defendant's  track  on  St.  Charles  avenne  in 
front  of  an  approaching  car,  and  was  run  into  and  injured  thereby. 
In  the  second,  plaintiff's  little  son  was  proceeding  out  Melpomene 
street  driving  a  hoop  with  a  stick,  and  while  attempting  to  cross  the 
defendant's  track  on  St.  Charles  avenue  was  struck  and  injured  by 
one  of  its  cars.  In  the  third  case,  plaintiff's  son  was  killed  by  a  box 
car  of  the  defendant  while  a  train  was  being  made  up  at  the  station — 
the  boy  in  attempting  to  cross  the  track  at  night  suddenly  came  in 
contact  with  a  pole  which  was  used  in  coupling  cars. 

The  foregoing  cases  are  cited  in  defendant's  brief,  and  it  also  refers 
to  the  following  cases  as  being  conclusively  in  its  favor. 

In  Childs  vs.  Railroad  Company,  33  An.  154,  the  plaintiff  was  held 
to  have  contributed  to  his  injury  by  '^  either  misunderstanding  or  not 
heeding  the  warning  that  was  given  him." 

In  White  vs.  Railroad  Company,  42  An.  901,  a  lady  was  driving  in 
a  buggy  with  three  young  children  through  a  street  in  Sbreveport  in 
open  daylight,  and  notwithstanding  the  whistle  was  blown  and  the 
bell  rung  a  warning  signal  she  drove  so  close  to  the  train  that  her 
horse  became  frightened,  ran  away  and  upset  the  vehicle,  whereby 
she  was  injured. 

In  Herliscb  vs.  Railroad  Company,  44  An.  280,  the  plaintiff  was 
struck  and  injured  by  a  switch  engine  of  the  defendant,  which  was 
slowly  moving  at  a  point  in  its  yard  a  short  distance  from  the  street 
crossing  in  the  vicinity  of  an  electric  light — he  having  failed  to  either 
look  or  listen,  and  the  bell  was  rung  and  the  whistle  sounded. 

In  Stanton  vs.  Garvey,  44  An.  519,  the  injured  lady  was  hard  of 
hearing,  wore  a  large  sun- bonnet  which  covered  both  sides  of  her 
face,  when  she  was  knocked  down  by  a  horse  car  and  had  her  ankle. 
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broken  by  the  car  wheel  that  passed  over  it;  bat  this  accident 
occurred  at  a  street  crossing  in  open  daylight,  when,  with  proper 
care,  she  conld  have  protected  herself  with  ease. 

In  Schexnaydre  vs.  Railroad  Company.  46  An.  248,  the  plaintiff's 
son,  who  was  a  deaf  mute,  was  walking  on  the  defendant's  track  with 
his  back  to  an  approaching  train ;  but  the  day  was  clear  and  bright 
and  the  usual  signals  were  given.  The  engineer  was  not  aware  of 
his  infirmity,  and,  consequently,  approached  the  boy  too  closely  to 
foe  able  to  stop  the  train — assuming  that  he  had  heard  the  warning 
and  wonld  get  off  the  track. 

In  Blackwell  vs.  Railroad  Company,  47  An.  268,  the  plaintiffs  were 
shown  to  have  received  injuries  by  the  defendant's  train  while 
riding  in  a  wagon  and  attempting  to  cross  the  track  ahead  of  same, 
notwithstanding  it  was  in  open  view  in  broad  daylight — though  there 
were  some  buildings  which  partially  intervened. 

In  Smith  vs.  Railroad  Company,  47  An.  833,  the  plaintiff  received 
injuries  by  a  horse  car  running  over  and  breaking  his  leg,  while  he 
was  walking  on  the  track  in  front  of  same  as  it  was  approaching  him 
from  the  rear;  but  his  inattention  to  the  approaching  car  was  held 
to  have  been  inexcusable  negligence,  especially  as  he  had  just 
parted  with  a  friend  at  the  corner  near  by.  Who  was  waiting  for  the 
-car  to  carry  him  home. 

Per  contra,  the  plaintiff's  counsel  cite  the  following  cases,  viz. : 

In  McGuire  vs.  Railroad  Company,  46  An.  1543,  after  a  careful 
examination  and  analysis  of  authority  we  held  that  in  an  action  for 
damages  against  a  railroad  company  by  the  surviving  parents  for  the 
loss  of  their  son  who  was  run  over  and  killed  by  the  locomotive,  the 
defence  of  contributory  negligence  will  not  avail  if  by  the  exercise 
of  reasonable  care  on  the  part  of  those  in  charge  of  the  train  the 
accident  might  have  been  avoided. 

This  doctrine  is  also  announced  in  1  Thompson  on  Negligence,  1106, 
and  Patterson's  Railway  Accident  Law,  61  and  66;  Pierce  on  Rail- 
roads, 330. 

The  court  in  its  opinion  say  in  the  McQuire  case : 

'<  But  it  is  in  proof  that  the  signal  for  the  brakes  was  not  given 
nor  any  whistle  sounded  to  announce  the  approaching  train  until  the 
deceased  toas  almost  under  the  wheels  of  the  locomotive  and  his  death 
inevitable.  The  engineer  said  he  saw  an  object,  but  very  close,  and 
could  not  tell  what  it  was,^^  etc. 
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That  case  presents  quite  a  striking  likeness  to  the  instant  case  and 
involves  an  exactly  similar  principle,  in  my  opinion. 

*'  It  is  the  dnty,"  says  the  author,  '<  of  a  driver  of  a  street  car  not 
only  to  see  that  the  track  is  clear,  bat  to  exercise  a  constant  watch- 
fulness for  persons  who  may  be  approaching  the  track."  1  Thompson 
on  Negligence,  898;  Barnes  vs.  Railroad  Company,  47  An.  1218. 

In  Gallagher  vs.  Railroad  Company,  87  An.  288,  it  was  correctly 
held  <*  that  a  car  driver  can  be  jnstly  charged  with  negligence  only 
when  he  fails  to  observe  or  do  something  he  oaght  to  have  seen  or 
done,  and  wonld  notice  or  do  with  ordinary  diligence;  when  he  fails 
to  be  prepared  for  something  visible,  or  at  least  of  probable  occar- 
rence,  or  that  might  be  reasonably  expected  of  him." 

In  this  case  the  evidence  clearly  shows  that  the  motorman  of  the 
defendai.t'8  car  did  not  discharge  his  dnty,  but,  on  the  contrary,  was 
negligent  in  the  sense  of  the  rule  announced  in  that  opinion. 

Tn  Curley  vs.  Railroad  Company,  40  An.  810,  we  said,  a  railroad 
company  running  and  operating  its  road  through  the  streets  of  a 
populous  city  is  bound  to  observe  extraordinary  precautions  for  the 
safety  of  the  public,  particularly  at  street  crossings. 

In  Johnson  vs.  Railroad  Company,  56  N.  W.  Rep.  161,  the  Wiscon- 
sin court  held,  that  as  it  appeared  from  the  evidence  *'  that  persons 
were  accustomed  to  walk  on  the  tracks  and  that  this  had  been  done  to 
such  an  extent  that  between  the  rails  uear  where  the  plaintiff  was 
injured  there  was  a  path  worn  by  pedestrians,  while  the  ground  on 
either  side  was  so  incumbered  as  to  make  it  inconvenient  to  walk 
outside  the  track,"  both  the  question  (1)  of  whether  the  defendant 
had  licensed  the  public  to  walk  on  its  track,  or  had  acquiesced  in  such 
use  of  it;  (2)  whether  the  defendant  was  guilty  or  negligence  in 
the  method  of  moving  its  train  in  repects  to  the  plaintiff  were  for 
the  jury  to  determine. 

Accepting  that  ruling  as  correct,  in  my  opinion  it  applies  to  the 
instant  case  with  far  greater  force,  (1)  because  the  pathway  Hoelzel 
used  was  not  on  the  defendant's  track,  but  parallel  with  it;  (2)  the 
case  was  decided  by  the  judge  of  the  lower  court  and  not  by  a  jury. 

In  Kreis  vs.  Railroad  Company,  33  S  W.  Rep.  64,  the  Missouri 
court  held  that  the  proof  disclosing  that  the  plaintiff's  wife,  in 
'Agoing  to  the  depot,  walked  in  the  space  on  a  double -tracked  rail- 
road, between  the  two  tracks  with  an  umbrella  over  her  head,  so 
near  one  of  the  tracks  as  to  be  struck  by  a  train  coming  back  of  her. 
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does  not  show  sach  negligence  on  her  part  as  to  jnstify  the  taking  of 
the  case  from  the  jury — there  being  evidence  that  those  in  charge  of 
the  train  knew  that  people  were  in  the  habit  of  walking  between  the 
tracks  at  that  point,  and  that  they  did  not  use  proper  means  to  pre- 
vent the  accident  after  they  saw,  or  by  ordinary  care  8hould  have  teen 
her  peril.  (My  italics.) 

That  decision  seems  to  present  an  exactly  parallel  case  to  the  one 
ander  consideration. 

In  Railway  Company  vs.  Watkins,  26  S.  W.  Rep.  760,  the  Texas 
conrt  held  (1)  that  *'  when  a  railroad  company  has  notice  that  a 
large  number  of  pedestrians  use  its  tracks  at  a  particular  place,  and 
takes  no  steps  to  prevent  this  use,  it  is  negligence  for  its  train  to 
approach  such  place  without  giving  xoaming;  (2)  that  when  a  person 
^walking  along  a  railroad  track,  at  a  point  where  a  great  number  of 
.persons  were  accustomed  fK>  walk  with  the  acquiescence  of  the  com- 
pany, is  so  startled  by  suddenly  seeing  a  train  which  had  approached 
from  the  rear  to  within  a  few  feet  of  her  without  warning,  that  she 
jumps  in  front  of  it,  she  will  not  be  held  guilty  of  contributory  negli' 
gence.^^     (My  italics.) 

But  an  even  stronger  case  is  stated  than  either  of  the  foregoing, 
in  Chamberlain  vs.  Railroad  Company,  33  S.  W.  Rep.  437,  in  which 
the  Missouri  court  held,  that  *'  where  a  train  is  running  through  a 
populous  neighborhood  just  outside  the  city  limits,  where  laborers 
have  for  years  been  accustomed  to  use  the  tracks  in  going  to  their 
work,  and  the  employees  on  the  train  see,  or,  by  the  exercise  of  ordi- 
nary care  may  see,  a  person  on  the  track  in  time  to  avoid  a  oollisionj 
but  fail  to  use  such  care,  the  company  will  be  liable,  though  the  person 
injured  is  guilty  of  contributory  negligence.^^     (My  italics.) 

In  Roth  vs.  Union  Depot  Company,  43  Pacific  Rep.  641,  the  Wash- 
ington court  held,  that  '<  where  fifty  to  one  hundred  people,  daily, 
for  four  or  five  years,  use  a  railway  track  for  foot  travel,  with  the 
acquiescence  of  the  railroad  company,  such  acquiescence  creates  a  right, 
which  imposes  on  the  company  a  duty  of  ordinary  diligence  to  avoid 
injury  to  persons  so  using  the  fracfc."     (My  italics.) 

It  is  upon  the  opinion  in  this  last  case  that  our  learned  brother  of 
the  lower  court  chiefly  relied  for  the  clear  and  sagacious  statement 
he  made  of  the  plaintiff's  case;  aided,  it  is  true,  by  the  opinions  of 
this  conrt  in  pari  materia. 

A  careful  examination  of  the  law  and  evidence  applicable  to  this 
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case  has  convinced  me  that  the  liability  of  the  defendant  is  clearly 
made  out,  and  that  deceased  was  withoat  contribatory  fault.  The 
judgment  of  the  lower  court  should  be  affirmed. 

For  these  reasons  I  dissent  from  the  opinion  of  the  majority  of  the 
.  court. 


No.  12,682. 
T.  H.  McFaddin  vs.  J.  Garrett,  Sheriff,  bt  al. 

A  citation  should  be  addressed  to  the  defendant  and  not  to  his  agent.    The  first 

citation  was,  therefore,  defectiye  and  invalid. 
Service  at  defendant's  /asi  place  of  residence  is  not  equivalent  to  his  usual  place  of 

residence,  unless  It  is  shown  on  the  trial,  without  objection,  that  the  last  place 

of  residence  was  the  ««tra/ place  of  residence. 
The  second  citation  was  properly  served  at  the  usual  place  of  residence. 
The  defendant  after  his  return  made  no  objection  to  either  citation  or  service, 

proven  correct  without  dispute  on  his  part  when  offered  as  proof. 

A  PPEAL  from  the  Fifth  Judicial  District  Oonrt  for  the  Parish  of 
^    Ouachita.    Lamkin^  J.,  ad  hoc. 


Potts  &  Hudson  for  Plaintiff,  Appellant. 


C,  Newton  &  Chas.  T,  Madison  for  Defendant,  Bernhardt,  Appellee. 


Argued  and  submitted  June  3,  1897. 
Opinion  handed  down  June  21,  1807. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Plaintiff  brought  this  action  to  annul  a  judgment 
rendered  against  him. 

He  at  the  same  time  enjoined  the  fl.  fa.  which  had  issued  upon 
the  judgment. 

The  ground  was  that  no  legal  citation  had  ever  issued  and  no  legal 
service  of  citation  had  been  made. 

The  facts  are  that  plaintiff  was  a  resident  of  the  city  of  Monroe. 
His  residence  was  destroyed  by  fire.  Immediately  after  he  stopped 
at  a  boarding  house  in  that  city  about  two  weeks ;  it  was  his  home 
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dnring  that  short  period,  at  the  end  of  which  he  left  for  Texas,  not 
determined  whether  he  would  remain  in  that  State  or  not. 

The  suit  was  brought  against  him  a  few  days  after  he  had  left  for 
Texas. 

Two  citations  were  issued ;  one  was  directed  to  0.  0.  Madden^ 
agent  and  attorney  in  fact  for  T.  H.  McFaddin,  of  the  parish  of 
Ouachita. 

The  other  citation  was  legal  in  form  and  was  properly  addressed 
to  T.  H.  McFaddin. 

The  first  citation  was  served  upon  the  agent  and  proper  return 
was  made;  the  second  citation,  the  sheriff's  return  shows,  was 
served  by  delivering  *^  certified  copies  of  petition  and  citation  at 
the  last  place  of  domicile  of  T.  H.  McFaddin,  defendant,  situated  in 
the  parish  of  Ouachita,  to  Mrs.  E.  F.  Newman,  a  person  living  in 
the  domicile  of  the  defendant,  who  was  absent  from  the  State  tem- 
porarily at  that  time." 

Madden  was  plaintiff's  agent,  with  authority  *'  to  carry  on  or  de- 
fend at  law  or  in  equity  all  actions  or  suits." 

The  citation  addressed  to  the  agent  instead  of  the  defendant  was 
an  invalid  citation.  The  particular  defect  here  has  been  considered 
by  this  court,  and  it  has  always  been  held  that  it  must  be  addressed 
to  the  defendant. 

The  question  was  decided  in  Bertoulin  vs.  Bourgoin«  19  An.  360. 
The  case  of  Arnault,  Administrator,  vs.  St.  Julien,  21  An.  680,  was 
to  the  same  effect;  also  the  case  of  Jones  vs.  Jones,  28  An.  804. 

This  brings  us  to  the  citation  served  upon  one  living  at  the  domi- 
cile of  the  defendant.  The  Code  requires  that  the  citation  be  served 
at  the  usual  place  of  abode  of  the  defendant. 

Here  we  have  noted  that  the  return  of  the  sheriff  stated  that  it 
was  served  at  the  last  place  of  residence  of  the  defendant. 

This  is  not  the  service  ordinarily  required  by  statute. 

The  facts  of  the  case  in  hand  are  exceptional  and  the  ground  pe- 
culiar. The  defendant  McFaddin's  residence  was  unquestionably 
in  the  parish  iu  which  the  suit  was  brought.  His  actual  residence 
was  that  indicated  in  the  return.  Service  at  defendant's  last  domi- 
cile is  not  a  legal  service.     It  should  be  made  at  his  usual  domicile. 

But  the  defendant  had  only  one  domicile,  and  that  is  the  domicile 
at  which  the  service  was  made. 

The  facts  are  before  us,  without  objection,  that  the  last  place  of 
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residence  was  the  nsaal  place  of  residence  of  the  defendant.  In  our 
judgment,  when  the  word  last  is  used  to  designate  the  usual  resi- 
dence, if  it  be  the  usual  residence,  it  does  not  render  the  writ  of 
citation  fatally  defective. 

The  distinction  was  clearly  made  in  Sparks  vs.  Weatherby,  16  L^ 
594. 

'^  So  it  has  been  held  that  service  at  defendant's  last  domicile,  when 
he  had  acquired  a  new  one  in  the  State^  is  bad."    (Italics  ours.) 

For  the  purpose  of  application  we  will  add  by  way  of  illastra- 
tion:  If  in  the  trial  of  an  injunction  to  restrain  and  prohibit  the  exe- 
cution of  a  judgment  on  a  similar  issue  to  the  one  before  us,  the^ 
evidence  were  to  show  (without  objection  to  its  admissibility),  to  ex- 
plain a  return,  that  defendant's  last  residence  was  his  usual  resi- 
dence ;  we  do  not  think  in  that  case,  that  there  would  be  cause 
enough  to  annul  the  judgment. 

We  are  well  aware  that  the  service  must  appear  by  matter  of  rec- 
ord, and  that  no  parol  evidence  of  it  should  be  received ;  but  in  this 
case  parol  evidence  was  received  without  objection,  showing  that 
there  had  been  legal  citation. 

Again,  as  illustration:  If  a  service  complained  of  were  shown  by 
the  return  to  have  been  at  domicile  and  not  a  proper  service,  and  it 
were  made  evident  during  the  trial,  withoat  dispute  as  to  the  admis- 
sibility of  the  testimony,  that  the  service  was  personal  and  abso- 
lutely unobjectionable,  the  incorrect  return  would  offer  no  basis  to 
annul  the  judgment  rendered  upon  a  legal  citation. 

The  illustration  applies  to  the  case  before  us.  There  is  no  sub- 
stantial  difference  between  it  snd  the  case  in  hand. 

We  are  led  to  say  a  few  words  about  the  residence  of  McFaddin, 
the  defendant  in  the  original  suit. 

He  had  no  other  residence  than  the  hotel,  after  the  destruction  of 
his  dwelling.  It  was  his  home  during  the  ten  weeks  he  remained  in 
Monroe,  and  when  he  left  it,  it  was  not  made  evident  by  the  testi-* 
mony  at  the  time  that  it  was  not  his  intention  to  return.  On 
the  contrary,  he  stated  before  leaving  that  he  would  return.  He 
did  return  to  Monroe  from  Texas  a  short  time  after,  and  while  in  the 
former  place  the  evidence  shows  that  he  was  informed  that  the  suit 
had  been  brought  against  him.  His  agent,  who  had  authority  to  sue 
and  be  sued,  had  received  a  writ  of  citation ;  moreover,  there  is  evi- 
dence of  record  in  regard  to  his  desire  to  obtain  extension  of  time 
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for  payment  of  the  claim  npon  which  suit  had  been  brought  at  the 
'time. 

It  was  the  intention,  so  far  as  we  know,  to  fix  his  domicile  at  the 
place  he  stopped  in  Monroe. 

In  No.  870,  Troplong  examines  the  question,  and  says:  ^'Sans 
doute,  d'assez  grands  embarras  anraient  pu  snrvenir  dans  la  pratique 
8i  la  loi  eat  vonlue  qa'on  tient  compte  de  toutes  les  allies  et  vennes, 
de  tons  les  d^placements  da  proprietaire.  Mais  telle  n'a  j'amais  6t6 
sa  pens6e.  EUe  d.  pris  pour  base  fixe  le  domicile,  qui  quoique  doa6 
d'une  mobi]ii6  favorable  aux  interets  priv^s,  ne  change  pas  cepen- 
dant  par  des  circonstances  l^gdreR,  et  est  consider^e  toujours  lamdme 
malgr^  les  voyages  et  m^me  de  longues  absences." 

Here  there  was  no  prolonged  absence,  and  the  expressed  deter- 
mination to  return. 

Before  this  court  appellee  prayed  for  larger  damages,  in  his 
answer.  We  do  not  think  that  we  should  increase  the  damages 
allowed  by  the  judge  of  the  District  Court. 

The  facts  of  the  case  and  the  issues  as  presented  render  it  evident 
that  the  judgment  should  remain  undisturbed  in  this  respect  also. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 

NiCHOLLS,  C.  J.,  absent;  ill. 


No.  12,538. 
50  iooO|  State  ex  rel.  Thomas  J.  Moulin  vs.  Mayor  of  New  Orleans. 

I  iO  13^1  This  was  an  action  to  compel  the  respondent  to  approve  a  bond. 

49  13221  ^^®  relator  offered  bond  and  security  for  the  fattbfal  performance  of  his  duty  as 

£11710851  secretary-treasurer  of  the  New  Orleans  Fire  Board. 

The  respondent  declined  to  approve  the  bond  on  the  ground  that  the  relator  had 

not  previously  qualified. 
The  differences  will  be  settled  by  Judicial  interpretation.  Until  that  Interpreta- 
tion is  had  in  an  action  now  pending  before  the  courts,  It  is  not  clear  that  re- 
lator is  entitled  to  the  writ  of  mandamus.  137  U.  S.  Sup.  Court  Reports,  636,  Red- 
field  vs.  Windom;  State  vs.  Board  of  Liquidators,  29  An.  268. 
.Jlnforcement  of  a  right,  not  its  ascertainment,  fsof  the  essence  in  issuing  the  writ 
of  mandamus, 

APPEAL  from  the  OivU  District  Coart  for  the  Parish  of  Orleans. 
King^  J. 
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E,  A.  O^ Sullivan  for  Plaintiff,  Appellant. 


8amtL€l  L.  Oilmoref  City  Attorney,  and  TT.  B»  Sommerville,  Assist- 
ant Oity  Attorney,  for  Defendant,  Appellee. 


Argaed  and  sabmitted  Jnne  17,  1897. 
Opinion  handed  down  Jane  22,  1897. 
Rehearing  refused  Jane  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.  The  plaintiff  alleging  that  he  was  elected  on  the  22d 
day  of  March,  1897,  Secretary  and  Treasurer  of  the  New  Orleans 
Fire  Board,  sought  by  the  writ  of  mandamus  to  constrain  the  mayor 
to  accept  his  bond  in  amount  fixed  by  the  board  at  fifteen  thousand 
dollars  for  the  faithfnl  performance  of  his  duties. 

He  alleged  further  that  he  had  the  required  qualifications ;  that  his 
bond  was  solvent  and  that  the  mayor  illegally  withheld  his  approval. 

The  mayor  in  his  return  denies  that  relator  discloses  a  right  to  the 
writ  and  avers  that  there  is  a  contest  between  the  *'  chief  executive, 
the  comptroller,  chairman  of  finance  committee  and  the  board  of 
civil  service  commissioners,  on  the  one  side,"  and  the  board  of  fire 
<sommi8sioners  on  the  other  side  as  to  the  validity  of  the  election  of 
the  relator  to  the  office  of  the  secretary -treasurer  of  the  board  of 
fire  commissioners,  and  that  this  question  can  not  be  determined  in  a 
mandamus  proceeding. 

The  judge  of  the  District  Oourt  declined  to  make  the  writ  peremp- 
tory. 

On  appeal  counsel  for  the  relator  with  energy  and  clearness  urged 
that  the  sole  duty  of  the  respondent  was  to  pass  upon  the  solvency 
of  the  bond,  and  not  to  inquire  into  the  qualification  of  the  one  by 
whom  it  is  presented. 

In  support  of  his  portion  the  respondent  mayor  refers  to  the  pro- 
visions of  the  law  whereby  he  is  charged  with  the  execution  and  en- 
forcement of  statutes  relating  to  the  municipality. 

He  also  refers  to  that  portion  of  the  charter  making  a  wilful  viola- 
tion of  the  civil  service  sections  a  misdemeanor. 

Ordinarily  m^andamus  should  issue  and  be  made  peremptory  com- 
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polling  the  ofQcer  to  approve  the  bond  if  it  is  solvent  and  satisfac- 
tory.    Bnt  here  it  is  evident  that  there  is  a  contest. 

We  take  notice  of  the  provisions  of  the  statutes  relating  to  civil 
service  and  the  feature  of  that  statute  reg^arding  examinations. 

The  record  informs  us  that  one  of  the  parties  to  the  controversy 
contends  that  the  civil  service  provisions  of  the  statute  are  valid  and 
apply,  while  the  other,  the  relator,  urged  that  these  provisions  are 
invalid,  or  if  valid  they  do  not  apply  to  his  case. 

If  we  were  to  decide  at  this  time  that  no  alternative  is  left  to  the 
respondent  save  to  approve  the  bond  and  security  offered,  the  rela- 
tor would  still  be  confronted  with  the  objection  that  he  had  failed  to 
qualify  under  the  civil  service  section.  Oar  decision  would  not  de- 
cide any  of  the  serious  issues  involved. 

He  has  accomplished  all  that  it  was  possible  to  accomplish  by  offer- 
ing a  security  to  which  no  objection  was  raised  on  the  ground  of  in- 
sufficiency or  unsatisfactoriness. 

The  only  question  remaining  is  the  right  to  the  office  of  secretary- 
treasurer  of  the  fire  board.  It  has  been  decided  in  a  number  o^ 
well-considered  decisions  that  mandamus  is  not  the  method  of  trying 
the  title  to  an  office. 

It  has  also  been  decided  that  mandamus  should  not  be  issued  as  a 
general  rule  where  the  right  of  the  relator  depends  upon  holding 
acts  of  the  Legislature  invalid. 

It  is  equally  as  well  settled  that  mandamus  is  issued  or  withheld  as 
the  court  may,  in  its  discretion,  deem  proper.  That  courts  will  be 
governed  by  what  is  necessary  to  be  done. 

If  a  discretion  is  abused  by  one  upon  whom  a  duty  is  imposed  and 
made  to  work  injustice  it  may  be  controlled  by  mandamus. 

Here  the  officer  does  not  arbitrarily  refuse  to  act.  As  we  appre- 
ciate the  issues  the  approval  is  withheld  in  order  that  it  may  be  de- 
termined who,  under  the  law,  is  entitled  to  the  office. 

The  writ  of  mandamus  may  issue  to  compel  a  public  officer  to  per- 
form a  ministerial  duty,  but  it  must  clearly  appear  that  the  duty  is 
one  which  from  its  character  leaves  no  discretion  in  the  officer  to  do 
or  not  to  do.  State  ex  rel.  Romaine  vs.  West,  Administrator  of  Im- 
provements, 26  An.  822. 

The  respondent  has  r.  sponsibilities  as  an  executive  officer  which 
the  court  will  not  overlook. 

The  case  of  Redfield   vs.  Windom,  187  U.  S.  686,   was  evidently 
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well  considered.  Under  the  reasoning  in  that  case,  in  onr  view  man- 
damvs  should  not  issue  before  the  differences  in  regard  to  the  law 
involved  are  finally  passed  upon  by  the  courts.  We  gather  from  the 
argument  at  the  bar,  the  averments  of  record  and  all  the  facts  that 
an  action  is  pending  in  which  all  the  issues  are  involved  that  will 
enable  the  court  to  decide  the  whole  matter. 

It  is  ordered  and  adjudged  that  the  judgment  appealed  from  is 
affirmed. 

NiOHOLLS,  C.  J.,  absent;  ill. 


No.  12.624. 
Eland  Smith  vs.  Louisiana  &  Nobthwbstbbn  R.  R.  Oo.  49  13251 

51  11361 
A  day  laborer  on  a  working  train  of  a  railroad  company  who  has  sustained  an  In-    r^  .^^i 

lary  by  the  derailment  of  one  of  its  cars,  occasioned  by  a  small  stick  of  wood    {uo   6481 

lying  on  its  track,  can  not  recoTer  damages  of  his  master  without  showing  that 

the  piece  of  wood  was  there  through  the  direct  and  Immediate  fault  of  his 

serrants. 

APPEAL  from  the  Third  Judicial  District  Court  for  the  Parish  of 
Olaiborne.     Barksdale,  J, 


J,  C.  TheuB  and  Dormon,  Reynolds  <&  Dormon  for  Plaintiff  and  Ap- 
peUant. 


John  A.  Richardson  for  Defendant,  Appellee. 


Argued  and  submitted  June  1,  1897. 
Opinion  handed  down  June  22,  1897. 
Judgment  modified  and  rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered   by 

Watkins,  J.  Plaintiff  claims  five  thousand  dollars  damages  of  the 
defendant  for  and  on  account  of  certain  painful,  lasting  and  irrepar- 
able injuries  which  he  received  at  the  hands  of  its  employees,  agents 
and  vice  principals,  through  their  want  of  skill,  negligence  and  gross 
carelessness  in  the  management,  direction  and  operation  of  one  of 
its   freight   trains  upon    which   he  was   employed   and    under  the 
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employment  and  by  the  direction  of  whom  he  wds  working  at  the- 
time  it  occarred. 

The  defendant's  answer  was  a  special  denial  of  each  and  every 
allegation  contained  in  the  plaintiff's  petition;  and  on  the  trial  there 
was  a  judgment  in  favor  of  the  defendant,  rejecting  the  demands  of 
the  plaintiff — the  case  having  been  tried  by  the  ladge — ^and  from 
that  judgment  the  latter  has  appealed. 

In  sabstance  the  demand  of  the  plaintiff  is  grounded  upon  the  fol- 
lowing statement  of  facts,  viz. : 

That  on  or  aboat  the  8th  of  August,  1896,  he  was  in  the  employ  of 
the  defendant  as  a  day  laborer,  and  had  been  for  some  time,  and 
while  so  employed  and  under  the  direction  and  control  of  its  agents 
and  officers  who  were  superior  in  command,  and  while  on  one  of  its 
freight  trains,  same  was  derailed  and  wrecked,  and  he  was  thrown 
violently  from  one  of  its  cars  which  was  loaded  with  cross -ties,  the 
cross -ties  being  thrown  with  great  violence  to  the  ground;  and  that 
he  received  lasting  and  painful  injuries  thereby,  his  arm  having  been 
broken,  and  he  having  received  various  other  serious  injuries  inter- 
nally and  externally,  many  of  which  are  permanent  and  lasting,  on 
account  of  which  he  will  be  unable  and  utterly  incapacitated  to  per- 
form his  daily  avocation — giving  full  details  and  particulars. 

That  the  car  on  which  he  was  at  the  time  so  employed  was  thrown 
from  the  track  by  one  or  more  pieces  of  wood  or  timber  falling,  or 
being  carelessly  dropped  by  the  employees  of  the  defendant,  from  the 
engine  tender,  wood  rack,  or  bin,  or  other  place  of  storing,  or  carry- 
ing wood,  or  Mmber  on  said  traia ;  or  by  some  of  the  attachments 
thereto  which  caught  under  the  wheels  of  said  train  of  cars,  and  de- 
railed or  threw  it  off  of  the  track — he  being  injured  by  the  fall  and 
being  struck  by  falling  timbers  and  cross- ties. 

That  said  wreck  was  caused  by  the  defendant's  neglect  to  provide 
proper  and  safe  apartments  or  places  for  storing  or  carrying  wood  or 
timber ;  and  the  failure  on  the  part  of  those  operating  and  in  charge 
of  said  train  to  have  said  wood  or  timber  properly  loaded  or  stored ; 
and  from  the  careless  and  negligent  handling  of  said  wood  or  timber 
by  the  employees  or  servants  of  the  defendant — said  wood  or  timber 
having  fallen  from  the  place  where  it  was  stored  or  piled,  and  same 
having  been  carelessly  and  negligently  handled  by  the  defendant'a 
servants  and  employees  while  the  train  was  in  motion^ 

That  it  was  no  part  of  his  duty  to  superintend  the  loading  or  stor- 
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in^  of  said  wood  or  timbers,  ^^  and  that  said  loss  was  caused  by  no 
negligence  or  faalt  of  his,  but  wholly  by  the  negligence  and  fault  of 
the  defendant  company,  its  servants  and  employees  in  charge  of  the 
train;  or  for  want  of  necessary  appliances  for  the  safety  of  the  em- 
ployees of  said  company." 

The  evidence  shows  that  the  train  of  cars  on  which  the  plaintiff 
was  employed  at  the  time  of  the  accident  was  a  work  train  which, 
was  loaded  with  cross- ties;  and  was  at  the  time  ot  the  accident  in 
charge  of  the  company's  superintendent  or  conductor,  who  stated 
that  it  was  caused  by  a  piece  of  wood  which  fell  from  the  wood  box* 

That  Austin  Wade  and  John  Wilson  were  with  him  at  the  time  of 
the  accident;  and  that  all  three  were  sitting  on  the  cross- ties  on  the 
rear  car  and  did  nothing  to  cause  the  accident  or  to  contribute  to  ita 
happening,  and  had  no  opportunity  of  preventing  its  occurrence. 

But  it  is  shown  by  the  plaintiff's  admissions  that  the  wood  which  was^ 
taken  on  the  car  the  evening  before  the  accident  for  the  use  of  the 
engineer  in  operating  the  train  was  thrown  on  the  car  by  Austin 
Wade,  John  Wilson,  himself  and  others — all  of  the  train  crew,  in 
fact,  assisting. 

It  seems  from  the  general  trend  of  the  testimony  that  the  accident 
was  caused  by  a  piece  or  stick  of  the  firewood  falling  off  the  bin  in 
front  of  the  forward  car,  derailing  the  one  in  the  rear  which  was 
loaded  with  cross -ties  on  which  the  plaintiff  and  his  associates  were- 
seated,  aud  causing  the  cross- ties  to  fall  off,  and  in  falling  to  inflict 
an  injury  upon  them  as  above  related ;  but  the  testimony  leaves  in 
doubt  the  cause  of  the  fall  of  the  piece  of  firewood  which  imme- 
diately occasioned  the  derailing  of  the  car. 

The  train  was,  at  the  time  of  the  occurrence,  moving  at  a  fairly 
rapid  speed,  and  the  accident  seemed  to  have  been  a  surprise  to 
every  one  on  the  train. 

Per  contra  the  engineer  who  was  in  charge  of  the  train  says  he  waa 
on  the  train  on  the  evening  that  the  firewood  was  loaded  on, 
and  on  the  next  morning  when  the  accident  occurred,  and  that  he 
used  this  wood  in  the  operation  of  the  train  in  the  evening  and  in 
the  morning;  and  his  statement  is  that  he  had  no  knowledge  of  any 
wood  having  fallen  off — that  he  did  not  see  any  piece  of  wood  fall  off. 
He  says  that  an  examination  was  made  of  the  locfos  in  quo  after  the 
accident,  and  that  it  ascertained  that  nothing  was  torn  up,  and 
that  no  spikes  were  missing.     That  the  only  thing  visible  which 
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conld  have  caused  the  accident  *'  was  a  small  chunk  of  wood  laying 
in  the  middle  of  the  track  " — a  two- foot  piece  of  pine  wood  of  the 
flame  kind  that  he  was  at  the  time  using  on  the  engine  for  firewood. 

Upon  being  interrogated  as  to  the  capacity  of  that  piece  of  pine 
wood  to  wreck  a  train,  he  said  '*  that  would  depend  altogether  on 
what  kind  of  shape  it  caught  a  pair  of  trucks,  for  they  may  be  on 
•one  car  lower  than  on  another.  The  trucks  on  one  car  may  pass  over 
the  stick  and  on  another  they  would  not  do  it." 

He  states  that  he  has  no  recollection  of  having  seen  a  stick  of 
^ood  on  the  track  that  morning.  That  the  wood  was  pitched  on  the 
train  on  this  occasion  as  it  is  usually  done.  That  it  would  be  not  at 
all  likely  for  a  fireman  to  drop  a  piece  of  wood  in  taking  it  from  the 
bin  and  putting  it  in  the  fire — **  it  would  have  to  be  an  awful  awk- 
ward movement  for  a  man  to  do  that." 

The  superintendent  says  that  the  cross-ties  were  put  on  carefully, 
and  after  the  car  was  loaded  he  directed  the  plaintiff  to  drive  down 
stakes  at  the  side  of  the  car  as  an  additional  protection  against  their 
falling  off ;  and  that  all  the  stakes  were  tightened  before  the  train 
was  started. 

All  the  testimony  is  of  the  same  tenor,  and  it  fails  altogether  to 
place  the  responsibility  or  blame  upon  the  defendant  for  the  derail- 
ing of  the  train;  notwithstanding  it  is  evident  that  it  was  the  small 
stick  of  firewood  which  was  found  in  the  middle  of  the  track  about 
one  hundred  yards  from  the  place  of  the  accident  which  caused  it. 
The  break  in  the  continuity  of  the  testimony  is  in  the  manner  in 
which  the  stick  occasioned  the  derailing  of  the  train,  and  by  whose 
fault  it  was  placed  in  position  to  produce  the  same. 

As  the  case  was  left  by  the  witnesses,  it  seems  clear  that  the  piece 
of  wood  was  the  proximate  cause  of  the  accident;  but  without  show- 
ing directly  that  the  stick  of  wood  was  on  the  track  through  the  fault 
of  the  defendant,  its  servants  or  agents,  the  company  is  not  con- 
nected with  the  proximate  cause  so  as  to  make  it  responsible. 

This  case  is  completely  covered  by  the  opinion  of  this  court  in 
Mire  vs.  East  Louisiana  Railroad  Company,  42  An.  385,  the  syllabus 
of  which  is  as  follows,  viz. : 

*'Tbe  proof  disclosing  that  plaintiff,  while  acting  in  the  capacity 
of  fireman  on  a  railroad  locomotive,  was  injured  by  a  fall  occasioned 
by  thfl  derailing  of  the  engine,  tender,  etc.,  and  that  the  accident 
^as  caused  by  the  car  wheels  coming  into  contact  with  a  loose  plank 
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resting  on  one  of  the  rails  of  the  railroad  track.  Held :  that  the- 
plaintiff,  in  order  to  recover  of  the  master,  mast  show  that  the  acci- 
dent was  caased  by  the  direct  and  immediate  act  of  its  servants." 

In  that  case  the  plaintiiT's  demands  were  rejected,  and  for  a  like- 
reason  those  of  the  plaintiif  mast  iikewise  be  disallowed. 

Judgment  aflSrmed. 

NiCHOLLS,  0.  J.,  absent;  ill. 

On  Application  for  Rehearing. 

Brbaux,  J.  The  plaintiff  desires  to  have  his  rights  reserved  to 
bring  another  salt. 

After  a  re -examination  of  the  case  we  conclude  that  plaintiff's 
application  is  proper  and  that  it  should  be  granted. 

It  is  therefore  ordered  and  adjudged  that  plaintiff's  demand  be 
dismissed  in  both  courts  as  in  case  of  non-suit. 

The  costs  of  appeal  to  be  paid  by  the  appellee. 


No.  12,626. 
AuOTiN  Wade  vb.  Louisiana  &  Northwestern  R.  R.  Co. 

Syllabus  l8  same  aa  that  of  Bland  Smith  ts.  Railroad  Company,  amie  p.  1325. 

APPEAL  from  the  Third  Judicial  District  Court  for  the  Parish  of 
Claiborne.     Barksdale,  J. 


J.  C.  Theus  and  Pormon,  Reynolds  <&  Dormon  for  Plaintiff,  Appel- 
lant. 


John  A,  Richardson  for  Defendant,  Appellee. 


Argued  and  submitted  June  1,  1897. 

Opinion  handed  down  June  22,  1897. 

Judgment  modified  and  rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  cause  is  exactly  similar  to  that  of  Eland  Smith 
against  the  same  defendant,  ante  p.  1326,  and  with  which  it  was  con- 
84 
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flolidated  for  the  purposes  of  the  trial  in  the  District  Court  and  on 
this  appeal. 

Therefore  for  the  reasons  therein  assigned  the  judgment  appealed 
from  isaflSrmed. 

NiCHOLLS,  O.  J.,  absent;  ill. 

On  Application  for  Rbhearing. 

Brbaux,  J.  After  a  re -examination  of  this  case  we  affirm  our 
decree  heretofore  handed  down,  except  that  instead  of  rejecting 
plaintiff's  demand  we  amend  the  judgment  of  both  courts  by  dis- 
missing plaintiff's  action  as  in  case  of  non-suit. 

It  is  accordingly  so  ordered. 

The  costs  of  appeal  to  be  paid  by  appellee,  as  required  by  Art.  908 
of  the  Code  of  Practice,  whenever  a  judgment  is  amended  on  appeal. 


No.  12,626. 
John  Wilson  vs.  Louisiana  &  Northwestern  Railroad  Co. 

SyllcUfua  is  same  as  that  of  Kiand  Smith  vs.  Railroad  CompaDy,  ante  p.  1S25. 
A  PPEAL  from  the  Third  Judicial  District  Court  for  the  Parish  of 
'**'     Claiborne.     Barksdale,  J, 


J.  C.  Theus  and  Dormon,  Reynolds  &  Dormon  for  Plaintiff,  Appel- 
lant. 


John  A.  Rickardaon  for  Defendant,  Appellee. 


Argued  and  submitted  June  1,  1897. 

Opinion  handed  down  June  22,  1897. 

judgment  modified  and  rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  cause  is  exactly  similar  to  that  of  Eland  Smith 
Against  the  same  defendant,  ante  p.  1326,  and  with  which  it  was  con- 
solidated for  the  purpose  of  the  trial  in  the  District  Court  and  on 
this  appeal. 
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Therefore,  for  the  reasons  therein  assigned,  the  judgment  appealed 
from  is  affirmed. 

NiCHOLLS,  O.  J.,  absent;  ill. 

On  Application  for  a  Rehearing. 

Breaux,  J.  The  plaintiff  in  his  application  for  a  rehearing  sought 
to  differentiate  this  case  from  the  Mire  case,  cited  in  our  original 
opinion. 

We  are  compelled  to  differ  from  counsel.  We  have  not  found  the 
difference  between  the  two  cases  for  which  they  contend.  As  in  the 
Mire  case,  we  have  not  traced  the  cause  of  the  accident  to  the  billet 
of  wood  which  was  found  on  the  tr  tck.  It  may  be  that  it  was  the 
-cause,  but  we  do  not  think  after  an  examination  of  the  testimony 
that  it  was. 

We  have  not  been  favored  with  authorities  on  rehearing  to  sustain 
plaintiff's  contention.  Our  conclusion  must  be  the  same  as  that 
previously  reached,  save  that  we  comply  with  the  prayer  of  plain- 
tiff's petition  and  change  our  judgment  and  that  of  the  District  Court 
to  one  of  non-suit. 

It  is  therefore  ordered  and  adjudged  that  our  original  decree  is 
amended,  also  the  decree  appealed  from.  Instead  of  rejecting 
plaintiff's  demand,  as  heretofore,  the  demand  of  plaintiff  is  dis- 
missed in  both  courts  as  in  case  of  non-suit. 

The  costs  of  appeal  to  be  paid  Dy  the  appellee. 


No.  12,468. 
Police  Jury  op  Lafourche  vs.  Police  Jury  of  Terrebonne.  ii4  'w8 

1.  Plea  of  res adjudicaia,  founded  on  judgincDt  of  this  cpurt  in  34  An.  12iJ0,  sustained 

and  boundary  line  between  the  t^^o  parishes  as  there  construed,  fixed  and 
determined,  upheld  as  having  the  authority  of  the  thlug  adjudged. 

2.  A  defence  having  been  urged  and  decided  adversely  in  a  former  suit  can  not  be 

set  up  again  in  a  second  suit  between  the  same  parties  on  the  same  cause  of 
action. 

3.  This  is  so  even  If  tlie  judgment  pleaded  in  estoppel  may  have  been  erroneous. 

Res  adjudicata pro  I'eritate  habitur. 

4.  Where  nullity  of  a  judgment  is  averred  based  only  on  error  ot  decision  upon 

the  issues  involved,  the  decision  on  such  issues  by  a  court  competent  to  de- 
cide operates  as  estoppel. 

5.  There  being  no  doubt  as  to  the  intention  of  the  opinion  and  decree  the  force  and 

effect  of  such  judgment  can  not  be  dissipated  under  pretext  of  interpreting  it. 
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APPEAL  from  the  Eighteenth  Judicial  District  Ooart  for  the  Parish 
of  Terrebonne.     Ckiillouet^  J. 


Clay  Knohloch  <&  Son  for  Plaintiff,  A.ppellee. 


L.  F.  Suthon  and  J.  C,  Briant  for  Defendant,  Appellant. 


Argned  and  submitted  April  13,  1897. 
Opinion  handed  down  May  81,  1897. 
Rehearing  refused  June  29,  1897. 


Tbe  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  In  1822  an  act  of  the  Legislature  was  passed 
creating  the  parish  of  Terrebonne  out  of  a  portion  of  the  territory 
then  forming  what  was  called  the  Lafourche  Interior.  The  ace  spe- 
cifically defined  the  boundaries  of  the  new  parish.  Subsequently,  by 
act  of  the  Legislature  passed  in  1850,  the  western  boundary  of  the 
parish  of  Terrebonne  was  altered. 

Dispute  arose  between  the  mother  parish  and  her  offspring  as  to 
the  true  location  of  the  eastern  boundary  of  the  younger  parish,  and 
in  1881  this  culminated  in  the  institution  of  a  suit  by  the  parish  of 
Lafourche  against  the  parish  of  Terrebonne,  the  object  of  which  was 
to  have  judicially  ascertained  and  established  the  line  between  the 
two  parishes  ae  defined  by  the  act  of  the  Legislature. 

The  Qause  of  this  dispute  was  the  ambiguity  of  language  describing 
the  eastern  boundary  limits  of  the  new  parish  in  the  act  of  1822. 

Between  the  respective  contentions  of  plaintiff  and  defendant  was 
a  strip  of  country  constituting  the  disputed  territory,  and  to  defi- 
nitely settle  and  determine  to  which  parish  it  rightfully  belonged  was 
the  purpose  of  the  suit. 

The  case  was  tried  in  the  parish  of  Terrebonne,  and  there  was 
judgment  sustaining  the  contention  of  defendant.  An  appeal  waa 
taken  to  this  court,  and,  in  April,  1882,  an  opinion  and  decree  was 
handed  down  reversing  the  judgment  below,  and  establishing  the 
boundary  line  in  accordance  with  the  contention  of  the  plaintiff.  See 
84  An.  1280. 

A  rehearing  applied  for  was  refused,  the  judgment  became  finals 
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and,  thereafter,  owners  of  property  in  the  disputed  territory  paid 
taxes  in  the  parish  of  Lafourche,  their  acts  of  sale  and  mortgagees 
were  recorded  there,  electors  voted  and  performed  jory  dnty  there- 
m,  and  the  pnblic  schools,  bridges  and  roads  of  that  section  passed 
under  the  control  and  jurisdiction  of  the  parish  of  Lafourche. 

Matters  continued  thus  for  a  period  of  twelve  years,  or  until  1894, 
when  another  litigation  sprung  up  between  the  parishes.  This  time 
it  was  over  the  oyster  beds  in  Timbalier  Bay. 

Again  the  mother  parish  of  Lafourche  took  the  initiative  against 
her  dissentious  offspring.  A  suit  was  filed  in  the  parish  of  Terre- 
bonne setting  forth  that  in  the  previous  litigation  the  location  of  the 
boundary  line  between  the  parishes  had  been  definitely  and  finally 
fixed  and  that  the  same  was  res  judicata.  It  was  claimed  that  this 
boundary  line  on  the  southwest  of  Lafourche  and  the  southeast  of 
Terrebonne  was  a  stream  called  Bayou  du  Ohene  (otherwise  known 
as  Bayou  Point  an  Ohien  and  sometimes  as  Bayou  du  Ohien) ,  which 
empties  into  Timbalier  Bay  at  its  northern  extremity,  the  prolonga- 
tion of  which  line  through  the  waters  of  the  bay  woald  about  equally 
divide  the  bay  and  result  in  giving  the  eastern  part  thereof  to  the 
parish  of  Lafourche  and  the  western  part  to  the  parish  of  Terre- 
bonne. 

The  averment  w^s  made  that  in  that  portion  of  the  bay  falling  on 
the  Lafourche  side  of  the  line  were  valuable  oyster  beds,  which,  not- 
withstanding the  previous  suit  and  decision,  the  defendant  parish 
<;ontinued  to  assert  title  to  and  dominion  and  control  over,  by  claim- 
ing the  right  to  issue  and  by  issuing  licepses  to  those  who  pursue  the 
vocation  of  oyster  fishermen  in  that  part  of  the  bay. 

Judgment  was  asked  decreeing  the  boundary  line  between  that 
portion  of  the  parishes,  as  fixed  by  the  final  decision  of  this  court, 
to  be  a  line  prolonged  from  the  month  of  Bayou  Chene  through  Tim- 
balier Bay,  and  awarding  all  the  oyster  beds  on  the  east  of  such  line 
to  the  plaintiff  parish,  etc. 

In  this  litigation  an  attempt  was  made  by  defendant  to  revive  and 
have  passed  upon  anew  the  same  issues  raised  and  decided  in  the 
previous  litigation  twelve  years  ago.  In  addition  thereto,  the 
answer  of  the  defendant  averred  that  the  judgment  of  this  court  in 
the  first  litigation  was  an  absolute  nullity  as  undertaking  to  legislate 
and  not  to  decide. 

Plaintiff,  insisting  on  its  plea  of  res  judicata  as  to  the  boundary 
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line  fixed  and  determined  by  the  judgment  of  this  conrt  in  1882  ^ 
objected  to  all  evidencQ  tending  to  reopen  that  question.  Much 
testimony  was,  however,  admitted  covering  the  whole  range  of  the 
boundary  dispute,  the  judge  a  quo  holding  that  the  objection  went  to 
the  effect  rather  than  to  the  admissibility  of  the  evidence,  and  bills 
of  exception  were  taken  by  plaintiff. 

The  judgment  of  the  court  below  was  favorable  to  plaintiff.  It 
was  held  that  an  analysis  of  the  pleadings  and  judgments  of  the 
prior  litigation  demonstrated  that,  in  so  far  as  the  boundary  line  was 
concerned,  the  same  issues  were  tried  and  determined  there  as  are 
now  sought  to  be  raised  afresh  in  the  instant  case. 

Plaintiff's  plea  of  res  judicata  was  sustained. 

With  regard  to  defendant's  attack  upon  the  final  judgment  of  the 
first  suit  it  was  held  that  when  the  only  ground  of  nullity  advanced 
consists  in  error  of  decision  upon  the  issues  involved,  the  judgment 
upon  those  issues  by  a  competent  court  operates  as  a  conclusive 
estoppel  between  the  parties  before  the  court,  and  that  the  case  at 
bar  comes  within  that  rule. 

An  appeal  was  taken  by  defendant  to  this  court,  and,  in  June, 
1896,  after  full  consideration,  it  was  deemed  advisable  to  reverse 
the  judgment  and  remand  the  case  to  the  lower  court  for  another 
trial.  Accordingly  this  was  done.  In  remanding,  no  instructions 
were  given.     See  48  An.  1302. 

In  February  of  the  present  year  the  case  was  again  tried  in  the 
court  below  on  the  same  issues  and  evidence,  together  with  addi- 
tional testimony  adduced  on.  behalf  of  both  parties. 

Again  was  it  decided  in  favor  of  plaintiff,  and  for  the  second  time 
it  is  before  us  on  appeal  by  defendant. 

A  full  review  of  the  case  has  brought  us  to  the  conclusion  that  the 
learned  judge  of  the  conrt  below  has  properly  expounded  and  applied 
the  law  that  must  govern  its  determination. 

The  plea  of  res  adjudicata  contended  for  by  pi  >  in  tiff,  founded  on 
the  judgment  of  this  court  in  the  case  of  The  Parish  of  JLafonrche  vs. 
The  Parish  of  Terrebonne,  84  An.  1280,  mnst  be  sustained.  The 
boundary  line  between  plaintiff  parish  and  defendant  parish,  as  con- 
strued, set  forth,  fixed  and  determined  by  that  decision,  must  be 
upheld  as  having  the  authority  of  the  thing  adjudged. 

It  is  well  settled  that  a  defence,  having  been  urged,  and  decided 
adversely,  in  a  former  suit,  can  not  be  set  up  again  in  a  second  suit 
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between  the  same  parties  and  on  the  same  cause  of  action.  12  An. 
197,691;  11  An.  287;  19  La.  318;  36  An.  668;  40  An.  646;  86  An. 
400;  26  An.  321;  38  An.  669;  144  U.  S.  610;  162  U.  S.  327;  94  U.S. 
361;  113  U.  S.  179. 

Every  material  allegation  or  statement  which,  havinj^  been  made 
on  one  side  and  denied  on  the  other,  was  at  issue  in  the  cause  and 
was  determined  in  the  course  of  proceedings,  is  merged  in  rem 
adjuicatum.  Aurora  City  vs.  West,  7  Wallace,  103;  Gould  vs.  Evans - 
ville  R.  R.  Co.,  91  U.  S.  633. 

The  same  issues,  finally  determined  between  the  parties,  can  not 
be  again  raised,  even  on  the  ground  of  the  subsequent  discovery  of 
new  evidence.     Gusman  vs.  De  Poret,  33  An.  333. 

Nor  would  it  make  any  difTerence  that  the  judgment  pleaded  in 
estoppel  may  have  been  erroneous.  Rea  adjudioata  pro  veritate 
habitur.  State  ex  rel.  Plaisent  vs.  Railroad  Co.,  38  An.  312;  Hero- 
man  vs.  Institute,  34  An.  813. 

Defendant's  attack  of  nullity  upon  the  judgment  pleaded  as  res 
€u^judicata  can  avail  nothing.  The  ground  of  nullity  advanced  can 
be  held  to  be  no  other  than  error  of  decision  upon  the  issues  involved. 
Where  this  is  the  case,  a  decision  upon  those  issues  by  a  competent 
court  operates  as  estoppel  between  the  parties  to  the  litigation.  34 
An.  813. 

A  careful  re -examination  of  the  opinion  and  decree  of  this  court 
in  the  former  case  (34  An.  1230)  leads  us  to  the  further  conclusion 
that  there  is  no  such  ambiguity  or  conflict  in  the  terms  thereof  as 
requires  construction  or  interpretation  at  our  hands. 

It  definitely  fixes  *<  Bayou  Blue  Water,  otherwise  known  as  Bayou 
du  Ohene,"  as  the  lower  boundary  between  the  parishes  '^  following 
its  right  bank  to  the  sea." 

So  that  at  the  sea,  or  Timbalier  Bay,  the  point  of  division  between 
the  parishes  is  the  mouth  of  said  bayoti. 

It  follows  that  the  prolongation  of  this  line  across  Timbalier  Bay 
would  properly  partition  the  waters  of  the  bay  between  the 
parishes,  giving  to  the  parish  of  Lafourche  the  oyster  beds  on  the 
east  of  that  line,  and  to  the  parish  of  Terrebonne  those  on  the  west 
of  the  line. 

As  to  which  ^'BayouBlue,"  or  ^^Blne  Water,"  is  meant  in  the  opin- 
ion of  the  court  in  the  34th  Annual  as  being  intended  to  represent  in 
part  the  divisional  line,  is   perfectly  clear.     Plaintiff  in  that  suit  had 
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<soii tended  for  a  certain  ^*  Bayon  Blae"  which  took  its  rise  near  the 
town  of  Thibodeaaxville.  Defendant  had  contended  for  a  '^Bayon 
Blae  Water"  east  of  the  first  and  nearer  to  Bayon  Lafonrche.  The 
court  distinctly  rejected,  as  forming:  any  part  of  the  divisional  line, 
the  bayou  insisted  upon  by  defendant,  and  as  distinctly  adopted,  as 
part  of  the  line,  the  bayou  urged  by  the  plaintiff.  Several  of  the 
maps  (of  an  early  period  of  the  State)  filed  in  that  case,  as  well  as 
in  the  present  case,  show  the  connection  between  Bayou  Blue  and  a 
bayou  called  ^*  du  Ohene  "  or  ^^  Ohien,"  and  locate  them  as  one  and 
4:he  same  stream,  the  upper  part  being  called  Bayou  Blue,  and  the 
lower  part  Bayou  du  Chene  or  Ghien,  flowing  to  the  sea. 

On  this  showing,  and  construing  the  act  of  the  Legislature  defining 
the  boundary  between  the  parishes,  the  court  in  the  earlier  case 
adopted  plaintiff's  ^<  Bayou  Blue,"  with  its  continuation,  '*  Bayou  du 
Ohene,"  as  the  true  '*  Bayou  Blue  Water  "  mentioned  in  the  act  of 
1822,  as  forming  part  of  the  divisional  line. 

We  are  far  from  intimating  that  the  court  erred  in  determining 
this  particular  <^  Bayou  Blue"  and  <^  Bayou  du  Ohene"  to  be  the 
^^ Bayou  Blue  Water"  referred  to  by  the  Legislature,  but,  even  if 
this  be  error,  we  have  shown  it  can  not  detract  from  the  force  of  the 
judgment  as  res  judicata. 

There  being  no  room  for  doubt  as  to  the  intention  of  the  opinion 
and  decree  of  the  court  in  the  earlier  case,  with  regard  to  the  bayou 
in  question,  the  force  and  effect  of  that  judgment  can  not  be  dissi- 
pated on  the  plea  of  interpreting  and  making  clear  what  is  already 
free  from  ambiguity. 

The  defendant  seems  to  occupy  the  inconsistent  position  of  assert- 
ing that  the  boundary  line  established  by  this  court  in  the  earlier 
case  is  the  boundary  line  it  claims,  and  yet  of  averring  in  its  answer 
that  the  judgment  establishing  the  same  is  an  absolute  nullity  as 
undertaking  to  legislate  and  not  to  decide.  It  would  not  ask  to  have 
this  judgment  decreed  a  nullity,  as  was  done  in  its  supplemental 
answer,  if  it  believed  there  was  any  force  in  its  contention  that  it 
really  established,  or  intended  to  establish,  the  divisional  line  it 
claims  as  the  true  one. 

The  judgment  appealed  from  must  be  af^rmed,  and,  accordingly, 
'that  decree  is  hereby  entered. 
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No.  12,497. 

State  of  Louisiana  vs.  Will,  alias  Oharlbs,  Jackson  and 
Fbank  Reese. 

CoDTlotlon  for  laroeny  on  information  charging  robbery  sustained. 

Not  essential   to   set  out   speoifloally  in  an  indictment  all  the  minor  offences 

included  within  the  scope  of  the  greater  charge. 
If  a  person  parts  with  the  ownership  and  possession  of  his  property  as  the  result  of 

fraud  practised  upon  him,  it  Is  not  larceny,  but  a  cheat  at  common  law,  or 

obtaining  goods  under  false  pretences,  under  our  statute. 
If,  however,  he  parts  with  ike  possession  merely,  as  the  result  of  the  fraud,  retain- 

iag  and  intending  to  retain  the  ownership  or  title  in  himself,  Its  subsequent 

asportation  by  the  accused  is  larceny. 

A  PPEAL  from  the  Eighteenth  Jadieial  District  Ooort  for  the  Parish 


'**•      of  Lafourche.     CaiUouet^  J, 


M,  J,  Gunningham^  Attorney  General,  L.  C.  Moise^  District  Attor- 
ney (P.  A.  Simmonaj  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 


Howell  &  Martin  for  Defendants,  Appellants. 


Submitted  on  briefs  May  1,  1897. 
Opinion  handed  down  May  31,  1897. 
Rehearing  refused  June  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  An  information  was  filed  against  the  accused 
jointly  charging  them  with  robbery.  They  were  arraigned  on  this 
charge,  pleaded  not  guilty,  were  tried  and  convicted  of  larceny. 

A  sentence  of  one  year's  imprisonment  at  hard  labor  followed  the 
verdict,  from  which  this  appeal  is  taken. 

The  first  ground  relied  upon  for  reversal  of  the  judgment  is  the 
following: 

Error  patent  on  the  face  of  the  record  is  this :  That  the  verdict  of 
the  jury  is  not  responsive  to  the  information,  the  accused  not  being 
<sharged  with  the  crime  of  larceny  and  in  the  manner  and  form 
required  by  law. 

We  do  not  think  there  is  force  in  this  objection.  The  charge  laid 
in  the  information  was  robbery.    It  is  fully  and  sufficiently  set  forth. 


\^ 
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Tbedeflnitioi^  of  robbery  is  larceny  committed  by  violence  from  the 
person  of  one  pnt  in  fear.  Bishop,  Vol.  2,  Sec.  1156,  6th  Ed.  One 
of  the  lesser  offences  embraced  in  this  charge  is  larceny.  If  the 
facts  of  the  case,  as  disclosed  by  the  evidence,  justified  it,  it  be- 
came the  dnty  of  the  trial  judge  to  charge  the  jary  that  one  of  the 
verdicts  they  might  return  was  larceny.  Bishop,  Vol.  2,  Sec.  1159. 
It  is  not  essential  to  set  out  specifically  in  an  information  all  the 
minor  offences  included  within  the  scope  of  the  greater  charge.  If 
the  phraseology  of  the  indictment  be  sufficient  to  support  a  convic- 
tion on  the  greater  charge,  it,  too,  suffices  to  support  a  conviction  for 
a  crime  of  lesser  magnitude  but  of  the  same  generic  class.  State 
vs.  Ford,  80  An.  813;  State  vs.  Stouderman,  6  An.  289;  State  vs. 
McOort,  23  An.  326;  State  vs.  Delaney,  28  An.  484;  State  vs.  Gilkie, 
35  An.  53;  Bishop  on  Crim.  Law,  Vol.  2,  Sec.  1159  et  aeq.^  6th  Ed.; 
Bishop^s  New  Crim.  Law,  Sec.  1055. 

The  second  ground  relied  upon  by  the  accused  is  this: 

That  the  trial  judge  charged  the  jury  as  follows:  ^<  I  charge  you 
that  when  the  property  is  taken  with  the  consent  of  the  owner,  then 
there  is  no  larceny,  unless  the  consent  was  obtained  by  fraud  prac- 
tised by  the  accused  with  a  view  to  obtain  the  property  with  intent 
to  steal  it,  and  that  fraud  so  practised  was  the  primary  motive  which 
moved  the  owner  to  consent." 

To  this  charge  a  bill  of  exception  was  taken.  The  bill  does  not  set 
forth  wherein  the  clause  of  the  charge  objected  to  is  erroneous,  nor 
does  it  state  it  is  erroneous  or  even  prejudicial  to  the  accused,  and 
it  does  not  appear  that  any  different  or  additional  charge  was 
requested. 

The  judge's  charge  to  the  jury,  as  a  whole,  is  not  before  us.  The 
sentence  quoted  above  is  the  only  part  that  comes  up  with  the  bill  of 
exceptions.  But  in  the  bill  the  judge  tells  us  that  the  clause  of  the 
charge  excepted  to  formed  part  of  a  general  charge,  in  which  the 
court  instructed  the  jury  fully  as  to  the  crime  of  robbery  and  its  con- 
stituent elements — that  upon  an  indictment  for  robbery  the  jury 
could  find  a  verdict  of  guilty  of  larceny  when  the  facts  failed  to  show 
robbery  but  established  a  case  of  larceny ;  and  that  the  jury  were 
then  instructed  as  to  the  crime  of  larceny  and  its  constitaent  ele- 
ments— the  instruction  on  the  subject  of  larceny  concluding  with  the 
clause  excepted  to.  Then,  premising  with  the  statement  that  he 
deems  it  fair  to  the  accused  to  put  the  appellate  court  in  possession 
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of  the  material  parts  of  the  evidence  upon  which  the  case  was  given 
to  the  jury,  the  jadge  adds  a  full  synopsis  of  the  evidence  adduced 
before  the  jury. 

In  defendant's  brief  it  is  insisted  that  the  charge  of  the  judge 
quoted  is  erroneous,  and  under  the  evidence  submitted  to  the  jury, 
as  set  forth  in  the  bill  of  exceptions,  was  calculated  to  mislead  the 
jury,  and  to  prevent  them  from  considering  any  evidence  tending  to 
show  that  if  the  prosecutinfir  witness  was  deprived  of  his  property  by 
the  accused,  it  was  by  reason  of  some  trick  or  device  practised  by 
them  on  him,  by  which  he  was  induced  to  absolutely  part  with  his 
property,  which  is  not  larceny  under  the  law. 

We  can  not  agree  with  this  view.  Under  the  facts  of  the  case  as 
presented,  the  charge  was  not  an  improper  one.  It  told  the  jury 
that  when  property  is  taken  with  the  consent  of  the  owner,  there  is 
no  larceny.  This  is  not  disputed.  It  told  the  jury  further,  that  if 
the  consent  of  the  owner  was  secured  by  fraud,  perpetrated  for  the 
purpose  of  obtaining  the  property  with  the  intention  of  stealing  it,  it 
is  larceny;  provided  the  fraud  so  practised  was  what  caused  the 
owner  to  give  his  assent.  This  is  not  error,  for  it  does  not,  in  our 
view,  conflict  with  the  law  as  laid  down  on  this  subject  by  the  most 
authoritative  text  writers. 

Thus,  Bishop  in  his  work  on  Criminal  Law,  Vol  II,  Sixth  Edition, 
p.  447;  Sees.  808,  809,  says:  *'If  by  fraud  a  person  is  induced  to 
part  with  his  goods,  meaning  to  relinquish  his  property  in  them  as 
well  as  his  possession,  he  who  thus  obtains  them  may  be  chargeable 
with  a  cheat  at  common  law,  or  under  the  statute  against  false  pre- 
tences, but  not  with  larceny,  because  it  is  assumed  that  the  owner 
having  actually  consented  to  part  with  his  ownership,  there  was  no 
trespass  in  the  taking."     (Italics  ours.) 

If  he  parts  with  the  ownership  and  possession,  as  the  result  of  the 
fraud,  it  is  not  larceny.  If  he  parts  with  the  possession  only,  as  the 
result  of  the  fraud,  retaining  and  intending  to  retain  the  ownership 
or  title  in  himself,  it  is  larceny,  for  then  there  is  trespass  in  the  tak- 
ing. Rice  on  Evidence,  Vol.  Ill,  Sec.  442.  The  language  used  by 
the  trial  judge,  in  the  clause  of  his  charge  objected  to,  *'  was  with  a 
view  to  obtain  the  property  with  intent  to  steal  it."  The  words 
'*  obtain  the  property"  clearly  meant  (i°  ^^^  connection  in  which 
they  are  used  and  as  applicable  to  the  evidence  as  set  forth  in  the 
bill  of  exceptions)  the  possession  of  the  property — <<  obtain  (the  pos- 
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session,  not  the  ownership,  of)  the  property  with  intent  to  steal  it." 
The  phrase  ''  to  obtain  the  property,"  as  here  nsed,  is  synonymous 
with  to  acquire  possessian  of  the  property.  Webster's  Diet.,  verbo 
*'  Obtain."  The  owner  not  having  parted  with  the  ownership,  bat 
merely  the  possession  of  his  property  as  the  result  of  the  frand,  its 
subsequent  asportation  by  the  accused  constituted  the  crime  of  lar- 
ceny. 
Judgment  affirmed. 


No.  12,628. 
Joseph  Bowlinq  Oompaky,  Limitbd,  vs.  J.  B  Colvin. 

1.  An  attachment  Justifled  against  one  who  has  mortgaged  or  is  about  to  mortgage 
bis  property,  or  some  part  thereof,  with  intent  to  give  an  unfair  preference  to 
one  or  more  of  bis  creditors. 

a.  This  mortgaging  or  about  to  mortgage  takes  place,  in  the  sense  of  the  Code,  where 
an  insolvent  debtor  gives  confessions  of  Judgment  to  certain  favored  creditors 
and  denies  it  to  others  who  apply  to  be  placed  upon  the  same  footing,  and 
whose  claims  are  undisputed. 

s.  These  confessions  proved  in  court,  Judgment  signed  and  recorded,  become  judi- 
cial mortgages. 

4.  The  effect  of  granting  same  to  some  creditors  and  refusing  it  toothers  is  to  give 
an  unfair  preference. 

APPEAL  from  the  Fifth  Judicial  District  Court  for  the  Parish  of 
Ouachita.    /\>tte,  J. 


Munholland  &  Munholland  for  PlaintiiTs,  Appellants. 


Potta  A   Hudson    (C.    J.    Boatner   of    Counsel)     for  Defendant, 
Appellee. 


Argued  and  submitted  June  3,  1897. 
Opinion  handed  down  June  19,  1897. 
Rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  PlaintiiT  appeals  from  a  judgment  mulcting  him 
heavily  in  damages  for  the  alleged  wrongful  attachment  of  defend- 
ant's property. 
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The  facts  are  these : 

Defendant  was  indebted  to  plaintiff  in  the  snm  of  five  hundred 
and  seventy -two  dollars  and  seventy -eight  cents,  for  which  be  gave 
his  promissory  note.  Failing  to  meet  the  note  at  its  maturity,  or 
thereafter  to  arrange  for  its  payment,  plaintiiT  placed  the  same  in 
the  hands  of  bis  attorneys  for  collection.  The  eiTorts  of  the  attor- 
neys to  eiTect  a  settlement  likewise  failed,  and  they  requested  him 
to  confess  judgment  on  the  claim. 

This  he  refused  to  do,  and  he  also  declined  to  accept  service  of 
petition  and  waive  citation.  It  appears,  however,  that  at  this  very 
time,  and  immediately  prior  thereto,  he  did  confess  judgment  in 
favor  of  six  other  creditors,  who  immediately  took  formal  judgments 
on  the  same,  the  District  Oonrt  being  in  session  at  the  time. 

It  is  true  these  were  small  claims,  aggregating  something  less  than 
one  thousand  dollars  in  all,  and  that  in  each  case  a  stay  of  execution 
was  stipulated  for.  It  is  equally  true  that  plaintiiT' s  claim  was  not  a 
large  one,  and  that  he  asked  in  the  way  of  a  confession  of  judgment 
only  what  defendant  was  extending  to  his  other  creditors. 

The  evidence  establishes  that  at  this  time  defendant  was  insolvent. 

In  December,  1890,  be  bad  begun  mortgaging  his  property  for 
money  borrowed — something  less  than  five  thousand  dollars  prin- 
cipal. 

In  February,  1896,  he  borrowed  more  money  and  gave  another 
mortgage — this  time  for  .about  sixteen  thousand  dollars. 

In  March,  1895,  he  executed  a  third  mortgage — this  time  for  six 
thousand  dollars,  in  favor  of  his  mother,  who  lived  in  an  adjoining 
parish. 

Besides  these  secured  claims,  he  owed  the  Monroe  National  Bank 
about  five  thousand  five  hundred  dollars.  He  also  owed  his  wife  a 
paraphernal  claim  of  fifteen  hundred  dollars. 

And  he  owed  other  debts,  which,  added  to  what  was  due  plain- 
tiff and  to  the  amounts  for  which  he  had  confessed  judgment,  showed 
an  aggregate  indebtedness  of  more  than  thirty  thousand  dollars, 
exclusive  of  interest.  Yet  on  the  stand,  defendant  claimed,  at  first, 
that  fourteen  thousand  dollars  would  cover  his  liabilities,  subse- 
quently, on  cross-examination,  increasing  it  to  eighteen  thousand 
dollars. 

The  value  of  his  property  and  assets,  as  disclosed  by  the  record, 
were  far  less  in  amount  than  his  indebtedness. 
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He  fixes  the  value  of  his  plantation,  with  fixtures,  teams,  etc.,  at 
twenty -five  thousand  dollars,  but  we  are  inclined  to  believe  he  is  as 
much  in  error  in  overvaluing  the  property  as  he  was  in  error  in 
understating  the  amount  of  his  liabilities.  There  was  something 
said  in  the  testimony  to  the  effect  that  his  assessments  did  not  exceed 
eight  or  ten  thousand  dollars,  and  while,  in  the  country  parishes, 
this  is  not  a  true  criterion  of  value,  this  amount  could  be  doubled 
and  even  tripled  without  reaching  the  aggregate  of  his  indebted- 
ness. 

Not  being  able  to  obtain  any  satisfaction  with  regard  to  settlement 
of  the  note,  and  construing  defendant's  action  in  confessing  judg- 
ment in  favor  of  certain  creditors,  and  refusing  it  to  them,  as  an 
unfair  preference,  plain tiiT's  attorneys  (their  principal  being  domi- 
ciled in  New  Orleans)  brought  suit,  accompanied  by  attachment, 
under  which  defendant's  plantation  in  Ouachita  parish,  with  certain 
mules  and  other  stock,  was  seized.  The  averments  for  attachment 
are  those  recited  in  the  fourth  and  fifth  clauses  of  C.  P.  240,  but  the 
reliance  of  plaintiff  to  justify  the  attachment  is  that  part  of  the 
fourth  clause  which  declares  that  a  debtor's  property  may  be  attached 
'<  when  he  has  mortgaged  *  *  *  or  is  about  to  mortgage  *  *  • 
his  property  *  *  *  or  some  part  thereof,  with  intent  to  *  *  * 
give  an  unfair  preference  to  some  of  them." 

Defendant  was  left  in  charge  of  the  plantation  and  other  eiTects 
seized.  Nothing  was  removed  from  the  premises.  No  effort  was 
made  by  defendant  to  bond  the  property  seized. 

A  motion  was  filed  on  his  behalf  to  dissolve  the  attachment  on  the 
ground  of  the  falsity  of  the  affidavit  charging  malice  on  part  of 
plaintiff.  He  denied  insolvency  at  the  time  of  seizure  and  averred 
he  enjoyed  good  credit  in  commercial  circles,  which  the  attachment 
destroyed.  He  alleged  vark>us'  items  of  damage,  aggregating  ten 
thousand  dollars,  for  which  he  prayed  judgment  in  reconvention 
against  plaintiff,  and  for  dissolution  of  the  attachment,  asking  trial  by 
jury.  The  case  was  tried  by  a  jury;  there  was  judgment  in  favor  of 
plaintiff  for  amount  of  the  note  with  interest;  the  attachment  was 
dissolved,  and  defendant  was  awarded  judgment  on  his  reconven- 
tional  demand  for  damages  in  the  sum  of  twenty -five  hundred  dol- 
lars. 

Plaintiff  seeks  relief  from  this  judgment  for  damages,  and  asks 
that  the  judgment  in  his  favor  be  affirmed,  first  amending  the  same 
by  sustaining  his  attachment. 
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It  is  dear  that  oar  review  of  the  case  must  be  confined  to  the 
judgment  for  damages  in  favor  of  defendant  on  his  reconventional 
demand.     That  is  within  oar  appellate  jurisdiction. 

The  judgment  in  favor  of  plaintiiT  on  the  note  not  being  for  an 
amount  within  our  appellate  jurisdiction  is  not  reviewable  by  us 
and  must  remain  undisturbed.  Baldwin  &  Co.  vs.  Mumford,  36  An. 
350. 

A  careful  examination  of  the  facts  and  the  law  of  this  case  has 
brought  us  to  the  conclusion  that  the  verdict  ot  the  jury  awarding 
defendant  twenty- five  hundred  dollars  damages,  and  the  judgment 
based  thereon,  can  not  be  sustained.  We  acquit  defendant  of  the 
charge  of  having  assigned  or  disposed  of,  or  intending  to  assign  or 
dispose  of,  his  property  for  the  purpose  of  defrauding  his  creditors. 
We  also  acquit  him  of  having  converted,  or  being  about  to  convert, 
his  property  into  money,  or  evidences  of  debt  with  intent  to  place  it 
beyond  the  reach  of  his  creditors.  But  we  find  he  did  confess  judg- 
ment in  favor  of  certain  of  his  creditors,  enabling  them  (court  being 
in  session)  to  speedily  take  judgment  on  their  claims,  which  judg- 
ments, when  recorded,  would  become  judicial  mortgages,  taking 
rank  as  encdmbrances  on  his  real  property  in  the  order  of  their 
recordation.  We  find  that  at  the  same  time  and  immediately  sub- 
sequent to  the  other  confessions,  he  refused  to  put  plaintiff  on  the 
same  footing  with  the  other  creditors  by  confessing  judgment  in  his 
favor.  The  effect  of  this  was  to  give  an  unfair  preference  to  the 
other  creditors  over  the  plaintifif.  It  was  more  than  that.  It  laid 
the  defendant  open  to  the  charge  that  he  bad  mortgaged  his  prop- 
erty^ or  was  about  to  mortgage  sam^^  with  intent  to  give  an  unfair 
preference  to  som^  of  his  creditors.  These  are  grounds  for  attachment  by 
the  very  letter  of  the  Code.  It  will  not  do  for  defendant  to  now  say 
he  did  not  intend  to  give  an  unfair  preference.  We  can  only  ascer- 
tain the  intention  of  another  mind  by  inference,  or  by  deduction 
from  acts  or  words.  34  An.  912.  Men  must  Da  considered  as  in- 
tending the  reasonable  consequences  of  their  acts. 

Nor  will  it  do  for  him  to  say  that  giving  the  confessions  of  judg- 
ment was  not  a  mortgaging  of  his  property  in  the  sense  of  the  Code. 

It  was  the  doing  of  something  which  made  possible,  and  lead 
directly  up  to  the  inscription  of  judicial  mortgages  on  his  property  in 
behalf  of  certain  favored  creditors,  denied  to  others.  It  is  impos- 
sible to  escape  the  conclusion  that  this  was  a  mortgaging  of  liis 
property,  and  that  it  gave  an  unfair  preference. 
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We  are  not  to  be  understood  as  holding  that  the  Riying  of  a  con- 
fession of  judgment  by  a  debtor  is,  in  icself,  grounds  for  attachment. 
On  the  contrary,  there  may  be  circumstances  when  it  is  not  only  en  - 
tirely  right  and  proper,  but,  perhaps,  the  duty  of  a  debtor  to  con- 
fess judgment. 

But  we  do  hold  that  where  an  insolvent  debtor,  as  in  this  case, 
confesses  judgment  in  behalf  of  certain  of  his  creditors,  under  cir- 
cumstances which  enable  them  to  secure  mortgages  on  his  property 
and  an  unfair  preference,  and  refuses  the  same  to  other  creditors, 
when  applied  to  for  it,  it  is  ground  for  attachment.  Each  case  would, 
however,  have  to  stand  on  the  circumstances  peculiar  to  it. 

We  differentiate  the  case  of  Wilson  vs.  Ohalaron,  26  An.  641, 
relied  on  by  defendant,  from  the  instant  case. 

There  the  ground  for  attachment  was  that  the  defendant  '^  was 
mortgaging  and  disposing  of  his  property  with  intent  to  defraud  his 
creditors,"  and  it  was  shown  that  he  had  confessed  two  judgments, 
and  made  to  his  wife  a  giving  in  payment  for  a  debt  he  owed  her, 
and  caused  her  legal  mortgage  to  be  recorded. 

The  court  held  that  tnese  grounds  did  not  justify  th^  attachment; 
that  the  law  expressly  allowed  him  to  settle  with  his  wife  as  he  had 
done ;  that  it  was  his  duty  to  cause  the  registry  of  her  mortgage  to 
be  made;  and  that  it  was  the  privilege,  as  well  as  the  duty  of  de- 
fendant to  admit  the  correctness  of  the  claims  sued  on,  or  confess 
judgment,  if  be  believed  them  to  be  just  demands  against  him. 

It  does  not  appear  in  that  case,  as  in  this,  that  other  creditors,  at 
the  same  term  of  court,  had  presented  undisputed  claims  and  re- 
quested confessions  of  judgment,  thereby  putting  them  on  the  same 
footing  with  the  creditors  thus  favored,  and  had  been  refused  the 
same.  And  in  the  instant  case,  unlike  the  other,  it  is  distinctly 
averred,  as  ground  for  attachment,  that  defendant  was  mortgaging 
his  property  with  intent  to  give  an  unfair  preference. 

No  unfair  preference  was  either  alleged  or  shown  in  the  former 
case,  while  in  the  present  one  it  is  both  alleged  and  shown. 

We  also  distinguish  the  case  of  Seeligson  &  Co.  vs.  Rigmaiden  &Co., 
37  An.  722,  from  the  instant  one.  There  the  plaintiffs  had  asked  de- 
fendants for  a  mortgage  to  secure  their  claim,  accompanied  with  an 
engagement  to  bu}*^  only  from  them,  and  defendants  refused  to  give 
it,  burdened  with  this  onerous  condition.  Subsequently^  another 
creditor,  with  a  claim  for  less  than  two  hundred  dollars,  agreed  to  let 
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them  have  goods  not  to  exceed  a  given  snm  at  one  time,  and  the 
mortgage  was  given  to  secure  this  continuing  credit. 

Plaintiff  attached  because  of  the  granting  of  this  mortgage.  It  was 
properly  held  that,  under  the  circumstances,  they  had  no  ground  for 
attachment. 

In  the  case  at  bar,  cefendant  had  already  granted  the  confessions 
of  judgment  to  certain  creditors.  Ascertaining  this,  plaintiff  asked 
the  same  8tatu8,  which,  if  it  had  been  granted,  would  have  enabled 
him  at  the  same  term  of  court  to  prove  up  his  confession  and  take 
judgment,  recording  it  so  as  to  take  rank  concurrently  with  the 
others  as  a  judicial  mortgage.  The  refjasal  of  this  evidenced  an 
unfair  preference ;  it  was  a  declination  to  place  plaintiff  on  a  footing 
of  equality  with  the  other  creditors,  and  this  was  justification  for  the 
attachment  which  followed.  Lehman  vs.  McFarland,  36  An.  626; 
■Stevens  vs.  Helpman,  29  An.  636;  Ohaffe  et  aU.  vs.  Gills,  43  An. 
1064. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  of  the  jury 
and  the  judgment  based  thereon,  awarding  defendant  twenty-five 
hundred  dollars  on  his  reconventional  demand,  be  annulled,  avoided 
and  reversed,  and  that  defendant's  demand  in  reconvention  for 
damages  be  rejected  at  his  costs  in  both  courts. 

Rehearing  refused  June  29,  1897. 

Mb.  Justice  Bbbaux  :  I  concur  in  the  decree,  as  in  my  opinion 
there  was  no  ground  for  damages. 


No.  12,486. 
Succession  of  Chables  W,  Easum.  ,  ^  ^^ 

1U7    618 

1.  Ad    act   from    wbtob  consenfe  or  ratification  is  sought  to    be   deduced  must 

evince  such  iutention  clearly  and  unequivocally. 

2.  Nor  will  ratification  be  inferred  wbere  tbe  act  can  be  otherwise  explained*  and 

in  case  of  doubt  the  party  against  whom  tbe  act  Is  opposed  must  have  tbe 
benefit  of  tbe  doubt. 

3.  The  account  filed  by  this  administratrix  was  based  upon  the  hypothesis  of  the 

existence  of  a  community.  That  being  negatived  by  the  Judgment,  and  (t 
appearing  that  the  wldo^.may  have  a  just  claim  to  the  homestead  right  or 
marital  portion,  a  case  is  presented  justifying  remanding. 

4.  A  case  will  be  remanded  wbere  the  ends  of  justice  require  it. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J. 
85 
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W.  S.  Benedict  and  P^cy  8,  Benedict  for  Widow,  Administratrix » 
Appellant. 


Harris  Oagne  and  Bernard  Titche  for  Opponent,  Appellee. 


Sabmitted  on  briefs  Jane  3,  1897. 
Opinion  banded  down  June  25,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard.  J.  Charles-  W.  Easum  died  in  May,  1896,  leaving  a 
widow  by  second  marriage  and  a  son,  Harry  A.  Easum,  by  first  mar- 
riage. He  died  intestate.  The  son,  a  youth  of  eighteen  years,  was 
his  sole  heir.  This  son  was  emancipated  by  judgment  of  the  Dis- 
trict Court  shortly  after  his  father's  death,  and  on  same  day  the 
succession  was  opened  on  application  of  the  widow,  who  was 
appointed  administratrix.  The  inventory  showed  four  thousand  six 
hundred  and  twenty  dollars  and  ninety  cents  cash  in  bank,  and  no 
other  property. 

The  debts  were  few — nothing  beyond  expenses  of  last  illness, 
funeral  and  law  charges. 

Within  a  few  days  after  her  appointment  as  administratrix,  the 
widow  filed  an  account  of  administration. 

This  showed  the  money  in  bank  add  the  debts,  the  latter  aggre- 
gating five  hundred  and  sixty -nine  dollars  and  seventy  cents,  leav- 
ing a  balance  of  four  thousand  and  fifty -one  dollars  and  twenty  cents 
(in  the  language  of  the  account)  '<  to  widow,  administratrix,  and  sole 
heir,  Harry  A.  Easum." 

Following  this,  on  thb  account,  there  appeared  these  words: 

^*  I  acknowledge  the  above  account,"  and  appended  thereto  are 
the  signatures  of  both  the  administratrix  and  the  sole  heir,  though  it 
would  seem  that  the  signature  of  the  administratrix  was  intended  to  be 
to  the  account  itself,  while  that  of  the  heir  was  to  the  acknowledgment 
above  quoted.  And  then  follows  the  jurat  before  a  notary,  but 
whether  one  or  both  swore  to  the  account  is  not  clear,  counsel  for 
the  widow  affirming  that  the  sole  heir,  as  well  as  the  widow,  attested 
its  correctness  under  oath,  and  counsel  for  the  heir  denying  this,  alleg- 
iug  that  the  heir  did  not  make   oath  to  the  account,  and  that  the 

ords  '^  I  acknowledge  the  above   account,"   to   which   alone   his 
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signature  was  affixed,  were  only  intended  in  the  nature  of  an  accept- 
ance of  serrice  and  a  waiver  of  citation  or  notice. 

It  appears  that  np  to  this  time  there  was  harmony  and  concord  of 
action  between  the  heir  and  his  step -mother.  Both  were  repre- 
sented by  the  same  counsel,  and  the  proceedings  taken  in  the  suc- 
cession were  predicated  upon  the  hypothesis  that  the  funds  belong- 
ing to  it  appertained  to  the  community  of  acquets  and  gains  which 
had  existed  between  the  dead  man  and  the  surviving  widow. 

On  this  idea  the  account  was  made  out,  and  the  widow  insists  it 
clearly  proposed  to  divide  the  balance  left  after  payment  of  debts 
between  herself  and  the  heir — one -half  to  each. 

But  before  this  account  came  up  for  homologation  the  heir  em- 
ployed other  counsel,  who  promptly  filed,  on  his  behalf,  an  opposi- 
tion, claiming  that  all  the  funds  belonging  to  the  succession  were  the 
separate  estate  of  the  deceased,  that  the  community  owned  no  part 
thereof,  and  that,  as  a  consequence,  the  widow  was  entitled  to  no 
share  therein. 

On  the  trial  of  this  opposition,  to  evidence  offered  to  prove  its 
averments,  objection  on  behalf  of  the  widow  was  interposed  on  the 
ground  that  the  heir  was  estopped  from  contesting  the  account  by  his 
judicial  admission  of  its  correctness.  The  evidence  was  received 
subject  to  the  objection,  and  a  bill  of  exceptions  reserved. 

The  testimony  showed  that  the  surviving  widow  had  been  married 
to  the  deceased  less  than  six  months  before  his  death ;  also  that  all 
the  funds  save  five  hundred  dollars,  owned  by  him  at  his  death,  had 
been  acquired  before  his  last  marriage.  Whereupon  there  was  judg- 
ment sustaining  the  opposition,  limiting  the  amount  to  which  the 
widow  was  entitled  to  two  hundred  and  fifty  dollars,  and  decreeing 
the  heir  entitled  to  the  remainder,  or  three  thousand  eight  hundred 
and  one  dollars  and  twenty  cents. 

The  widow  appeals. 

'Ae  presumption  of  the  law  was  that  the  funds  on  hand  when  Easum 
died  belonged  to  the  community.  There  was  nothing  brought  to  the 
attention  of  the  attorneys,  who  opened  the  succession,  showing  the 
contrary,  up  to  the  filing  of  the  account.  By  the  filing  of  the  opposi- 
tion and  the  proof  supporting  it,  the  presumption  referred  to  was 
overthrown.  But  the  widow,  resting  on  the  approval  of  the  account, 
as  she  thought,  by  the  heir,  and  claiming  for  this  acknowledgment 
the   force  the  law   attaches  to  judicial  admissions,  maintained  her 
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petition — did  not  seek  to  chan^  it  from  widow  in  community  claim- 
ing one- half  of  the  estate,  to  widow  left  in  necessitoas  circnmstances 
claiming  the  bomeetead  right  or  marital  portion. 

The  jadgment  of  the  lower  court  went  against  her,  and  it  was  then 
too  late  to  make  the  change. 

On  this  appeal  she  still  insists  that  the  heir  must  be  held  to  his 
acknowledgement  of  the  correctness  of  the  account,  which,  it  is 
urged,  on  its  face  shows  recognition  of  the  community  interest 
claimed  by  her.  But  if  this  contention  be  not  sustained,  she  asks 
that  the  case  be  remanded,  in  the  interest  of  justice,  in  order  that 
she  may  assert  the  rights  accorded  her  by  law. 

The  circumstances  surrounding  this  case,  and  the  evidence,  satisfy 
us  that  there  was  no  consent  or  ratification  by  the  heir  of  any  pro- 
posed distribution  of  the  funds  of  the  estate.  Neither  the  inventory 
nor  the  account  recite  that  the  property  therein  designated  is  com- 
munity property,  and  even  if  the  ''acknowledgment"  which  the 
heir  signed  is  held  to  be  ratification,  there  is  nothing  in  it  which 
would  bind  him  as  having  admitted  the  existence  of  a  community. 

An  act  from  which  ratification  is  sought  to  be  deduced  must 
evince  such  intention  clearly  and  unequivocally.  Breaux  vs.  Sar- 
voie,  39  An.  246. 

Nor  will  ratification  be  inferred  where  the  act  can  be  otherwise 
explained,  and  in  case  of  doubt  the  party  against  whom  the  act  is 
opposed  must  have  the  benefit  of  the  doubt.  Id.  See  also  Succes- 
sion of  Iroxler,  46  An.  738. 

The  heir,  in  his  testimony,  denies  any  ratification,  and  his  signa- 
ture to  the  account  is,  we  think,  sufficiently  <'  otherwise  explained." 
Estoppels  are  not  favored  by  the  law. 

The  demand  of  the  widow  for  remanding  the  case  for  the  purpose 
heretofore  stated  is  met  on  part  of  the  heir  with  the  objection  that 
she  is  concluded  by  the  account  which  she  herself  prepared  and 
signed. 

We  have  already  shown  that  this  account  was  based  upon  the 
hypothesis  of  the  existence  of  a  community. 

That  being  negatived  by  the  judgment  of  the  court,  it  would  work 
a  wrong,  a  hardship,  an  injustice  to  deny  to  the  widow  the  oppor- 
tunity to  show  that  she  was  left  in  such  circumstances  as  entitle  her 
under  the  law  to  certain  rights  in  the  estate. 

This  court  will  remand  a  case  where  the  ends  of  justice  warrant 
such  action. 
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The  heir,  who  has  jast  heen  relieved  of  the  consequences  of  his 
own  sigpiature  to  the  account,  is  hardly  in  a  position  to  gainsay  the 
granting  of  the  same  relief  to  the  widow  who  also  signed  it.  He  can 
hardly  be  heard  to  deny  estoppel  as  the  result  of  his  signature  and  in 
the  next  breath  plead  it  as  the  result  of  hers. 

Looking  to  the  proper  and  equitable  adjustment  of  the  rights  of 
the  parties,  this  case  is  viewed  as  being  before  us  only  on  the  ques- 
tion of  the  existence  of  the  community  vel  non,  and  not  as  to  its 
entire  disposition.  We  hold  that  of  the  funds  belonging  to  this  suc- 
cession five  hundred  dollars  only  fell  into  the  community,  and  that 
the  remainder  was  the  separate  property  of  the  dead  husband,  and 
as  such  is  inherited  by  Harry  A.  Easum,  the  son. 

To  this  extent  the  judgment  appealed  from  is  affirmed. 

So  far  as  the  said  judgment  directs  the  payment  of  the  amounts 
therein  mentioned  to  the  widow  and  heir,  and  purports  to  settle  and 
close  the  succession,  it  is  ordered  and  decreed  that  the  same  be  set 
aside  and  annulled,  and  that  this  case  be  remanded  for  further  pro- 
ceeding^ in  accordance  with  the  views  therein  expressed,  giving  to 
the  widow  a  reasonable  time  in  which  to  assert  the  homestead  right, 
or  to  claim  the  marital  portion;  but  nothing  herein  is  to  be  con- 
strued as  passing  upon  her  legal  right  to  either. 

NiOHOLiiS,  C.  J.,  ill,  absent. 


No.  12,413. 

LOUIB  T.  MiOfiBNOB  HT  ALS.,  TRUSTEES  LAND  TRUST  OF  INDIANAPOLIS, 

Indiana,  vs.  Jacob  A.  Bbinach. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     King,  J. 


E.  Howard  McOaleb  for  Plaintiffs,  Appellees. 


William  Winana  Wall  for  Intervenor,  Appellant. 


Argued  and  submitted  February  8,  1897. 
Opinion  handed  down  February  15,  1897. 
Rehearing  refused  June  29,  1897. 
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The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  John  Watt  intervened  in  the  suit  No.  12,302,  ante 
p.  360.     Same  plaintiffs  vs.  same  defendant. 

For  the  reasons  assigned  in  that  case,  the  judgment  appealed  from 
is  affirmed. 


No.  12,300. 

Edward  Bblknap,  Receivbb  of  Exoblsiob  Rbfininq  Company, 
Limited,  vs.  Chas.  H.  Adams  and  Phil.  R.  Rice  (Con- 
solidated). 

Tbe  purchase  of  its  own  stock  by  the  corporation  cancels  the  stock.    Cook  on 
Capital  Stock;  Morawitz  on  Corporations,  Sees.  112. 114. 

But  if  the  stock  so  purchased  is  reissued  it  must  be  paid  for  by  the  corporator 

fi£  '%  ^^^  receives  it,  if  the  debts  of  the  corporation  require  payment  of  the  shares 
i^             by  the  shareholders.    Ibid,,  Sec.  128  ei  seq.;  Secfi.  819,  820, 823 ;  91  U.  S.  4S. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 


Percy  Roberta  and  Qua.  A,  Breaux  for  Plaintiff,  Appellant. 


Samuel  L,  Oilmore  for  Defendants,  Appellees. 


Argued  and  submitted  March  31,  1897. 
Opinion  handed  down  April  12,  1897. 
Rehearing  refused  June  26,  1897. 


The  opinion  of  the  court  was  delivered  ty 

MiLLEB,  J.  The  plaintiff  appeals  from  the  judgment  dismissing  his 
suit  to  compel  payment  by  defendants  of  check  held  by  them  of  the 
insolvent  corporation,  represented  by  plaintiff,  as  receiver. 

The  petition  charged  in  substance  the  organization  of  the  corpora- 
tion, the  Dupuis  Refining  Company,  with  a  capital  of  forty-five 
thousand  dollars,  with  three  corporators,  the  two  defendants,  Adams, 
Rice  and  Dupuis;  that  Dupuis  was  permitted  to  pay  his  stock  sub- 
scription in  the  formula  for  the  proposed  manufacture,  the  two 
defendants  were  credited  on  their  subscription  with  services  claimed 
to  have   been  rendered  in  forming  the  corporation  and  claim  to 
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have  paid,  or  satJafied  the  residue  of  their  subscriptions;  that  the 
corporation  subsequently  bought  from  Dupuls  his  stock,  thereafter 
changed  its  name  to  the  Excelsior  Refining  Company,  resolved  that 
its  capital  be  increased  to  one  hundred  thousand  dollars,  and  the 
petition  charges  that  with  no  actual  contribution  the  two  defend- 
ants donated  and  issued  to  themselves  the  fifteen  thousand  dollars 
-of  the  stock  purchased  from  Dupuis;  the  subsequent  creation  of 
debts  by  the  corporation  is  averred  still  unpaid,  and  to  provide  for 
these  debts,  the  relief  sought  by  the  receiver  is,  that  each  of  the 
defendants  be  condemned  to  pay  that  part  of  their  original  stock 
subscriptions  not  paid  in  cash  and  the  entire  amount  of  the  stock 
issued  to  themselves  afterward,  and  for  which  no  payment  was  made. 
The  answer  is,  in  effect,  that  the  subscription  to  the  stock  was  satis- 
fled,  that  the  defendants  being  sole  corporators  had  the  right  to 
<livide  the  stock  purchased  by  the  corporators  from  Dupuis,  that  its 
issue  to  defendants  produced  no  liability,  as  the  stock  was  paid  for 
by  Dupuis  in  the  value  of  the  formula,  and  as  a  farther  defence  the 
answer  charges  that  when  the  Dupuis  stock  was  divided  and  issued 
there  were  no  debts  due  by  the  corporation,  and  hence  it  is  claimed 
the  defendants  are  under  no  liability  to  contribute  for  the  satisfaction 
of  corporate  debts,  alleged  in  the  petition  and  created  since  the  divi- 
sion and  issue  of  the  Dupuis  stock. 

The  dibcussion  in  defendants'  brief  in  reference  to  the  asserted 
full  payment  by  them  of  their  stock  originally  subscribed  for  requires 
no  attention.  They  claim  that  subscription  left  no  liability  to  cred- 
itors although  not  wholly  paid.  In  argument  here,  it  is  alleged 
liability  for  the  Dupuis  stock,  flf  teen  thousand  dollars,  that  is  asserted 
against  the  defendants.  The  serious  question  is  as  to  the  effect  of 
issuing  to  defendants,  without  any  payment,  these  one  hundred  and 
fifty  shares  of  stock,  purchased  by  the  company  of  one  of  its  share- 
holders. Whether  issued  originally  or  after  the  purchase,  can  the 
shareholder  partake  of  any  issue  by  the  corporation  or  acquisition 
from  it,  of  shares  of  stock,  without  incurring  liability  to  the  cor- 
porate creditors. 

In  this  case  there  is  the  agreement  to  increase  the  stock  from 
forty -five  thousand  dollars  to  one  hundred  thousand  dollars,  and  the 
required  announcement  to  the  public.  Then  follows  the  issue  to 
defendants  of  one  hundred  and  fifty  shares,  without  payment. 
'Thereafter  the  corporation  creates  debts,  and  defendants'  proposi- 
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tion  that  there  is  no  liability  to  creditors  for  the  stock  held  by  them' 
without  paying  for  it. 

It  is  nrged  on  as  by  defendants  that  the  one  hundred  and  fifty 
shares  had  been  paid  for  by  the  sabscriber  to  whom  it  had  issued* 
before  the  increase;  that  the  stock  was  purchased  by  the  corpora- 
tion, and  hence  defendants,  the  sole  corporators,  had  the  right  to- 
divide  it  without  any  resulting  liability  to  creditors.  This  position 
is  sought  to  be  supported  by  treating  the  stock  purchased  as  property 
which  corporators  can  divide,  if  the  corporation  is  solvent.  Na 
right,  if  any  creditor  is  concerned  or  invaded  when  such  a  division 
occurs.  But  instead  of  a  division  of  property,  we  have  in  this  case 
the  division  of  purchased  stock,  which,  by  the  purchase,  was  canceled 
and  remained  canceled  for  all  purposes,  until  reissued.  Morawitz, 
Sees.  112,  114.  This  is  the  well  defined  result  when  the  corporation 
purchases  its  stock.  The  purchase  is  an  unauthorized  use  of  the 
corporate  f  ands,  but  when  permitted  to  stand  or  is  unassailed,  the 
purchase  simply  extinguishes  the  stock  and  increases  the  rights  of 
the  remaining  stockholders.  This  division  or  donation  of  the  pur- 
chased stock  was  not,  in  any  sense,  a  distribution  of  corporate 
property,  and  hence  the  transaction  is  not  within  the  protection  the 
law  gives  to  the  division  of  corporate  property  between  corporators 
of  a  solvent  corporation. 

In  this  case  there  was  no  subscription  by  defendants  to  the  one 
hundred  and  fifty  shares.  It  is,  however,  well  settled  that  the  ac- 
cepting certificates  of  stock,  or  claiming  the  benefits  of  sharehold* 
ers,  is  enough  to  create  the  liability  of  shareholding.  In  this  case 
certificates  for  the  shares  were  issued  to  the  defendants  in  accord- 
ance with  the  donation  to  themselves,  as  we  find  it  expressed  in 
their  testimony.  That  holding  made  them  shareholders  as  effectively 
as  if  they  had  formally  subscribed.  Morawitz,  Sec.  128  et  8eq,  It 
was  the  issue  to  themselves  of  the  shares  of  the  stock  of  the  corpo- 
ration organized  with  the  announcement  to  the  public  of  its  five 
hundred  thousand  dollars  of  capital.  The  contract  to  pay  for  the 
stock  the  law  Implies  from  that  issue.  Upton  vs.  Tribilcock,  91 
U.  S.  47,  48. 

The  liability  of  the  shareholder  to  pay  for  the  shares  is  deemed 
contracted  in  the  interest  of  all  who  may  become  creditors  of  the 
corporation.  The  corporate  franchise  is  conferred  by  the  State,  but 
on  the  condition  there  shall  be  a  capital  subscribed  and  paid  for,  and. 
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the  chief  purpose  of  the  requirement  is  to  guard  the  public  against 
fictitious  corporations,  and  to  secure  a  fund  for  those  who  become 
the  corporate  creditors.  Because  of  this  interest  of  creditors,  the 
subscribers  to  the  capital  stock  must  be  paid  in  cash  or  its  equivalent,, 
and  no  agreement  varying  this  obligation  between  the  subscriber  and 
the  corporation  will  be  of  the  least  validity,  as  respects  the  corpo- 
rate creditors.  The  liability  for  the  stock,  whether  created  by  actual 
subscription  or  receiving  certificates  from  the  corporation,  or  by  any 
other  mode  of  dealing  with  the  corporation,  of  equal  significance, 
can  not  be  discharged,  except  by  payment.  In  the  language  of  the 
authorities  the  liability  of  shareholders  to  the  corporation  for  their 
stock  is  treated  as  a  trust  fund  for  creditors,  and  the  courts  will 
enforce  the  trial  through  the  receiver,  or  other  appropriate  method. 
Cook,  Stock  and  Stockholders,  3  Ed.;  Sec.  309;  Upton  vs.  Tribil- 
cock,  91  U.  S.  47,  48. 

In  our  view  the  defendants  incurred  the  liability  of  shareholders 
when  they  took  the  fifteen  thousand  dollars  of  the  stock  purchased, 
and  afterward  reissued  to  them  by  the  corporation,  and  that  liability 
subsists  in  favor  of  creditors.  Nor  is  it  of  the  least  consequence 
there  was  no  corporate  creditors  when  that  issue  was  made.  Th» 
shareholder's  liability  for  unpaid  stock  received  for  the  corporation 
is  to  future  as  well  as  subsequent  creditors. 

But  the  receiver's  suit  against  shareholders  for  the  amounts  due 
on  their  stock  is  in  the  interest,  of  creditors,  and  the  recovery  is^ 
limited  by  the  debts  of  the  corporation  to  be  satisfied.  In  this  case 
the  unpaid  corporate  debts,  as  well  as  we  can  ascertain  from  the 
record,  and  in  the  absence  of  any  indication  of  the  briefs,  is  far  less 
than  fifteen  thousand  dollars  claimed  by  the  receiver  from  the  de  - 
fendants.  We  think  the  judgment  in  his  favor  should  be  restricted 
to  an  amount  sufficient  to  pay  the  corporation  debts  and  the  costs  and 
expenses  of  this  appointment  and  liquidation  of  the  receiver,  and  to 
fix  the  amount  and  to  give  judgment  the  case  will  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  the  case  be  re- 
manded for  further  proceedings  in  accordance  with  this  opinion  and 
decree,  and  that  defendants  pay  costs. 


1864  SUPREME  COURT  OF  LOUISIANA. 

State  vs.  Hinton 


ITSS)  ^°-  12,554. 

'^S      150/ 

— U  State  of  Louisiana  vs.  Louis  Hinton. 

1.  It  is  not  imperatiTo  to  uae  the  words  of  tbe  statute  la  framiog  the  averment  to 

relieve  tbe  criminal  prosecution  from  the  prescription  of  one  year,  hence  the 
allegation  the  offence  has  "just**  coineto  the  kuowledt^e  of  an  officer  with 
authority  to  prosecute  Is  held  sufficient  Revised  Statutes,  Sec.  986,  Act  No.  50 
of  1894. 

2.  In  a  prosecution  for  sliootinjC  with   latent  to  murder  it  is  competent  for  the 

State  to  prove  that  the  prosecuting  witness  was  the  bearer  of  a  peaceful  mes- 
sage to  the  accused,  tha message  and  its  delivery  having  close  relation  to  the 
shooting  at  the  prosecuting  witness,  the  offence  charged. 
8.  Nor  will  the  verdict  on  such  charge  bo  set  aside  merely  because  testimony  was 
given  of  the  impudent  reply,  very  shortly  preceding  the  shooting,  made  by 
the  accused,  a  negro  laborer,  to  the  message  from  the  manager  of  the  planta- 
tion, a  white  man,  nor  because  the  district  attorney  commented  on  tbe  reply 
in  addressing  the  Jury  of  white  men. 

4.  The  court  adheres  to  tbe  construction  that  the  re-enactment  necessarily  only  of 

prospective  operation  of  a  section  of  the  Revised  Statutes  creating  an  offence, 
the  re-enactment  announcing  no  repeal  except  of  conflloting  legislation,  will 
leave  in  force  the  section  in  respect  to  offences  prior  to  the  enactment,  and 
this  interpretation  accords  with  the  purpose  of  the  Legislature  not  reasonably 
supposed  to  have  intended  the  release  of  all  offenders  for  crimes  under  the 
section  committed  prior  to  the  enactment.  Revised  Statutes,  Sec  792,  Act  No. 
59  of  1896;  State  vs.  Jake  Young,  49  An.  70. 

5.  When  the  juror  on  his  voir  dire  hsA  answered  fully  and  explicitly  that  he  will 

give  the  benefit  of  any  reasonable  doubt,  It  is  not  error  for  the  court  to  exclude 
another  question  on  the  same  line  presenting  a  hypothetical  phase  it  Is 
assumed  the  testimony  will  disclose. 

6.  The  conclusion  against  the  peace  and  dignity  of  the  State,  although  following 

the.allegations  negativing  the  prescr^>tIon,  will  be  deemed  to  refer  to  the 
body  of  the  mdlctment. 

APPEAL  from  the  Twenty- fourth  Judicial  District  Court  for  the 
Parish  of  St.  Mary.     Allen,  J. 


M.  J.  Cunningham^  Attorney  General,  and  Walter  B.  Oordy^  Dis- 
trict Attorney,  for  Plaintiff ^  Appellee. 


Sigur,  Milling  <&  Sanders  for  Defendant,  Appellant. 


Argued  and  submitted  Jane  19,  1897. 
Opinion  handed  down  Jane  22,  1897. 
Rehearing  refused  Jane  29,  1897. 
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The  opinion  of  the  court  was  delivered   by 

Miller,  J.  The  defendant  appeals  from  the  sentence  for  shoot- 
ing with  intent  to  murder,  and  relies  on  numerous  bills  of  exception. 

One  of  the  grounds  in  arrest  of  judgment  was  that  the  informa- 
tion was  filed  more  than  one  year  after  the  commission  of  the 
offence,  and  there  was  no  averment  sufficient  to  defeat  the  prescrip- 
tion applicable  to  the  prosecution.  This  ground  has  been  earnestly 
pressed  and  presents  some  difficulty.  The  law  prescribes  prosecu- 
tions for  offences  inclading  that  charged  in  this  case,  unless  the 
offence  is  prosecuted  within  one  year  from  the  time  it  has  been 
made  known  to  a  public  officer  having  authority  to  direct  a  public 
prosecution.  Revised  Statutes,  Sec.  986,  amended  by  Act  No.  60  of 
1894.  It  is,  of  course,  essential  when  one  year  has  elapsed  since 
the  offence  was  committed  to  insert  in  the  indictment  or  information 
the  averment  to  remove  the  bar  of  prescription.  There  has  been 
some  discussion  as  to  the  burden  of  proof  on  such  an  averment,  but 
the  necessity  of  the  averment  admits  of  no  dispute.  State  vs. 
Barrow,  31  An.  694;  State  vs.  Barfield,  86  An.  89.  In  this  case 
the  allegation  is  that  the  aforesaid  offence  has  *^  just 
come  to  the  knowledge  of  an  officer  having  authority  to 
prosecute."  It  is  insisted  that  this  is  not  sufficient;  that 
non  constat  the  knowledge  may  have  come  to  other  officers 
with  power  to  direct  the  prosecution,  and  the  words  that  the  offence 
had  just  come  to  the  knowledge  of  the  officer,  it  is  urged,  are  not 
equivalent  to  the  averment  of  the  preferring  of  the  information 
within  one  year  from  the  time  the  offence  was  made  known  to  the 
public  officer  or  officers.  Undoubtedly  the  averment  might  have 
been  more  formal.  State  vs.  Barrow,  31  An.  693.  We  are  referred 
to  the  text  writers  who  distingaish  between  '<  immediately  "  and  the 
greater  precision  requisite  when  time  is  an  element  of  the  offence. 
Again,  *'  then  and  there,"  referring  to  the  commission  of  the  offence, 
can  not  be  substituted  by  such  a  word  as  "  immediately."  We  do  not 
think  the  same  exactness  is  to  be  applied  to  an  averment  negativing 
prescription.  The  word  <'  just,"  as  an  adverb  of  time,  is  equivalent 
to  <<  at  this  moment,"  or  the  ''least  possible  time  since,"  as  Webster 
defines  the  word.  Again,  to  aver  that  the  offence  has  just  come  to 
the  knowledge  of  ''an"  officer  with  authority  to  prosecute  implies, 
we  think,  that  which  would  be  conveyed  by  the  more  explicit  form 
of  statement,  it  had  not  been  made  known  to  "any"  public  officer. 
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Again,  it  is  urged  that  the  word  '< officer"  only  is  used,  not  public 
officer;  bat  that  omission  is  supplied,  we  think,  by  the  addition, 
with  the  authority  to  prosecute.  While  we  are  sensible  the  aver- 
ment in  this  information  is  open  to  some  objection  as  to  form,  we 
do  not  think  the  mode  of  statement  adopted  by  the  pleader  furnishes 
the  basis  to  arrest  the  judgment. 

There  were  reserved  bills  of  exception  to  the  admissibility  of 
testimony  to  show  that  a  message  was  sent  to  the  accused  by  the 
manager  of  the  plantation  on  which  the  shooting  occurred,  and 
exceptions  were  also  reserved  to  testimony  of  the  character  of  this 
message  and  to  the  reply  the  message  elicited.  We  gather  from  the 
bills  that  the  messenger  was  directed  to  tell  the  accused,  a  laborer 
on  the  plantation,  in  substance,  to  go  into  the  field  or  leave  the 
plantation;  that  the  accused  gave  the  messenger  an  impudent 
answer,  and  a  short  time  after  the  shooting  occurred.  We  group 
the  bills  dealing  with  the  admissibility  of  this  testimony.  It  is  con- 
tended the  sending  of  the  message,  the  direction  of  the  manager  to  the 
messenger  and  his  statements  to  the  accused — i.  e.,  the  delivery  of 
the  message,  were  inadmissible  against  the  accused.  Some  criticism  is 
in  the  brief  of  the  reasons  given  by  the  court  for  admitting  the 
testimony.  But  in  considering  the  question  raised  by  the  bill  we  can 
g^ve  weight  to  the  relation  the  testimony  bore  to  the  charge  against 
the  accused.  The  testimony  tended  to  show  the  circumstances  under 
which  the  prosecuting  witness  came  into  contact  with  the  accused 
on  the  morning  of  the  shooting*  It  placed  him  in  the  attitude  of 
bearing  a  peaceful  message  from  the  manager  of  the  plantation  to  the 
accused.  The  jury,  we  think,  were  entitled  to  be  placed  in  posses- 
sion of  the  visit  of  the  accused  shortly  preceding  the  shooting  the 
subject  of  investigation  and  closely  connected  with  it.  It  better 
enabled  the  jury  to  reach  a  conclusion.  We  see  no  error  in  the  rul- 
ing of  the  court  on  this  point. 

The  answer  of  the  accused  to  the  message  was  well  calculated,  it  is 
urged,  to  prejudice  the  accused.  It  was  sent  by  the  negro  laborer 
to  a  white  man — the  manager.  It  was  commented  upon,  it  is 
claimed,  to  the  prejudice  of  the  accused  before  the  jury  of  white 
men,  and  was  well  calculated  to  withdraw  their  attention  from  the 
charge  in  the  information  to  the  incident  of  the  impudence  of  the 
negro.  The  reply  preceded  the  shooting  by  a  short  time,  but  led  up 
to  it.     It  is  urged  that  no  statement  of  the  accused  is  more  than  hear- 
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say,  and  when  admissible  can  come  in  only  as  a  confession.  On  the 
part  of  the  State,  it  is  contended,  the  reply  of  the  accused  negro, 
preceding:  the  shooting  bat  a  short  time,  is  to  be  deemed  part  of  the 
res  gestm.  The  lower  'conrt,  io  admitting  this  testimony,  states  it 
was  admitted  to  show,  with  other  facts,  the  cause  or  motive  for  the 
shooting;  that  it  was  not  hearsay;  that  if  not  connected  with  the 
shooting  the  jury  would  be  instructed  to  disregard  it;  after  sending 
the  message  the  court  proceeds  to  state,  the  accused  left,  returned 
in  a  short  while,  then  the  diflSculty  took  place,  the  evidence  disclos- 
ing the  accused  came  up  and  said  to  the  prosecuting  witness:  '*  I 
will  show  you  how  to  talk  to  white  folks  about  me,"  and  then  shot. 
It  thus  appears  that  the  expression  accompanying  the  shooting  was 
on  the  same  line  as  the  impudent  reply,  though  not,  it  is  true,  as 
closely  linked  in  point  of  time  with  the  offence  charged  as  the  reply. 
In  view  of  the  statements  accompanying  the  bill,  we  can  not  appre- 
ciate the  basis  for  setting  aside  the  verdict,  merely  because  of  testi- 
mony, which,  if  not  strictly  admissible,  was  not  calculated  to  exert 
any  influence  additional  to  the  testimony  already  before  the  jury  as 
the  accompaniment  of  the  shooting. 

It  is  urged  with  great  earnestness  that  the  Sec.  792  of  the  Revised 
Statutes  was  repealed  by  the  re-enactment  in  1896  of  that  section, 
changing  the  punishment.  Act  No.  59  of  1896.  The  act  amends  and 
re-enacts  the  section,  but  increases  the  punishment.  The  repealing 
clause  is  qualified,  t.  e.,  ^'of  all  conflicting  laws."  We  gave  this 
subject  examination  in  previous  cases  with  reference  to  indictments 
pending  when  the  amending  act  is  passed.  In  this  case  the 
indictment  was  after  the  act  of  1896,  for  the  offence  committed  before. 
If  the  position  of  the  defence  is  maintained  the  effect  of  the  act  of 
1896  would  be  a  discharge  of  all  offenders  not  convicted  for 
offences  under  the  secblon,  committed  prior  to  the  act  of 
1896.  That  inteotion  must  be  attributed  to  the  Legislature  in  any 
argument  to  support  defendant's  contention.  It  may  be  that  the 
legislative  intention  is  sometimes  defeated  by  the  language  the 
legislator  employs.  But,  at  least,  when  the  construction  leads  to  a 
result  not  readily  attributable  to  the  lawgiver,  the  language  should 
be  of  a  character  to  compel  the  inevitable  conclusion,  mischievous 
and  unreasonable  as  is  the  consequence.  The  defence  relies  upon 
the  text- books  announcing  the  general  rule  that  the  latter  statute 
dealing  without  qualification  with  a  subsisting  offence;  giving  it  so 
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to  speak  a  new  existence ;  and  as  some  of  tbe  text  writers  pat  it, 
changing  the  punishment,  or  repealinfc  in  toto  the  subsisting  statute, 
will  end  all  prosecutions  for  offences  prior  to  the  amending  or  re- 
enacting  law.  We  reached  a  different  conclusion  as  to  this  act  of 
1896.  It  necessarily  is  of  prospective  operation.  The  interpretation 
that  commended  itself  to  our  minds  was  that  the  qualified  repeal  in 
the  act  of  1896  left  the  Revised  Statutes,  Sec.  792,  in  full  force  as 
to  offences  prior  to  the  act  of  1896,  an  interpretation  which  has  the 
aid  of  harmonizing  with  the  intention  reason  must  assign  to  the 
Legislature,  and  that  intent  must  surely  have  its  weight  in  the  con- 
struction of  the  statute.  With  the  fullest  appreciation  of  the  argu- 
ment addressed  to  us  on  this  point,  we  adhere  to  our  views  before 
expressed  of  the  act  of  1896.  State  vs.  Jack  Young,  49  An.,  p.  70. 
Our  opinion  on  this  point  disposes  of  the  grounds  in  arrest  con- 
ceived to  be  supported  by  the  act  of  1896,  and  of  the  objection  that 
the  accused  was  entitled  to  the  service  of  the  jury  list  secured  to  the 
accused  in  prosecutions  carrying  the  punishment  of  the  act  of  1896. 

On  the  question  of  the  refusal  of  the  lower  court  to  permit 
a  juror  to  be  asked  if  he  would  acquit,  if  in  reasonable  doubt 
the  accused  acted  in  self-defence,  the  judge  of  the  lower  court 
states  the  juror  was  first  asked  by  the  counsel  for  the  accused, '4f  from 
the  evidence  you  have  a  reasonable  doubt  of  the  prisoner's  guilt  yon 
will  give  him  the  benefit  of  the  doubt?"  which  elicited  the  answer^ 
"  yes.'*  This  was  followed  by  the  other  question,  **  if  from  the  evi- 
dence you  have  a  reasonable  donbt  whether  the  prisoner  acted  in 
self-defence,  will  you  give  him  the  benefit  of  the  doubt  and  acquit?" 

At  this  point  the  court  sustained  the  State's  objections,  and  tbe 
ruling  is  placed  on  the  ground  the  witness  had  already  qualified  him- 
self by  answering  a  long  list  of  questions,  his  answer  to  the  first 
including  the  second,  and  that  the  question  assumed  facts  that  might 
never  be  proved.  We  can  not  see  there  was  any  error  in  sustaining 
the  objection  to  the  additional  question  sought  to  be  put  to  the  juror. 

The  objection  to  the  conclusion  of  the  indictment  we  think  is 
answered  by  the  natural  references  intended  to  the  body  of  tbe 
indictment.  The  case  of  State  vs.  Thomas,  80  An  ,  p.  301,  we  do  not 
think  any  force  to  the  objection  in  this  respect. 

We  have  given  attention  to  all  the  exceptions  presented  in  the 
various  bills,  and  our  conclusion  is  the  sentence  must  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 
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No.   12.470. 
American  National  Bank  vs.  Hbnry  A.  Childs. 

QaestioD  presented  Is  whether  a  sheriff,  holding  a  plantation  under  a  seizure  by 
aitachment^  can,  without  consent  of  plaintiff  proceed  with  Us  cnltiyation  at 
the  expense  and  risk  of  the  latter,  and  the  planting  venture  proving  a  failure 
and  loss  ensuing,  recover  the  amount  of  the  loss  from  plaintiff  as  costs  of  suit  to 
be  taxed.    Held,  he  can  not. 

A  sheriff's  tenure  of  property  under  the*  writ  of  attachment,  and  its  resulting 
duties  and  responsibilities,  are  differentiated  by  the  law  from  his  tenure  of 
property  under  the  writs  of  sequestration  and  fieri  Jacias  and  his  duties  and 
responsibilities  growing  out  of  same. 

Under  the  writ  of  attachment,  his  possession  imposes  no  duty  of  administration, 
and  he  was  under  no  legal  obligation  to  cultivate  the  plantation  attached. 

APPEAL  from  the  Seventeenth  Jadicial  District  Court  for  the  Par- 
ish of  St.  Mary.     Allen^  J. 


Howe,  Spencer  <&  Cocke  and  D,  Caffery  dt  Son  for  Plaintiff,  Defend- 
ant in  Rale,  Appellant. 


Farrar,  Leake  <fc  Lemle  for  A.  G.  Freve,  Sheriff  in  Rule,  Plaintiff, 
Appellee. 


Argued  and  submitted  May  12,  1897. 
Opinion  handed  down  May  31,  1897. 
Rehearing  refused  June  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  case  is  before  us  on  appeal  from  a  judgment 
making  absolute  a  rule  by  a  sheriff  to  tax  as  costs  the  sum  of  twelve 
thousand  one  hundred  and  twenty  three  dollars  and  eighteen  cents, 
alleged  to  be  the  balance  due  him  on  account  of  his  administration 
and  cultivation  of  a  sugar  plantation  in  the  year  1894. 

The  facts  are  these : 

On  February  8,  1894,  the  American  National  Bank  instituted  suit 
against  Henry  A.  Childs  for  the  sum  of  five  thousand  dollars,  and, 
invoking  the  conservatory  writ  of  attachment,  caused  the  sheriff  of 
St.  Mary  parish  to  seize  thereunder  the  <'  Susie  "  plantation,  belong- 
ing to  defendant.  When  the  seizure  took  place,  operations  for  the 
planting  and   cultivation  of   the  crop  of  1894  had  already  begun . 
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Some  of  the  cane  had  been  planted  and  the  ground  was  piepared  for 
the  remainder.  Several  other  attachment  saits  by  other  creditors 
of  Cbilds  qnickly  followed,  under  all  of  which  the  property  was 
levied  on. 

The  defendant  failed  to  exercise  the  privilege  of  having  the  prop- 
erty attached  released  on  bond,  or  was  unable  to  do  so. 

The  sheriff,  deeming  himself  under  obligation  to  continue  the 
cultivation  of  the  plantation,  at)pear6  to  have  applied  to  the  first 
attaching  creditor,  the  American  National  Bank,  for  funds  and 
advances  to  do  so.  The  bank  declined  to  make  the  advances  and 
also  refused  to  authorize  the  sheriff  to  cultivate  the  place  for  its  account 
or  at  its  expense. 

Whereupon  the  sheriff  applied  to  the  court  and  obtained  an  ex 
parte  order  suthorizing  him  to  secure  the  necessary  advances  to  cul- 
tivate the  place,  not  exceeding  one  thousand  dollars  per  month. 

Two  months  later,  finding  that  the  one  thousand  dollars  per  month 
authorization  was  not  sufficient,  the  sheriff  applied  to*  the  court  for 
an  increase  of  the  same,  and  obtained  a  second  ex  parte  order, 
authorizing  him  to  secure  advances  not  exceeding  fifteen  hundred 
dollars  per  month.  He  obtained  these  advances  from  a  mercantile 
firm  in  New  Orleans,  and  went  ahead  with  the  planting  operations, 
retaining  the  services  of  the  overseer  employed  by  defendant  at  the 
time  of  the  seizare. 

In  July  following,  the  defendant,  Ohilds,  appeared  in  the  case  and 
ruled  the  attaching  creditors  to  show  cause  why  the  sheriff  should 
not  be  authorized  to  purchase  a  lot  of  new  machinery  alleged  to  be 
necessary  to  the  plantation  and  to  the  taking  off  of  the  crop,  includ- 
ing twenty- five  sugar  wagons. 

The  rule  was  tried  and  made  absolute,  limiting  the  sheriff's 
expenditure  for  the  outfit  to  four  thousand  five  hundred  dollars. 

Counsel  for  the  American  National  Bank  reserved  a  bill  of  excep- 
tions to  this  ruling  of  the  judge,  properly  treating  it  as  an  interlocu- 
tory order.     40  An.  121,  856. 

The  sheriff  purchased  the  new  machinery,  apparatus,  etc.,  at  a 
cost  of  four  thousand  four  hundred  and  fifty -three  dollars  and 
eighty -four  cents,  and  caused  the  same  to  be  put  up  on  the  planta- 
tion, thus  placing  the  sugar  house  in  thorough  repair. 

As  the  grinding  season  approached  the  sheriff  realized  the  planta- 
tion would  require  ton  thousand  barrels  of  coal  as  fuel  in  the  taking 
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off  the  crop  and  mannfactaring  the  cane  into  sugar  and  molasBes. 
Accordingly,  in  October,  he  obtained  another  ex  parte  order  author- 
izing him  to  purchase  that  quantity  of  coal  at  a  cost  not  exceeding 
five  thousand  dollars.  The  coal  was  purchased  at  an  expense  of 
four  thousand  four  hundred  and  seventy -seven  dollars  and  forty 
cents. 

The  crop  was  taken  off,  prepared  for  market  and  sold,  and  then 
the  plantation  account  was  cast  up.  It  showed  that,  including 
advances,  the  purchase  and  repair  of  machinery,  the  purchase  of  coal 
and  the  sheriff's  commissions,  the  outlay  had  been  thirty-one  thou- 
sand three  hundred  and  fifteen  dollars  and  eighty-seven  cents,  and 
that  the  receipts,  being  the  aggregate  net  amount  realized  from  the 
sale  of  the  sugar  and  molasses,  were  nineteen  thousand  one  hundred 
and  ninety- two  dollars  and  sixty -nine  cents,  leaving  a  balance 
against  the  plantation  of  twelve  thousand  one  hundred  and  twenty - 
three  dollars  and  eighteen  cents.  In  other  words,  the  sheriff's  venture 
at  sugar  planting  had  resulted  in  a  net  loss  of  that  sum.  Whereupon, 
in  July,  1895,  the  sheriff  ruled  the  plaintiff  and  defendant  to  show 
cause  why  the  said  sum,  being  balance  due  him,  should  not  be  taxed 
as  costs.  On  trial  the  rule,  with  some  reductions  in  the  account,  was 
made  absolute — the  judgment  of  the  court  fixing  the  amount  of  the 
balance  due  the  sheriff  at  ten  thousand  four  hundred  and  thirty- eight 
dollars  and  eighty-six  cents,  and  taxing  the  same  as  costs  of  suit. 

The  defendant  had  not  contested  the  claim  at  all.  A  vigorous 
defence  was  made  by  the  plaintiff,  and  from  the  judgment  rendered 
as  aforesaid  it  prosecutes  this  appeal. 

There  was  much  delay  in  this  litigation,  and  it  was  not  until  July 
81,  1895,  that  the  original  suit  was  decided  on  its  merits.  There  was 
judgment  in  favor  of  the  bank  for  the^  amount  of  its  claim  and  sus- 
taining its  attachment.     From  this  judgment  no  appeal  was  taken. 

It  seems  that  about  this  time,  or  shortly  after,  creditors  with  con- 
ventional mortgages,  priming  the  bank's  privilege  as  attaching  cred- 
itor, brought  suit,  via  executiva,  in  foreclosure  of  their  mortgages^ 
and  under  such  foreclosure  the  plantation  was  sold. 

It  appears  that  neither  the  sheriff  nor  any  one  else  required  & 
separate  appraisement  and  sale  of  the  machinery,  cane,  wagons,  etc., 
purchased  and  put  upon  the  place  by  the  sheriff.  All  was  sold  under 
the  mortgages  as  part  of  the  mortgaged  property. 

No  effort  was  made  by  the  sheriff  to  realize  his  claim,  or  any  part 
86 
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thereof,  for  balance  due  him  on  accoant  of  his  administraticn  and 
cultivation  of  the  plantation  out  of  the  proceeds  of  its  sale  under 
the  mortgages  aforesaid. 

He  pursues  only  the  American  National  Bank,  and  if  this  judgment 
on  the  rule  to  tax  costs  is  sustained,  the  bank  is  the  only  loser. 
While  the  judgment  is  against  the  defendant  as  well  as  the  bank,  its 
practical  effect  will  be  to  mulct  the  bank  for  the  unpaid  expenses  of 
the  cultivation  of  this  plantation  and  the  taking  off  of  the  crop. 

To  charge  the  attaching  creditor  for  the  expenses  of  this  adminis- 
tration and  cultivation,  it  must  be  shown  either  (1)  that  such  admin- 
istration and  cultivation  was  had  by  authority  of  law,  or  (2)  by 
mandate  of  the  creditor. 

So  far  as  the  latter  is  conoerned,  it  may  be  at  once  dismissed  from 
consideration.  The  testimony  in  the  record  negatives  the  idea  that 
the  sheriff  cultivated  the  plantation  by  the  direction  or  with  the 
consent  or  approval  of  the  creditor. 

Thus,  the  question  is  broadly  and  squarely  presented  whether  or 
not  a  sheriff,  holding  a  plantation  under  seizure  by  writ  of  altcushment 
can  without  the  consent  of  the  plaintiff  in  attachment  proceed  with 
its  cultivation  at  the  expense  and  risk  of  plaintiff,  and  the  planting 
venture  proving  a  failure  and  loss  ensuing,  recover  the  amount  of 
such  loss  from  the  plaintiff  as  costs  of  suit. 

The  inquiry  involves  a  consideration  of  the  duties  and  responsi- 
bilities, under  the  law,  of  a  sheriff  in  such  cases — duties  and  responsi- 
bilities relative  to  the  property  of  which  he  becomes  custoilian  by 
seizure  under  the  writ.    » 

It  involves  a  consideration  of  the  nature  of  the  writ  of  attach- 
ment,' and  of  the  character  of  the  sheriff's  tenure  of  property  there- 
under, and,  in  this  connection,  whether  that  tenure,  and  its  resulting 
duties  and  responsibilities,  are  differentiated  by  law  from  the  tenure, 
and  the  duties  and  responsibilities  springing  therefrom,  by  which  he 
holds  property  seized  under  the  writs  of  sequestration,  fieri  facias 
and  executory  process. 

What,  then,  are  the  duties  of  a  sheriff,  when  acting  under  a  writ 
of  attachment,  in  reference  to  the  property  in  his  custody? 

Articles  256  and  257  of  the  Code  of  Practice  define  them.  The 
first  directs  him  to  seize  and  detain  so  much  of  the  debtor's  property 
within  the  parish  as  may  be  equal  in  value  to  the  amount  claimed  in 
the  suit,  and  immediately  after  he  must  deliver  to  the  court  granting 
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the  attachment  his  return  in  writing,  stating  the  manner  in  which 

« 
he  has  executed  the  writ.     The  latter  article  amplifies  the  preceding 

one  and  tells  the  sheriff  he  must:  (1)  take  charge  and  keep  pos- 
session of  the  property  he  has  seized;  (2)  make  an  inventory 
thereof*,  (3)  return  that  inventory  to  the  clerk  of  the  court  whose 
mandate  he  has  executed. 

By  the  terms  of  0.  P.  259,  the  defendant  may  have  the  property 
attached  released  on  bond,  which  right  to  bond  is,  in  certain  cases, 
by  the  acts  of  1876,  extended  to  intervenors,  and  by  the  acts  of 
18^0,  extended  to  plaintiffs  in  injunction  and  third  opponents.  But 
nowhere  is  the  right  to  bond  the  property  attached  extended  to  the 
plaintiff  in  case  defendant  fails  to  avail  himself  of  this  privilege. 

The  law  has  not  considered  he  has  any  sufficient  right  or  interest 
in  and  to  the  property  to  justify  granting  the  privilege  to  him.  The 
most  the  plaintiff  can  do,  in  case  defendant  does  not  bond,  is  to 
apply  to  the  court  for  an  order  to  sell  the  property  if  it  be  of  a  perish- 
able nature  and  subject  to  be  lost,  or  deteriorated.  0.  P.  261.  By 
none  of  the  articles  in  the  Code  of  Practice,  relating  to  attachment, 
is  any  duty  imposed  on  the  sheriff  to  administer  the  property  coming 
into  his  custody  under  this  writ.  The  law  seems  to  have  limited  his 
duty  to  taking  charge  and  keeping  possession. 

But  when  we  come  to  examine  the  provisions  of  the  Code  of  Prac- 
tice in  reference  to  other  writs,  we  find  the  duties  and  obligations  of 
the  sheriff  more  enlarged,  and  so,  too,  the  rights  of  the  seizing 
creditor.  Under  the  writ  of  sequestration  the  same  right  is  given, 
as  in  case  of  attachment,  to  defendant  and  intervenor  to  bond,  but 
if  this  right  is  not  exercised  within  ten  days,  the  plaintiff  may  have 
the  property  sequestered  released  to  him  on  bond.  The  law  con- 
siders he  has  such  a  right  in  and  to  the  property  (having  a  privilege 
on  it,  or  claim  of  ownership  or  possession  to  it)  as  justifies  the  per- 
mission to  bond.  And  this  being  a  right  vested  in  all  parties,  there 
is  no  permission  that  the  property  may  be  sold  if  of  a  perishable 
nature  and  subject  to  be  lost  or  deteriorated.  But,  in  lieu  of  it,  we 
find  (C.  P.  283)  that  the  sheriff,  while  he  retains  possession  of  se- 
questered property,' is  bound  to  take  care  of  the  same  and  to  admin- 
ister it  as  a  prudent  father  of  a  family  administers  his  own  affairs. 
So,  under  this  writ,  the  sheriff  is  not  only  required  to  take  the  prop- 
erty into  his  possession  and  keep  it  (0.  P.  269),  to  send  his  return 
to  the  clerk  of  the  court  which  gave  the  order,  showing  how  he  has 
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ezecated  the  writ,  and  to  make  an  inventory  of  the  property  to  be 
annexed  to  his  return  (0.  P.  282),  bot  he  is  farther  required  to  ad- 
minister the  property  and  manage  it  as  a  pradent  father  of  a  family 
does.  There  is  a  striking  difference  in  this  over  what  he  is  required 
to  do  in  ease  of  the  attachment  of  property — too  striking  to  be  acci- 
dental. It  is  a  fact  full  of  signiflcance  that  the  lawmaker  should 
have  carefully  specified,  as  part  of  the  sheriff's  duty  when  acting 
under  the  writ  of  sequestration,  the  obligation  to  administer,  and 
omitted  mention  of  such  duty  when  acting  under  the  writ  of  attach- 
ment. 

The  law  regards  the  seizure  of  property  under  the  writ  of  fieri 
facias  in  the  nature  of  judicial  sequestration,  and,  consequently,  the 
sheriff  comes  under  the  obligation  to  administer  the  same.  C.  P. 
278,  657,  658,  660;  6  R.  100. 

He  is  given  the  authority  directly  to  cultivate  a  plantation  which 
he  may  have  seized  under  the  writ.     0.  P.  661. 

And  so,  too,  where  a  plantation  is  seized  under  an  order  of  seizure- 
and  sale,  this  being  a  final  process  in  the  collection  of  a  debt  secured 
by  mortgage,  and  being  assimilated  to  a  seizure  under  the  writ  of 
fieri  facias  the  sheriff's  possession  is  in  the  nature  of  judicial  seques- 
tration, carrying  with  it  the  obligation  of  administration.  41  An. 
1166. 

This  court  has  frequently  held  that  where  a  sheriff's  possession  of 
a  plantation  is  of  the  character  of  judicial  sequestration  springing 
from  its  seizure  under  the  writ  of  sequestration,  or  that  of  fieri  facias 
or  executory  process,  the  obligation  is  upon  him  to  administer^ 
manage  and  to  cultivate  it,  if  this  be  necessary  to  the  preservation 
of  the  property  and  its  maintenance  in  good  condition,  and  if  he  can 
obtain  the  funds  or  advances  to  do  so.  Learned  vs.  Walton,  42  An. 
466;  Lambeth  vs.  Joffrion,  41  An.  749;  Lockhart  vs.  Morey,  41  An. 
1165;  Galliher  vs.  Davidson,  43  An.  455;  Veak  vs.  Judge,  36  An. 
912. 

But  regarding  the  sheriff's  possession  of  property,  where  he  seizes 
under  the  writ  of  attachment,  as  that  of  bailee  or  depositary 
merely  (Stockton  vs.  Hyde,  6  An.  302),  it  is  different,  and  the  law 
does  not  declare  that  the  duty  to  administer  is  part  of  his  legal 
obligation.  His  possession  of  property  under  such  seizure  is  for  the 
benefit  of  whom  it  may  concern  (5  An.  300).  And  if  he  cultivates 
a  plantation  under  seizure  by  attachment  without  the  authorization  of 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1866 

Bank  vs.  Cbllds. 

the  attachiog  creditor,  he  can  not  hold  the  latter  respondble  for  the 
expenses  thereof,  for  the  relations  which  exist  between  the  sheriff 
4ind  the  attaching  creditor  are  created  by  express  law. 

The  sheriff's  daty  toward  property  is  measared  by  the  law  relating 
to  and  governing  the  writ  nnder  which  he  is  acting,  and  it  can  not 
foe  extended  by  usage  or  custom,  nor  by  analogy. 

Thus,  in  the  case  of  Owen  vs.  Davis,  16  An.  22,  it  was  held  that  in 
order  for  the  sheriff  to  retain  a  sum  from  the  proceeds  of  property 
in  his  custody  under  attachment  in  reimbursement  of  the  premium 
paid  by  him  for  insurance,  it  must  be  shown  (1)  that  it  was  his  duty 
under  the  law  to  insure  the  property,  or  (2)  that  he  had  been 
authorized  by  the  party  sought  to  be  charged  to  effect  the  insurance. 
We  quote  the  pertinent  language  of  that  case:  *'  As  the  sheriff  was 
not  authorized  as  the  legal  agent  of  the  seizing  creditor,  nor  vested 
with  authority  to  effect  insurance  on  the  steamer,  his  claim  for 
return  of  premium  paid  can  not  be  allowed  as  costs  of  suit.  The 
relations  which  exist  between  the  sheriff  and  seizing  creditors  are 
<;reated  by  express  law  and  not  by  custom  and  usage.  The  sheriff 
may  be  authorized  to  act  as  the  agent  orf  the  creditor  in  effecting 
insurance  on  the  property  seized,  but  then  he  acts  as  mandatary  an^ 
not  in  his  official  capacity." 

In  Wheelwright  vs.  Canal  Co.,  48  An.  606,  it  was  declared  that 
-<'the  expenditures  of  a  sheriff,  which  are  taxable  as  costs  of  suit,  are 
those  incurred  by  him  in  the  performance  of  obligations  cast  upon 
him  by  the  law  itself."  And  on  page  616,  same  case,  this  court 
said:  '<  If,  in  point  of  law,  the  amounts  were  not  chargeable  as 
costs,  we  do  not  think  the  court's  ex-parte  order  could  make 
them  so." 

On  behalf  of  the  sheriff — plaintiff  in  rule — it  is  urged  that  a  sheriff 
acts  under  the  writ  of  attachment  as  a  judicial  depositary,  and  C.  C. 
2979  and  2980  are  cited  in  support  thereof.  The  first  defines  what 
a  judicial  deposit  is,  and  the  latter  points  out  the  reciprocal  obliga- 
tions of  the  judicial  guardian  and  the  seizing  creditor.  These  arti- 
cles of  the  Civil  Code  must  be  construed  in  connection  with  Art.  270 
of  the  Code  of  Practice,  which  declares  that  judicial  deposit  does  not 
admit  the  right  of  administration,  and  in  connection  with  Arts.  266, 
267  and  261,  prescribing  the  sheriff's  duties  and  powers  over  the 
property  attached.  So  construing  them,  we  are  of  the  opinion  that 
the  sheriff's  possession  of  property  under  the  writ  of  attachment  is 
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not  of  the  character  of  judicial  deposit  that  carries  with  it  the 
administration  of  the  property,  sach  as  that  contended  for  on  behalf 
of  the  sheriff  herein. 

The  difference  which  undeniably  exists  in  the  textual  provisions  of 
the  Code,  regarding  the  duties  and  obligations  of  a  sheriff  springing 
from  the  seizure  of  property  under  the  writs  of  sequestration  and 
fieri  facias  J  and  his  duties  resulting  from  seizure  under  the  writ  of 
attachment,  finds,  perhaps,  a  rational  foundation  and  explanation  in 
the  nature  of  the  writs  themselves  and  the  purpose  they  are  intended 
to  effectuate. 

The  writ  of  sequestration  is  based  upon  and  operates  to  preserve, 
protect  and  enforce  an  antecedent  privilege,  or  claim  of  ownership 
or  possession,  resting  on  the  property  seized;  the  writ  of  seizure 
and  sale  is  the  final  process  to  enforce  payment  of  a  claim  by 
the  sale  of  property  antecedently  mortgaged  to  secure  the  debt, 
and  operates  only  on  the  property  hypothecated;  and  the  writ  of 
ft.  fa.  is  the  process  to  enforce  collection  of  a  claim  that  has  gone  to 
judgment  which  has  become  final  and  executory.  Whereas  the  ¥nit 
of  attachment,  based  on  no  privilege,  no  claim  of  ownership  or  pos- 
session, no  mortgage,  no  final  judgment,  is  merely  a  right  given  a 
creditor,  under  certain  circumstances,  to  hold  his  debtor's  property 
in  statu  quo  until  his  claim  can  be  ripened  into  judgment.  The  inter- 
est of  the  attaching  creditor,  in  and  to  the  property  seized,  is  more 
remote  than  is  the  interest  of  creditors  whose  claims  warrant  the 
seizure  of  property  under  the  other  writs  mentioned.  Therefore  his 
concern  in  the  administration,  amelioration,  or  even  preservation  of 
the  property  attached,  is  not  so  great  as  is  that  of  those  creditors 
who,  seizing  under  the  other  writs,  have  a  greater  interest  in  the 
property  sought  to  be  subjected  to  their  demands. 

But  whether  the  reasons  existing  for  this  difference  in  the  duties 
and  obligations  of  a  Hheriff  under  the  respective  writs  are  or  are  not 
sound,  or  sufficient,  or  satisfactory,  is  a  question  with  which  the 
Legislature  and  not  the  judge  must  deal.  Lex  scripta  is  the  only  rule 
that  can  guide  the  court. 

The  judgment  appealed  from  taxes  as  costs  of  suit  the  losses  of  the 
sheriff  in  cultivating  the  plantation  under  attachment.  In  48  An.  618 
this  court  said:  *'  We  are  of  the  opinion  the  sheriff  was  not  called 
upon  in  the  discharge  of  his  official  duty  to  close  the  canal  (under 
attachment),  and,  therefore,  his  right  to  reimbursement,  if  allowed, 
must  rest  upon  some  other  basis  than  that  of  costs." 
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In  tfae  instant  case  we  bold  there  was  no  legal  obligation  upon  the 
sheriff  to  administer  or  cultivate  the  plantation  which  passed  into  hifr 
custody  under  the  writ  of  attachment.  He  could  do  so  only  as  agent 
of  both,  or  either  of  the  parties  tp  the  suit.  He  could  not  do  so  at 
the  attaching  creditor's  expense  or  risk,  except  with  his  consent. 

To  hold  otherwise  would  be  to  add  a  new  element  of  risk  which  a 
creditor  must  encounter  when  he  invokes  the  writ  of  attachment  in 
conservation  of  his  rights.  This  new  element  of  risk  would  impair, 
and  in  some  cases,  perhaps,  destroy  the  usefulness  of  the  writ.  The 
cautious  creditor,  with  good  grounds  for  attachment,  would  hesitate 
to  resort  to  it,  if  he  is  to  be  held  personally  responsible  for  the  ex- 
penses of  the  sheriff's  administration  of  the  property  attached,  in 
which  administration  he  has  no  part,  and  which  is  undertaken  with- 
out his  consent  and,  perhaps,  over  his  protest. 

Before  the  writ  issues  the  creditor  is  required  to  execute  his  bond 
with  security  to  indemnify  the  defendant  in  damages  should  it  be 
wrongfully  issued.  If,  in  addition  to  this,  he  is  to  be  held  account- 
able for  the  losses  resulting  from  the  sheriff's  bad  management  of 
the  plantation  (supposing  the  property  attached  to  be  such)  under- 
taken against  his  will,  at  least  without  his  authorization,  he  would 
likely  prefer  to  sit  still  and  lose  the  amount  due  him  than  to  face  the 
new  dangers  ahead. 

♦•♦*••  Ratber  bear  those  ills  we  have 
Than  tly  to  others  that  we  know  not  of." 

Such  a  creditor  would,  indeed,  find  himself  in  a  sorry  plight.  If  he 
remains  quiescent,  his  debtor  will  defraud  him;  if  he  asserts  his 
legal  right  of  attachment,  the  sheriff  may  ruin  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  so  far  as  the  same  affects  the  American  National 
Bank,  be  annulled,  avoided  and  reversed,  and  that  the  demand  of 
the  plaintiff  in  rule  against  the  said  bank  be  rejected  at  his  costs  in 
both  courts. 

No.  12,407. 


49  1907 


Clifton  Cannon  vs.  Home  Insurance  Company  of  New  Orleans.        J52J?!? 

Question  presented  is,  whether  insurance  effected  hy  mortgagee  is  "  other  insur- 
ance" in  the  sense  prohibited  by  prior  policy  taken  out  by  owner  of  prop- 
erty. 

Held: 

1.  That  the  Interest  of  indrtKugec  is  distinct  from  that  of  mortgagor  and  is  insur- 
able. 
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2.  That  where  mortgagee,  of  his  own  motion,  takes  out  insarance  in  name  of  mort- 
gagor, or  owner  of  property,  without  authorization  of  latter,  and  causes  the 
loss,  if  any,  to  be  made  payable  to  him  (mortgagee)  it  is,  in  effect,  insurance 
by  mortgagee  of  his  interest  for  his  account. 

S.  That  such  insurance  Is  not  "other  insurance*'  which  Titiates  prior  policy  o 
mortgagor. 

4.  That  to  constitutje  "  other  insurance,"  ayoiding  previous  policy,  the  additional 

insurance  must  be  upon  the  same  subject,  risk  and  interest,  effected  by  the  same 
Insured,  or  for  his  benefit,  or  with  his  knowledge,  or  consent;  that  neither 
identity  of  name  or  identity  of  property  is  decisive  upon  the  question— the 
interests  covered  by  the  policies  must  also  be  identical. 

5.  That  the  rule  governing  a  provision  for  apportionment  of  the  loss  where  there 

is  other  insurance,  is  that  such  apportionment  only  takes  place  where  the 
insurance  covers  the  same  interest. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


CUgg  &  Qifrintero  for  S.  Haas,  Subrogee  of  Plaintiff,  Appellee. 


E,  Howard  McCaleb  for  Defendant,  Appellant. 


Argued  and  submitted  March  15,  1897. 
Opinion  handed  down  March  29,  1897. 
Judgment  modified  and  rehearing  refused  June  14,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  is  an  action  on  a  policy  of  insurance  against 
fire,  underwritten  by  defendant  company,  in  the  sum  of  ten  thousand 
dollars,  on  the  sugar  house  on  the  Magnolia  plantation,  in  Rapides 
parish,  and  on  the  fixed  and  movable  machinery  contained  therein. 

The  property  insured  was  destroyed  by  fire  on  the  17th  of  April, 
1895. 

Proofs  of  loss  appear  to  have  been  made  on  blanks  furnished  by 
the  company  and  were  delivered  to  defendant.  Payment  was 
declined,  and  on  September  6,  1895,  this  suit  was  instituted. 

Three  defences  are  set  up  in  the  answer,  viz. :  concealment  of 
incumbrances  existing  on  the  property  at  the  time  of  insurance,  the 
taking  out  of  other  insurance  in  violation  of  alleged  stipulation  to 
the  contrary  in  the  policy,  and  the  failure  of  the  insured  to  furnish 
timely  proofs  of  loss. 
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The  flret  and  last  of  these  defeDces  were  abandoned — ^at  least  not 
insisted  on  in  argument. 

Plaintiff ' 8  recovery  is  strenuoasly  resisted,  however,  on  the  sec- 
ond ground  of  defence — the  taking  out  of  ''other  insurance;  "  and 
from  a  jadgment  in  his  favor,  this  appeal  is  taken. 

The  facts  pertinent  to  the  issue  are  these : 

The  Magnolia  plantation  had  been  the  property  of  S.  S.  Pierce. 
In  June,  1891,  he  mortgaged  the  place  to  Caldwell  &  Judah,  of  Mem- 
phis, Tenn.,  to  secure  the  sum  of  twejve  thousand  six  hundred  and 
seventy- five  dollars.  One  of  the  stipulations  of  this  mortgage  was 
that  the  mortgagor  bound  himself  to  keep  the  building  on  the 
premises  insured  for  not  less  than  six  thousand  dollars ;  the  policy 
to  be  made  payable  to  the  mortgagees  and  delivered  to  them;  and 
In  event  of  failure  of  mortgagor  to  do  this,  the  mortgagees  were 
aathorized  to  take  out  such  policy,  pay  the  premiums,  and  the  money 
paid  for  premiums  was  to  be  considered  as  added  to  the  indebtedness 
and  secured  by  the  mortgage. 

The  commercial  firm  of  Flower  &  King  recovered  a  judgment 
against  Pierce,  and  under  a  writ  of  fieri  facias  issued  thereon  seized 
and  sold  the  Magnolia  plantation.  At  this  sheriff's  sale,  which  took 
place  on  December  2,  1893,  Clifton  Cannon,  plaintiff  herein,  pur- 
chased the  property  for  the  sum  of  twenty-six  thousand  seven  hun- 
dred dollars  and  fifty -three  cents.  The  sheriff's  deed  recites  that 
this  sum  was  settled  by  the  purchaser  retaining  in  his  hands  six 
thousand  eight  hundred  and  ninety  dollars  and  fifty -three  cents  to 
pay  a  special  mortgage  in  favor  of  M.  Levy's  Sons,  ten  thousand  six 
hundred  and  thirty  dollars  to  pay  a  special  mortgage  in  favor  of 
Caldwell  &  Judah,  eight  thousand  eight  hundred  and  fifty -eight  dol- 
lars and  eighty-five  cents  to  pay  a  special  mortgage  in  favor  of  G. 
W.  Bennett,  and  by  paying  the  remainder  of  the  purchase  price, 
three  hundred  and  sixeen  dollars  and  fifteen  cents,  in  cash,  these 
several  sums  aggregating  the  amount  of  Cannon's  bid. 

It  does  not  appear  that  Cannon  took  out  any  insurance  on  the 
buildings  of  the  Magnolia  plantation  until  October  24,  1894,  when 
the  policy  now  sued  on  was  taken  out  for  six  months.  Nor  is  it 
established  by  the  evidence  that  any  insurance  was  taken  out  by  any 
ot  the  mortgage  creditors  of  the  plantation  on  the  buildings  thereof, 
from  the  time  of  Cannon's  purchase  down  to  March  24,  1895,  when 
Caldwell  &  Smith  (successors  to  Caldwell  &  Judah)  took  out  a  policy 
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for  six  thoasand  dollars  in  the  Orescent  Insurance  Oompany 
on  the  sngar  honse  and  machinery  of  the  Magnolia  plantation.  Thia 
policy  was  taken  oat  in  the  name  of  Clifton  Cannon,  owner  of  the 
plantation,  bat  was  assigned  to  the  Edinburgh -American  Land  Mort- 
gage Company,  Limited,  and  loss,  if  any,  was  made  payable  to  them. 
This  mortgage  company  appear  to  have  been  the  assignees  of  the 
Caldwell  &  Jadah  mortgage  apon  the  Magnolia  plantation,  and 
Caldwell  &  Smith  were  their  agents  at  Memphis,  Tenn.,  where  the 
insurance  in  the  Crescent  Insurance  Oompany  was  effected. 

The  policy  in  the  defendant  company,  which  Cannon  had  taken 
out,  was  for  his  own  account. 

That  taken  out  by  Caldwell  &  Smith,  on  the  same  property,  in  the 
Crescent  Insurance  Company,  was,  in  effect,  for  account  of  the  mort- 
gage creditors  they  represented,  though  in  taking  it  out  they  used 
Cannon's  name. 

There  was  no  authorization  from  Cannon  to  Caldwell  &«Smith  ta 
take  out  this  policy  in  his  name,  nor  to  take  it  out  at  all.  The  appli-- 
cation  for  the  policy  was  made  to  the  insurance  company  by  Cald- 
well &  Smith,  not  by  Cannon. 

Caldwell  &  Smith  wrote  Cannon,  on  March  27,  1895,  that  they  had 
<'  taken  oat  six  thousand  dollars  for  one  year,"  and  asked  him  what 
other  insurance  he  had  upon  the  building. 

In  this  letter  they  did  not  mention  what  company  this  insurance 
had  been  effected  in,  nor  did  they  inform  Cannon  that  it  had  been 
written  in  his  name. 

The  only  answer  Cannon  made  to  this  was  an  acknowledgment  of 
receipt  of  the  letter,  and  the  statement  that  he  had  ten  thoasand 
dollars  insurance  on  the  sugar  house,  which  would  expire  April  24, 
and  that,  thereafter,  he  intended  taking  out  a  smaller  policy,  <<  as 
the  grinding  season  will  be  over." 

On  April  1,  1895,  Caldwell  &  Smith  wrote  again  to  Cannon,  inform- 
ing him  that  they  had  taken  out  six  thousand  dollars  insurance,  and 
this  time  mentioned  that  it  had  been  taken  out  in  the  Crescent  Com- 
pany ;  that  the  premium  was  one  hundred  and  eleven  dollars,  and 
that  they  would  have  endorsed  on  the  policy  ten  thousand  dollars 
concurrent  insurance. 

Again  was  there  a  failure  to  inform  him  that  the  policy  had  been 
taken  out  in  his  name,  and  it  nowhere  appears  that  he  knew,  up  to 
the  time  of  the  Are,  that  the  policy  of  the  Crescent  Insurance  Cpm- 
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pany  had  been  issued  in  his  name.  It  seems  that  the  day  after  the 
fire  Cannon  wrote  Caldwell  &  Smith,  announcing  the  loss  of  the 
sugar  house.  They  replied  expressing  regret  at  hi»  misfortune,  again 
stating  that  they  held  six  thousand  dollars  in  the  Crescent  Company, 
and  had  informed  the  company  of  the  loss  by  fire. 

Some  ten  days  after  the  fire  Cannon  had  an  interview  with  the 
president  of  the  Crescent  Insurance  Company  about  the  loss  with  the 
view,  it  seems,  of  its  adjustment.  Before  the  company  would  pro- 
ceed with  negotiations  looking  to  an  adjustment.  Cannon  was  required 
to  sign  an  agreement  to  the  effect  that  an  investigation  looking  to  a 
settlement  of  the  loss  should  in  no  wise  prejudice  the  rights  of  the 
insurance  company  to  raise  objections  to  other  questions  which 
might  be  involved,  nor  be  held  to  waive  any  of  the  stipulations  of  the 
policy  of  insurance. 

But  he  went  no  further  in  the  attempted  collection  of  this  policy. 

He  did  not  file  any  claim  in  respect  to  it,  either  at  that  time  or  sub- 
sequently, and  it  seems  that  the  mortgagees  themselves  have  not 
made  any  effort  to  collect  the  policy. 

The  question  presented'  for  decision  is  whether  the  insurance 
effected  by  Caldwell  &  Smith  in  the  Crescent  Insurance  Company  ia 
'*  other  insurance  "  in  the  sense  prohibited  by  the  terms  of  the  policy 
issued  to  Cannon  by  the  defendant  company. 

We  do  not  think  it  is. 

This  second  insurance  was  not  taken  out  by  procurement  of  plain- 
tiff, and  he  can  not  be  held  to  have  had  any  interest  in  it. 

The  only  parties  in  interest  in  this  policy  were  the  holders  of  the 
Caldwell  &  Judab  mortgage  upon  the  Magnolia  plantation.  These 
mortgagees  might  have  taken  out  this  insurance  in  their  own  names, 
and  it  does  not  help  defendant's  case  that  they  chose  to  take  it  out 
in  plaintiff's  name,  making  the  loss,  if  any,  payable  to  themselves. 
The  use  of  plaintiff's  name  did  not  make  the  interest  thereby  insured 
his.  It  was  none  the  less  the  interest  of  the  mortgagees  that  was 
thus  covered. 

In  the  policy  of  insurance  sued  on  defendant  company  had  not 
stipulated  that  other  parties  having  distinct  insurable  interests 
should  not  exercise  that  right,  and  that  a  mortgagee,  or  creditor 
having  a  lien  on  property,  has  an  insurable  interest  is  well  under- 
stood.    Bell  vs.  Insurance  Co. ,  5  R.  423. 

Having  such   insurable  interest,  it   did  not  lie  in   the  power  of 
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defendant  to  prevent  the  mortgages,  the  Edinbargh- American  Land 
Mortgage  Company,  Limited,  from  effecting  insarance  for  their 
accoant  on  the  property. 

What  amounts  to  "  other  insarance  "  is  stated  by  May  on  Insar- 
ance, Sec.  365,  to  be  additional  and  valid  insarance,  prior  or  sabse- 
qaent,  npon  the  same  sabject,  risk  and  interest,  effected  by  the 
same  insured,  or  for  his  benefit,  or  with  his  knowledge  or  consent. 

<'  Neither,  identity  of  name  or  identity  of  property  is  decisive 
npon  the  question.  In  order  to  amount  to  other  insarance  the 
interests  covered  by  the  policies  must  be  identical."  Wood  on  Fire 
Insarance,  Sees.  377,  374. 

Insurance  by  a  mortgagor  and  aiso  by  a  mortgagee,  for  their  indi' 
vidual  benefit,  is  not  ''other  insurance."  Acer  vs.  Merchants  Ins. 
Co.,  57  Barb.  (N.  Y.)  68. 

Where  a  consignor  of  a  vessel  effected  an  insurance  on  the  freight 
with  the  warranty  *'  no  other  insurance,"  and  the  consignee  who 
had  accepted  a  draft  against  such  freight  without  instructions  from 
the  consignor  effected  another  insurance  on  the  freight  at  the  place 
of  destination,  it  was  held  that  this  last  insurance  could  not  be  con- 
sidered a  violation  of  the  warranty  contained  in  the  former.  Will- 
iams vs.  Crescent  Mutual  Insurance  Co.,  15  An.  651. 

The  contention  of  defendant  that  plaintiff's  consent  to  the  second 
insurance  must  be  presumed  from  the  obligation  he  was  under  to 
fulfil  the  stipulations  of  the  mortgage  executed  by  S.  S.  Pierce  upon 
the  property  in  favor  of  Caldwell  &  Judah  is  equally  unfounded.  So, 
too,  the  contention  that  Caldwell  &  Smith,  in  procuring  the  second 
insurance,  acted  as  the  agent  of  plaintiff,  and  that  plaintiff  subse- 
quently ratified  their  act. 

The  well  considered  case  of  Titus  vs.  Insurance  Co.,  81  N.  Y.  415, 
announces  a  doctrine,  which  we  approve,  at  variance  with  these 
contentions,  and  so  far  as  the  application  of  that  doctrine  to  the  facts 
of  the  instant  case  is  concerned,  we  fail  to  appreciate  that  the  well 
understood  difference  between  a  common  law  mortgage  and  a  civil 
law  mortgage  insisted  on  by  defendant  has  any  bearing. 

The  liability  of  defendant  attached  when  the  fire,  which  destroyed 
the  sugar  house,  occurred. 

Up  to  that  time  there  had  been  nothing  done  by  the  plaintiff  that 
can  be  fairly  construed  into  ratification  of  the  act  of  Caldwell  & 
Smith  in  takiug  out  the  insurance  in  the  Crescent  Insurance  Company 
in  his  name.     It  is  not  shown  that  be  knew  of  such  insurance  effected 
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in  his  name.  But  it  is  ur^ed  with  great  ability  and  force  of  arga- 
ment  on  part  of  defendant  that  what  the  plaintiff  did  after  the  fire 
and  after  liability  of  defendant  had  attached,  in  conferring  with  the 
official  of  the  Orescent  Insurance  Oompany  with  the  view  of  the 
adjQstment  of  the  loss,  constitated  sach  ratification,  which  goes 
back  to  the  very  inception  of  the  contract.  The  efPect  of  this  argu- 
ment, if  sustained,  would  be  to  defeat  the  liability  of  defendant 
company  after  such  liability  had  accrued  through  the  burning  of  the 
sugar  house,  by  conduct  of  the  plaintiff  subsequent  to  the  fire.  We 
cannot  sanction  this  contention.  There  was  no  ratification  by  plain- 
tiff, of  the  taking  out  by  the  mortgagees  of  this  second  insurance, 
in  such  way  as  to  make  the  act  of  procuring  it  his  act.  He  did 
nothing  affecting  this  policy  until  after  the  right  of  the  parties  had 
become  fixed,  and  what  he  then  did  was  merely  preliminary  to  the 
filing  of  a  claim,  which  was  never  filed.  Even  if  he  had  filed  a 
claim  and  made  proof  of  loss,^the  money  could  not  have  been  paid  to 
him.  By  assignment  endorsed  on  the  policy,  the  loss  was  made 
payable  to  the  mortgagees  and  they  alone  could  have  collected  the 
money. 

If  the  act  of  procuring  that  insurance  did  not  at  the  time  operate 
to  avoid  the  contract  sued  on,  it  could  not  after  the  loss  have  such 
operation  by  relation. 

Nor  can  we  sustain  the  last  contention  of  defendant,  which  is,  that 
in  the  event  the  validity  of  the  policy  of  insurance  declared  on  is 
maintained,  defendant  company  can  only  be  held  liable  "  for  its  pro- 
portion of  the  loss  according  to  the  amount  hereby  insured  shall 
bear  to  the  whole  insurance,  whether  valid  or  not,  covering  such 
property."  In  other  words,  it  is  insisted  that  the  policy  in  the 
Orescent  Insurance  Oompany  must  be  taken  into  consideration  in 
making  the  estimate  of  the  amount  for  which  defendant  is  liable. 
We  have  already  shown  that  the  policies,  in  effect,  covered  different 
interests  in  the  property. 

And  we  understand  the  rule  to  be  that  a  provision  for  apportion- 
ment of  the  loss,  where  there  is  no  other  insurance,  applies  only  to 
cases  where  the  insurance  covers  the  same  interest.  If  the  mortgagor 
and  mortgagee  each  have  separate  insurance,  covering  their  respec- 
tive interests,  the  condition  for  apportionment  does  not  apply. 
Niagara  Fire  Insurance  Oompany  vs.  Scammon,  111.  19  L.  R.  A.  114; 
28  N.  E.  919;  Fox  vs.  Phoenix  Insurance  Oompany,  52  Me.  888. 

The  judgment  appealed  from  is  affirmed. 


1874  SUPREME  COURT  OF  LOUISIANA. 

Cannon  vs.  Insurance  Co. 

On  Application  for  Rehearing. 

In  the  mortgage  which  S.  S.  Pierce  had  granted  to  Caldwell  & 
Jadah  on  the  Magnolia  plantation  is  to  be  found  this  clause: 
''To  keep  the  buildings  on  said  premises  hereinbefore  mort- 
gaged insured  during  the  existence  of  this  mortgage  for  not  less 
than  six  thousand  dollars,  the  premium  on  which  is  hereby  flxed  at 
the  rate  of  $420  per  annum  during  the  existence  of  this  mortgage, 
the  policies  to  be  made  payable  to  the  mortgagee."  Then  followed 
a  stipulation  to  the  effect  that  should  Pierce  fail  to  take  out  such 
insurance  the  mortgagees  were  authorized  to  do  so,  and  the  pre- 
miums paid  by  the  mortgagees  should  be  held  covered  and  secured 
by  the  mortgage. 

The  fact  that  the  requirement  of  the  act  of  mortgage  was  that  the 
insurance  thus  to  be  taken  out  was  ''to  be  made  payable  to  the  mort- 
gagees^^ shows  that  the  interest  intended  to  be  covered  was  that  of 
the  mortgage  creditors  in  the  property.  This  was  an  interest  dis- 
tinct from  that  of  the  owner.  Without  that  stipulation  in  the  act  of 
mortgage  Caldwell  &  Judah  could,  of  course,  have  covered  their 
interest  in  the  property  as  mortgage  creditors  by  insurance.  Bet 
they  saw  fit  to  bind  Fierce,  in  the  act,  to  himself  cover  their  interest 
by  insurance,  and  to  pay  the  premiums  for  the  same. 

They  had  the  right  to  exact  this  obligation  from  Pierce,  but  this 
does  not  militate  against  the  conclusion  that  the  intention  of  the  par- 
ties, gathered  from  the  terms  of  the  act,  was  to  cover  the  interest  of 
the  mortgagees  in  the  property. 

Subsequently,  Cannon,  the  plaintiff,  purchased  the  plantation  at 
sherifif's  sale.  The  sheriff  sold  under  a  writ  of  fl.  fa.  issued  on  the 
judgment  of  Flower  &  King  vs.  Pierce.  The  sheriff's  deed  to  Can- 
non, which  the  latter  also  signs  in  acceptance  thereof,  recites  no 
assumption  by  Cannon  of  the  Caldwell  &  Judah  mortgage.  It 
states  only  that  Cannon  retains  in  his  hands  on  this  mortgage  the 
amount  of  ten  thousand  six  hundred  and  thirty  dollars,  and  this  sum 
is  made  up  entirely  of  the  notes  yet  to  fall  due  secured  by  the  mort- 
gage. No  part  of  it  represented,  or  was  intended  to  represent, 
insurance  premiums  present  or  future. 

By  this  purchase  at  the  sheriff's  sale  Cannon  did  not  succeed  to  all 
the  obligations  and  liabilities  of  Pierce,  the  original  mortgagor. 
Where  an  owner  mortgages  his  property,  agreeing  in  the  act  of 
mortgage  to  insure  the  property  and  make  the  loss  payable  to  the 
mortgage  creditor,  and  consenting  that  the  creditor  himself  effect 
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such  insurance  at  the  expense  of  the  mortKagor,  if  the  latter  failed  to 
do  it,  and  afterward  the  property  is  sold  at  a  judicial  sale,  and  a 
third  person  becomes  a  purchaser,  retaining  in  his  hands  the  amount 
of  the  mortgage  notes  remaining  unpaid  and  not  yet  due,  we  do  not 
think  the  mortgage  creditor  has  the  right  to  take  out  insurance  in  the 
name  of  this  purchaser,  making  the  loss  payable  to  himself — certainly 
not  without  the  consent  of  the  purchaser.  Such  an  obligation  to 
insure,  entered  into  by  an  owner  when  effecting  a  mortgage  on  his 
property,  is  not  n  covenant  or  obligation  running  with  the  land  and 
binding  the  purchaser  at  a  judicial  sale  to  take  out  insurance  in  his 
name,  or  authorizing  the  mortgagee  to  do  so, 

Such  a  clause  in  a  contract  of  mortgage  is  rather  to  be  viewed  as  a 
collateral  agreement  in  aid  of  the  execution  of  the  principal  contract. 
It  is  not  a  real  obligation ;  it  is  a  personal,  movable  obligation,  one 
not  imposed  upon  the  new  owner  as  a  result  of  his  purchase. 

We  hold,  therefore,  that  in  the  instant  case  the  mortgage  creditors 
were  without  authority  to  take  out  the  policy  in  the  Crescent  Insur- 
ance Company  in  the  name  of  Cannon,  and  that  their  act  can  not 
operate  to  his  prejudice. 

The  judgment  of  the  court  below  awarded  plaintiff  the  full  amount 
of  the  policy  of  insurance,  ten  thousand  dollars,  with  legal  interest 
from  the  30th  day  of  September,  1895,  subject  to  a  credit  of  six  hun- 
dred and  eighty-six  dollars  and  eighty-five  cents,  amount  paid  by 
defendant  to  Flower  and  King  on  a  judgment  recovered  by  'them 
against  Clifton  Cannon,  in  which  cause  defendant  company  was  made 
party,  as  garnishee,  and  condemned  to  pay. 

A  review  of  the  testimony  herein,  on  the  question  of  loss  and 
damage  sustained,  has  led  us  to  the  conclusion  that  the  judgment 
below  should  be  reduced  from  ten  thousand  to  eight  thousand  two 
hundred  and  ninety-one  dollars  and  twenty-five  cents,  less  the 
credit  above  mentioned. 

It  is  therefore  ordered  that  the  decree  hereinbefore  rendered  by 
this  court  be  set  aside,  and  it  is  now  adjudged  and  decreed  that  the 
judgment  appealed  from  be  amended  by  reducing  the  same  to  eight 
thousand  two  hundred  and  ninety-one  dollars  and  twenty-five  cents, 
with  legal  interest  from  September  30,  1895,  until  paid,  less  the 
amount  paid  on  the  Flower  and  King  judgment — costs  of  appeal  to 
be  borne  by  appellee — and  as  thus  amended  the  judgment  appealed 
from  is  affirmed. 

Rehearing  refused. 
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No.  12,804. 
Heibs  of  Maboarbt  Pinn  Hennessey  vs.  James  J.  Woulfb, 

EZECUTOB. 

On  an  Inquiry  Into  tbe  testamentary  capacity  as  affected  by  drink  the  point  of 
time  under  InTestigatlon  is,  when  the  will  Is  made.  If  the  testator  Is  then  sober, 
the  testamentary  competency  exists,  l  Jarman  on  Wills,  pp.&4,  ft6,  ^/ j^^.;  Iff 
La.  88. 

The  declaration  of  inability  or  Ignorance  how  to  write  or  sign  his  name,  attested 
to  by  the  notary  In  his  certificate  to  the  nuncupatiye  will  by  public  act,  takes 
the  place  of  the  signature  required  by  the  Code  of  a  testator  who  can  sign,  and 
the  mark  of  the  testator  unable,  or  who  knows  not  how  to  sign,  Is  unnecessary 
to  such  will  accompanied  with  that  declaration.  Civil  Code,  Arts.  1679, 1582, 
1684;  4  Bollleuz,  p.  108. 

When  the  certificate  to  the  will  in  that  form  states  the  request  of  the  notary  of  tbe 
testator  to  sign,  and  htr  answer  that  she  can  not  because  she  knows  not  how. 
It  Imports  that  her  declaration  was  made  to  the  notary. 

The  will  fortified  by  the  strongest  testimony  It  Is  the  manifestation  of  tbe  wishes 
of  the  testator,  will  not  be  annulled  merely  because  the  appropriate  phrase- 
ology to  convey  her  dispositions  is  suggested  by  the  notary.  4  Marcade,  p.  16; 
4  Bollleuz,  p.  99;  32  An.  113,  and  authorities  there  cited. 

On  Rbhbabino. 

First—The  asserted  missing  memorandum  of  the  notary  taken  at  the  time  of  the 
intended  disposition  of  the  testatrix  affords  no  ground  to  annul  the  will  In  view 
of  tlie  explanation  of  witnesses  In  regard  to  the  note  made  of  these  intended 
dispositions. 

SecoMd—The  notary  may  address  a  few  questions  to  the  testator  to  develop  and 
render  more  clear  his  expressed  will ;  he  may  even  suggest  words  that  the 
testator  may  tbe  better  express  his  intent,  but  ho  should  guard  against  any 
suggestion  with  the  view  of  Infiuencing  the  testamentary  disposition.  "The 
dictation  of  the  will  refers  to  substance,  not  style."  Landry  vs.  Tomatls,  S3 
An.  113. 

Held—ThBX  the  dictation  was  that  of  the  testatrix  within  the  intendment  of  the 
articles  of  the  Code. 

Thfrd—The  certificate  contained  the  usual  statement  In  regard  to  the  Inability  of 
the  testatrix  to  sign,  and  affords  no  ground  to  annul  the  will. 

The  will  Is  sustained. 

A  PPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
^    Rightory  J. 

Lazarus,  Moore  &  Lace  for  Plaintiffs  and  Appellants: 

Defects  of  form  in  the  execution  of  a  will,  however  trifling,  are 
fatal.  0.  C.  1595;  ISbannon  vs.  Shannon,  16  An.  0;  Snccession 
of  Carroll,  28  An,  891;  Succession  of  Vollmer,  40  An.  698. 
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^     Heirs  of  Hennessey  vs.  Woalfe,  Executor. 

NoDcnpative  testaments  mast  make  full  proof  of  themselves,  on 
their  face,  and  no  evidence  aliunde  can  be  introdaced  to  support 
them.  Saccession  of  Wilkins,  21  An.  115 ;  Saccession  of  Vollmer, 
40  An.  697;  Saccession  of  Saax,  46  An.  1425;  C.  0.  1647. 

Under  oar  law  and  Jarispradence  a  mark  is  a  signatare,  and  making 
a  mark  is  signing.  Tagiasco  vs.  Molinaris  Heirs,  9  L.  514; 
Madison  vs.  Zabriskie,  11  L.  251;  Zachary  vs.  Franklin,  12  Pet. 
159;  Bonvier's  Law  Dictionary,  verho  *<  Signatare;"  2  Qreenleaf 
on  Evidence,  Sec.  674;  A.  and  E.  E.  of  Law,  Vol.  29,  pp.  168, 
170,  verho  "Wills;"  Ibid,,  Vol.22,  p.  Sly  verbo  "Signature;" 
Jarman  on  Wills,  Vol.  1,  p.  106,  Sec.  79. 

There  must  be  an  express  mention  of  the  declaration  of  the  inability 
of  the  testator  to  sign,  and  the  will  mast  show  aflQrmatively  on 
its  face,  withoat  evidence  aliunde^  that  this  declaration  was 
made  in  the  presence  of  or  received  by  the  notary.  O.  O.  1579; 
Stafford  vs.  Stafford,  12  L.  440;  Shannon  vs.  Shannon,  16  An.  9; 
Sue.  of  Wilkins,  21  An.  115;  Sac.  of  Whittiogton,  26  An.  89; 
Sac.  Vollmer,  40  An.  597;  Sac.  Mary  Oarroll,  28  An.  888; 
Gannon  vs.  Brashear,  25  An.  668. 

There  is  nothing  on  the  face  of  the  will  to  show  that  the  mark  made 
to  the  will  was  made  by  the  testatrix.  Same  authorities  cited  in 
paragraphs  four  and  five. 

Nuncapative  testament,  under  both  the  Common  and  the  Roman 
law,  was  an  oral  testament  delivered  in  the  presence  of  wit- 
nesses and  perpetuated  by  their  testimony.  By  reason  of  gross 
frauds  perpetrated  in  the  dictation  of  such  wills,  the  statute  of 
frauds  and  statute  of  wills  were  adopted ;  the  former  abridging 
and  limiting  the  execution  of  such  wills  and  throwing  safe- 
guards about  them,  and  the  latter  abrogating  them  except  in 
the  cases  of  soldiers  and  sailors.  This  abrogation  is  an  express 
provision  of  our  law.  Art.  1576,  R.  O.  C;  A.  and  E.  E.,  Vol. 
16,  pp.  1006,  1007,  1008,  etc. 

Witnesses  to  a  will  are  presumed  to  be  intelligent,  live  human 
beings,  not  dummies  or  machines,  and  it  is  presumed  and  neces- 
sary that  they  will  hear,  see  and  comprehend  the  proceedings. 
O.  0.  1501;  Mouton  vs.  Oomeaux,  5  An.  566;  Babineaux  vs. 
LeBlanc,  14  An.  739;  Breaux  vs.  Gallnssaux,  14  An.  229;  Qon- 
zales  vs.  Qonzales,  18  L.  104;  Herbert  vs.  Herbert,  11  L.  861; 
Sue.  Pedeaux,  22  An.  139;  Sue.  Dauterive,  39  An.  1092. 
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Dictation  is  used  in  a  technical  sense,  and  means  to  pronounce 
orally  and  as  the  spontaneous  action  and  judgment  of  the  testa- 
tor's mind  and  will  what  is  destined  to  be  written  at  the  same 
time  by  another.  Such  is  the  settled  definition  of  the  term 
under  our  jurisprudence. 

The  repetition  by  the  testatrix  cf  language  put  into  her  month  by 
the  notary,  back  to  the  notary  from  either  a  written  or  mental 
memorandum,  and  the  notary  writing  the  same  down,  is  not 
dictation  under  our  law  or  according  to  the  authorities  or  the 
jurisprudence  of  this  and  our  sister  States.  Hamilton  vs.  Hamil* 
ton,  6  N.  S.  146;  Langley  vs.  Langley,  12  L.  117;  Bordelon  vs. 
Barron,  11  An.  678;  Prendergast  vs.  Prendergast,  16  An.  219, 
220;  Sue.  Marigny,  16  An.  207;  Starrs  vs.  Mason,  82  An.  8; 
Landry  vs.  Tomatis,  32  An.  118:  Sue.  Chanvein,  46  An.  1415; 
Sue.  Saux,  43  An.  1427;  Century  and  Standard  Dictionaries; 
Bouvier's  and  Rapalje  &  Lawrence's  Law  Dictionaries. 

Qodden  vs.  Burke,  35  An.  160,  is  do  authority.  In  that  case  the 
court  was  divided.  Chief  Justice  Bermudez  was  of  opinion  that 
the  repetition  by  Barke  from  a  memorandum  read  to  him  was 
not  dictation.  Justice  Poch6  concurred  for  such  reason.  Jus- 
tice Fenner  dissented,  but  stated  that  the  question  of  dictation 
was  not  raised  by  the  pleading,  and  not  an  issue.  Justices  Todd 
and  Levy  agreed  with  the  majority  of  the  court,  but  submitted 
no  separate  opinions.  On  rehearing,  Justice  Levy  having  died 
and  Justice  Manning  having  been  appointed  in  his  place,  the 
latter,  as  organ  of  the  court,  pretermitting  the  question  of  dic- 
tation, merely  referred  in  one  paragraph  to  that  question,  and 
stated  that  what  was  done  in  the  case  was  dictation,  referring 
to  Landry  vs.  Tomatis.  Chief  Justice  Bermudez  and  Justice 
Poch6  dissented,  for  the  reasons  stated  by  them  on  the  original 
hearing.  Justice  Fenner  concurred  in  the  decree  for  the 
reasons  stated  in  his  original  dissenting  opinion,  and  Jus- 
tice Todd  concurred  with  Justice  Fenner.  Justice  Manning 
pitched  his  decision  mainly  on  the  grouud  that  Burke  was 
mentally  sound  and  of  disposing  mind.  Justice  Manning  was  the 
only  judge,  either  on  original  hearing  or  rehearing,  who  con- 
sidered the  repetition  by  Burke  from  a  memorandum  as  dicta- 
tion, and  even  he  states  that  no  such  issue  was  raised  in  the 
case. 
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In  Landry  vs.  Tomatis  no  memorandum  was  nsed,  and  the  facts 
show  that  the  testatrix  was  an  intelligent  woman  of  bnsiness  ex- 
perience, who  was  simply  assisted  by  one  of  the  witnesses  in  the 
selection  of  technic&l  terms  or  words  in  which  to  express  her 
ideas. 

In  the  Barke  case  the  memorandum  was  shown  to  have  been  pre- 
pared nnder  the  careful  and  intelligent  direction  of  the  testator, 
and  the  will  to  have  conformed  to  the  memorandum.  In  this 
case  there  is  no  proof  that  the  alleged  memorandum,  whether 
written  or  mental,  conformed  to  the  directions  of  the  testatrix, 
or  that  the  will  conformed  to  the  alleged  memorandum. 


Bernard     McClotkey     for     Testamentary     Executor,     Defendant, 
Appellee. 


Charles  J.  TMard  for  the  Little  Sisters  of  the  Poor,  Legatees  under 
the  Will,  Appellees. 


Argued  and  submitted  February  4,  1897. 
Opinion  handed  down  March  1,  1897. 
Rehearing  refused  June  14,  1897. 


The  o(.inion  of  the  court  was  delivered  by 

Miller,  J.  This  is  a  suit  by  the  legal  heirs  of  Margaret  Hennessey, 
to  annul  her  asserted  will  in  nuncupative  form  by  public  act.  The 
grounds  advanced  in  the  petition,  we  understand  from  the  argu- 
ment in  this  court,  to  be  confined  now  to  those  that  deny  she 
dictated  the  will  or  signed  it  in  the  presence  of  the  witnesses,  or  that 
she  was  in  a  condition  to  enable  her  to  make  a  will,  or  that  the  act 
itself  contains  the  recitals  by  the  notary  essential  to  give  validity  to 
acts  of  last  will  by  public  act.  The  appeal  is  by  plaintiffs  from  the 
judgment  maintaining  the  will. 

The  will  assailed  bears  date  the  18th  of  October,  1894.  It  was 
preceded  by  wills  at  different  periods  stated  in  the  will  of  1894,  to  be 
revoked.  In  all  these  wills  there  are  bequests  to  charitable  institu- 
tions. In  the  last  will  the  amounts  of  previous  bequests  of  this  char- 
acter are  changed;  one  or  more  are  omitted,  and  in  the  will  of  1894 
the  testatrix  makes  provision  for  other  charities  not  mentioned  in 
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prevloiiB  wills.  In  one  of  her  previomi  wills  she  constitntes  three  of 
her  relatives  her  universal  legatees;  in  a  like  wilt  of  later  date  she 
omits  this  residuary  provision  and  names  one  of  them  her  executor; 
in  her  last  will,  the  bequests  to  charitable  institutions  being  increased, 
there  is  no  resldaary  legacy,  and  instead,  of  the  relative  named 
executor  in  her  previous  will,  she  appoints  one  of  the  present 
defendants,  made  executor,  too,  in  the  will  first  executed. 

The  variances  in  these  wills,  all  made  within  the  year,  have 
been  the  subject  of  discussion  in  plaintiff's  briefs,  in  connection 
with  the  question  of  the  mental  condition  of  the  testatrix.  As 
significant  on  the  point,  it  is  brought  to  our  notice  she  denied 
in  a  newspaper  publication  that  she  had  signed  or  made  any  previous 
wills.  Then,  too,  we  have  a  mass  of  testimony  tending  to  show  the 
testatrix  was  addicted  to  the  immoderate  use  of  liquor,  and  was  sup- 
plied with  it  on  the  morning  of  the  day  of  the  making  of  the  will  in 
controversy.  In  view  of  the  withdrawal  of  the  attack  on  the  sanity 
of  the  deceased,  the  testimony  as  to  drunkenness,  the  great  age  of 
the  testatrix,  and  tending  to  show  that  advantage  was  taken  of  her 
infirmity,  must  all  be  deemed  to  refer  to  her  condition,  or  rather  her 
capacity  as  affected  by  drink.  To  all  this  testimony  we  have  given 
attention.  While  there  is  testimony  that  she  used  liquor  freely,  there 
is  also  the  testimony  of  a  number  of  witnesses  who  were  brought  in 
contact  with  her,  and  the  current  of  their  statements  is  that  she  was 
intelligent  and  entirely  competent  to  manage  her  affairs.  It  is  true 
that  some  of  these  witnesses  saw  her  only  occasionally,  others  had 
better  opportunities  of  knowing  her  capacity,  and  if  drink  had 
destroyed  her  mind,  or  affected  her  testamentary  capacity,  it  is  our 
conclusion  it  could  not  have  escaped  the  attention  of  even  the  casual 
visitor. 

It  will  not,  however,  be  contended  the  excessive  use  of  liquor  will, 
of  Itself,  disqualify  the  party  for  making  a  will.  The  text  writers 
restrict  the  inquiry  on  this  point  to  the  testator's  condition  when  the 
will  was  made.  The  testamentary  capacity  exists  unless  the  testa- 
tor **  is  so  excessively  drunk  as  to  be  bereft  of  reason,"  and,  it  is 
added,  ''  although  his  understanding  is  obscured  and  bis  memory 
troubled,  yet  ho  may  make  his  testament."  The  testimony  in  this 
case,  in  our  view,  falls  far  short  of  any  exigency  requiring  the  appli- 
cation to  the  full  extent  of  the  tests  of  competency  laid  down  by  text 
writers.     Mr.  Jarman  adds,  to  avoid  a  will  for  insanity  produced  by 
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drink  '*the  testator  must  be  so  excited  by  liqaor,  or  so  condact  him- 
self at  the  time  of  the  particular  act,  as  to  be  at  that  moment 
legally  disqaalified  from  giving  effect  to  it."  1  Jarman  on 
Wills,  pp.  54,  66  et  seg.  Oar  Supreme  Court,  dealing  with  the 
<)ue8tion  at  an  early  period,  adopted  the  same  view  in  main- 
taining a  will.  Hart  vs.  Thompson's  Executor,  16  La.  88. 
As  to  age  as  a  disqualification,  the  language  of  Chancellor 
Kent,  in  reference  to  a  will  of  a  testator  between  ninety  and  one 
hundred  years,  is  quite  pertinent,  "  the  law  looks  only  to  the  com- 
petency of  the  understandiDg,  and  neither  age,  sickness,  distress  or 
debility  will  affect  the  capacity  to  make  a  will."  6  Johnson's  Chan- 
cery Reports,  p.  148,  cited  by  Mr.  Jarman.  The  tenor  of  the  pre- 
vious wills  made  by  the  testatrix  carry  impressiveness  on  this 
branch  of  this  case.  While  legacies  to  relatives  are  changed  in 
amount,  those  made  in  one,  omitted  in  another;  additions  in  lega- 
cies to  relatives  introduced  in  her  last  will  contrasted  with  that  im- 
mediately preceding,  there  is  in  all  the  wills  an  appreciation  evinced 
for  the  ties  of  kindred.  In  the  first  and  last  will  she  names  the  same 
executor.  In  all  the  wills  there  is  exhibited  a  strong  religious  senti- 
ment in  her  bequests  to  churches,  and  the  equally  prominent  inclina- 
tion to  aid  public  charities  is  shown  from  the  first  to  the  last  will,  in 
which  the  legacies  of  this  character  are  so  increased  as  to  absorb,  we 
infer,  her  entire  property,  explaining  the  omission  of  the  residuary 
legacy  in  one  of  her  wills.  The  general  consistency  of  purpose,  and 
in  the  main  exhibited  toward  the  same  persons  and  objects,  in  our 
view,  furnishes  no  aid  to  the  conclusions  of  a  disordered  mind  and 
consequent  incapacity  for  testamentary  disposition.  While  we  have 
considered  the  phases  of  the  discussion  on  this  subject,  at  last,  the 
controlling  force  must  be  given  to  the  direct  testimony  of  the  testa- 
trix' condition  at  the  time  she  made  this  will  of  October,  1894.  It  is 
not  of  ready  acceptance  that  the  official  charged  with  the  important 
duty  of  receiving  and  transcribing  last  wills  would  go  through  the 
worse  than  form  of  taking  the  dictation  of  an  intoxicated  person. 
We  have  gone  through  the  testimony  of  those  whose  opportunities 
enabled  them  to  know  her  condition  when  she  made  this  will. 
Without  unnecessary  detail,  it  may  be  said  that  testimony  estab- 
lishes she  was  not  intoxicated,  but  sober.  The  concurrent  testimony 
of  the  notary,  the  witnesses  and  the  executor  present  at  the  time, 
not  varied  or  affected,  in  our  appreciation,  by  any  testimony  in  the 
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record,  is,  in  oar  view,  conclasive  on  the  issue  of  sobriety  when  the 
will  was  made. 

The  nuncapative  will  by  public  act  must  exhibit  on  its  face  com- 
pliance by  the  notary  with  the  requisites  of  the  law.  Civil  Code, 
Art.  1878.  Another  contention  of  plaintiffs  is,  the  will  bearing  the 
mark  of  the  testatrix,  it  does  not  appear  from  the  certificate  of  the 
notary  the  mark  was  made  by  her.  The  preliminai^  question  is 
whether  any  mark  at  all  was  necessary.  The  certificate  contains  the 
statement  that  in  answer  to  the  notary's  request  for  her  signature, 
she  declared  she  was  illiterate,  did  not  know  and  never  knew  how  to 
write,  but  would  make  her  mark.  It  is  urged  on  us  that  the  mark 
of  a  party  who  can  not  write  must  be  treated  as  his  signature,  and 
in  this  connection  there  is  an  elaborate  citation  of  authority  from 
the  decisions  of  other  States,  and  some  drawn  from  our  own  juris - 
prudence.  But  these  authorities  deal  with  contracts  requiring  the 
signature  or  an  equivalent.  Civil  Code,  Art.  2234.  Whether  in  a 
will  of  the  kind  under  discussion  the  mark  of  the  testatrix  is  essential, 
is  to  be  determined  by  the  articles  of  the  Code  dealing  with  the 
testaments  and  with  the  aid  of  the  authorities  explanatory  of  these 
articles.  In  the  mystic  testament  the  signature  of  the  testator  is 
exacted,  and  it  is  naturally  accompanied  with  the  denial  of  that  form 
of  will  to  those  who  can  not  write  or  sign  their  names.  That  will 
may  be  written  out  of  the  presence  of  the  notary  in  the  presence  of 
the  witnesses.  There  is  an  obvious  reason  that  will  should  carry  the 
guarantee  of  the  testatrix'  signature.  Civil  Code,  Art.  1584.  In  the 
nuncupative  will,  under  private  signature,  the  provision  is,  it  must 
be  signed  by  the  testator  if  he  knows  how  or  is  able  to  sign,  or  at 
least  by  two  of  the  witnesses,  if  all  of  them  can  not  sign,  to  whom 
the  testator  presents  the  paper  with  the  declaration  it  contains  his 
last  will.  Civil  Code,  Art.  1681.  The  nuncupative  will  by  public  act, 
the  Code  declares,  ^'must  be  signed  by  the  testator;  if  he  declares 
he  knows  not  how,  or  is  not  able  to  sign,  express  mention  of  bis 
declaration  and  of  the  cause  that  hinders  him  must  be  made  in  the 
act.  Civil  Code,  Art.  1579.  The  articles  of  the  Code  would  seem 
to  carry  the  plain  implication  that  the  declaration  of  the  testa- 
tor of  ignorance  or  inability  how  to  sign  takes  the  place,  without 
any  mark  of  the  testator,  of  the  signature  required  of  testators  who 
can  sign  their  names.  Undoubtedly,  it  is  usual  for  the  testator  to 
affix  his  mark  when  he  knows  not  how  or  is  unable  to  sign,  but  the 
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articles  of  the  Code  do  not  embrace  the  reqnirement.  The  obvious 
conclnsioD  is,  we  think,  that  when  the  signature  can  not  be  affixed, 
the  law  makes  the  testator's  declaration  of  inability,  and  its  cause 
attested  by  the  notary,  the  equivalent  of  signature.  This  is  the 
conclusion  of  the  French  commentators  as  Boilleuz  puts  it:  '^Si  le 
testate  ur  declare  quMl  ne  soit  ou  ne  pent  signer,  le  not  aire 
doit  faire  mention  expresse,  et  cette  mention  produit  le  m^me 
effet  que  la  signature."  4  Boilleux,  par.  974,  p.  103.  It  is 
pertinent  on  this  branch  of  the  discussion  to  make  allusion  to 
the  controversy  of  the  commentator  whether  any  mention  of  the 
signatu]re  is  requisite  to  be  made  by  the  notary,  when  the  testator 
does  sign.  *  Neither  our  Code  or  the  Napoleon  Code  includes  the 
signature  among  the  requisites  to  be  mentioned  in  the  certificates. 
Oode,  Art.  1578.  Napoleon  Code,  Art.  972.  Marcad6 and  Ooin  De- 
Lisle  maintain  no  sach  mention  is  necessary.  The  point  is  discussed 
by  Laurent  with  evident  leaning  to  the  view  of  the  two  first  named. 
Marcad6,  4th  Vol.,  p.  22;  13  Laurent,  p.  360.  But  as  we  hold  no 
mark  was  essential,  it  serves  no  purpose  to  continue  the  discussion 
whether  the  certificate  should  contain  any  recital  on  the  subject. 

It  is  claimed  also  that  the  certificate  does  not  show  that  the 
declaration  of  the  testatrix  of  inability  was  made  and  received  by 
the  notary.  In  Shannon  vs.  Shannon,  16  An.,  p.  9,  the  decision 
turned  on  the  question  whether  there  was  any  declaration  at  all  by 
the  testator,  not  whether  it  was  made  to  the  notary.  The  court  held 
the  certificate  was  insufficient.  In  the  case  of  Oonnor  vs.  Brashear, 
25  An.  663,  the  point  was  the  certificate  did  not  state  the  presence 
of  the  witnesses  when  the  will  was  dictated.  In  the  Succession 
of  Wilkins,  21  An.,  p.  115,  the  will  was  annuUed,  because  the  cer- 
tificate stated  neither  reading  or  dictation  in  the  presence  of  the 
witnesses.  The  decision  in  Succession  of  VoUmer,  40  An.  593,  holds 
that  the  certificate  must  show  the  competency  of  the  witnesses. 
The  question  here  is  different  from  those  presented  in  these  cases 
cited  by  plaintiff.  We  have  already  given  the  certificate  of  the 
notary.  It  recites  the  request  by  the  undersigned  notary  of  the  tes- 
tatrix to  sign ;  that  she  declared  in  the  presence  and  hearing  of  the 
witnesses  her  inability,  assigning  the  cause  that  she  did  not  know  and 
never  did  know  how  to  write  or  sign  her  name,  but  would  make  her 
mark.  Civil  Code,  Art.  1579.  The  French  authorities  dwell  on  the 
relation  between  the  request  *^  interpellation  "  by  the  notary  to  the 
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testatrix  to  sign  and  her  answer.  The  certificate  states  the  qaestion 
by  the  notary  and  the  reply  of  the  testatrix — i.  e.,  her  declaration  of 
inability.  It  is  ar^ed  that,  for  aaght  that  appears,  the  declaration 
may  have  been  made  when  the  notary  was  no  longer  in  the  room. 
The  fair  import  of  the  certificate  is,  we  think,  that  the  request  to 
sign  was  immediately  followed  by  her  answer  to  the  notary  from 
whom  the  request  came.  In  Dalioz  and  Fuzier-IIerman>  Codes 
<<  Annotes,"  we  find  the  frequent  reference  to  certificates  conveying 
the  declaration  of  inability  to  sign  by  the  testator  to  the  notary, 
couched  in  language  not  dissimilar  to  that  of  this  will.  1  Fnzier- 
Herman,  pp.  85,  86,  89  et  seq. 

It  is  strfinuously  contended  this  will  was  not  dictated  by  the  testa- 
tor. By  this  is  meant  not  that  the  certificate  does  not  state  the  dic- 
tation, but  in  point  of  fact  there  was  none.  There  is  no  room  for  any 
contention  as  to  the  facts  connected  with  this  question,  and  all  that 
is  contained  in  the  mass  of  testimony  in  the  record  may  be  gathered 
from  one,  with  all  sufficient  distinctness,  without  the  long  repetitions 
we  find  from  the  other  witnesses.  There  are  minor  points  on  which 
the  witnesses  differ,  or  in  respect  to  which  their  stateme. its  vary,  but 
there  is  in  the  testimony  of  all  the  witnesses  a  substantial  concurrence 
on  this  subject.  It  appears  that  the  testatrix,  having  already 
executed  three  wills,  conceived  the  purpose  to  make  that  now 
in  controversy.  She  had  announced  her  design  to  change  her 
will,  and  on  the  day  appointed  she  and  the  notary  went  over 
the  will  of  1898;  she  Indicated  the  changes  to  be  made  and 
the  additional  bequests  she  proposed  to  make.  We  gather 
from  the  testimony  of  the  notary  he  noted  her  wishes, 
making  the  memorandum  on  the  will  of  1893  before  him,  or  a 
separate  paper.  Then  she  followed  his  phraseology  in  dictating  her 
disposition.  It  is,  we  think,  the  result  of  the  testimony  that  in  this 
method  the  notary  had  come  to  a  full  understanding  with  the  testa- 
trix as  to  the  will  he  has  to  receive.  His  statement  substantially  is, 
he  and  the  testatrix  went  over  the  will  of  1898,  line  by  line,  section 
by  section,  she  made  the  corrections  she  wanted,  and  he  noted  the 
changes  and  then  proceeded  to  make  the  will.  From  the  point  in 
the  beginning  of  the  will,  <<  My  name  is  Margaret  Hennessey,"  the 
notary  testifies,  she  commenced  to  dictate,  he  asked  if  she  wanted 
him  to  assist  her  in  phrasing  the  will,  she  replied,  she  did,  ''  and  she 
repeated  the  phrases  with  me,  she  repeated  each  thing  with  me." 
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As  another  witness,  her  ezecator,  present  when  the  will  was  made, 
enbstantially  pats  it,  the  testatrix,  the  notary  and  witness  had  a  con- 
versation before  the  will  was  made,  she  then  and  there  stated  the 
disposition  she  desired  to  make,  and  the  notary  took  it  down  pre- 
paratory to  making  the  w.ll,  that  is,  he  made  the  memorandam;  the 
will  of  1893  was  read,  she  stated  her  wish  to  make  some  (  *'  a  few  ") 
changes,  the  notary  asked  her  to  give  him  the  idea  then,  and  he  took 
down  the  memorandum  of  the  dispositions  she  intended,  then  the 
notary  commenced  to  write  the  will,  requesting  the  witnesses  to  pay 
special  attention;  when  the  notary  came  to  the  part  of  the  caption, 
^4n  the  form  and  manner  following,"  t.  e.,  immediately  preceding  *<My 
name  is  Margaret  Hennessey,"  she  proceeded  to  dictate  to  him  word 
for  word,  as  stated  in  the  will,  he  assisting  her  in  phrasing  the  will, 
i.  e.f  in  using  language  proper  in  phrasing  bequests,  and  the  witness 
repeats  she  dictated  the  will  word  for  word,  by  repeating  the  lan- 
guage suggested  by  the  notary.  In  this  method  every  disposition 
the  will  contains  was  dictated  by  the  testatrix  to  the  notary  and 
written  by  him,  as  dictated.  We  have  given  attention  to  the  dis- 
Ksussion  that  the  memorandum,  whether  on  the  will  of  1893,  or  on  a 
separate  paper,  was  not  produced,  though  called  for  on  cross - 
examination  of  the  witnesses,  and  it  is  claimed  there  is  no 
affirmative  statement  that  the  memorandum  conformed  to  the 
will,  or  that  the  memorandum  was  read  for  verification,  and  that 
there  was  any  memorandum  at  all  is  controverted  in  argument.  In 
the  cross-examination  of  the.  witnesses  present  when  the  will  was 
made,  there  are  statements  to  the  general  effect  they  saw  no  paper 
or  have  no  recollection  on  the  subject.  But  it  occurs  to  us  the  wit- 
nesses, with  no  functions  but  to  be  present  and  attend  to  the  dicta- 
tion, writing,  reading  the  will  and  to  sign  the  act,  would  not  be  apt 
to  notice,  or  remember  if  they  noticed,  a  memorandum  or  the  will 
of  1893  on  the  table  where  the  notary  was  writing.  We  have  before 
US  his  testimony  he  did  have  before  him  such  a  memorandum,  or 
the  will  of  1893.  Standing  unimpeached  and  with  no  interest  in 
this  controversy,  we  must  accept  bis  testimony  on  the  point,  sup- 
ported as  he  is  by  the  testimony  of  the  executor,  also  present.  Nor 
is  it  singular,  in  our  view,  that  the  notary  should  not  be  able  to 
recollect  whether  or  not  the  memorandum  was  on  a  separate  paper 
or  that  sucb  paper,  or  the  copy  of  the  will  of  1893  used  by  him, 
should  not  have  been  preserved  with  no  appreciation,  doubtless,  on 
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bis  part,  that  either  would  be  evei  needed.  If  the  testimony  of  the 
notary  and  the  execntor  Is  not  to  be  disregarded,  we  must  accept 
that  the  will  conformed  to  the  memorandum.  It  represented,  as 
they  teitify,  her  wishes  communicated  before  the  will  was  written, 
read  to  her  after,  eliciting  her  assent  as  the  expression  of  her 
desires.  It  seems  to  us  the  reading  of  the  memorandum  would  have 
added  no  greater  sanction  to  the  will. 

The  argument  for  the  plaintiffs  assails  the  manner  this  will  was 
dictated.  It  was  the  dictation,  it  is  insisted,  of  the  notary,  not  of  the 
testatrix,  or,  as  the  argument  puts  it,  it  is  the  notary  dictating  and 
the  testatrix  dictating  back.  There  has  been  a  copious  citation  from 
the  French  authorities  on  this  point,  all  to  the  effect  that  the  dicta- 
tion exacted  by  the  law  is  the  free,  spontaneous  utterance  of  the  tes- 
tator's wishes,  not  the  suggestions  of  others.  With  some  differences 
in  modes  of  expression,  the  commentators  on  the  Art.  972  of 
the  Napoleon  Code,  corresponding  with  Art.  1578  of  our  Code, 
all  agree  as  to  the  sense  of  dictation.  The  requirement  of 
the  Code  is  in  the  simplest  and  most  condensed  language. 
The  nuncupative  will  by  public  act  must  be  received  by 
the  notary  *  *  *  dictated  by  the  testator,  and  written  by  the 
notary  as  dictated."  Boilleux,  perhaps,  states  the  law  with  pre- 
cision and  fullness  equal«to  any  other  write :  '^  Le  testament  doit  Stre 
dict6  par  le  testateur,  dieter  dans  le  sens  que  donne  k  ce  mot  par 
de  I'academie,  c'est  Iprononcer  mot  k  mot  ce  qui  doit  6tre  6crit  par 
un  autre.  La  loi  veut  faire  entendretque  le  testateur  doit  exprimer 
intelligiblement  et  de  lui  m^me  ses  dernieres  volont^es,  pour  qu'elles 
Solent  ^crivent  par  le  notaire  k  mesure  de  leur  prononciation.  On 
ne  pent  done  testa  par  signe.  Ainsi  le  meut  ne  pourrait  faire  un  tes- 
tament par  Pacte  tpublic,  le  notaire  ne  pourrait  valableraent  copier 
un  projet  Merits,  bien  plus,  le  testament  serait  nul  si  le  testateur 
avait  exprim6  A,  volont6  par  monosylabes  sur  les  interpellations  du 
notaire.  Toutes  fois  le  notaire  pent  addresser  quelque  questions  on 
observations;  11  peut  m^me  lui  sugg6rer  le  mot  propre  k  exprimer 
clairementsa  pens^e,  maisil  doitse  garderdeprovoquer  soit  jirecte- 
ment  ou  indirectement  un  acte  de  disposition."  4  Boilleux,  p.  99; 
Marcad^,  Troplong,  Coin  De  Lisle  and  the  other  authorities  are  to 
the  same  effect.  The  decision  of  the  court  in  Landry  vs.  Tomatis, 
32  An.  113,  gives  prominence  to  a  similar  passage  from  Coin  De 
Lisle.     The  testator  can  not  copy  the  projet  of  the  will;  nor  can 
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the  testator  express  his  wishes  by  signs;  it  must  be  the  dictation  of 
the  voice;  nor  will  the  law  be  satisfied  if  the  testator  merely 
responds  to  the  questions  by  the  notary.  Bat  within  these  limits,  it 
is  the  nniform  current  of  authority  that  the  notary,  without  indue - 
ing«  directly  or  indirectly,  any  disposition,  may  sugfs^est  the  words  to 
properly  express  the  testator's  wishes.  In  the  very  early  case  of 
Hamilton  vs.  Hamilton,  6  N.  S.,  p.  146,  the  court  held  that  a  varia- 
tion in  the  will  from  the  exnct  words  of  the  testator  would  not  affect 
its  validity.  In  Gonzalez  vs.  Gonzalez,  13  La.  106,  a  will  dictated  in 
one  language,  translated  into  another  by  the  notary,  and  then  read, 
was  annulled,  because  of  the  absence  of  dictation  in  the  language  it 
was  written;  read  in  the  language  the  testator  did  not  understand, 
and  because  the  hazards  of  transformation  the  words  of  the  testator 
underwent.  In  the  case  of  Succession  of  Marigny,  16  An.,  p.  267, 
and  in  the  case  of  Prendergast  vs.  Prendergast,  16  An.  219,  the 
reasoning  of  the  court  dealing  with  dictation  mast  be  understood 
with  reference  to  the  point  at  issue,  whether  dictation  of  the  nuncu- 
pative will  under  private  signature  must  be  shown,  when,  under  the 
article  of  the  Code  1581,  the  will  is  presented  to  the  witnesses  with 
the  declaration  the  paper  contains  the  will  of  the  testator.  In 
Bordelon  vs.  Barron,  11  An.  679,  the  court,  discussing  the  theory 
on  which  the  law  requires  dictation,  observed,  the  term  implies  the 
independent  volition  of  the  testator  that  the  word  "  nuncupative  '^ 
shows  that  the  laws  contemplated  the  announcement  of  the  testator's 
intentions  from  his  own  mouth ;  ihat  the  notary  is  the  amanuensis, 
and  if  his  is  the  controlling  mind  originating  and  preparing  the  dis- 
position, the  will  is  that  of  the  amanuensis,  not  the  testator.  In 
Langley's  Heirs  vs.  Langley's  Executors,  12  La.  117,  the  decision 
turned  on  the  absence  of  one  of  the  witnesses  at  the  dictation.  In 
Starrs  vs.  Mason,  the  court  treating,  it  is  true,  with  but  a  slight 
difference  between  the  testator's  words  and  those  used  by  the 
notary,  maintained  the  will,  observing  that  it  was  the  identity  of 
thoughts  not  words  the  law  required.  In  Godden  vs.  Executors  of 
Burke,  35  An.  179,  the  case  was  that  of  a  testator,  weak  in  mind  and 
body,  conferring  with  his  counsel  in  reference  to  making  a  will;  the 
counsel  prepared  a  memorandum  of  the  desired  dispositions  as  he 
understood  them,  and  thereafter  the  testator,  the  notary  and  the 
witnesses  repaired  to  a  room  and  with  no  previous  conference  with 
the  notary  or  witnesses,  in  the  language  of  the  opinion,  the  testator 
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with  the  paper  in  his  hand  dictated,  in  the  words  given  to  him  by  one 
sitting  at  his  side,  every  part  of  the  will.  The  will  sought  to  exclade 
the  testator^s  child,  and  the  report  of  the  case  informs  us  was  soon 
followed  by  the  suicide  of  the  testator.  Three  of  the  judges  con- 
curred in  annulling  the  will,  and  one  at  least  was  influenced  solely  on 
the  ground  there  was  no  dictation.  On  the  rehearing  the  will  was 
sustained ;  but  the  question  of  dictation  seems  to  have  been  altogether 
excluded  from  consideration,  the  majority  conceiving  the  question 
was  notr  at  issue.  It  seems  to  us  that  decision  can  exert  no 
material  influence.  In  the  case  of  Landry  vs.  Tomatis,  82  An.  118, 
the  testatrix  spoke  English  imperfectly,  she  perfectly  understood 
the  disposition  she  was  to  make,  but  availed  herself  of  the  assistance 
of  her  counsel.  As  the  court  puts  it,  it  is  no  cause  of  nullity  that  a 
testator,  not  accustomed  to  the  technical  language  of  testamentary 
dispositions,  has  availed  of  assistance  in  selecting  the  words  and 
shaping  the  phraseology  he  has  immediately  dictated  to  the  testator. 
The  decisions  we  have  briefly  reviewed,  and  others  cited  in  support 
of  plaintiff's  case,  have  had  our  careful  consideration.  While  text 
writers  and  decisions  concur  in  excluding  from  dictation  by  the  tes- 
tator bequests  that  others  prompt  him  to  make,  and  give  him  the 
words  which  he  repeats  to  co:^vey  their  desires,  it  seems  to  us  the 
mere  fact  that  an  uneducated  testator,  without  furnishing  cause  to 
annul  the  will,  may  well  use  the  suitable  phraseology  furnished  by 
the  notary  to  express  the  dispositions  which  the  testator  himself  has 
resolved  upon  and  desires  to  have  carried  into  effect.  It  is  undoubt- 
edly better  in  all  cases,  the  words  of  the  testator  should  be  tran- 
scribed as  they  fall  from  his  lips.  But  the  law  grants  the  privilege 
of  the  last  will  in  nuncupative  form  by  public  act  to  all,  the  learned 
as  well  as  the  uneducated.  Without  some  assistance,  the  ignorant 
would  be  seriously  embarrassed,  if  not  utterly  incapable  of  executing 
the  will  most  convenient  of  all  forms  to  those  who  can  not  write. 

Our  law  utterly  excludes  as  causes  to  annul  wills,  proof  of  hatred, 
anger,  or  other  influences  capable  of  operating  on  the  mind  of  the 
testator  in  directing  his  testamentary  dispositions.  Civil  Code, 
Art.  1492.  It  does  require  the  free  dictation  of  his  wishes.  We  are 
impressed  with  the  importance  of  close  scrutiny  to  determine 
whether  the  will  faithfully  represents  the  testator's  wishes,  in  all 
oases  where  he  has  been  aided  by  others  in  that  expression.  We 
have  weighed  with  care  all  the  testimony  connected  with  the  dicta- 
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tion  in  this  case.  la  our  view  that  dictation,  in  all  substantial 
respects,  annoanced  the  matured  purpose  of  thetestatnz.  It  would 
be  to  strain  reason  and  law,  we  think,  to  annul  a  will  couched  in 
les:al  form,  fortified  by  the  strongest  testimony  as  the  manifesta- 
tion of  the  testatrix'  wishes,  merely  because  the  form  of  words 
she  could  not  command,  suji^gested  by  the  notary  in  the  frame  of 
language,  expressing  the  desires  of  her  heart. 

It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs. 

On  Application  fob  Reheabinq. 

*  Breaux,  J.  The  legal  heirs  presented  anew  the  contention  that 
the  will  was  a  mere  repetition  of  words  by  the  testatrix  suggested  by 
the  notary,  and  not  the  expression  of  her  intention. 

The  notary  testified  that  before  he  received  the  will  he  had  a  con- 
ference with  the  testatrix  with  reference  to  this  will.  She  had  made 
a  previous  will  and  proposed  to  make  some  changes. 

With  that  will  before  her,  the  notary  and  her  friend  named  in  both 
her  wills  as  executor  present,  she  indicated  the  changes  she  desired 
t{0  make.  They  were  noted  and  subsequently  written  down  in  accord- 
ance with  the  purpose  manifested  by  her  in  the  conference  with  the 
executor  and  the  notary  preparatory,  prior  to  the  receiving  of  the 
will. 

To  the  same  effect  as  the  notary  was  the  testimony  of  Mr.  Woulfe^ 
who  was  the  friend  of  the  testatrix,  and  the  executor  of  her  will. 

Great  stress  is  placed  in  the  argument  for  plaintiff  that  a  certain 
asserted  memorandum  was  not  produced.  Mr.  Rouen,  the  notary^ 
testified  he  went  over  the  will  of  1893  with  the  testatrix,  line  by  line, 
section  by  section;  that  the  changes  were  made  by  her;  he  does  not 
remember  whether  he  made  the  correction  in  the  will  of  1893  on  a 
separate  paper. 

In  the  course  of  a  long  and  searching  examination  in  which  the 
questions  as  to  the  memorandum  were  repeated  with  great  insistence 
and  nicety  of  expression,  the  wibness  used  the  words,  '^  I  think," 
and  at  another  time  in  the  examination  stated  that  he  did  not  know 
whether  there  was  any  memorandum  save  that  he  followed  the  will 
of  18S8;  that  he  may  have  noted  the  changes  in  memory  following 
that  will;  that  he  may  have  noted  the  changes  on  the  copy  of  the 
will  of  1893,  or  on  a  separate  paper. 
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Testimony  of  this  witness  regarding  a  memorandnm  to  which  he 
says  he  attached  no  importance,  which  was  destroyed,  he  states,  as 
useless,  does  not,  in  onr  view,  weaken  his  testimony  that  he  did  note 
the  change  in  making  the  new  will,  nor  do  we  think  that  it  affected 
the  testimony  of  Mr.  Woalfe  unfavorably  that  he  conld  not  prodace 
the  memorandum  or  copy  of  the  will  of  1893,  if  the  memorandum 
was  made  from  that  copy,  if  either  was  left  with  htm.  Unless  some 
reason  exist  to  preserve  such  papers,  they  are  apt  to  be  cast  aside. 
There  is  no  basis  for  the  conclusion  that  Woulfe  had  anjr  motive  to 
suppress  the  paper. 

Again,  the  argument  of  the  plaintiffs  deals  largely  with  the  testi- 
mony of  those  present  in  the  room  when  the  will  was  made. 

At  best,  the  general  tenor  of  this  testimony  is  that  they  do  not 
know  of  or  did  not  see  a  will  or  memorandum.  Witnesses  called  to 
give  attention  to  the  dictation  and  other  acts  necessary  to  the  testa- 
mentary disposition  might  well  be  unable  to  answer  positively  as  to 
a  paper  they  had  no  reason  to  notice  or  remember. 

The  conclusion  insisted  upon  by  plaintiffs  is  that  there  was  no 
memoracdum  whatever  of  the  testatrix'  intended  disposition  pre- 
paratory to  pnaking  her  will.  To  accept  this  conclusion  we  must  die-  . 
card  the  positive  testimony  of  Mr.  Woulfe  and  of  Mr.  Rouen.  On 
this  branch  of  the  investigation,  whether  the  testatrix  before  she 
began  the  dictation  of  the  will  had  fully  considered  and  made  known 
to  the  notary  and  Mr.  Woulfe  her  intended  disposition,  the  memo- 
randum or  copy  of  the  will  of  1893  is  not  at  all  essential  to  the  effect 
of  their  testimony ;  that  Mr.  Woulfe  can  not  put  his  hand  on  and 
produce  the  memorandum  or  copy  of  that  will  used  when  the  will  of 
1894  was  made;  that  neither  he  or  the  notary  can  remember  or  tes- 
tify whether  the  memorandum  was  on  the  will  of  1893  or  on  a 
separate  paper,  or  testify  to  the  color  of  the  paper  used;  that  the 
witnesses  to  the  will  itself  give  no  supporting  testimony  to  the 
memorandum  or  use  of  the  copy  (but  whose  testimony  on  the  sub- 
ject is  only  negative,  not  affirmative)  ;  that  this  copy  was  not  used 
and  the  memorandum  not  made,  are  circumstances  neither  singly  or 
collectively  affording  any  basis  for  us  to  reject  the  testimony  in  this 
record  that  the  testatrix  had  mentioned  and  made  known  to  the 
notary  and  to  Mr.  Woulfe  the  dispositions  her  will  contains. 

Again,  the  will  of  1894,  in  the  leading  features,  is  the  counterpart 
of  that  of  1893,  and  in  some  respects  similar  to  that  of  1892.     While 


FORTY-NIin^  ANNUAL  REPORTS,  1897.  1391 

Heirs  ot  Hennessey  vs.  Wonlfe,  Ezecntor 

She  made  bequests  to  relatives,  the  dominant  purpose  of  the  testa- 
trix displayed  in  the  present  will  as  well  as  that  in  contest  was  to 
aid  charitable  institutions. 

The  law  excludes  captation.     0.  0.  1492. 

But  on  the  question  whether  the  will  is  the  automatic  utterance 
of  dispositions  procured  by  those  about  the  testatrix,  testimony  of 
such  promptings  may  perhaps  be  in  place.  It  is  true  the  argument 
suggests  and  the  will  shows  that  she  [made  certain  changes,  but  the 
modifications  can  not  well  be  charged  to  any  influence  or  suggestion 
made  by  the  notary  or  Mr.  Woulfe.  Her  previous  wills,  in  our  ap- 
preciation, in  themselves,  furnish  confirmation  that  the  present  will 
is  the  expression  of  her  well  formed  intentions.  With  the  intended 
bequests  resolved  upon  as  we  think  the  testimony  shows,  is  this  will 
to  be  vitiated  simply  and  only  because  of  the  assistance  she  asked 
and  received  from  the  notary  in  the  dictation?  She  used  his  lan- 
guage in  dictating  her  dispositiofn.  With  the  full  understanding  of 
the  dispositions  she  desired  to  make,  he  penned  the  dispositions  in 
suitable  language,  which  she  dictated  word  for  word  to  him. 

She  was  a  woman  of  no  education,  utterly  unwilling  to  trust  to 
her  limited  power  of  expression  and  desirous  to  exercise  the  privi- 
lege of  making  a  nuncupative  will.  It  was  but  natural  she  should 
seek  the  notary's  assistance,  and  if  there  is  no  reason  to  suspect  any 
prompting  or  influence  of  any  kind  exerted  by  him,  the  fact  that  he 
presented  to  her  the  mode  of  expressing  the  intended  disposition ; 
the  dictation  by  her  to  him  which  followed  would  seem  to  add  to, 
instead  of  detracting,  Irom  the  dictation.  In  our  view  the  French 
authorities,  rigid  as  they  are  with  respect  to  dictation  and  other  for- 
malities of  last  will,  extend  no  support  to  annulling  a  will  because 
of  the  aid  the  testator  may  have  received  from  the  notary  in  the 
dictation,  when  there  is  no  basis  to  question  the  dictation  came 
from  her  intentions. 

In  our^wn  reports  there  are  extracts  from  leading  French  com- 
mentator that  must  be  deemed  to  exclude  an  attack  merely  and 
only  because  of  the  mode  of  dictation  pursued  in  the  case. 

The  commentator  dealing  with  the  assistance  the  testator  may 
receive  from  others  in  respect  to  his  dispositions,  before  the  dicta- 
tion, adds  of  pertinence  in  this  controversy:  Rienn^epmiche  non 
plus  le  notaire  d? addresser  quelques  questions  ou  observations  pour 
faire  d&oelopper  et  rendre  plus  claires  les  volontis  exprimies  par  le  dis- 
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poaant;  il  pent  m&me  lui  suggirer  des  mots  exprimant  mieux  la  pen96e; 
maia  il  doit  se  garder  de  lui  suggirer  dee  idiea  nouvellea. 

To  the  same  effect  is  the  other  passage  in  that  opinloD,  that  is,  in 
the  Landry-Tomatis  case,  cited  infra,  from  another  French  com- 
mentator. 

We  have  considered  all  the  decisions  cited.  The  most  pertinent 
authority  is  the  case  of  Landry  vs.  Tomatis,  82  An.  118.  The  testa- 
trix in  that  case  was  a  French  woman,  whose  ability  to  express  her- 
self In  English  was  imperfect.  Her  will  was  in  English,  perfect  in 
form  and  expression.  She  was  assisted  by  her  counsel.  Relative 
to  the  strong  implication  from  the  decision  that  her  counsel  sug- 
gested the  words  she  dictated,  the  late  Chief  Justice  tersely  said: 

'<The  dictation  of  a  will  refers  to  substance,  not  style.  Where  it 
appears  the  real  intent  of  the  testator  is  expressed,  the  validity  of 
the  will  is  not  affected  by  the  fact  that  the  language  used  was  sug- 
gested by  another,  or  that  the  words  by  the  notary  were  not  identi- 
cally those  of  the  testator,"  and  that  expobition  is  supported  by  the 
Chief  Justice  in  half  a  page  of  authorities. 

The  decision  sustained  the  will.  We  attach  no  weight  here  to  the 
other  decision,  namely,  the  case  of  Godden  vs.  Executors  of  Burke, 
86  An.  160.  The  will  was  sustained  in  that  case.  We  do  not 
deal  with  other  decisions  of  more  remote  application.  We  think 
that  authoiity  and  reason  alike  sustain  the  dictation  of  the  will. 

We  have  given  this  case  on  all  the  other  points  the  most  careful 
consideration.  To  reopen  them  would  be  to  restate  our  original 
opinion,  varied  only  by  the  form  of  expression.  The  point  that  the 
certificate  of  the  notary  does  not  show  that  she  declared  her  inabil- 
ity to  sign  and  that  she  did  not  make  her  mark  in  presence  of  the 
notary,  we  think,  is  answered  by  the  certificate.  There  was  a  state- 
ment, as  required,  of  her  declaration.  The  authorities  cited  in  this 
connection,  beginning  with  that  in  the  case  of  Shannon  vs.  Shannon, 
16  An.  9,  where  there  was  no  declaration  from  the  testator,. do  not 
support  the  averment  here  that  the  certificate  was  insufficient. 

We  have  found  no  ground  upon  which  to  base  a  different  conclu- 
sion from  that  heretofore  expressed  by  us. 

Rehearing  refused. 
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The  Equitable  Securities  Company  vs.  Silas  Talbebt;  Mbs.  ^  ^ 
Bella  Talbert,  Intervbnor;  and  Mrs.  Bella  Talbert  vs.  ^^  '^"^^ 
W.  R.  SUTHERLIN,  Clerk,  bt  als.  (Consolidated)  .  53  ^9^ 

The  lawmaker  baa,  in  Art.  129  ot  the  Civil  Code,  provided  a  method  by  which  roar-  1.^  ^^ 
rled  women  are  enabled  to  waive  their  rank  of  mortgage  In  favor  of  sabsequeut  15  1393 
mortgages  granted  by  their  husbands.  Parties  can  not  be  permitted  to  accom-  ^^^J^ . 
plish  the  same  result  and  to  withdraw  from  a  wife  the  protection  which  the  49  l^^l 
provisions  of  that  article  afford  her  by  having  recourse  for  that  purpose  to  the  lll^r- 
expedient  of  causing  her  to  make  In  a  notarial  act  an  unfounded  acknowledg-        j9    1393| 

ment  that  she  had  received  payment  from  her  husband  of  paraphernal  funds ^1 

of  hers  received  by  him  and  converted  to  his  own  use,  and  coupled  with  said        4Q  I30dl 
acknowledgment  an  authorization  to  the  recorder  to  erase,  on  the  strength  of       ^^    ^^| 
the  same,  the  evidence  of  her  mortgage  from  the  records.    The  wife  Is  not 
estopped  by  such  acknowledmnent  from  contesting  the  truthfulness  of  the 
same,  and  from  contesting  the  erasure  of  mortgage  bond  thereon,  and  she  Is 
authorized  to  Introduce  parol  evidence  In  support  of  her  contest. 

Action  taken  by  a  third  person,  based  upon  an  acknowledgment  by  a  wife  of 
payment  from  her  husband  of  paraphernal  funds  of  hers  received  by  him  and 
converted  to  his  own  use,  and  upon  an  authorization  (still  unexecuted)  of  the 
wife  to  the  Recorder,  on  the  strength  of  that  acknowledgment,  to  erase  from 
the  records  the  ev'denceof  the  mortgage  securing  payment  to  her  of  said  funds 
contained  In  an  unrecordtkl  notarial  act,  does  not  fall  under  the  protection 
accorded  to  action  taken  on  the  faith  of  the  condition  of  the  public  records. 

The  transferee  of  negotiable  notes  secured  by  mortgage  acquires  by  the  transfer 
no  greater  rights  through  the  mortgage  than  his -transferrer  had.  A  mortgage 
Is  not  negotiable  In  the  same  sense  as  negotiable  notes  are  negotiable,  and  the 
rules  governing  the  equities  In  matters  of  negotiable  notes  have  no  bearing. 

A  wife  holding  a  second  mortgage  on  her  husband's  property  Is  not  made  to  yield 
her  rank  of  mortgage  In  favor  of  a  third  mortgage  creditor  simply  from  the 
fact  that  with  the  money  borrowed  from  the  latter  the  husband  paid  and  dis- 
charged the  first  mortgage  on  the  property.  Fontenot  vs.  Solleau,  3  An.  774, 
and  Gate  vs.  Matta,  7  An.  140 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
De  Soto.     Hall,  J, 

Farrar^  Jonas  <fir  KrutlBchnitt   for   Equitable  Securities   Company, 
Plaintiff,  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

NioHOLLS,  C.  J.  The  plaintiff  obtained  from  the  District  Court  for 
the  parish  of  De  Soto  an  order  of  seizure  and  sale  directed  against 
certain  real  estate  belonging  to  Silas  P.  Talbert  in  enforcement  of 
notes  executed  by  Talbert  bearing  mortgage  on  said  property. 

Mrs.  Bella  Horn,  the  wife  of  Talbert,  intervened  in  said  proceed- 
ings. In  her  petition  of  intervention  she  alleged  that  her  husband 
was  indebted  to  her  in  the  sum  of  thirty -one  hundred  and  sixty- five 
dollars  and  more  for  paraphernal  funds  of  hers  received  by  him  and 
converted  to  his  own  use,  the  said  amounts  having  become  her 
property  from  certain  designated  sources;  that  the  evidence  of  her 
husband's  said  indebtedness  to  her  had  been  duly  and  legally  placed 
of  record  in  the  office  of  the  recorder  of  mortgages  for  De  Soto  parish 
on  the  23d  of  November,  and  by  said  recording  payment  of  the 
indebtedness  due  to  her  by  her  husband  had  become  secured  in  her 
favor  by  a  general  mortgage  on  all  her  husband's  property  in  the 
parish  of  De  Soto  since  the  date  of  the  same ;  that  said  mortgage 
when  it  arose  was  the  first  mortgage  on  his  property;  that  it  still 
existed  in  full  force  and  effect  on  his  property  as  a  first  mortgage. 

That  about  the  month  of  April,  1889,  her  husband  proposed  to 
mortgage  certain  real  estate  (which  she  specially  described)  in  the 
parish  of  De  Soto  and  on  which  her  said  mortgage  rested,  to  the 
Equitable  Mortgage  Company,  represented  at  that  time  in  the  city 
of  New  York  by  Norman  P.  Thompson  and  in  Louisiana  by  William 
P.  Ford,  for  a  loan.  Thab  it  became  necessary  for  the  purposes  of 
her  husband  and  said  mortgage  company  that  her  legal  mortgage 
should  be  canceled  and  erased  from  the  mortgage  records  in  order 
to  give  to  the  said  mortgage  company  a  first  mortgage  on  said  prop- 
erty— that  her  husband  endeavored  to  induce  her  to  consent  to  the 
erasure  and  cancellation  of  her  said  legal  mortgage  on  said  property, 
but  that  she  refused — that  her  husband  then  by  persuasion  and 
marital  coercion  induced  her  to  go  to  Sbreveport  to  see  William  P. 
Ford,  the  agent  of  the  company;  that  she  was  then  and  there,  on 
the  27th  day  of  May,  1889,  under  marital  coercion  of  her  husband 
and  fraudulent  representations  by  the  said  William  P.  Ford,  and  in 
ignorance  of  the  extent  of  her  legal  rights  and  after  repeated  pro- 
tests and  refusals  on  her  part  induced  to  sign  an  act  before  said 
William  P.  Ford,  who  was  at  the  time  also  clerk  of  the  District  Court 
and  ex-oj^cto  notary  public  for  Caddo  parish,  by  which  it  was  declared 
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that  tfae  said  bqui  dae  her  by  her  said  basband  had  been  paid  and  by 
which  the  cleric  of  the  conrt  for  De  Soto  parish  purported  to  be 
authorized  to  cancel  said  legal  mortgage.  That  said  sam  due  to  her 
by  her  husband  (as  was  well  known  to  him  and  to  said  Ford,  the 
agent  of  said  company)  had  not  been  paid — that  she  repeatedly  told 
Ford  at  the  time  that  no  part  of  said  sums  had  eyer  been  paid  to  her  by 
her  husband  and  that  no  part  of  said  sums  had  since  been  paid. 

That  said  sum  due  her  by  her  husband  (as  was  well  known  both 
by  her  husband  and  to  Ford,  the  agent  of  the  company)  had  not  been 
paid.  That  on  the  28th  of  May,  1880,  the  deputy  clerk  of  the  Dis- 
trict Court  of  De  Soto  parish,  acting  upon  the  pretended  authority 
of  said  so-called  acknowledgment  and  power  to  cancel,  by  her,  pre- 
tended to  cancel  and  erase  her  legal  mortgage  for  said  sums  against 
her  husband's  property — that  upon  the  27th  of  May,  1889,  her  hus- 
band executed  a  conventional  mortgage  on  said  lands  in  favor  of 
Norman  F.  Thompson,  the  New  York  agent  of  said  mortgage  com- 
pany, to  secare  notes  or  bonds  payable  to  bearer  at  the  office  of  said 
company  for  the  sums  set  forth  in  the  mortgage  attached  to  plaintiff's 
petition,  and  that  said  mortgage  was  duly  recorded  in  the  office  of 
the  Recorder  of  Mortgages  for  De  Soto  parish  on  the  28th  of  May, 
1889. 

That  lately  the  Equitable  Security  Company  of  New  York,  the  suc- 
cessor of  the  Equitable  Mortgage  Company,  claiming  to  be  the  holder 
of  several  of  said  notes,  and  with  full  knowledge  of  all  the  facts 
above  alleged,  had  obtained  in  the  De  Soto  court  an  order  of  seizure 
and  sale  of  said  lands  under  said  mortgage,  under  executory  pro* 
cess,  to  pay  and  satisfy  said  notes,  together  with  attorney's  fees, 
and  that  said  lands  were  then  advertised  to  be  sold  on  the  first  of 
February,  1896.  *  That  unless  restrained  by  an  order  of  court  the 
sheriff  by  whom  said  sale  would  be  made  would  proceed  to  pay  the 
proceeds  of  said  land  when  sold  to  said  Equitable  Securities  Com- 
pany, in  disregard  of  her  rights  and  of  her  legal  mortgage  on  said 
property  for  said  sums.  That  the  act  by  which  she  acknowledged 
paymenc  of  the  said  sum  due  her  by  her  husband,  and  for  which  she 
had  a  legal  mortgage  on  said  lands,  and  by  which  the  clerk  of  court 
is  said  to  be  authorized  to  cancel  her  legal  mortgage  on  eaid  lands, 
is  utterly  null  and  void  and  without  legal  effect,  for  the  reason 
that  the  same  was  untrue  in  point  of  fact  and  was  extorted  from 
her  by  the  marital  influence  and  coercion  of  her  husband  and    in 
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ignorance  of  the  extent  of  her  legal  rights  and  npon  the  fraadalent 
representations  of  said  Ford,  and  for  the  farther  reason  that  she  was- 
not  examined  by  the  officers  before  whom  the  act  was  signed  sepa- 
rate and  apart  from  her  hasband,  and  her  legal  rights  were  not 
explained  to  her  by  said  officer,  as  required  by  law,  or  by  any  one- 
else,  and  said  act  did  not  recite  that  she  was  so  examined  separate 
and  apart  from  her  said  hasband,  or  that  her  legal  rights  wer& 
explained  to  her  by  said  officer,  or  by  any  one  else.  She  therefore 
averred  that  she  was  entitled  by  law  to  have  recognition  and  en- 
forcement of  her  said  legal  mortgage  npon  said  lands  for  said  snms 
as  the  first  mortgage  npon  the  same  and  in  preference  to  the 
mortgage  of  the  Equitable  Secarities  Company.  That  said  lands, 
were  the  only  lands  owned  by  her  husband  at  the  time  of  the 
execution  of  said  pretended  acknowledgment  of  the  payment  by 
her  or  since,  and  her  said  husband  did  not  own  al  the  time  of 
said  acknowledgment,  nor  had  he  since  owned,  any  other  land  or 
other  property  subject  to  mortgage  than  that  referred  to.  .  She 
prayed  to  be  authorized  to  stand  in  judgment  and  intervene  in  the 
pending  suic  by  third  opposition;  that  her  husband  and  the  plaintiff 
in  executory  proceedings  be  cited ;  that  after  due  proceedings  there 
be  judgment  nullifying  and  setting  aside  her  said  so-called  acknowl- 
edgment of  payment  and  authority  to  cancel  her  legal  mortgage  npoi> 
said  lands  and  annulling  and  setting  aside  the  said  so-called  cancella- 
tion of  her  said  legal  mortgage,  based  upon  said  so-called  acknowl- 
edgment, and  that  she  have  judgment  reinstating  her  legal  mortgage 
npon  said  lands  for  the  sum  of  thirty -one  hundred  and  sixty -five 
dollars  as  having  effect  from  and  since  Novemk>er  27,  1888,  and 
ordering  the  payment  of  her  said  legal  mortgage  for  said  sum  in 
preference  to  the  mortgage  of  the  plaintiff  for  said  sum  of  thirty* 
one  hundred  and  sixty- five  dollars,  with  recognition  of  her  legal 
mortgage  therefor  upon  all  the  lands  of  her  said  husband,  and  par- 
ticularly upon  the  property  referred  to  as  having  effect  from  and 
since  November  27,  1883.  She  forther  prayed  that  the  sheriff  of 
DeSoto  parish  be  notified  of  the  third  opposition  and  ordered  to  hold 
the  proceeds  of  sale  of  said  property  when  sold  until  farther  ordera 
of  the  court  in  said  suit,  and  that  upon  a  final  hearing  she  have 
judgment  decreeing  her  to  be  paid  in  fall  the  amount  of  her  claim ^ 
principal,  interest  and  costs,  in  preference  to  the  plaintiff. 
Mrs.  Talbert  simultaneously  instituted  direct  proceedings  in  the 
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District  Court  for  De  Soto  parish  against  her  husband  and  the  clerk 
of  the  District  Court  for  that  parish  for  the  annulment  and  setting 
aside  of  the  said  act  of  acknowledgment  of  payment  and  authoriza- 
tion to  cancel  her  mortgage — for  the  recognition  of  her  claims 
against  her  husband  and  the  mortgage  securing  the  same,  and  the  re- 
instatement of  the  evidence  of  the  same  upon  the  records  of  the 
Recorder's  office  in  De  Soto  parish.  By  consent  cf  parties  this  pro- 
ceeding was  consolidated  with  and  tried  with  the  main  suit.  The 
plaintiff  in  executory  proceedings  and  the  clerk  of  the  District  Court 
of  De  Soto  answered  by  pleading  first,  the  general  issue.  The 
Equitable  Securities  Company  then  averred  that  it  acquired  the 
mortgage  notes  attached  to  their  petition  for  a*valuable  consideration 
in  due  course  of  business  and  before  maturity ;  that  is  to  say,  said 
paper  was  acquired  by  it  on  or  about  the  23th  of  November,  1894, 
since  which  time  it  had  been  the  legal  holder  and  owner  thereof. 
That  when  it  acquired  said  paper  there  was  exhibited  along  with 
said  notes  a  mortgage  certificate  issued  from  the  clerk's  office 
of  De  Soto  parish  wherein  said  land  is  situated,  which  showed  that 
the  notes  acquired  by  it  were  secured  by  special  mortgage  on  the 
real  estate  of  the  maker,  and  that  said  mortgage. was  the  only 
existing  mortgage  against  said  property,  and  that  upon  the  faith  of 
said  mortgage  certificates  it  acquired  said  notes  before  maturity  for 
a  valuable  consideration  and  in  due  course  of  business.  It  denied 
the  existence  of  any  legal  mortgage  in  favor  of  the  wife,  or  that  the 
same  had  any  existence  in  point  of  fact  or  truth ;  but  averred  that  if 
she  ever  had  a  legal  mortgage  (which  was  denied) ,  she  on  the  27th  of 
May,  1889,  before  a  notary  public  and  attesting  witnesses,  acknow- 
ledged that  the  same  '^  had  been  paid  in  full,"  and  *'  authorized  and 
empowered  the  clei^  and  ex-oj^'o  recorder  of  the  parish  of  De  Soto 
to  cancel  said  legal  mortgage  in  full  and  erase  the  same  from  the 
records  "  of  his  offil^e.  That  at  the  time  it  acquired  said  property  it 
had  no  knowledge  or  intimation  that  the  said  Mrs.  Talbert  ever  had 
tfny  legal  mortgage^  or  claimed  to  have  any  legal  mortgage,  against 
the  property  of  her  husband ;.  that  it  acted  solely  on  the  faith  of  the 
mortgage  certificatd  issued  by  the  clerk,  and  that  If  there  existed 
any  equities  as  between  the  said  Mrs.  Talbert  and  the  original  owners 
of  said  paper  the  seizing  plaintiff  could  not  be  affected  by  any  claim 
now  set  up  by  the  wife. 

It  specially  denied  that  W.  P.  Ford  ever  acted  as  agent  for  it  or 
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the  Equitable  Mortg^age  Company,  or  the  said  Norman  F.  Thompson, 
in  this  transaction,  bat  specially  averred  that  Ford,  in  secaring  the 
money  for  the  hnsband,  acted  as  his  agent,  and  was  never  in  any  way 
connected  with  it  in  connection  with  this  or  any  other  matter  what- 
ever; it  denied  that  Ford  ever  made  any  fraudulent  representationa 
to  the  wife  to  secure  the  cancellation  of  her  pretended  legal  mortgage, 
or  that  her  hnsband  exercised  any  marital  influence  or  coercion  over 
her  or  any  threats  or  violence,  but  averred  that  the  act  of  date 
May  27,  1889,  was  signed  freely  and  voluntarily  by  her.  That  at 
the  time  said  original  loan  was  made  to  the  husband  there  existed 
a  special  mortgage  on  said  real  estate  for  the  sum  of  eighteen 
hundred  dollars,  with*  eight  per  cent,  per  annum  interest  from 
January  1,  1888,  which  said  amount  was  secured  by  special  mort- 
gage on  the  property  referred  to,  which  mortgage  was  held  by 
John  Shuttleworth,  a  citizen  of  Shreveport,  which  mortgage  waa 
superior  in  rank  to  that  claimed  by  Mrs.  Talbert;  that  the  amount 
borrowed  by  the  husband  through  Norman  F.  Thompson  was  paid  to 
Shuttleworth  in  satisfaction  of  said  mortgage  noce,  admittedly  of 
superior  rank  to  the  mortgage  now  asserted  by  Mrs.  Talbert,  and  in 
any  event  said  real  estate  is  bound  for  the  payment  of  said  notes  aa 
asserted  by  plaintiff  by  preference  over  the  claim  now  propounded 
by  Mrs.  Talbert,  on  the  ground  and  for  the  reason  that  the  amount  of 
money  borrowed  by  her  husband  enured  to  her  benefit,  in  that  it  dis- 
charged a  superior  lien  to  that  claimed  by  her  in  this  suit;  that  the 
identical  money  so  borrowed  by  the  hnsband  was  paid  by  the  original 
lender  to  said  Shuttleworth  for  the  mortgage  note  referred  to,  which 
was  canceled,  whereby  Mrs.  Talbert  was  benefited  and  whereby  the 
mortgage  now  asserted  by  plaintiff  became  a  superior  lien  upon  the 
property  in  favor  of  the  holder  and  owners  of  the  mortgage  notes  or 
bonds  executed  by  Talbert  and  now  owned  by  the  plaintiff.  The 
premises  considered,  both  prayed  that  the  claims  and  pretensions  of 
the  wife  be  totally  and  wholly  rejected. 

The  District  Court  rendered  jud^^ment  recognizing  and  enforcing 
the  wife's  mortgage  against  the  property  referred  to  for  the  sum  of 
twenty-five  hundred  dollars,  as  having  effect  from  and  after  Novem- 
ber 23,  1883,  and  ordering  that  the  cancellation  of  the  said  legal 
mortgage  on  May  28,  1889,  by  the  deputy  clerk  of  De  Soto  pariah  be 
annulled  and  set  aside  as  having  no  legal  effect ;  also  ordering  that  the 
legal  mortgage  of  Mrs.  Talbert  be  reinstated.  The  judgment  further 
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decreed  that  the  mortgage  held  by  the  plaintiff  in  executory  proceed - 
Inge  was  inferior  and  subordinate  in  rank  to  the  legal  mortgage  of  the 
wife  for  the  sum  of  twenty- five  hundred  dollars  and  ordered  that  the 
amount  of  her  mortgage  claim  for  twenty -five  hundred  dollars  be 
paid  to  Mrs.  Talbert  out  of  the  proceeds  of  the  sale  of  the  real  estate 
referred  to  when  sold,  by  preference  to  the  plaintiff.  It  further 
decreed  that  the  wife  have  judgment  against  her  husband  for  the 
sum  of  twenty- five  hundred  dollars,  with  recognition  of  legal  mort- 
gage therefor  from  and  since  November  27, 1883.  It  further  decreed 
that  the  rule  s\^ed  out  be  made  absolute — that  the  plaintiff  pay  the 
costs  of  the  intervention  and  the  costs  of  the  rule,  and  that  the  hus- 
band pay  the  costs  of  the  main  suit  against  him. 

The  Equitable  Securities  Company  appealed. 

On  the  27tb  day  of  May,  1889,  Mrs.  Bella  Talbert,  wife  of  Silas  F. 
Talbert,  and  Silas  F.  Talbert  himself,  signed  the  following  instru- 
ment: 


"} 


**  State  of  Louisiana, 
'« Parish  of  of  Caddo 

**  Before  me,  the  undersigned  authority,  personally  appeared  Mrs. 
Bella  Talbert,  wife  of  and  authorized  by  Silas  F.  Talbert,  residents  of 
De  Soto  parish,  who  declared  to  me  that  the  legal  mortgage  for  the 
sum  of  thirty- one  hundred  and  sixty- five  dollars  in  her  favor, 
against  the  property  of  her  husband  as  recorded  in  Book  of  Mort- 
gages X,  page  808,  of  the  records  of  De  Soto  Parish,  La.,  have  been 
paid  to  her  in  full. 

^*  She  further  declared  that  she  does  by  these  presents  authorize 
and  empower  the  clerk  and  ex-o^cto  Recorder  of  the  parish  of  De 
Soto  to  cancel  said  legal  mortgage  in  full  and  erase  same  from  the 
records. 

''  Thus  done  and  passed  at  Shreveport,  La.,  on  this  the  27th  day  of 
May,  1889,  in  the  presence  of  the  attesting  witnesses. 

*'  Bella  Talbert. 
•*  S.  F.  Talbert. 
*'  Attest: 

"A.  J.  Reynolds. 

•*  John  Shxjttlbworth. 

"  W.  P.  Ford, 
"  Clerk  and  Ex-Offlcio  Notary  Public.'^ 
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At  that  time  there  stood  recorded  on  the  books  of  the  mortgage 
office  of  De  Soto  evideDce  of  aa  indebtedness  of  thirty -one  faandred 
and  sixty- five  dollars  by  Silas  F.  Talbert  to  his  wife — the  said  regis- 
try carrying  with  it,  as  its  effect,  the  placing  of  a  general  legal  mort- 
gage for  the  amount  stated  on  the  real  property  of  the  husband  in 
De  Soto  parish  in  favor  of  the  wife. 

Upon  the  next  day  (May  28)  Silas  F.  Talbert,  by  notarial  act  before 
W.  P.  Ford,  notary,  in  Oaddo  parish,  executed  a  number  of  promis- 
sory notes,  among  which  were  the  notes  sued  on  in  this  action,  and 
secured  payment  of  the  same  by  special  mortgage  on  certain 
described  property  in  the  parish  of  De  Soto.  The  notes  were  payable 
to  bearer,  but  in  the  mortgage  act  they  were  declared  to  represent 
an  indebtedness  due  by  the  mortgagor  to  Norman  F.  Thompson, 
represented  in  the  act  by  W.  G.  Boney,  The  certificate  of  the 
recorder  of  mortgages,  required  by  Art.  3364  of  the  Civil  Code  to 
have  been  attached  to  the  mortgage  act  declaring  the  mortgages 
which  were  inscribed  on  the  object  of  the  contract,  was  not  furnished 
to  the  notary. 

On  the  28th  of  May  the  deputy  recorder  of  De  Soto  copied  in  full, 
across  the  record  of  the  instrument  evidencing  in  that  parish  the 
wife's  mortgage,  a  copy  of  the  act  which  has  just  been  referred  to  as 
having  been  signed  by  her  the  preceding  day,  in  which  she  acknowl- 
edged payment  in  full  of  her  mortgage  and  authorized  the  recorder 
of  De  Soto  to  erase  the  same  from  the  records,  and  below  the  copy 
wrote : 

*^  By  virtue  of  the  above  authority,  I  hereby  cancel  and  erase  this 
mortgage  in  full,  and  flie  said  act  in  my  office  as  my  authority  for  so 
doing. 

"This  May  28,  1889. 
**  (Signed)  W.  J.  Elaic, 

**  Deputy  Clerk  and  Ex- Officio  Deputy  Recorder. ^^ 

The  notes  in  question  passed  into  the  possession  of  the  Equitable 
Mortgage  Oompany  about  the  5th  of  June,  1889.  They  were  depos- 
ited by  said  company  with  the  American  Loan  and  Trust  Company 
on  or  about  the  7th  of  August,  1889.  They  were  so  deposited  and 
pledged  as  collateral  security  with  the  American  Loan  and  Trust 
Company  as  trustee  for  the  holders  of  debentures  of  the  Equitable 
Mortgage  Company.     Afterward   the  New  York  Security  and  Trust 
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OompaDy  succeeded  to  the  American  Loan  and  Trust  Company  as 
trustee  and  the  securities  passed  to  it  as  such  trustee.  The  Equi- 
table Mortgage  Company  defaulted  on  the  1st  of  September,  1893, 
on  the  interest  coupons  on  the  debentures  for  which  (among  others) 
the  notes  were  pledged.  Thereupon  the  trustee  sold  the  notes  with 
a  mass  of  other  securities  to  the  plaintiff,  the  Equitable  Securities 
Company.  The  total  amount  of  notes  so  purchased  amounted  to 
several  millions  of  dollars,  and  payment  for  same  was  made  in  the 
debentures  or  obligations  of  the  old  Equitable  Mortgage  Company, 
which  had  been  acquired  by  the  Equitable  Securities  Company 
through  purchases  from  the  holders  thereof.  The  amount  of  obli- 
gations thus  surrendered  in  payment  for  the  notes  so  sold  was  ap- 
proximately the  face  value  of  the  notes. 

The  Equitable  Securities  Company  having  proceeded  to  foreclose 
the  mortgage  security,  Talbert's  notes  held  by  it  was  met  by  the 
opposition  of  Mrs.  Talbert  on  the  grounds  set  up  in  her  pleadings. 

We  think  the  evidence  establishes  the  fact  that  W.  P.  Ford, 
the  notary  public  before  whom  was  passed  the  notarial  act  of 
acknowledgment  of  payment  and  the  act  of  mortgage  referred  to, 
was  the  agent  of  the  lender  of  the  money  to  Silas  F.  Talbert,  and  that 
Boney,  who  accepted  the  money,  was  a  mere  formal  party  to  the  act. 
We  think  it  more  than  likely  that  the  Equitable  Mortgage  Company, 
of  which  Norman  F.  Thompson  was  the  treasurer,  was  the  real  lender. 
It  is  claimed  on  behalf  of  the  plaintiff  that  the  money  was  lent 
and  the  mortgage  accepted  on  the  faith  of  the  public  records  which 
disclosed  that  at  the  time  of  the  giving  of  the  same  there  was  no 
other  mortgage  upon  the  property.  The  Equitable  Securities  Com- 
pany may,  prior  to  making  the  purchase  it  did  of  notes  from  the 
trustee,  have  had  before  it  acertiflcate  from  theRecorder  of  Mortgages 
of  De  Soto  parish  that  the  mortgage  held  by  the  Equitable  Mortgage 
Company  was  the  only  one  upon  the  property  mortgaged ;  and  may 
have  acted,  in  making  its  own  purchase  of  notes,  to  a  certain  extent 
on  the  faith  of  such  a  certificate ;  but  the  mortgage  itself  was  not  taken 
on  the  strength  of  such  a  certificate,  as  the  wife's  mortgage  was  still  of 
record  in  De  Soto  when  that  mortgage  was  accepted.  The  original 
parties  may  have  acted  in  view  of  the  recital  of  payment  made  in  the 
notarial  act  executed  the  day  before  and  upon  a  reliance  that  when 
that  act  should  have  been  recorded  later  in  De  Soto,  and  acted  upon  by 
(he  Recorder  of  De  Soto,  the  mortgage  of  the  wife  would  be  thereby 
canceled. 
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It  is  further  claimed  by  the  plaintiff  that  even  if  the  act  o 
acknowledgment'  of  payment  and  the  act  of  cancellation  wonld  have 
been  for  any  reason  nail,  void  and  of  no  effect  as  against  Norman  F. 
Thompson  or  the  Equitable  Mortgage  Company,  it  would  have  fall 
force  and  effect  in  its  favor,  as  it  acquired  the  notes  before  maturity 
without  notice  in  due  course  of  trade  and  for  a  valuable  considera- 
tion— that  they  were  third  parties  holding  in  good  faith  and  under 
circumstances  such  as  to  cut  off  all  the  equities  existing  in  favor 
of  the  wife  as  against  the  original  parties  both  as  to  the  notes  and 
the  mortgage,  and  that  Mrs.  Talbert  is  by  her  act  estopped  from 
contesting  its  rank  of  mortgage. 

We  first  direct  our  attention  to  the  notarial  act  in  which  Mrs.  Tal- 
bert acknowledged  she  had  been  paid  in  full  the  amount  of  her  mort- 
gage. That  declaration  is  at  best  a  statement  of  fact— ^a  mere  ad- 
mission of  a  receipt  of  money  which  is  not  conclusive  and  not  bind- 
ing, if  not  true — the  fact  that  the  receipt  is  acknowledged  before  a 
notary  adds  no  weight  to  it.  Brannon  vs.  Mesick,  10  Oal.  95.  It  is 
open  to  explanation  by  parol.     Cole  vs.  Taylor,  22  N.  J.  L.  59. 

As  between  the  husband  and  wife  it  can  not  be  pretended  the 
latter  can  not  go  behind  the  receipt  and  disprove  it. 

We  are  satisfied  as  a  matter  of  fact  (in  spite  of  the  acknowledg- 
ment of  Mrs.  Talbert)  that  she  has  never  been  repaid  by  her  hus- 
band the  amount  of  the  recorded  claim  which  she  held  against  him» 
and  that  the  act  before  Ford  was  simply  a  measure  designed  by  her 
husband  and  Ford  to  obtain  a  loan  without  pursuing  the  formalities 
required  by  law,  in  order  to  give  to  the  party  from  whom  he  was  to 
borrow  the  money  a  first  mortgage  on  his  property.  We  think  it 
was  likely,  from  the  wife's  testimony,  that  the  husband  would  have 
had  trouble  in  obtaining  the  consent  of  his  wife  had  he  endeavored 
to  ha\  e  had  her  waive  her  rank  of  mortgage  in  favor  of  the  lender 
by  following  out  the  provisions  of  Art.  129  of  the  Civil  Code.  Had 
that  course  been  pursued  she  would  have  had  placed  squarely  and 
directly  before  her  the  nature,  character  and  effect  of  the  act  she 
was  called  on  to  sign,  and  everything  points  to  the  course  resorted 
to  by  Ford  and  Talbert  as  having  been  adopted  as  an  easy  and  con- 
venient manner  of  avoiding  anticipated  difficulties  and  evading  the 
provisions  of  the  law  enacted  for  the  protection  of  the  rights  of  married 
women.  We  regard  the  two  acts  before  Ford  as  parte  of  one  and  the 
same  transaction  and  think  they  should  be  read  and  taken  together.    If 
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Mrs.  Talbert  (who  had  been  evidently  taken  to  Shreveport  in  order 
that  the  loan  to  her  husband  should  be  consnmmated)  had  been  a  di- 
rect party  to  the  act  of  mort|!:aKe  of  the  28th  of  May,  and  had  been 
caased  to  make  therein  the  same  declaration  which  she  did  in  the 
notarial  act  of  the  day  before,  and  to  give  the  recorder  of  De  Soto 
anthorization  to  cancel  her  legal  mortgage  from  the  records 
of  that  parish,  would  Norman  F.  Thompson  (declared  to  be),  the 
mortgagor  in  that  act,  through  her  participation  in  the  act  of  mort- 
gage, in  that  manner  have  succeeded  in  obtaining  a  first  mortgage  in 
the  husband's  property?  We  are  of  the  opinion  that  he  would  not;  that 
he  would  have  had  no  right  to  rest  upon  the  verity  of  an  acknowl- 
edgment of  payment  so  made;  that  he  would  have  had  to  make 
inquiry  and  inform  himself  of  the  truthfulness  of  that  statement  or 
take  the  risk  of  the  fact  being  in  reality  as  it  was  declared  to  be. 
With  all  the  parties  present,  with  a  simple  legal  form  leading  up 
directly  to  the  obtaining  of  a  first  mortgage  (if  all  parties  were  in 
good  faith),  a  turning  aside  from  that  method  to  rest  upon  a  wife's 
simple  acknowledgment  of  payment,  coupled  with  an  authorization 
to  the  recorder  of  the  parish  of  De  Soto  to  subsequently  cancel  her 
mortgage,  would  have  been  a  palpable  evasion  of  the  formalities  of 
law  in  aid  of  the  palpable  object  of  the  parties  to  obtain  a  renuncia* 
tion  of  the  wife  in  favor  of  the  lender. 

We  think  the  parties  can  take  nothing  by  separating  the  two  acts;; 
their  connection  is  visible  and  their  separation  was  more  likely,  aa 
we  have  said,  to  have  led  up  to  the  wife  being  taken  at  a  disadvan- 
tage than  had  one  single  act  been  resorted  to. 

We  were  at  one  time  impressed  with  the  idea  that  as  the  wife  who- 
had  entrusted  her  paraphernal  funds,  or  the  administration  of  her 
paraphernal  property  to  her  husband,  was  authorized  to  resume  it  at 
will,  the  husband  would  be  entitled  as  a  correlative  right  to  call  for 
his  protection  for-  a  receipt  from,  her  evidencing  that  he  had 
returned  to  her  all  that  he  had  received,  and  that  having  in  his 
possession  such  receipt  he  would  be  entitled,  on  producing  the  same 
to  the  recorder,  to  insist  upon  a  cancellation  of  the  wife's  mort- 
gage; but  we  are  satisfied  that  the  right  to  a  receipt  would  not 
carry  with  it,  as  a  necessary  consequence,  a  right  to  obtain  thereon 
the  cancellation  of  the  mortgage  when  one  should  have  been  given. 
The  extinction  of  the  mortgage  would  result  from  the  actual  pay- 
ment of  the  money  and  not  from   a  mere  extra-judicial  acknowU 
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ledgment  of  payment  easily  procurable  almost  at  all  times  by  a  has- 
1>aDd.  The  written  receipt,  as  we  have  said,  is  a  mere  inconclasive 
admission  on  which  parties  have  no  right  to  rely  when  given  by  a 
wife  to  a  husband — subjected,  as  she  is,  to  marital  influence.  A 
release  is  something  different  from  a  receipt.  A  release  extinguishes 
la  pre-existing  right,  while  a  receipt  is  mere  evidence  of  a  fact. 

We  are  next  to  inquire  whether  the  plaintiff  has  by  purchase  of 
the  notes  acquired  any  greater  right  of  protection  than  Norman  F. 
Thompson  had  in  the  premises.  Mrs.  Talbert  does  not  question  the 
fact  that  plaintiff  has  a  valid  debt  and  a  valid  mortgage  against  her 
husband  and  her  husband's  property;  what  she  denies  is,  that  plain- 
tiff's mortgage  ranks  her  own.  The  original  holder  of  the  notes,  as 
we  have  said,  accepted  his  mortgage,  not  on  the  strength  of  the  con- 
dition of  the  public  record,  as  claimed,  but  on  reliance  upon  an 
incorrect  statement  and  admission  of  fact  made  by  the  wife  The 
plaintiff  had  no  dealings  whatever  with  Talbert  or  his  wife. 
Plaintiff  holds  the  mortgage  as  a  mere  assignee,  and  takes  no 
neater  rights  in  the  premises,  as  to  the  mortgage,  than  its  assignor 
had.  The  mortgage  is  not  negotiable  in  the  same  sense  as  negotiable 
notes  are  negotiable:  and  the  rules  governing  the  equities  in 
matters  of  negotiable  notes  have  no  bearing.  We  do  not  think 
that  our  decisions  granting  protection  to  third  parties  dealing  on  the 
tfaith  of  the  condition  of  the  public  records  reach  this  case.  The 
record  itself  would  have  disclosed  the  fact  that  the  cancella- 
tion of  the  mortgage  rested  upon  a  mere  declaration  of  the  wife 
that  she  had  been  paid,  and  the  execution  of  the  double  acts 
before  Ford,  notary,  shown  thereon,  would  have  exhibited  the  whole 
situation.  It  has  been  held  that  money  receipted  for,  but  not  in  fact 
paid,  might  be  shown  even  against  an  innocent  third  person  who 
relied  upon  the  receipt  without  inquiry  (Travelers'  Ins.  Co.  vs. 
Chappelon,  83  Ind.  429).  We  think  this  case  is  brought  fairly  within 
the  decision  in  Luckett  vs.  The  Canadian  and  American  Mortgage  and 
Trust  Company,  47  An.  1259.  We  are  of  the  opinion  that  Mrs.  Tal- 
bert is  not  estopped  by  her  declaration  made  in  the  act  before  Ford, 
nor  by  the  cancellation  of  her  legal  mortgage  on  the  records  in  favor 
of  the  plaintiff  in  this  case. 

It  is  urged  by  appellant  that,  even  though  the  legal  mortgage  in 
favor  of  the  appellee  be  held  to  have  always  existed  on  her  husband's 
property,  it  should  take  rank  below  its  own,  inasmuch  as,  with  the 
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moaey  borrowed  by  the  hqsband,  a  mortgage  on  the  property  prim- 
ing that  of  the  wife  was  paid  and  extinguished,  and  the  wife  would 
be,  therefore,  to  that  extent  benefited.  There  would  be  no  benefit 
resnItlDg  to  the  wife  from  a  mere  substitution  of  creditors.  No  con- 
ventional subrof^ation  is  claimed  to  have  been  made,  and  no  fact  has 
been  shown  from  which  legal  subrogation  has  taken  place.  Appel- 
lant's contention  on  this  branch  of  the  case  is  not  well  founded* 
2  An.  774,  Fontenot  vs.  Soileau ;  7  An.  140,  Qale  vs.  Matta. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed. 

Mr.  Justiob  Blancuard  takes  no  part  in  this  decision,  having 
recused  himself. 


No.   12,808. 
SUCCBSSION  OF  Dr.  EuasNB  Rabassb. 

It  is  claJmed  that  altbou^b  aa  execator  bad  filed  an  answer  to  the  appeal  from  a 
Judgment  on  bis  account,  bis  answer  presents  no  issue  to  tbe  court  to  be  tried ^ 
for  the  reason  that  the  executor  and  tbe  sucoesslon  be  represents  are  without 
any  Interest  in  tbe  result  of  tbe  opposition;  that  the  suocession  was  fully 
solvent;  that  tbe  heirs  had  made  themselves  parties  to  tbe  prooeediugs  In  tbe 
lower  court  and  opposed  tbe  claims,  and  the  only  persons  to  be  affected  by  the 
judgments  would  be  tbe  heirs  themselves,  and  it  was  for  them  to  ask  an  amend- 
ment of  the  Judgment  and  not  tbe  executor. 

Htld:  Tbe  intervention  of  the  heirs  and  their  Joining  tbe  executor  did  not  have 
the  effect  of  dismissing  tbe  latter  from  tbe  suit.  Tbe  oppositions  were  directed 
to  his  account,  and  he  Is  necessarily  a  party  until  all  tbe  Issues  raised  by  oppo- 
nents Ate  finally  disposed  of  contradictorily  with  him. 

While  the  Legislature  of  this  State  may  have  the  right  of  prohibiting  Frenchmen 
from  possessing  personal  or  real  property  by  the  same  title  and  in  tbe  same 
manner  as  citizens  of  the  United  States,  it  has  not  as  yet  thought  proper  to 
exercise  that  right.  On  tbe  contrary,  it  has  permitted  them  up  to  tbe  present 
time.  In  that  respect,  to  stand  on  the  same  plane  with  our  own  citizens.  Oocu- 
pying  that  station,  the  provisions  of  tbe  treaty  with  France  declare  that  in  no 
case  shall  they  be  subjected  to  taxes  on  transfer,  inheritance  or  any  other, 
different  from  those  paid  by  our  own  citizens  themselves,  or  to  taxes  which 
shall  not  be  equally  imposed.    Succession  of  Rixner,  48  An.  539. 

An  instrument  by  which  the  maker  engages  to  pay  a  certain  sum  of  money  on  the 
order  of  tbe  maker,  which  has  never  received  tbe  endorsement,  upon  tbe  fact 
of  which  endorsement  alone  a  promise  of  payment  had  been  made,  is  incom- 
plete, and  in  that  condition  could  not,  on  a  note,  be  enforced  against  the 
maker.    C.  C,  Arts.  1905, 1906. 

Delivery  by  the  makbb  to  a  particular  person,  even  though  accompanied  by 
words  indicative  of  a  gift  or  donation  of  the  same,  does  not  stand  In  lieu  of,  Is 
not  a  substitution  for,  nor  is  it  equivalent  of  an  endorsement.    The  situation 
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does  not  correspond  at  all  with  that  of  dellTcry  by  the  holdbr  of  a  note  to 
wkott  order  It  was  made  payable  to  a  thlrcT  person,  accompanied  by  words  of 
assignment.  In  the  one  case  there  would  be  a  Terbal  assignment  of  9l perfected 
■  iking;  in  the  other,  of  a  thing  which  would  pass  into  the  hands  of  the  party 
who  had  received  It  wtk  something  requiring  $tfU  to  be  done  to  give  it  existence 
Such  an  Instrument  can  not  be  made  available  as  a  note.  Nelthe  r  is  It  enforce 
able  as  a  donation  or  a  gift. 

A  party  contemplating  making  a  donation  must  see  to  It,  whatever  be  the  act  or 
instrnmentallty  he  proposes  to  employ  as  the  medium  of  carrying  out  his 
Intention,  that  It  fulfils,  itse/f,  all  the  conditions  of  regularity  required  to  give 
efllcacy  to  that  particular  act. 

An  instrument  such  as  has  been  described  Is  fatally  defective,  viewed  either  as 
a  note  or  a  donation. 

It  can  not  be  made  use  of  to  sustain  a  claim  made  for  remuneration  for  services 
rendered  as  a  recognition  of  liability  for  remuneration,  and  as  fixing  the  value 
of  the  same  when  the  evidence  establishes  that  the  services  were  not  of  a 
character  such  as  would  Imply  or  give  rise  to  an  expectation  on  the  part  of 
those  who  rendered  them  that  they  should  be  remunerated,  nor  on  the  part 
of  those  who  received  them  that  they  would  be  called  upon  to  do  so,  but  were 
merely  the  customary  and  almost  necessary  acts  of  kindness  incident  to  and 
resulting  from  close  Intimate  relations  between  the  parties;  services  leading 
up  to  friendship,  affection  and  the  rendering  of  reciprocal  services,  but  not  to 
payment  in  money.  There  are  services  which  do  not  give  rise  to  debt  nor  to 
remunerative  donations,  but  may  very  naturally  and  legitimately  give  rise  to 
and  be  sustained  as  donations  proper  when  properly  evidenced.  C.  0. 177S; 
Adams  vs.  Succession  of  Mills,  49  An.  79ii. 

APPEAL  from  the  Civil  District  Ooorfc  for  the  Parish  of  Orleans. 
Ellis,  J. 


Henry  ChiapeUa  for  Testamentary  Execator,  Appellee. 


J,  Numa  Augustin  and  Charles  F,  Claiborne  for  Mesdames  Pincant 
and  Moisson,  Intervenors,  Heirs,  Appellees. 


Louque  dt  Pomes  for  Pierre  Lavigne,  Opponent,  Appellant. 


Branch  K.  MUler  for  Board  of  Administrators  of  Gbarity  Hospital, 
Appellant. 


Dinkelspiel  &  Bart  for  Miss  IVfarie  Maary,  Opponent,  Appellant. 


P.  L.  Fourchy  for  Mrs.  Alphonse  Foulqaier,  Oppouent^  Appellant. 
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D.  B.  H,  Chaffe  for  F.  Rivers  Richardson,   Subrogee  of  Albert 
Lavigna,  Opponent,  Appellant. 


Argaed  and  submitted  April  16,  1897. 
Opinion  handed  down  June  19,  1897. 
Rehearing  refused  June  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

NicHOixs,  O.  J.  Dr.  Eugene  Rabasse,  a  citizen  of  France,  but  for 
many  years  a  resident  of  the  city  of  New  Orleans,  died  in  that  city 
on  the  26th  of  February,  1895,  leaving  a  last  will  and  testament,  by 
which  the  bulk  of  his  fortune  was  left  to  collateral  relatives,  living 
in  France.  Armand  Bossn  was  appointed  and  qualified  as  dative 
testamentary  executor  of  the  will. 

The  testamentary  executor  having  filed  an  account  of  his  adminis- 
tration, a  number  of  persons  opposed  the  same.  Among  those  were 
Theodorine  Belly  (wife  of  Alphonse  Foulq^ier) ,  Miss  Marie  Alex- 
andrine Maury,  Pierre  Lavigne,  the  Charity  Hospital  in  New  Orleans 
and  Albert  Lavigne. 

The  District  Court  rejected  entirely  the  opposition  of  Mrs.  Foul- 
quier,  Pierre  Lavigne  and  the  Charity  Hospital,  and  rejected  in  part 
that  of  Miss  Maury  and  of  Albert  Lavigne,  giving  judgment  in  favor 
of  Miss  Maury  for  the  sum  of  five  hundred  dollars,  and  in  favor  of 
Albert  Lavigne  (or  rather  of  F.  Rivers  Richardson,  who  became 
before  trial  the  assignee  of  Albert  Lavigne's  claim)  for  the  sum  of 
three  hundred  dollars. 

All  five  of  the  opponents  appealed. 

The  testamentary  executor  and  the  heirs  moved  in  the  Supreme 
Court  to  have  the  judgment  in  favor  of  Miss  Maury,  and  that  in  favor 
of  Albert  Lavigne,  reversed,  and  these  demands  rejected  in  entirety. 

It  is  objected  that  no  amendments  can  be  made,  as  this  case  was 
first  fixed  for  trial  for  Tuesday,  March  16,  1897,  and  the  answers  of 
the  heirs  at  law,  claiming  an  amendment,  were  not  filed  until  April 
10,1897.  That  though  it  be  true  the  executor  had. filed  an  answer 
to  the  appeal  previous  to  the  first  fixing,  yet  his  answer  presents  no 
issue  to  the  court  to  be  tried,  for  the  reason  that  he  and  the  succes- 
sion proper  (in  so  far  as  he  represents  the  same)  are  without  any 
interest  in  the  result  of  the   opposition.     That  the  succession  was 
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fully  solvent,  even  admitting  all  the  claims  set  np  in  opposition,  and 
woald  leave  a  large  surplus.  That  the  heirs  had  made  themselves 
parties  to  the  proceedings  in  the  lower  court  and  opposed  the  claims, 
and  the  only  persons  to  be  affected  by  the  judgments  would  be  the 
heirs  themselves,  and  it  was  for  them  to  ask  for  an  amendment,  not 
the  executor.  The  intervention  of  the  heirs  and  their  joining  the 
executor  did  not  have  the  effect  of  dismissing  the  latter  from  the 
suit.  The  oppositions  were  directed  to  his  account,  and  he  is  neces- 
sarily a  party  until  all  the  issues  raised  by  his  opponents  are  finally 
disposed  of  contradictorily  with  him.  We  think  he  was  authorised 
to  move  for  the  amendment  he  did,  and  it  is  conceded  that  the 
motion  was  in  time  if  made  by  one  authorized  to  make  it. 

Miss  Maury's  opposition  is  based  upon  a  claim  that  the  succession 
is  indebted  to  her  in  the  sum  of  twenty -five  thousand  dollars,  with 
eight  per  cent,  per  annum  interest  from  the  1st  of  May,  1894.  She 
alleged' that  she  was  the  holder  and  owner  of  an  obligation  of  the 
following  tenor  and  obligation : 

''$25,000.  NouvELLE  Orleans,  ler  Mai,  1894. 

''  Une  ann6e  apr^s  date  je  prompts  de  payer  It  mon  propre  ordre  la 

somme  de  vingt-cinq  mille  piastres  pour  valeur  re9ue,  avec  intereta  ft 

8  pour  cent,  par  an,  h  partir  de  cette  date  jusqu'a  parfait  paiement. 

'« $25,000. 

(Signed)        "  E.  Rabassb." 

That  said  note  was  delivered  in  person  by  said  Eugene  Rabasse  to 
Jean  Maury  for  a  valuable  consideration,  as  mentioned  therein,  and 
she  acquired  said  note  from  said  Jean  Maury,  her  father,  for  a  valuable 
consideration. 

On  the  81st  of  May,  1895,  Miss  Maury  filed  a  supplemental  and 
amended  opposition,  in  which  she  averred  that  from  the  year  1872 
to  the  day  of  his  death,  on  the  26th  of  February,  1895,  the  late 
Eugene  Rabasse  was  on  the  closest  terms  of  intimacy  with  her  father 
and  family,  consisting  of  Jean  Maury,  his  wife,  and  their  daughter,, 
the  opponent.  That  when  in  New  Orleans,  not  pursuing  his  avoca- 
tion and  profession  in  the  country,  said  Rabasse  was  a  constant  and 
assiduous  visitor  of  opponent's  father's  family,  where  he  constantly 
and  almost  daily  dined  at  the  table  of  the  family.  That  her  father 
was  a  master  cook  and  served  as  such  in  establishments  of  conse- 
quence, and  was,  at  the  time  of  the  filing  of  the  opposition,  retired 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1409 

SucoesBion  of  Babasse. 


from  service.  That  Rabasse  was  a  bachelor  well  advanced  in  years, 
greatly  enjoyed  to  be  in  the  company  of  opponent's  family  and  to 
dine  with  them,  and  greatly  relished  the  fine  and  dainty  dishes  pre- 
pared by  opponent's  father  and  served  for  him  and  the  family  when- 
ever he  dined  with  them.  That  he  always  expressed  to  the  family  his 
great  appreciation  and  gratification  at  the  trouble  taken  to  receive 
him.  That  Rabasse,  who  was  a  very  wealthy  man,  always  promised 
to  remember  the  family  who  treated  him  so  well,  when  he  wonld 
make  his  will,  and  to  recognize  the  kind  attention  and  treatment  at 
their  hands  and  the  pleasant  hours  passed  in  their  company.  That  he 
repeatedly  made  said  promise  in  presence  of  the  family  and  other 
witnesses,  to  whom  he  expressed  his  great  gratification  and  apprecia- 
tion of  his  treatment  by  the  family.  That  on  the  1st  May,  1894,  the 
maker  of  the  note  sued  on  (Eugene  Rabasse) ,  in  opponent's  presecce, 
and  that  of  Pierre  Lavigne,  transferred  and  delivered  to  opponent's 
father,  Jean  Maury,  for  the  consideration  related  and  for  the  family, 
said  note,  at  the  time  above  stated,  at  his  residence  at  the  corner  of 
St.  Peter  and  Royal  streets.  That  since  the  repeated  promises  made 
by  said  Rabasse  to  recompense  opponent's  family  for  their  long  con- 
tinued kindness  and  attention  to  him  and  before  his  transfer  and 
delivery  of  said  note  to  opponent's  father,  Jean  Maury,  opponent's 
mother  died.  That  said  note  having  been  given,  transferred  and  deliv- 
ered to  said  Jean  Maury,  opponent's  father,  for  the  use  and  benefit  of 
his  family,  for  the  consideration  and  reasons  stated,  said  Jean  Maury, 
the  day  after  the  same  was  so  transferred  and  delivered  to  him  by 
Eugene  Rabasse,  and  he  had  received  and  accepted  its  delivery  and 
transfer  at  the  time  and  place  above  stated,  on  or  about  the  2d  of  May, 
1894,  at  their  home  on  Bienville  street,  transferred  and  delivered  the 
same  to  opponent,  who  accepted  said  transfer  and  delivery.  That 
the  consideration  of  said  transfer  and  delivery  by  opponent's  father 
to  her  was  in  accordance  with  the  expressed  and  unequivocal  state- 
ment and  intention  of  said  Rabasse ;  that  Baid  note  was  given,  trans- 
ferred and  delivered  for  the  use  and  benefit  of  the  family,  and 
entertaining  great  affection  and  esteem  for  opponent,  her  father, 
Jean  Maury,  gave,  transferred  and  deliveced  to  her  said  note  herein 
sued  on  at  the  time  and  place  stated. 

She  reiterated  *  all  the  allegations  of  the  original  opposition  and 
prayed  for  judgment  as  prayed  for  therein. 

On  the  trial  of  this  opposition,  the  court  of  its  own  motion  author* 
89 


1410  SUPREME  COURT  OP  LOUISIANA. 


Succession  of  Babasse. 


ized  opponent  to  amend  ber  pleadings  over  an  objection  made  by 
the  executor  and  heirs,  that  any  additional  sapplemental  petition  to 
change  the  issae  was  not  authorized  by  law.  The  executor  and  heirs 
reserved  a  bill  of  exception.  We  do  not  find  that  opponent  availed 
herself  of  her  privilege,  but  testimony  was  permitted^to  be  intro- 
duced as  if  an  amendment  had  been  made. 

In  the  opposition  of  Theodorine  Belly,  wife  of  Alphonse  Foulquier, 
she  averred  that  she  was  the  holder  and  owner  of  a  promissory  note 
dated  New  Orleans,  November  14,  1894,  payable  on  demand,  at  the 
office  of  P.  L.  Fonrchy,  attorney  at  law,  for  value  received,  for  the 
sum  of  twenty  thousand  dollars,  with  eight  per  cent,  per  annum 
interest  from  maturity  until  paid,  which  note  was  drawn  and  sub- 
scribed by  E.  Rabasse  to  the  order  of  Theodorine  Belly,  and  the  sig- 
nature of  said  Rabasse  to  said  note  witnessed  by  P.  Lavigne  and  L. 
Chambon. 

In  the  opposition  of  Pierre  Lavigne  he  averred  that  '*  he  was  the 
bona  fide  holder  and  owner  of  a  promissory  note,  dated  New  Orleans, 
January  26,  1896,  payable  sixty  days  after  date,  to  the  order  of  op- 
ponent, for  the  sum  of  fourteen  hundred  dollars,  with  eight  per  cent, 
per  annum  from  date,  drawn  by  E.  Rabasse.'' 

In  the  opposition  of  Albert  Lavigne  he  averred  that  he  was  the 
holder  of  a  promissory  note,  drawn  by  Dr.  Eugene  Rabasse  January 
4,  1895,  due  ninety  days  after  date,  in  his  favor,  for  the  sum  of  eight 
hundred  dollars,  with  eight  per  cent,  per  annum  interest  from 
date. 

The  Charity  Hospital  of  the  city  of  New  Orleans  claimed  to  be  en- 
titled to  be  placed  on  the  tableau  and  paid  ten  per  cent,  on  all  sums, 
and  on  the  value  of  all  property  to  which  the  heirs  and  legatees  of 
Dr.  Rabasse,  not  domiciliated  in  the  State  of  Louisiana,  and  not  being 
citizens  of  any  other  State  or  territory  of  the  United  States,  would 
be  entitled,  basing  its  demand  upon  the  provisions  of  Act  No.  130 
of  1894. 

The  claim  was  resisted  on  the  ground  that  the  heirs  and  legatees 
were  protected  from  the  tax  by  the  stipulations  of  the  Treaty  of 
the  United  States  with  France. 

The  executor  and  heirs  resisted  the  other  oppositions  by  substan- 
tially the  same  defence  as  to  all.  They  declared  that  they 
knew  neither  the  handwriting  nor  the  signature  of  the  late  Eugene 
Rabasse;  that  they  believed,  and  therefore  charged,  that  said  pre- 
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tended  notes  were  not  in  the  handwriting  of  Eagene  Rabasse,  and 
that  his  name  affixed  thereto  is  not  his  genuine  signature,  and  that 
said  notes  were  never  given  to  opponents  by  Rabasse,  and  they 
<;laimed  and  required  strict  proof  of  the  writing,  the  signature  and 
the  delivery  of  the  same.  That  if  said  notes  were  really  written  and 
signed  by  said  Rabasse  and  were  delivered  by  him  to  said  opponents, 
then  that  they  were  given  without  any  legal  or  sufficient  considera- 
tion having  been  received  by  him  or  paid  by  opponents,  and  the 
amounts  thereof  could  not  be  demanded  as  a  debt  due  by  him  or  his 
succession.  That  they  can  not  be  demanded  as  a  donation,  as  the 
donation  of  a  promissory  note  or  of  an  incorporeal  thing  to  be 
legal  and  binding  must  be  by  authentic  act ;  that  in  the  light  of  a 
4lisguised  donation  they  were  inoperative,  null  and  void,  either  as 
donations  inter  vivos  or  mortis  causa,  as  not  being  clothed  with  the 
iorms  required  by  law. 

In  the  case  of  Miss  Maury  it  was  specially  charged  that  the  instru- 
ment upon  which  she  declared,  was  not  a  promissory  note  to  be 
governed  by  and  entitled  to  the  protection  of  the  commercial  law. 
That  if  it  should  be  considered  as  an  acknowledgment  of  indebted- 
ness the  true  nature  and  origin  of  such  pretended  indebtedness 
should  be  alleged  and  approved  aliunde,  as  well  as  all  the  circum  - 
stances  connected  therewith. 

The  objection  that  the  instrument  was  not  a  promissory  note  was 
leveled  specially  at  the  fact  that  the  instrument  by  its  terms  was 
payable  to  the  order  of  the  maker,  and  had  never  been  endorsed  by 
him. 

ON  THE   OPPOSITION   OP  THE   CHARITY   HOSPITAL. 

In  the  succession  of  Rixner,  48  An.  568,  we  examined  and  con- 
sidered the  legislation  and  jurisprudence  of  the  State  upon  the  sub- 
ject of  the  taxation  of  foreign  heirs,  legatees  and  donees,  from  the 
time  of  the  passage  of  Act  No.  95  of  1828  (the  first  statute  bearing 
upon  that  subject)  down  to  and  inclusive  of  Act  180  of  1894,  the  act 
upon  which  opponent  bases  its  claims  herein. 

Referring  to  the  latter  act  we  said  that  *'  it  followed  the  language 
of  the  repealed  articles  of  the  Civil  Code  (Arts.  1221,  1222  and  1223) 
very  closely,  and  that  it  declared  the  legislative  purpose  to  be  to 
revive  the  same ;  that  the  phraseology  of  the  law  was  not  accidentally 
employed,  but  it  was  manifestly  employed  with  the  purpose  of  keep- 
ing our  law  in  line  with  the  provisions  of  previously  existing  treaties^ 
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which  are  the  *  snpreme  law  of  the  land '  (Sec.  2,  Art.  6,  United 
States  Constitntion)  ;  that '  the  Act  of  1894  reviving  the  articles  of 
the  Code,  which  had  been  repealed  fifteen  years  previously,  conld 
not,  in  any  event,  have  the  effect  of  breaking  the  force  of  the 
repeated  decisions  of  this  court  giving  an  interpretation  to  the  law 
of  1842,  which  had  been  kept  nnintermptedly  in  force  nntil  its  repeal 
by  the  Legislature  in  1877.'  " 

The  parties  interested  in  the  Rizner  succession  were  Italian 
subjects,  but  in  the  examination  of  the  legal  questions  involved  in 
that  litigation  we  incidentally  considered  the  treaty  between  the 
government  of  the  United  States  and  that  of  France,  using  the  fol- 
lowing language : 

''  The  following  is  an  extract  of  the  treaty  proclaimed  on  the  12th 
of  August,  1858,  viz. : 

*'  Art.  VII.  In  all  of  the  States  of  the  Union  whose  existing  laws 
permit  it,  so  long  and  to  the  same  extent  as  the  said  laws  shall  re- 
main in  force,  Frenchmen  shall  have  the  right  of  possessing  personal 
and  real  property  by  the  same  title  and  in  the  same  manner  as  the 
citizens  of  the  United  States.  They  shall  be  free  to  dispose  of  it  as- 
they  please,  either  gratuitously  or  for  value  received,  by  donation, 
testament  or  otherwise,  just  as  those  citizens  themselves ;  and  in  no- 
case  shall  they  be  subjected  to  taxes  on  transfer,  inheritance,  or  any 
others  different  from  those  paid  by  the  latter,  or  to  taxes  which  shall- 
not  be  equally  imposed."    Treaties  and  Conventions,  page  852. 

<*  The  first  sentence  has  exclusive  reference  to  the  right  of  French- 
men *  to  enjoy'  the  right  of  possessing  personal  and  real  property  by 
the  same  title  and  in  the  same  manner  as  the  citizens  of  the  United 
States,'  and  the  second  declares  that  *  Frenchmen  shall  be  free  to- 
dispose  of  their  property  as  they  may  please  '  and  in  no  case  shall 
they  be  subjected  to  taxes  on  transfer,  inheritance  or  any  others 
different  from  those  paid  by  the  latter,  or  to  taxes  which  shall  not 
not  be  equally  imposed.'  " 

"  It  is  with  the  latter  that  we  are  alone  concerned,  as  no  question 
has  been  raised  with  reference  to  the  right  of  Frenchmen  to  acquire 
and  hold  property  in  either  of  the  States  of  the  Union,  and  to  that 
alone  does  the  language  of  the  treaty  refer." 

In  the  Succession  of  Amat,  18  An.  405,  where  a  claim  similar  to 
the  one  advanced  in  this  case  was  before  the  court  as  against  French 
subjects,  the  court,  after  quoting  the  seventh  article  of  the  treatyr 
said: 
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'<  The  defendants  claim  to  be  exempt  from  paying  the  tax  claimed 
under  the  authority  of  the  treaty.  This  very  identical  question  was 
decided  adversely  to  the  State  (Mb.  Justiob  Oodbn  dissenting)  in 
the  case  of  the  Sbccession  of  Louis  Dnfour,  10  An.  891  *  *  *  We 
have  revised  the  decision  of  this  court  in  the  succession  of  Dufour, 
and  we  are  of  the  opinion  that  the  court  properly  applied  and  cor- 
rectly interpreted  the  seventh  article  of  the  treaty.  Our  laws  have 
always  permitted  Frenchman  to  enjoy  the  right  of  possessing  and 
owning  property  in  Louisiana,  and  under  the  treaty  of  1853  they  can 
not  be  subjected  to  taxes  on  transfers,  inheritance,  or  any  others 
different  from  those  paid  by  the  citizens  of  the  United  States,  or  to 
4;axes  which  are  not  equally  imposed." 

The  question  of  the  liability  of  Frenchmen  to  the  payment  of  an 
inheritance  tax  (levied  under  the  act  of  1866)  arose  in  1878,  and 
was  considered  in  the  matter  of  the  succession  of  the  Marquis  de 
•Oirc6  (Manning's  Unreported  Cases,  412),  decedent's  death  having 
occurred  in  France  in  1869.  The  court  held  that  the  act  of  1866 
was  a  revisory  statute,  which  merely  reiterated  the  provisions  of  the 
act  of  1842,  saying : 

<*  It  formed  a  part  of  the  general  revisory  legislation  which  has 
been  had  periodically  in  this  State  *  *  *  It  was  simply  a  repro- 
duction of  the  laws  of  previous  years,  which  had  existed  long  ante  - 
rior  to  the  date  of  the  (French)  treaty.  It  was  not  a  new  enactment, 
etc.,  but  a  reproduction  of  the  act  of  1842." 

The  French  heirs  were  relieved  from  the  payment  ot  the  tax  on 
the  authority  of  the  Dafour  and  other  cases  cited.  It  is  urged  upon 
us  that  this  last  decision  was  by  a  divided  court,  and  that  we  have 
before  us  what  the  former  court  did  not  have — a  statute  of  Louis- 
iana, enacted  since  the  promulgation  of  the  treaty  and  passed  with 
direct  reference  to  it,  indicating  unmistakably  an  intention  and 
purpose  on  the  part  of  the  Legislature  that  its  provisions  should  not 
thereafter  have  effect  on  successions  in  Louisiana. 

It  is  contended  that  the  Supreme  Oourt  of  the  United  States,  in 
Prevost  vs.  Qrenoux,  19  Howard,  p.  1,  expressly  recognized  the 
power  and  control  of  the  State  Legislature  over  the  operation  of  the 
treaty  within  the  limits  of  the  different  States,  when  it  made  the  fol- 
lowing declaration : 

'*  It  is  proper  to  say  that  the  obligation  of  the  treaty,  and  the 
operation  in  the  State  after  it  was  made,  depend  upon  the  laws  of 
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Loaisiana.  The  treaty  does  not  claim  for  the  United  States  the  right 
of  controlling  the  Buccession  of  real  or  personal  property  in  a  State ; 
and  its  operation  is  expressly  limited  to  the  States  of  the  Union 
whose  laws  permit  it,  and  so  long  and  to  the  same  extent  as  those 
laws  shall  remain  in  force.  And,  as  there  is  no  act  of  the  Legisla- 
tnre  repealing  this  law  and  accepting  the  provisions  of  the  treaty  so 
as  to  secnre  her  citizens  similar  rights  in  France,  this  conrt  might 
feel  some  difficnlty  in  saying  that  it  was  repealed  by  this  treaty  if  the 
State  court  had  not  so  expounded  its  own  laws  and  held  that  Louisi- 
ana was  one  of  the  States  in  which  the  proposed  arrangements  of 
the  treaty  were  to  be  carried  into  effect.'- 

Our  attention  is  called  to  the  fact  that  the  majority  of  the  court 
in  the  matter  of  the  succession  of  De  Circ6  declared  that  this  was  not 
an  otriteTj  bat,  on  the  contrary,  an  intimation  of  the  most  direct  kind 
that  courts  ever  give,  that  the  United  States  Supreme  Court  did  not 
think  the  treaty  applied  to  successions  in  Louisiana,  and  only  held 
that  it  did  because  the  State  court  had  so  held. 

It  is  true  that  that  statement  was  made,  but  the  ccart,  none  the 
less,  went  on  to  say  that  '*  the  Dufour  case  was  decided  in  1855  and 
that  of  Prevost  in  1857,  and  in  interpreting  the  article  of  the  treaty 
and  its  effect  on  our  law  imposing  the  tax  we  should,  in  a  case  of 
doubt,  more  readily  follow  a  decision  of  this  court  rendered  so  long 
as  twenty -four  years  ago  than  an  intimation  of  the  national  court 
that  the  decision  should  have  been  the  contrary." 

Counsel  in  the  De  Circ6  case  pressed  very  strongly  upon  the  conrt 
that  since  the  rendering  of  the  decisions,  to  whose  conclusions 
it  so  declared  its  adherence,  a  change  in  the  situation  had  taken 
place,  resulting  from  the  fact  the  Legislature  had,  by  positive  enact- 
ment of  a  date  later  than  that  of  the  treaty ,\imposed  an  inheritance 
tax  on  aliens ;  that  this  last  statute  was  passed  with  direct  reference 
to  the  treaty,  and  indicated  an  unmistakable  intention  on  the  part 
of  the  Legislature  to  counteract  the  effect  of  prior  decisions  of  the 
courc  and  an  unmistakable  purpose  that  the  treaty  provisions  should 
no  longer  have  effect  on  successions  in  Louisiana.  That  the  Legis- 
lature had  therein  attempted  to  exercise  and  did  exercise  its 
reserved  power  of  control  (recognized  by  the  Supreme  Court  of  the 
United  States)  over  the  subject  matter.  In  spite  of  this  contention 
the  court  maintained  and  followed  prior  decisions.  Counsel  in  the 
present  case  say  that  this  was  because  the  court  was  of  the  opinion 
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that  the  statute  (therein  referred  to  as  the  last  statute)  was  not  a 
new  enactment,  but  the  old  statute  placed  in  its  proper  place  as  part 
of  a  revisory  gronpin^  of  existing  laws,  but  we  think  undue  weight  is 
attached  to  the  statement  that  the  statute  was  not  a  new  one.  What 
the  court  obviously  meant  was  that  it  contained  no  new  matter; 
that  it  was  precisely  the  same  legislation  which  our  courts  had  on 
several  occasions  before  compared  with  the  provisions  of  the  treaty 
and  declared  insufficient  to  save  the  tax  imposed  through  it  from 
falling  under  the  inhibition  of  the  provisions  of  the  treaty. 

In  the  Rixner  case  we  made  a  similar  comparison  and  found  that 
no  alteration  had  been  made  in  the  character  of  the  legislation  as  it 
existed  at  the  time  of  the  decisibns  referred  to ;  that  the  only  thing 
that  could  be  said  was  that  there  had  been  in  1894  a  substantive, 
direct  revival  of  the  prior  legislation  which  had  been  in  1877 
repealed  in  express  terms.  We  find  matters,  therefore,  standing 
just  as  they  stood  before. 

The  statement  made  in  the  Amat  succession  that  '<  our  laws  have 
always  permitted  Frenchmen  the  right  of  possessing  and  owning 
property  in  Louisiana  "  is  as  unquestionably,  correct  now  as  when 
made.  There  has  been  no  attempt  on  the  part  of  the  General 
Assembly  to  withhold  from  Frenchmen  <Hhe  right  of  possessing  and 
owning  personal  and  real  property  by  the  same  title  and  in  the  same 
manner  as  the  citizens  of  the  United  States."  Their  right  to  inherit 
is  as  absolute,  unconditional  and  untrammeled  as  it  was  before  the 
statute  of  1894.  What  that  statute  attempted  to  do  was  not  to  make 
the  right  of  inheritance  contingent  upon  the  payment  of  a  tax,  but 
to  make  the  payment  of  a  tax  follow  and  result  from  the  vesting  of 
the  title  to  the  property.  Such  was  the  opinion  we  expressed  in  the 
succession  of  Pablo  Sala,  recently  decided,  and  we  see  no  ground  for 
changing  our  views  on  that  point.  There  is  a  great  difference 
between  a  grant  dependent  for  its  existence  upon  conditions  or  con- 
tingencies or  voidable  on  conditions  or  contingencies,  and  a  grant 
of  absolute  ownership  to  be  followed  by  limitations,  conditions  or 
charges  as  incidents  of  such  absolute  right  of  property.  The  Legis- 
lature of  this  State  may  have  the  right  of  prohibiting  Frenchmen  from 
possessing  personal  and  real  property  by  the  same  title  and  in  the 
same  manner  as  the  citizens  of  the  United  States,  but  if  it  has  such 
right  it  has  not  as  yet  thought  proper  to  exercise  the  same,  but,  on 
the  contrary,  it  has  permitted  them,  up  to  the  present  time,  to  stand 
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in  that  respect  on  the  same  plane  as  do  onr  own  citizens.  Occapying 
that  8tatu8^  the  treaty  provisions  declare  that  in  no  case  shall  they 
be  subjected  to  taxes  on  transfer,  inheritance,  or  any  other  different 
from  those  paid  by  our  own  citizens  themselves,  or  to  taxes  which 
shall  not  be  equally  imposed  (Succession  of  Rixner,  48  An.  5^8). 
We  are  of  the  opinion  that  this  opposition  was  properly  rejected, 
And  so  decree. 

ON  THE   OPPOSITION   OP  THEOOORINE   BELLY,  WIPE  OP  ALPHON8E 

FOULQUIER. 

At  the  time  the  instrument  upon  which  opponent  declares  was 
dated  she  was  the  proprietor  of  a  cigar  store  at  the  corner  of  Royal 
and  St.  Peter  streets,  and  occupied  a  room  directly  over  the  same  as 
a  residence.  The  deceased  (Br.  Rabasse),  an  old  man  over  80  years 
ot  age,  lived  on  the  opposite  side  of  Royal  street.  Pierre  Lavigne, 
whose  name  appears  on  the  back  of  th<»  instrument  as  purporting  to 
have  been  a  witness  (together  with  one  Louis  Ohambon)  to  the  sig- 
nature to  the  note,  was  employed  by  Rabasse  in  the  collection  of  the 
rents  of  several  houses  belonging  to  him,  and  lived  in  the  same 
building  with  him. 

Lavigne's  account  of  this  instrument  is  that  on  the  14th  of 
November,  1894,  Rabasse  called  at  witness'  room,  saying  there  to 
him:  *' Lavigne,  I  need  you — come  down  stairs  with  me;"  that  at 
this  request  he  accompanied  him  to  opponent's  cigar  store,  where 
they  met  opponent  and  Ohambon,  and  the  four  proceeded  together 
to  opponent's  room ;  that  there,  Rabasse  having  this  instrument  in 
his  possession  already  written  out  and  signed,  handed  it  to  Mrs. 
Belly,  saying  either:  •*  I  give  you  this  note,"  or  **  I  give  you  that 
for  a  consideration;"  that  at  the  request  of  Rabasse  he  and  Ohambon 
placed  their  names  on  the  back  of  the  no<-e  as  witnesses;  that  he 
knew  Rabasse's  handwriting;  that  the  signature  to  the  note  looked 
^like  his  signature,  but  he  could  not  swear  to  it;  he  did  not  see  him 
sign  the  note;  he  saw  Ohambon  when  he  signed  his  name  to  it; 
that  Ohambon  had  been  drinking,  but  was  not  drunk;  that  the  note 
declared  upon  was  the  identical  instrument  he  saw  Rabasse  hand  to 
the  opponent. 

Ohambon,  when  placed  upon  the  stand,  denied  all  knowledge  of 
the  transaction,  though  he  acknowledged  the  genuineness  of  his 
signature  on  the  back  of  the  note ;  he  intimated  that  he  must  have 
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been  very  drank  on  the  occasion,  as  everything  connected  with  the 
sabject  had.  disappeared  from  his  memory.  He  declared  that  he  had 
never  seen  Rabasse  sign  his  name;  that  he  did  not  know  his  hand- 
writing, and  did  not  know  whether  the  signature  to  the  note  was 
Rabasse's  or  not. 

One  Mrs.  Scott,  who  occupied  a  room  in  the  same  building  with 
opponent,  testified  to  having  seen  Rabasse,  Lavigne,  Ohambon  and 
opponent  go  together  to  the  latter's  room  about  the  date  given  to  the 
note. 

Paul  L.  Fourchy  stated  that  the  body  of  the  note  was  written  by 
him  at  the  request  of  opponent.  He  said  she  asked  him  to  draw  it 
up  so  as  to  have  it  in  legal  form ;  that  he  also  wrote  the  words  on 
the  back  of  the  note,  ''  Witnesses  to  signatures;"  that  at  the  time 
he  did  so  he  knew  nothing  about  it  and  had  no  idea  who  was  to  sign 
it.  The  note  evidently  must  have  been  handed  by  Mr.  Fourchy  to 
opponent,  but  what  became  of  it  afterward  until  Pierre  Lavigne 
testifies  to  its  being  in  the  possession  of  Dr.  Rabasse  in  Miss  Belly's 
room  does  not  appear. 

Opponent  did  not  take  the  stand  to  explain  how  or  by  reason  of 
what  facts  or  circumstances  she  became  the  holder  of  the  instru- 
ment. We  are  entirely  in  the  dark  as  to  the  relations  between 
opponent  and  Rabasse  prior  to  the  date  of  the  instrument.  There  is 
nothing  to  show  relationship,  affinity  or  antecedent  friendship  or 
intimacy  of  any  kind  between  the  parties,  and  nothing  to  support  a 
consideration  for  the  note,  other  than  the  words,  <^  value  received," 
contained  in  the  instrument  itself.  Opponent  is  shown  to  have  been 
engaged  shortly  before  this  note  was  given,  as  a  dancer  at  the  Eden 
Theatre,  from  which  there  is  a  fair  inference  that  she  was  not  a 
woman  of  means.  The  genuineness  of  the  signature  of  Rabasse  to  the 
instrument  sued  on  was  not  only  expressly  put  at  issue  by  the  plead- 
ings, but  the  evidence  taken  on  the  trial  was  of  a  character  such  as 
to  create  the  gravest  suspicions  on  that  subject.  In  disposing  of  this 
opposition  the  District  Judge  said :  ''I  think  the  opposition  of  Mrs. 
Foulquier  on  a  note  for  twenty  thousand  dollars  is  not  supported  by 
proof.  There  could  have  been  no  adequate  consideration  under  the 
facts  established  conceding  the  note  to  be  genuine." 

We  are  of  the  opinion  that  the  claim  was  rightly  rejected,  and  the 
court's  action  in  so  disposing  of  it  is  affirmed. 
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Opponent  is  the  same  person  wYiose  name  appears  on  the  back  of 
the  note  declared  on  by  Mrs.  Fonlquier.  The  signature  to  the  note 
he  declares  on  was  called  in  question  by  the  pleadings.  Of  this 
opposition  the  District  Oourt  said:  '^The  claim  of  P.  Lavigne  on 
note  of  fourteen  hundred  dollars  is  overcome  by  the  weight  of  ad- 
verse proof,  and  will  be  dismissed  with  costs."  We  see  no  good  to 
be  subserved  by  reproducing  in  this  opinion  the  testimony  touching 
the  genuineness  of  Rabasse's  signature  to  the  instrument  declared 
on,  nor  that  relative  to  the  possession  by  the  opponent  of  a  second 
note  purporting  to  have  been  made  in  opponent's  favor  by  the  de- 
ceased, whose  appearance  and  disappearance  is  referred  to  by  wit- 
nesses in  the  record. 

We  are  of  the  opinion  that  the  court's  action  in  rejecting  this  op- 
position was  correct  and  it  is  affirmed. 

ON  THE   OPPOSITION   OP  MISS   MAURY. 

Of  this  opposition  the  District  Court  said : 

«  The  writing  sued  on  by  Jeanne  Maury,  for  twenty -five  thousand 
dollars  is  not  a  note,  nor  a  donation.  It  was  executed  by  the  de- 
ceased and  given  to  the  father  of  opponent,  I  take  it,  as  an  acknowl- 
edgment of  his  desire  that  Maury  and  his  family  should  be  benefl  - 
claries  of  his  estate  in  consideration  of  many  kindnesses  shown  by 
them  to  him.  It  would  not  be  fair  to  the  estate  to  give  opponent 
twenty -five  thousand  dollars,  but  I  do  not  think  it  would  be  fair  to 
give  her  nothing  and  burden  her  with  the  costs  of  her  opposition. 
While  there  are  no  definite  data  as  to  the  quantum  I  think  that  five 
hundred  dollars  may  be  equitably  and  legally  awarded  in  opponent's 
favor  as  the  assignee  of  her  father,  to  whom  deceased  delivered  said 
document  (16  An.  222,  544;  29  An.  N.  R. ;  Succession  of  Lacroix, 
Louque's  Digest,  page  86,  No.  22)." 

The  instrument  on  which  the  opposition  is  based  is  as  follows : 

NouvELLE  Orleans,  ler  Mai,  1894. 

Une  ann6e  apr^s  date,  je  prompts  de  payer  a  mon  propre  ordre  la 
somme  de  vingt  cinq  mille  piastres  pour  valeur  regue  avec  inter^ts  a 
huit  pour  cent  par  an,  a  partir  de  cette  date,  jusqu'a  parfait  paie- 
ment. 

$26,000.  (Signed)         £.  Rabasse. 
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Or,  in  English : 

Nbw  Oblbans,  Ist  May,  1894. 

One  year  after  date  I  promise  to  pay  to  my  own  order  the  sam  of 
twenty-five  thousand  dollars  for  value  received,  with  interest  at 
eight  per  cent  per  annum  from  this  date  until  perfect  (or  full)  pay- 
ment. 

$25,000.  (Signed)        E.  Rabasse. 

It  is  not  claimed  that  this  Instrument  was  ever  endorsed  by  E. 
Rabasse,  but  it  is  alleged  that  it  was  delivered  in  person  by  E, 
Rabasse  to  opponent's  father,  Jean  Maury,  for  a  valuable  considera- 
tion, as  mentioned  therein,  and  that  opponent  acquired  the  same 
from  her  father  for  a  valuable  consideration. 

Opponent  argues  the  case  as  being  identical  with  what  it  would 
have  been  had  the  instrument  been  made  payable  by  the  maker  to 
the  order  of  Jean  Maury,  and  he,  without  endorsing  it,  had  trans- 
ferred it  verbally  and  by  delivery  to  herself. 

Jean  Maury  testified  that  he  was  chief  cook  at  Kuntz'  and  other 
first-class  establishments  in  New  Orleans  for  a  great  many  years; 
that  during  that  time  he  and  Dr.  Rabasse  were  on  ^ry  intimate 
terms,  he  being  a  constant  visitor  at  his  house,  taking  meals  there 
repeatedly,  and  going  there  as  to  his  own  home — that  he  manifested 
great  appreciation  of  the  manner  in  which  he  was  treated^ 
and  often  said  that  he  would  not  forget  him  and  his  family  ;^ 
that  the  last  time  he  did  so  was  when  he  handed  him  the  note  on 
which  suit  was  brought.  That  the  circumstances  under  which  he 
obtained  the  note  were  these :  On  the  Sunday  prior  to  receiving  it 
Rabasse  dined  at  his  house,  and  told  him  that  he  must  go  with  his 
daughter  to  see  him  at  his  house;  accordingly  on  the  Tuesday  follow- 
ing he  and  his  daughter  went  as  requested.  Being  there  Rabasse, 
in  the  presence  of  Pierre  Lavigne,  handed  him  the  note,  saying 
*<  Here  is  for  all  the  good  that  you  have  done  for  me."  The  note 
sued  on  is  that  which  Rabasse  handed  him.  Witness  gave  the  note 
the  next  day  to  his  daughter  for  fear  some  accident  should  happen 
to  him,  and  he  did  not  know  what  would  be  the  result.  As  Rabasse 
gave  it  to  witness'  family,  he  gave  it  to  his  daughter.  Witness'  wife 
was  dead  at  the  date  of  the  note.  At  the  time  and  place  mentioned 
Rabasse  took  the  note  already  written  from  his  pocket-book  and 
handed  it  to  witness  in  presence  of  Lavigne  and  witness'  daughter. 
They  found  Rabasse  and  Lavigne  together  at  the  former's  house — 
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Rabaaae  was  at  work  doing  Bomething  when  witceMaad  ] 
entered.  When  he  handed  witness  the  note  wttawa  ttuuilced  Urn; 
he  answered :  **  I  give  yon  but  what  yon  deeerre  for  aH  the  good 
yon  have  done  me  from  the  time  I  have  known  yon." 
not  examine  the  note  when  it  was  handed  him,  Imt  took  it,  j 
at  it,  pnt  it  in  his  pocket.  He  tnmed  it  over  to  his  daughter  I 
he  wa9  an  old  man,  and  the  note  was  giren  for  the  faaiily.  His 
daughter  pud  him  no  money  for  it.  ffabssse  went  to 
opened  it,  took  ont  his.  pocket-book,  opened  it,  and  handed  < 
the  note.  This  was  done  after  some  little  conTeraatlon  witk  nsl  He 
said:  *<  I  asked  yon  to  come  here;  I  want  to  give  yon  this."  He. 
RalMwse  was  not  sick  at  the  time;  he  was  in  good  health.  Witnans 
never  sent  any  bills  to  ffsbasse  for  the  meals  he  had  taken  at  Us 
honse;  he  looked  npon  him  mb  a  friend  always;  he  never  asked  any 
permission;  he  came  there  as  if  it  was  his  honse.  Witness  fre- 
quently did  deceased  acts  of  kindness;  loaned  him 
withoat  interest,  and  sold  some  of  his  property  withont  coi 

Miss  Manry's  testimony  conformed  substantially  to  that  oi  tor 
father.  She  yiid  that  Rabasse  always  said  he  wanted  to  do  seme- 
thing  for  them,  and  that  npon  the  Sunday  in  question  to  told  iier 
father  and  herself  to  go  to  his  house  on  Tbesday,  and  tiiey  did  so,  nn 
stated  by  her  father.  That  after  they  entered  Bsbasse  went  to  liis 
desk,  opened  a  porte-monnaie,  took  ont  of  it  a  note  and  handed  it  to 
her  father,  saying:  "  I  give  yon  this  note  in  consideration  of  all  the 
good ;  yon  have  been  kind  to  me — for  yon  and  vonr  family.*'  Her 
father  and  she  herself  thanked  him.  She  had  known  Bsbasse  ftrom 
her  childhood.  He  was  very  intimate  with  her  father's  family  ever 
since  she  was  a  child ;  dined  there  repeatedly  during  that  whole 
time,  sometimes  twice  a  day.  Her  father  gave  tor  tto  note«  ns  it 
was  given  for  the  family,  because  he  wss  an  old  man  and  some  aooi- 
dent  might  happen  to  him.  Dr.  Babasse  was  a  good,  kind  friend, 
and  her  father  had  been  a  good,  kind  friend  to  him.  Sto  adoiitted 
that  Dr.  Rabasse  gave  the  note  to  them  for  kindnem  to  him.  Her 
father  had  loaned  Dr.  Rabasse  seventy- five  or  a  hundred  dollars  that 
he  never  returned  to  him. 

Charles  Heyob  testified  to  the  long  intimacy  totween  Babasoe  and 
Maury  and  his  family.  He  said  that  Rabasse  wss  a  pretty  **  doee" 
man. 

Michel  Variol  said  be  had  seen  the  note  sued  on  in  Bahaase's  j 
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•essioii;  thai  about  tbe  end  of  April,  1894,  he  met  Rabasse  on 
Royal  street.  Tbe  latter  had  often  told  witness  that  he  was  going 
to  make  something  for  Mr.  Maary.  On  that  occasion  he  stopped 
bimy  saying:  ^^  Ob,  let  me  show  yon  what  I  prepared  for  my  friend, 
Mr.  Maory."  He  then  took  the  note  from  his  pocket,  where  he  had 
it  among  other  papers,  and  showed  it  to  witness;  witness  read  and 
returned  it;  it  was  written  in  English.  He,  a  few  days  afterward, 
saw  the  same  note  in  the  possession  of  Miss  Manry.  The  note  was 
for  twenty-fiye  thousand  dollars.  '  The  Manrys  had  boarded  at  bis 
house  for  seyeral  years.  The  relations  between  them  and  Rabasse 
were  intimate.  Witness  did  not  know  in  whose  handwriting  the 
note  was.  The  note  was  payable,  he  thought,  one  year  after  date,  to 
the  order  of  the  drawer.  He  did  not  know  whether  it  was  endorsed 
or  not.  Tbe  conversation  between  Rabasse  and  witness  aboat  the 
note  was  a  short  one;  only  they  two  were  present.  On  the  day 
after  this  witness  had  testified  he  appeared  in  court  and  asked  to 
oorreet  that  portion  of  his  testimony  wherein  he  had  stated,  in  error^ 
that  the  note  was  written  in  English ;  that  the  fact  was  that  the  note 
was  written  in  French.  One  of  Miss  Maury's  attorneys  had  said  to 
him  as  he  was  leaving  tbe  court  house  that  he  had  testified  that  the 
note  was  written  in  English,  and  he  had  replied  that  could  not  be  as 
it  was  written  in  French. 

Juste  Fontidne  testified  to  the  intimacy  between  Maury  and  his 
family  and  Rabasse.  He  said  that  Rabasse  was  quite  a  wealthy 
man,  but  he  never  had  any  money,  and  it  was  almost  impossible  to 
do  business  with  him;  that  he  was  stingy;  he  promised  plenty,  but 
gave  nothing. 

Pierre  Lavigne  testified  that  he  was  present  at  the  interview  of 
tbe  1st  of  May,  1894,  between  Maury  and  his  daughter  and  Rabasse. 
He  saw  tbe  latter  take  the  note  from  his  bureau  or  desk  to  give  it 
to  Mr.  Bfaury.  In  giving  it  he  said  in  French  <'  he  gave  that  note 
for  consideration  to  support  his  family ;  they  were  good  friends  a 
long  time,  and  be  gave  that  to  his  family  to  support."  <<  I  give  yon 
that  note  as  a  consideration  for  your  family."  The  note  sued  on  is 
tbe  one  handed  by  Rabasse  to  Bfrs.  Manry.  Maury  thanked  Rabasse 
and  nothing  more  was  said.  The  relations  between  the  parties  were 
intimate.  On  cross-examination,  he  said  he  had  never  seen  the  note 
before  it  was  taken  out  of  the  desk  and  handed  to  Maury,  nor  had  he 
seen  it  since.    That  he  looked  at  it  when  given  to  Mr.  Maury.     That 
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the  note  was  read  aloud  by  Dr.  Rabasae  to  Mr.  Maary  and  witness 
heard  it  read.  That  he  did  not  know  in  whose  handwriting  the  note 
was.     It  was  abready  prepared. 

The  District  Court  dealt  with  the  instrument  sned  on  as  one  signed 
by  the  deceased,  though  several  witnesses  testified  that  the  signa- 
ture thereto  of  Dr.  Rabasse  was  not  genuine.  In  reaching  the  judg- 
ment it  did,  the  District  Court  evidently  threw  aside  the  note  as 
having  been  the  basis  on  which  the  demand  was  made,  and  utilised 
it  solely  as  evidence  in  aid  of  the  rightfulness  of  an  equitable  claim 
by  Maury  and  his  daughter  for  a  moneyed  recognition  at  the  hands 
of  the  succession  and  heirs  of  Dr.  Rabasse  for  services  rendered,  act- 
ing, we  presume,  under  the  authority  of  the  doctrine  announced  in  the 
Succession  of  Fowler,  7  An.  207.  Danenhauer  vs.  The  Saccession 
of  Brown,  47  An.  342;  The  Succession  of  McNamara,  48  An.  45; 
Succession  of  Kreckeler,  44  An.  728;  Gurley  vs.  The  City  of  New 
Orleans,  41  An.  79. 

The  syllabus  in  the  Succession  of  McNamara^  46  An.  46,  reads  as 
follows:  ''  Where  services  are  rendered  of  a  valuable  nature  in  the 
expectation  of  being  remunerated  in  the  will  of  the  person  to  whom 
they  are  rendered,  and  an  implied  promise  to  that  effect  has  been 
held  out  to  the  party  performing  the  same,  and  he  is  not  mentioned 
in  the  will,  he  will  be  entitled  to  reasonable  compensation  out  of  the 
estate  of  the  deceased." 

Counsel  of  Miss  Maury  contend&i  that  the  moment  the  District 
Court  conceded  that  the  instrument  sued  on  was  executed  by 
Rabasse,  and  that  it  recognized  an  obligation  on  his  part  to  pay  the 
amount  therein  mentioned  as  being  <<  for  value  received,"  it  fam- 
ished a  conclusive  estimate  by  the  party  himself  who  received  the 
services  for  which  the  note  was  given  of  their  value,  inasmuch  as  the 
deceased  left  no  forced  heirs  and  there  is  no  charge  of  fraud  or  error 
inducing  the  promise.  That  the  court  could  not  substitute  its  own 
standard  of  value  for  that  of  Rabasse.  They  say  "all  that  was 
necessary  for  them  to  establish  was  that  there  was  some  considera- 
tion, and  no  matter  how  greatly  disproportionate  to  the  amount  of 
the  note  the  consideration  might  be,  the  note  for  that  reason  could 
not  be  disallowed,  but  must  be  allowed  in  full."  They  cite  in  sup- 
port of  this  position  Earl  vs.  Peck,  64  N.  Y.  596,  in  which  the  court 
said:  <'  Mere  inadequacy  of  consideration,  except  as  a  circumstance 
bearing  upon   the  question   of  fraud  or  undue  influence,  is  not  a 
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defence  to  a  note.  It  is  not  necessary  that  the  consideration  of  a 
note  shall  be  equal  in  pecaniary  value  to  the  obligation  incnrred.  If 
no  part  of  the  consideration  was  wanting  at  the  time  and  no  part  of 
it  subsequently  failed,  although  inadequate  in  amount,  the  note  is  a 
valid  obligation,  while  a  want  or  failure  of  consideration,  in  whole  or 
in  part,  is  a  good  defence  to  the  whole  note  or  to  the  extent  of  suoh 
failure."  Johnson  vs.  Titus,  2  Hill,  606;  21  Wend.  658.  <<  This  case 
in  its  principal  features  is  quite  analogous  to  the  case  of  Worth  vs. 
Case,  42  N.  Y.  862.  There,  as  here,  the  note  expressed  the  consid- 
eration to  be  for  services  rendered,  and  although  the  amount  was 
more  largely  in  excess  of  the  pecuniary  value  of  the  services 
than  in  this  case,  the  action  was  sustained  by  the  court 
and  the  reasoning  in  the  opinions  is  applicable  to  the  facts 
of  this  case.  If  the  intestate  chose  to  pay  for  the  services  rendered 
a  much  larger  sum  than  they  were  worth,  he  had  the  right  to  do  so. 
The  note  was  not  a  gratuity  or  gift.  There  is  no  standard  whereby 
courts  can  limit  the  measure  of  value  in  such  case,  and  an  obligation 
is  not  wanting  even  partially  in  consideration  because  the  value  is 
less  than  the  obligation.  A  note  for  a  thousand  dollars  given  for  a 
horse  confessedly  worth  but  one  hundred  can  not  be  successfully 
defended  on  the  ground  of  a  want  of  failure  of  *^  consideration." 
Counsel  refer  us  also  to  Nye  vs.  King's  Estate,  54  N.  W.  178;  Boggs 
vs.  Wann,  54  P.  681;  Root  vs.  Strong,  28  N.  Y.  Supp.  278;  Diffen- 
dafer  vs.  Scott,  82  N.  E.  Rep.  87,  and  to  our  own  decision  in  Barthe 
vs.  Succession  of  Lacroix,  29  An.  826.  The  plaintiff  in  the  latter 
case,  who  had  been  a  trusted  employee  of  the  deceased,  sued  the 
succession  of  his  late  employer  on  a  note  for  five  hundred  dollars, 
and  was  met  by  the  defence  that  the  note  was  without  consideration 
and  that  it  was  at  best  a  disguised  donation  void  for  want  of  form. 
The  evidence  established  that  several  years  before  his  death,  La- 
croix being  in  ill  health,  sent  for  two  of  his  friends,  told  them  he 
felt  under  obligations  to  plaintiff  and  directed  to  be  drawn  up  and 
attested  by  them  a  note  in  plaintiff's  favor  for  five  hundred  dollars, 
payable  at  Lacroix'  death.  This  note  so  signed  was  delivered  to 
plaintiff.  The  court  in  its  opinion  said:  We  have  read  all  the 
evidence  carefully  and  the  conclusion  we  have  reached  is,  that  the 
deceased  Lacroix  being  without  family  and  believing  that  plaintiff 
had  served  him  long  and  faithfully  at  very  small  wages,  felt  that  he 
was  under  a  moral  obligation  to  remunerate  him  beyond  his  wages 
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and  ezecQted  thiB  five  hundred  dollars  for  that  purpose.  In  one 
sense  it  was  a  gratuity — i.  e.,  he  was  nnder  no  legal  obligation  to  do 
so.  In  another  sense  it  was  the  falfllment  of  a  natural  obligation. 
We  think  there  was  a  good  and  valid  consideration  for  the  note. 
Under  this  view,  it  becomes  unnecessary  to  pass  upon  questions 
raised  as  to  the  validity  of  disguised  donations  under  the  form  of 
onerous  * '  contracts. ' ' 

We  agree  with  the  District  Court  that  the  instrument  declared  can 
be  sustained  neither  as  a  contract  to  do  nor  a  contract  to  give — 
neither  as  a  note  nor  as  a  donation.  The  instrument  by  its  very 
terms  shows  that  it  was  contemplated  that  an  additional  act  would 
have  to  be  performed  in  order  to  make  it,  as  such,  a  perfected  instru- 
ment (0.  C.  1905, 1906) .  An  instrument  by  which  the  maker  engages 
to  pay  a  certain  sum  of  money  on  the  order  of  the  maker,  which  has 
never  received  the  endorsement  upon  the  fact  of  which  endorsement 
alone  a  promise  of  payment  had  been  made,  is  incomplete,  and  in 
that  condition  could  not,  as  a  note,  be  enforced  against  the  maker. 
Delivery  by  the  maker  to  a  particular  person,  even  though  accom- 
panied by  words  indicative  of  a  gift  or  donation  of  the  same,  does 
not  stand  in  lieu  of,  is  not  a  substitute  for,  nor  is  it  the  equivalent  of 
an  endorsement.  The  situation  does  not  correspond  at  all  with  that 
of  the  delivery  of  a  note  by  the  person  to  whose  order  it  was  payable, 
to  a  third  person,  accompanied  by  words  of  assignment  but  without 
endorsement.  In  the  one  case  there  would  be  a  verbal  assignment  of  a 
perfected  thing;  in  the  other,  of  a  thing  which  would  pass  into  the 
hands  of  the  party  who  had  received  it  with  something  requiring  still 
to  be  done  to  give  it  existence.  While  the  instrument  can  not  be  made 
available  as  a  note,  still  less  can  it  be  claimed  to  be  enforceable  as  a 
donation  or  gift.  At  best  it  can  be  considered  as  evidencing  a  mere 
promise  to  give  at  a  future  time  upon  the  condition  of  a  subsequent 
endorsement  by  the  promisor.  There  was  no  particular  object  or 
specific  thing  of  which  the  maker  of  the  instrument  by  means 
thereof  divested  himself  irrevocably,  and  at  once,  in  favor  of  the 
party  receiving  it.  The  instrument  never  took  such  shape  as  to  be 
classified  as  a  '<  thing,"  and  to  be  susceptible  of  being  donated  or 
given  as  such.  It  represented  at  the  utmost  a  mere  promise,  a  con- 
ditional promise  when  made,  and  now  an  unfulfilled  conditional 
promise  not  capable  of  enforcement.  If  the  maker  had  executed  a 
note  payable  to   his  own  order,  had  endorsed  it  in  blank  and  had 
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handed  it  to  Manry,  it  might  possibly  have  resisted  an  attack  upon  it 
as  to  form ;  bat  that  is  not  the  case  before  the  court.  As  matters 
stand  the  instroment  declared  on  is  fatally  defectivn,  viewed  either 
as  a  note,  a  donation  proper  or  as  a  remnnerative  donation.  A 
party  contemplating  making  a  donation  mnst  see  to  it,  whatever  be 
the  act  or  instrumentality  which  he  proposes  to  employ  as  the 
medium  for  carrying  ont  his  intentions,  that  it  fulfils,  in  itself,  all  the 
conditions  of  regularity  required  to  give  efficacy  to  that  particular 
act. 

'<  II  faut,"  says  Dalloz  and  Verg6  (Oode  Oivil  Annot6,  under  Art. 
981  C.  N.,  No.  105),  '<  que  le  contrat  sous  lequel  la  donation  a  6t6 
deguis^e  remplisse  lui  meme  consid6r6  abstractivement  toutes  les  con- 
ditions de  r6gnlarit6  prescrite  par  la  loi  particuliere  qui  le  r6git " 
(Req.  ler,  Pevrier,  1842;  J.  G.  Disp.  Bntre  Vlfs,  1673  et  1670). 

'^Par  ezemple  si  le  donateur  a  6mprunt6  la  forme  d'nn  acte  de 
vente  on  de  transport  il  faut,  a  peine  de  nullity,  qu'on  n'ait  omis  les 
caract^res  constitutifs  de  ces  sortes  de  convertions.  Si  le  donateur  a 
pr6fer6  la  voie  de  I'endossement  il  faut  d'une  part  que  I'objet,  objet 
de  la  donation,  soit  negociable  de  sa  nature  et  se  pr^te  k  ce  mode  de 
transmission;  d'autre  part  que  I'endossement  soit  r^gulier  "  (J.  Q. 
Disp.,  entrevifs  1678). 

Article  1905,  0.  0.,  declares  that  the  term  '*  to  give  "  is  applied 
ODly  to  corporeal  objects  that  may  be  actually  delivered  from  one  to 
another,  and  includes  the  payment  of  money  as  well  as  the  delivery 
of  any  other  article.  A  covenant  respecting  an  incorporeal  right 
comes  under  the  definition  of  contracts  to  do  or  not  to  do,  because 
some  act  besides  that  of  delivery  is  necessary  for  the  transfer  of  such 
rights,"  and  Art.  1906,  that  **  a  contract  for  the  delivery  of  a  promis- 
sory note  payable  to  bearer,  or  payable  to  order,  and  already 
endorsed,  or  any  other  negotiable  paper  of  the  same  nature  also 
endorsed  or  transferable  by  delivery  only,  comes  under  the  descrip- 
tion of  a  contract  to  give,  but  a  contract  to  transfer  a  note  to  order 
not  endorsed,  or  any  other  debt  that  requires  an  act  of  transfer,  is  an 
obligation  to  do." 

We  are  of  the  opinion  that  the  demand,  in  so  far  as  it  seeks  a  judg- 
ment in  this  case  as  being  based  upon  the  instrument  referred  to  as 
the  cause  of  action,  can  not  be  sustained. 

We  are  next  to  inquire  whether  the  judgment  can  be  affirmed  by 
considering  the  demand  as  one  for  services  rendered  to  the  deceased, 
90 
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sastained,  as  to  evidence,  through  the  instrament  referred  to  as  an 
acknowledgement  by  the  deceased.  The  services  rendered  are  of  a 
kind  entirely  different  from  those  considered  in  the  matter  of  the 
Succession  of  McNamara,  48  An.  45 ;  the  succession  of  Fowler,  and 
others  cited.  They  are  not  such  as  from  their  character  would  imply 
or  give  rise  to  an  expectation  on  the  part  of  those  who  rendered  them 
that  they  would  be  remunerated,  nor  on  the  part  of  those  who 
received  them  that  they  would  be  called  upon  to  do  so.  They 
were  merely  the  customary,  almost  necessary,  incidents  which 
result  from  a  close  intimate  relation  between  parties — services 
leading  up  to  affection  and  friendship,  and  the  performance 
of  reciprocal  services,  but  not  to  payment  in  money.  They  are 
services  which  do  not  give  rise  to  debt  or  to  remunerative  donations, 
but  might  very  legitimately  and  naturally  give  rise  to  donations 
proper.  Maury  and  his  daughter  very  Irankly  state  what  cheir 
character  was.  Had  the  instrument  declared  on  been  endorsed  by 
Rabasse  and  then  delivered  to  Maury  it  would  not,  in  our  opinion, 
have  evidenced  either  a  debt  or  a  remunerative  donation,  but  a 
donation  proper  in  the  form  of  a  note,  and  if  it  could  have  been 
sustained  in  that  form  (as  to  which  we  express  no  opinion)  it  would 
have  been  so,  not  because  it  was  a  remunerative  donation,  bat 
because  a  donation  proper  could  have  been  made  in  that  form,  and 
under  these  conditions  and  circumstances.  We  do  not  think  the 
services  here  give  rise  to  a  cause  of  action,  nor  that  the  situation  is 
aided  through  the  acknowledgment  supposed  to  be  contained  in  the 
instrument  declared  on  (C.  O.  1773;  Adams  vs.  Succession  of  Mills, 
49  An.  795) .  The  moment  that  instrument  failed  to  carry  out  its 
purpose  by  force  of  its  own  terms,  it  failed  to  have  any  legal  efficacy. 
We  are  powerless  to  take  it  as  a  standard  of  value.  It  is  a  well- 
known  fact  that  services  of  the  most  trivial  character  sometimes  by 
reason  of  the  special  circumstances  under  which  they  are  rendered 
so  impress  the  imagination  and  the  heart  as  to  carry  with  them  per- 
manent friendship,  under  the  influence  of  which  immense  fortunes 
are  bequeathed  to  those  who  were  fortunate  enough  to  have  raised 
such  feelings  on  account  of  them.  It  would  be  utterly  wrong  to 
refer  bequests  of  that  character  to  remuneration  for  services  ren- 
dered, or  to  test  the  value  of  the  services  by  the  amount  of  the 
legacy.  In  the  case  at  bar  there  is  no  standard  by  which,  and  no 
evidence  through  which,  could  be  gauged  a  right  to  remuneration 
even  if  that  right  existed. 
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We  think  the  court  erred  in  rendering  jadgment  in  favor  of  this 
opponent  for  five  hundred  dollars.  The  opposition  should  have 
been  entirely  rejected.  It  is  therefore  ordered  that  the  judgment  of 
the  District  Court,  in  the  matter  of  the  opposition  of  Miss  Marie 
Alexandrine  Maury,  be  and  the  same  is  hereby  annulled,  avoided 
and  reversed,  and  it  is  now  ordered,  adjudged  aiid  decreed  that  her 
opposition  be  rejected,  with  costs  in  both  courts. 

ON  THE   OPPOSITION   OF   ALBERT  LAVIGNE. 

This  opposition  was  sustained  to  the  extent  of  three  hundred 
dollars.  After  judgment  to  that  effect  had  been  signed,  counsel  of 
Albert  Lavigne  served  a  rule  on  the  executor  to  show  cause  why  the 
judgment  should  not  be  amended  so  as  to  increase  the  amount  to 
eight  hundred  dollars,  it  being  suggested  that  the  court  had  intended 
it  to  be  for  that  sum,  but  had  inadvertently  fixed  it  at  three  hun- 
dred dollars.  The  executor  objected  to  any  change  at  that  time 
and  in  that  manner,  though  the  court  declared  that  the  recitals  of  the 
rule  to  amend  the  judgment  were  correct.  In  consequence  of  this  ob- 
jection the  court  refused  to  amend  and  Albert  Lavigne  appealed. 

There  is  some  doubt  in  our  mind  as  to  whether  stronger  evidence 
should  not  have  been  furnished  on  this  claim  than  opponent  pre- 
sented, but  the  doubt  is  not  sufficient  to  cause  us  to  reverse  the 
judgment  or  remand  the  cause.  The  District  Judge  who  saw  the 
witnesses  was  of  the  opinion  that  the  opposition  was  well  grounded 
and  we  are  not  prepared  to  say  that  it  erred  in  reaching  that  con- 
clusion. On  that  theory  the  judgment  should  have  been  for  eight 
hundred  dollars  instead  of  three  hundred  dollars. 

For  the  reasons  herein  astigned  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  on  the  opposition  of 
Albert  Lavigne  be  amended  by  increasing  the  amount  adjudged  to 
him  to  the  sum  of  eight  hundred  dollars,  with  eight  per  cent,  per 
annum  interest  thereon  from  January  1,  1895,  until  paid,  and  costs  in 
both  courts.  It  is  further  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  on  the  opposition  of  Miss  Marie  Alex- 
andrine Maury  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  said 
opposition  be  rejected,  with  costs  in  both  courts.  It  is  further 
ordered,  adjudged  and  decreed  that  the  judgment  appealed  from, 
except  in  so  far  as  amended  and  reversed  above,  be  and  the  same  is 
hereby  affirmed,  at  appellants'  costs. 
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49i«8|  NO.  12.384. 

in  6io|  Widow  and  Hbirs  op  Florb  Nicolas  Brigot  vs.  A.  E.   I.  Brioot^ 

49  1428 

112  211  Widow  of  O.  E.  L.  Dandonnbau. 

112    625 

112  1031  The  mother  of  minors  domiciled   In  France,  appointed  and  confirmed  as  their 

112^1045  natural  tutrix  by  the  court  of  that  country,  is  authorize<i  as  such  tutrix  to 

~~~  appear  and  stand  In  Judgment  on  their  behalf  on  resitting  a  petitory  action 

brought  to  recover  real  estate  in  Louisiana  in  possession  uf  tenants  of  said 
minors.    Succession  of  McCan,  49  An.  600. 

Merely  because  there  might  bo  a  conflict  of  interest  between  a  widow  and  her 
minor  children,  if  they  should  suoceed  against  one  claiming  against  both,  does 
not  deprive  her  of  the  right  as  their  natural  tutrix  to  appear  as  such  on  their 
behalf  in  defence  of  a  suit  attacking  the  rights  of  both,  nor  require  the  appoint- 
ment of  a  curator  ad  hoc  to  represent  them  therein. 

If  defendant  in  a  petitory  action  files  byway  of  answer  a  general  denial,  or  Its 
equivalent,  asserts  the  rightfulness  of  his  possession,  and  prays  that  plaintifTs 
prayer,  wherein  he  asks  that  he  be  decreed  to  be  the  owner  of  the  properly 
described  in  the  petition  and  be  placed  in  possession  thereof,  be  rejected,  the 
court  Is  properly  called  on  under  the  pleadings  to  deti-rmine  the  question  of 
title.  Defendant  is  at  liberty  to  abstain  from  making  a  special  attack  upon 
plaintiff's  title  and  from  setting  up  ownership  in  himself,  but  if  he  does  so  it 
is  at  his  peril,  as  a  Judgment  under  such  pleadings.  If  favorable  to  the  plaintiff, 
would  close  the  door  to  his  subsequently  setting  up  any  title  which  he  then 
had. 

An  attack  on  a  judgment  for  want  of  evidence  necessary  to  sustain  it  must  fail  in 
an  action  of  iiulllty. 

A  foreign  judgment  in  plalotiff' s  favor  can  not  be  urged  as  grouud  of  nullity  of  a 
later  judgment  in  defendant's  favor,  the  former  not  having  been  set  up  in  bar 
of  the  action  In  which  the  latter  was  rendered. 

When  the  judge  of  one  District  Court,  under  a  legal  system  of  interchange,  acts  in 
another  or  upon  matters  properly  lodged  In  that  court,  the  acts  done  by  him 
must,  in  their  legal  effect,  be  held  as  if  performed  by  the  actual  judge  of  the 
latter  district  acting  within  hisjnrisdiction  and  by  that  court.  Act  of  1865, 
No.  -iiSft,  Sec.  18,  is  not  repealed  by  Act  No.  8^  of  1H70. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  action  referred  to  in  plaintiffs'  petition,  in 
which  this  conrt  dismissed  their  demand  as  of  non-suit,  will  be  found 
(with  the  facts  of  the  case  stated)  reported  in  the  47th  An.  1806, 
entitled  Heirs  of  Brigot  vs.  Brigot.  The  proceedings  in  France 
which  are  referred  to  were  instituted  by  the  widow  of  Flore  Nicolas 
Brigot  against  defendant  and  her  deceased  sister  and  Anne  Meal- 
lanotte,  in  a  suit  in  which  she  claimed  for  herself  and  her  children 
the  nullity  of  a  transaction  or  compromise  between  Anne  Meullanotte 
and  Flore  Nicolas  Brigot,  the  husband  and  father  of  the  present 
plaintiffs.  Under  the  terms  of  that  compromise  Flore  Nicolas  Brigot 
had  become  the  usufructuary  during  life  of  the  properties  involved 
in  this  litigation  and  the  present  defendant  and  her  sister  (of  whom 
she  is  the  legatee)  were  given  the  naked  ownership  of  the  same  by 
Anne  Meullanotte. 

The  proceedings  in  France  resulted  in  a  judgment  which,  while 
decreeing  said  act  null  and  void  in  so  far  as  the  same  conferred  upon 
defendant  and  her  sister  any  right  in  the  properties  in  New  Orleans 
therein  mentioned,  and  while  decreeing  them  to  belong  in  their 
entirety  to  the  succession  of  Flore  Nicolas  Brigot,  none  the  less 
recognized  the  rights  of  the  defendant  and  her  sister  which  the  law 
of  France  vested  in  them  in  said  properties  (as  natural  children  of 
Flore  Nicolas  Brigot)  as  joint  owners  with  his  widow  and  legitimate 
children  (the  plaintiffs  in  this  case) ,  and  ordering  a  partition  of  the 
same  to  be  made  between  the  said  owners. 

Basing  themselves  upon  this  French  judgment,  the  present  plain- 
tiffs askdd  in  the  former  suits  that  the  rights  of  parties  be  held  fixed 
by  that  judgment,  and  that  the  properties  be  partitioned  according 
to  its  terms  among  the  owners.  The  present  defendant  (under  her 
original  rights  and  as  legatee  of  her  deceased  sister)  was  made  de- 
fendant in  the  case.  The  latter  pleaded  as  res  judicata  a  judgment 
which  she  declared  had  been  rendered  in  the  Fourth  District  Court 
in  1876,  and  in  which  she  and  her  sister  were  plaintiffs  and  the 
present  plaintiffs  were  defendants,  and  in  which  it  was  decreed  that 
she  and  her  sister  were  the  sole  owners  of  the  said  properties.  The 
court  sustained  this  exception  and  dismissed  plaintiffs'  suit,  and  they 
appealed.  It  was  upon  this  appeal  that  this  court  rendered  the 
judgment  reported  in  the  47  An.  1305.  Our  decision  altered  the 
judgment  of  the  District  Court  from  a  final  judgment  to  one  of  non- 
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snit.  The  court  held  that  the  plaintiff  could  not  ignore  the  State 
judgment  which  had  been  rendered  in  1876;  that  that  judgment 
could  not  be  impeached  collaterally,  but  that  it  would  have  to  be 
attacked  by  direct  action.  The  present  action  is  the  result  of  that 
decree. 

The  first  attack  made  by  the  plaintiiTs  upon  the  judgment  of  the 
Fourth  District  Court  is  based  upon  the  claim  that  Fergus  Fuselier, 
who  signed  the  pleading  in  that  case  on  their  behalf,  was  without 
authority  to  represent  them.  We  find  in  the  record  a  letter  from 
Mrs.  Brigot  (the  widow  of  Flore  Nicolas  Brigot) ,  dated  Bordeaux, 
28th  November,  1874,  to  the  French  Consul,  New  Orleans,  in  which 
she  used  the  following  language: 

'*  Permettez-nous  de  recourir  d.  votre  haute  bienveillance  et  pro- 
tection pour  un  service  d.  rendre  k  une  famille  infortun^e  ayant  en 
Louisiane  de  grand  int^r^ts.  II  s'agit  de  renseigments  precis  et 
exacts  d.  foornir  sur  P^tat  de  I'affaire  Brigot  en  litis  pendance  a  New 
Orleans,  affaire  dont  la  conduite  avait  6i€  remise  aux  soins  g^n^reux 
de  MM.  Cavaroc  &  Son,  et  la  defence  confine  d  M.  Fuselier,  de  New 
York,  leur  avocat  ordinaire,  et  en  cette  circonstance,  le  n6tre." 

The  writer  then  entered  into  an  explanation  of  the  proceedings  in 
New  Orleans  and  complained  that  her  letters,  written  from  France 
to  Cavaroc  &  Son,  and  (evidently)  to  her  attorney,  had  not  yet  been 
answered,  and  that  it  was  all  important  that  she  should  be  advised 
of  the  situation  in  Louisiana.  In  view  of  that  fact  she  thus  wrote  to 
the  consul : 

*'  Ne  pourriez-nous  pas,  en  consequence,  Monsieur  le  Consul,  nous 
assurer:  (1)  Si  aacun  jugement  n'a  6t6  rendu  pour  ou  contre  nous  a 
la  Nouvelle  Orleans ;  (2)  si  M.  Fuselier,  de  New  York  (croyons 
nous) ,  a  re^u  et  port6  k  la  connaissance  de  la  cour  de  la  Nouvelle 
Orleans  la  lettre  de  l'avoa6  Chassaing,  de  Bordeaux,  notiflant  d,  la 
dite  cour  la  resolution  prise  par  lui  et  les  raisons  qui  ont  fait  appeler 
la  m^me  cause  en  France ;  (3)  si  le  tribunal  Am6ricain,  prenant  en 
consideration  la  dite  piece  et  les  raisons  invoqu^es,  a  prononce, 
comme  il  devait,  le  suspension  de  tout  jugement,  vu  1' intervention 
legitime  et  motivee  du  tribunal  Franyais,"  etc. 

We  find  in  the  record  a  second  letter  to  the  consul,  dated  the  20th 
of  May,  1876,  in  which  was  enclosed  a  letter  to  Mr.  Fuselier,  for  in 
it  she  said : 

**  Je  vous  prie,  Monsieur  le  Consul,  de  vouloir  faire  passer  a  M. 
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Fuselier,  avocat  de  voire  ville,  ce  billet,  et  lai  demander  s'il  reste 
toujours  mon  d^fenseur,  ou  s'il  se  d^charge  de  la  conduite  de  mes 
int^reta.  Dans  ce  dernier  cas  je  compte  sur  votre  sympatbie  pour 
me  faire  repr6senter  par  une  personne  digne  de  votre  conflance." 

We  presume  the  letter  to  Mr.  Faselier  referred  to  was  that  which 
is  copied  in  the  record,  and  was  as  follows: 

"Bordeaux,  20  Mai,  1875. 
"  Monsieur    Fuselier,   Avocat    a    la    Nouvelle    Orleans,    Etata     Unis 
d^AnUrique: 

'^  Monsieur — Je  ne  sais  que  penser  de  votre  long  silence,  car  on 
n'a  pas  seulement  r^pondu  a  I'assignation  que  M.  Chassaing,  mon 
avon^,  voQS  a  envoy ^e.  J'ai  6crit  moi-m^me  a  diff^rentes  reprises, 
et  toujours  le  m^me  silence;  j'aime  a  croire  que  mes  lettres  ne  vous 
sont  pas  parvenues,  et  je  repousse  Pid6e  que  vous  ne  vous  occupez 
plus  de  moi. 

"  Quoiqu'il  en  soit,  monsieur,  s'il  en  6tait  ainsi  je  vous  prierais  de 
donner  a  Monsieur  le  Consul  une  prompte  r^ponse. 

"  Je  vous  annonce  que  mon  proems,  plaid6  devant  le  tribunal  de 
Bordeaux,  a  eu  un  jugement  en  notre  faveur,  et  d^s  qu'on  m'en  aurv 
d61ivr6  une  expedition  je  vous  le  ferai  parvenir.'' 

What  occurred  subsequent  to  the  date  of  these  letters  we  do  not 
know,  but  they  certainly  show  that  Mr.  Fuselier  had,  prior  to  that 
time,  represented  the  parties  in  New  Orleans. 

The  second  ground  of  nullity  assigned  was  '*  that  Widow  Flore 
Nicolas  Brigot,  as  French  administratrix  of  her  husband's  succession 
and  natural  tutrix  of  her  minor  children,  never  qualified  as  such  in 
Louisiana  and  could  not  have  acted  extra- territorially,  hence  was 
without  power  or  authority  to  have  appointed  any  agent  or  attorney 
to  defend  the  interests  of  said  minors  in  said  suit,  which  purported  to 
involve  the  status  of  heirship  and  rights  in  and  to  said  aforesaid 
described  properties." 

The  defendants  raised  no  objections  of  that  kind  in  the  salt,  on  the 
contrary  they  voluntarily  answered  through  their  attorney — putting 
at  issue  plaintiff's  title  and  defending  their  own.  They  were  directly 
interested  in  defeating  the  demand  of  the  plaintiiT  in  that  suit,  and 
they  can  not  now  object  that  they  were  without  power  or  authority 
to  stand  in  judgment  to  that  effect.  We  think,  however,  they  were 
authorized  to  do  so  (Succession  of  MoCan,  ante,  p.  600) .    The  third 
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groand  of  nullity  is  that  Mrs.  Brigot  had  no  right  or  aathority  as 
natural  tutrix  to  authorize  the  prosecution  of  said  suit  on  their  behalf, 
for  the  reason  that  there  was  then  a  conflict  of  interest  in  said  suit 
and  in  the  subject  matter  thereof  between  herself,  as  donee  under 
her  marriage  contract  with  Flore  Nicolas  Brigot,  on  the  one  part  and 
the  said  minor  heirs  on  the  other,  the  former  claiming  under  a  con- 
tract and  the  latter  by  descent  and  succession  from  Flore  Nicolas 
Brigot,  and  that  a  curator  od  ^ioc  should  have  been  appointed  to  rep- 
resent them.  The  same  parties  who  were  brought  as  defendants  into 
the  Fourth  District  Court  jointly  (and  who  appeared  therein)  appear 
in  the  present  suit,  asserting  their  claim  now  as  they  did  before.  If 
there  should  be  eventually  any  conflict  of  interest  between  the  parties 
inter  ae  (as  matters  have  shaped  themselves) ,  their  interests  are  and 
were  identical,  ia  so  far  as  they  united  in  defeatins:  the  claims  and 
pretensions  of  the  present  defendant  and  her  sister. 

The  fourth  ground  is  that  the  judgment  attempted  to  pass  upon 
the  title  of  said  properties  in  a  sequestration  suit  whose  purpose  was 
to  affect  the  rents  and  revenues  of  the  properties;  that  before  and  at 
the  time  the  judgment  was  rendered  the  so-called  defendants  in  said 
suit  were,  by  the  joint  action  of  the  counsel  for  the  then  plaintiffs 
and  of  Fuselier,  the  self- constituted  attorney  at  law  of  the  defend- 
ants therein,  put  out  of  court  and  thereby  ceased  to  be  defendants  in 
said  suit,  and  had  no  legal  standing  therein  to  warrant  said  judgment 
against  them;  that  after  the  reconventional  demand  and  salt  was 
discontinued,  a  default  should  havtj  been  taken  and  confirmed, which 
was  not  done;  that  after  the  discontinnance  of  the  said  reconven- 
tional demand  and  answer  on  the  part  of  their  so-called  attorney,  a 
judgment  against  E.  C.  Guillett  on  the  possessory  action  could  have 
been  rendered  therein,  but  none  on  the  petitory  action  against 
defendants  could  have  been  validly  rendered  thereon,  as  no  issue  had 
been  joined  thereon  or  had  been  discontinued ;  that  no  real  petitory 
action  was  ever  instituted  against  the  present  plaintiffs  herein,  nor 
was  it  instituted  against  the  party  in  actual  possession  as  the  law 
directs,  but  only  a  suit  against  Guillett  was  instituted,  who  was  not  at 
the  time  in  actual  possession,  and  who  had  then  already  been  dis- 
missed by  his  mandatories  as  collecting 'agent,  and  who  was  not  at 
that  time  the  farmer  or  lessee  of  said  property. 

In  November,  ISf  2,  the  defendant  and  her  sister  filed  in  one  of  the 
District  Courts  of  New  Orleans,  a  petition  in  which  they  averred 
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that  they  were  the  sole  owners  of  certain  property  in  that  city,  which 
they  described  (the  same  property  involved  herein) ;  that  they 
acquired  the  naked  ownership  of  the  same  by  donation  inter  mvos, 
valid  in  law,  from  Mrs.  Anne  Menllanotte,  by  authentic  act  before 
Delalo^e  and  De  la  Ohanne,  notaries  in  Paris,  on  the  2d  of  December, 
1848,  the  nsafract  in  said  property  having  been  conceded  by  said 
Meullanotte  by  said  same  act  to  petitioners'  father,  Flore  Nicolas 
Brigot;  that  said  asnfractaary,  their  father,  had  died  in  Jnly,  1870, 
and  by  his  death  his  rights  to  the  nsnfract  of  said  property  had 
determined  and  ceased.  That  petitioners'  right  to  the  ownership  of 
said  property  had  been  recognized  by  said  act  of  December  2,  1848, 
which  their  father  signed;  that  they  also  had  an  indisputable  title 
to  said  property  for  having  acquired  and  held  the  same  through  the 
said  usufructuary,  possessing  in  their  name  in  good  faith,  with  a  Just 
and  translative  title  duly  recorded  by  a  continuous,  uninterrupted 
public  and  unequivocal  possession  as  owners  during  more  than 
twice  ten  years,  during  which  time  they  have  never  been  disturbed 
or  molested  in  any  manner  whatever.  That,  however,  since  the 
death  of  their  father  (the  usufructuary)  they  had  in  vain  several 
times  endeavored  to  obtain  amicably  the  entry  and  enjoyment  of 
said  property,  but  that  their  rights  and  pretensions,  as  the  sole  and 
unconditional  owners  thereof,  with  the  privilege  of  absolute  enjoy- 
ment of  the  same,  had  not  been  recognized  by  the  party  found  in 
possession  thereof  at  the  death  of  petitioners'  father,  the  usufruct- 
uary aforesaid.  That  of  late,  determined  to  obtain  redress,  they  had 
formally  applied  to  the  person  now  occupying  the  same,  Edward  C. 
•Guillett,  of  this  city,  and  who  is  a  mere  trespasser  without  any  valid 
title  for  such  entry  and  enjoyment,  and  that  he  had  peremptorily  re- 
fused to  acknowledge  their  rights  and  allow  such  entry  and  posses- 
sion, and  had  eveninsttucted  the  tenants  of  said  premises  not  to  pay 
the  rent  to  any  one  but  himself.  That  petitioners  were  not  aware  of 
the  nature  of  the  pretensions  which  Guillett  set  up  adversely  to 
theirs  to  said  premises,  whether  he  claimed  to  be  the  owner  himself 
or  to  represent  the  party  whom  he  deemed  to  be  the  owner  thereof, 
or  whether  he  individually  or  otherwise  claims  any  right  or  title  to 
said  property;  that  petitioners  considered  and  averred  that  said 
Ouillett  was  a  mere  trespasser,  without  any  title,  whatever  be  the 
position  which  he  takes  in  the  matter.  That  ever  since  their  father 
•died  petitioners  understood  and  believed  that  said  Guillett  had  (or 
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coald  have  for  his  individaal  account  or  otherwise)  collected  the 
rental  of  said  property,  amonnting  in  the  aggregate  at  that  time  to 
four  thousand  dollars,  which  he  should  be  held  to  reimburse  to  peti- 
tioners, and  that  they  had  good  ground  to  apprehend  that  he  might 
make  use  of  his  possession  of  said  property  to  convert  the  fruits  and 
revenues  of  said  property  to  his  own  use,  or  that  of  his  constituent  or 
constituents,  if  any  he  had,  to  petitioners'  injury.  That  he  was  well 
acquainted  with  the  facts  of  the  death  of  F.  N.  Brigot  at  the  time  of 
its  occurrence,  and  instead  of  discontinuing  any  further  administra- 
tion of  said  property  or  continuing  the  same  for  account  of  whom  it 
might  concern  as  negotiorum  geslor  had  kept  control  of  the  same, 
declined  to  surrender  the  same  to  petitioners,  who  are  the  sole 
owners  thereof;  that  by  such  acts,  whether  he  had  retained  the 
amounts  collected  for  his  own  account  or  had  turned  them  over  to 
the  parties  he  claimed  to  represent,  he  was  personally  responsible 
for  the  amount  so  received.  That  petitioners  were  entitled  to  be 
recognized  as  sole  owners  of  said  property  and  to  be  put  as  such  in 
possession  of  the  same,  but  that,  in  the  meantime,  the  same  should 
be  sequestered  until  further  orders  of  the  court.  They  prayed  for  a 
sequestration  and  followed  this  with  the  prayer  that  Guillett  be  cited 
to  surrender  possession  of  said  property  to  the  sheriff  and  to  be  cited 
in  his  individual  name  in  case  he  set  up  any  pretensions  to  said  prop- 
erty, and  also  as  agent  of  any  person  he  might  claim  to  represent  in 
case  he  did  not  set  up  any  pretensions,  individually,  to  the  same; 
that  after  due  proceedings  there  be  judgment  in  favor  of  petitioners, 
recognizing  them  as  the  sole  owners  of  said  pieces  of  property,  and 
ordering  them  to  (be)  put  at  once  as  owners  in  the  peaceful  posses- 
sion and  enjoyment  thereof,  and  that  Guillett  be  condemned  indi- 
vidually (and  in  aolido  with  him  any  person  or  persons  whom  be 
might  claim  to  represent)  to  pay  to  petitioners  the  sum  of  four  thou- 
sand dollars,  or  any  other  sum  found  to  have  been  received  by  him, 
with  legal  interest. 

The  property  was  sequestered  by  the  sheriff  under  an  order  of 
court  to  that  effect. 

We  do  not  find  what  action  was  taken  under  this  petition  as  to 
Guillett.  We  presume  he  must  have  been  cited,  disclaimed  personal 
interest  in  the  matters  involved  and  announced  the  present  plaintiffs 
to  be  the  real  parties  in  interest,  for  we  find  that  the  following 
answer  was  filed  in  the  case  as  of  April  21,  1873: 
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^*  And  now  comes  into  court,  by  her  counsel,  undersigned  Patroneli& 
Daudin,  widow  of  Flore  Nicolas  Brigot,  in  her  own  name,  as  sur-^ 
viving  partner  in  the  commnnity  of  acquets  and  gains  between  her 
and  said  deceased,  and  as  such  usufructuary  by  law,  of  his  share  in 
said  community,  and  also  for,  and  in  the  name,  and  as  natural  tutrix 
of  Eugenie  Marguerite  Godeberte  and  Maurice  Albert,  children, 
issue  of  her  marriage  with  said  deceased  and  his  sole  heirs,  and  also 
in  her  capacity  as  administratrix  of  the  succession  of  said  deceased, 
who,  the  said  Patronelle  Daudin,  being  cited  to  answer  the  petition 
herein  filed  by  the  said  plaintiffs,  Eugenie  Adelaide  Marie  Brigot  and 
Augustine  Euialie  Isabelle  Brigot,  says  that  she  was  (until  the 
sequestration  herein  taken)  in  possession  of  the  property  described 
in  said  petition,  and  held  the  same  as  owner  in  her  aforesaid  capacity, 
and  is  now  still  entitled  to  such  ownership  and  possession  as  afore- 
said. That  the  said  plaintiffs  have  no  right  or  title  to  the  ownership 
or  possession  thereof,  for  this,  to- wit: 

*^  1.  That  the  alleged  title  under  and  by  virtue  of  which  plaintiffs 
claim  to  be  the  owners  of  said  property,  although  purporting  to  be  a 
donation  to  them  made  by  Anne  Muellanotte,  widow  of  Nicolas 
Brigot,  was  really  and  in  truth  a  donation  to  them  m^ide  by  said 
Flore  Nicolas  Brigot,  and  attempted  to  be  disguised  under  the  form 
of  a  transaction  and  compromise  between  said  F.  N.  Brigot  and  said 
Anne  Muellanotte,  and  a  donation  by  the  latter  to  the  plaintiffs. 

**That  the  said  plaintiffs  are  the  adulterous  bastard  children  of 
said  Flore  Nicolas  Brigot,  born  of  his  adulterous  connection  with 
Jeannette  Amante  Adele  Chastalng,  who  was  at  the  time  of  their 
conception  and  birth  the  legitimate  wife  of  Louis  Eleonor  Leroux, 
and  while  the  said  Flore  Nicolas  Brigot  and  said  J.  A.  A.  Ghastaing 
could  not  lawfully  have  married.  That  under  the  laws  of  France, 
where  said  act  was  passed,  as  well  as  by  the  laws  of  Louisiana,  said 
plaintiffs  could  not  receive  any  donation  from  their  said  adulterous 
father,  and  that  the  said  interposition  and  disguise  were  adopted  in 
order  to  evade  those  laws,  and  ths  contract  attempted  to  be  estab- 
lished by  their  means  is  radically  null  and  void. 

<<  2.  That  the  said  alleged  title  under  which  said  plaintiffs  claim  to 
be  the  owners  of  the  said  property,  being  in  reality  a  donation  made 
to  them  by  Flore  Nicolas  Brigot,  is  further  null  and  void,  because  in 
the  act  making  the  same  he  has  reserved  to  himself  the  usufruct  or 
enjoyment  of  the  property  donated. 
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**  8.  That  even  if  the  said  donation  made  by  the  said  F.  N.  Brigofc 
through  the  said  Anne  Meallanotte  was  valid  (which  is  not  admitted 
bat  expressly  denied)  it  was  by  the  laws  o(  Prance,  where  it  was 
made,  revoked  by  the  birth  of  legitimate  children  of  the  said  P.  N. 
Brigot,  sabseqaent  to  its  execntion,  and  can  now  have  no  effect. 

*^  4.  That  the  said  donation,  even  if  valid  at  the  time  it  was  made 
(which  is  denied),  conld  not  exceed  the  amount  of  one-half  of  the 
property  of  said  P.  N.  Brigot,  he  having  left  at  his  death  two  legiti- 
mate children. 

^'  5.  That  the  property  claimed  by  the  said  petitioners  is  the  exclu- 
sive property  of  the  succession  of  the  said  Nicolas  Brigot,  respond- 
ent's deceased  husband,  who  inherited  the  same  from  Nicolas  Brigot, 
his  father — that  the  said  Brigot  having  died  in  Bordeaux  on  the  12th 
of  July,  1870,  leaving  as  sole  legitimate  children  and  heirs  the  two 
minors  above  named,  of  whom  respondent  is  the  tutrix,  the  same 
has  descended  to  the  said  minors,  who  alone  are  entitled  to  the  pos- 
session and  enjoyment  thereof. 

'*  Wherefore  respondent  prays  that  plaintiffs'  demand  be  rejected 
at  their  costs,  that  respondent  in  her  capacities  of  tutrix  of  her 
above  named  wards  and  administratrix  of  the  succession  cf  her  said 
deceased  husband  be  maintained  in  her  possession  of  the  property 
described  in  plaintiffs'  petition,  and  that  said  plaintiffs  be  decreed  to 
have  no  right  or  title  in  or  to  the  said  property,  but  that  the  same 
be  held  to  belong  exclusively  *to  the  succession  of  respondent's  de- 
ceased husband,  and  lastly,  that  the  sequestration  herein  ordered 
be  dissolved  and  the  sheriff  ordered  to  restore  the  same  to  respond- 
ent's agent.  And  respondent,  reserving  her  right  to  claim  in  a  sub- 
sequent action  damages  from  plaintiffs  for  disturbing  her  possession 
of  and  slandering  her  title  to  said  property,  prays  for  general  relief 

in  the  premises. 

(Signed)  '*  Febous  Fubblieb, 

A  Homey  for  Respondents . ' ' 

On  the  26th  of  April,  1873,  the  attorney  of  the  plaintiffs  in  that 
suit  moved  (without  prejudice  to  exceptions  to  reconventional 
demand) ,  on  suggesting  that  the  answer  of  Mrs.  Widow  F.  N.  Brigot 
in  her  several  capacities  assailed  the  title  of  plaintiff  on  grounds 
which  were  on  their  face  not  valid  and  safflcient  in  law,  and  which 
provoke  issues  improperly  presented,  and  the  examination  of  which 
should  be  excluded,  and  under  which   evidence  was  inadmissible. 
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that  said  groands  shoald  be  stricken  from  said  answer,  and  said 
answer  treated  as  a  general  denial  at  best  with  averment  of  posses- 
sion. 

Simultaneously  plaintiffs'  attorney  filed  what  wonld  appear  to  have 
been  intended  as  an  exception  covering  the  same  groands  as  the 
motion,  with  the  added  objection  that  Widow  Brigot  conld  not  stand 
in  judgment  until  she  had  produced  proof  of  her  representative 
capacities.  The  prayer  of  the  exception  was  that  she  be  ordered  to 
produce  evidence  of  the  same ;  that  oyer  be  granted  plaintiff  of  such 
evidence ;  that  in  default  of  production  of  same,  defendant's  recon- 
ventional  demand  be  dismissed;  that  eventually  (in  all  contingen- 
oies)  the  reconventional  demand  be  dismissed  with  costs  for  the 
reasons  stated  as  setting  forth  no  cause  of  action ;  that  contingently 
they  pleaded  the  general  issue  and  prayed  for  judgment  in  their 
favor,  as  well  on  the  main  as  on  the  reconventional  demand,  and  for 
general  relief. 

On  the  1st  of  May,  1878,  the  court  dismissed  the  rule  taken  to 
strike  oat  from  the  answer. 

The  case  went  to  trial  on  the  16th  of  December,  1874.  We  find 
<'  in  the  note  of  evidence"  the  statement  that  'Hhe  exception  to  the 
capacities  of  the  widow  Brigot  as  tutrix  and  administratrix  is  with- 
drawn;" also  the  further  statement:  '<  Mr.  Fuselier  discontinues 
the  reconventional  demand  of  the  widow  F.  Nicholas  Brigot  herein 
made  in  all  capacities."  Subsequent  to  this  the  plaintiffs  offered  in 
evidence  the  compromise  made  before  Delaloge  and  De  la  Ohaume, 
in  Paris,  on  the  2d  December,  1846,  and  the  certificate  of  the  recording 
thereof  in  New  Orleans.  Mr.  Faselier  objected  to  the  compromise 
being  offered  Id  evidence.  *'  The  court  sastained  the  objection  and 
allowed  the  same  to  be  withdrawn  from  the  court  for  the  purpose  of 
having  it  sent  to  Paris  and  be  properly  authenticated."  Judge 
Lynch  was  then  presidiag.  No  judgpneot  was  rendered  In  the  case 
until  the  1st  of  December,  1876.  On  that  day  judgment  was  ren- 
dered as  follows : 

<*  This  case  having  been  submitted  to  the  court  for  adjudication  on 
the  written  evidence  on  file  and  the  court  considering  the  law  and 
the  said  evidence  in  favor  of  plaintiff  herein,  it  is  ordered,  adjudged 
and  decreed  that  there  be  judgment  in  favor  of  plaintiffs,  Eagenie 
Adelaide  Marie  Brigot  and  of  Augustine  Eulalie  Isabelle  Brigot,  rec- 
ognizing them  as  the  sole  owners  of  two  certain  lots  of  ground 
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(describing  them),  dissolving  the  sequestration  lierein  issued  and 
placing  said  plaintiffs  in  possession  of  said  property,  reserving  to  tiie 
said  plaintiffs  the  right  to  recover  of  the  defendatats,  Widow  F.  N. 
Brigot,  individually,  and  as  tutrix  of  the  minor  children  of  said  F.  N. 
Brigot  and  as  administratrix  of  his  succession,  the  sum  received  by 
her  directly  or  through  agents,  and  that  there  be  judgment  in  favor 
of  E.  G.  Guillett,  relieving  him  from  any  liabilities  to  plaintiffs." 
We  find  nothing  in  the  record  to  show  that  the  act  of  compromise 
was,  subsequently  to  being  objected  to,  properly  authenticated  and 
submitted  to  the  court  as  evidence,  and  if  so,  that  it  was  under  any 
agreement  of  parties.  This  judgment  was  signed  *'  B.  L.  Lynch, 
Judge  of  the  Superior  District  Oourt,  sitting  during  the  absence  of 
Hugh  J.  Campbeil,  Judge  of  this  court."  No  appeal  was  taken  froip 
it  and  no  proceedings  seem  to  have  been  taken  in  this  State  in  ref- 
erence to  the  property  or  the  judgment  up  to  the  institution  of  the 
former  suit  here,  which  resulted  in  the  judgment  of  this  court 
reported  in  the  Forty -seventh  Annual.  No  explanation  of  this  long 
delay  has  been  made.  During  the  intervening  period  the  property 
seems  to  have  remained  in  the  possession  of  the  present  defendant 
and  her  sister,  under  their  original  title,  and  the  judgment  of  1876 
in  their  favor.  The  plaintiffs  contend  that  they  disappeared  from 
that  suit  by  a  discontinuance  by  Fuselier  of  their  connection 
with  it,  but  we  think  the  objection  urged  by  him  to  the  introduction 
of  the  act  of  compromise,  raised  subsequently  to  the  entry  of  the 
discontinuance,  shows  that,  for  some  purpose  at  least,  they  were  still 
in  court.  Fuselier  simply  discontinued  what  is  designated  as  the 
**  reconventlonal  demand  "  of  the  widow  and  her  two  children.  Pre- 
cisely what  that  discontinuance  was  intended  to  extend  to  or  cover 
does  not  clearly  appear.  The  parties  were  in  court  as  defendants  in 
a  proceeding  which  unquestionably  raised  on  behalf  of  the  plaintiff 
an  issue  as  to  their  right  not  simply  to  the  possession,  but  to  the  owner- 
ship of  the  property.  The  action  lacked,  perhaps,  absolute  compli- 
ance with  the  letter  of  the  law  in  respect  to  petitory  actions,  inas- 
much as  the  physical,  actual  possession  of  the  same  appears  to  have 
been  in  tenants  holding  under  or  recognizing  Guillett  as  the  agent  of 
the  parties  in  France  who  claimed  ownership  and  possession  of  the 
same,  and  the  proceedings  were  primarily  directed  at  Guillett  instead 
of  at  these  actual  occupants,  and  forcing  them  to  disclose  either 
Guillett  or  the  lessors  in  France  as  the  real  parties  in  interest.     These 
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latter  parties  finally  got  before  the  court  and  joined  issne  with  the 
plaintiffs  under  their  pleadings.  While  any  reconventional  demand 
filed  by  them  was  under  their  control,  through  discontinuance  they 
were  powerless  to  disconnect  themselves  from  the  suit  as  the 
*'  defendants  "  therein  after  appearance  and  answer.  Once  in  court 
they  were  forcedly  there  until  its  termination,  unless  through  some 
exception  which  they  had  taken  and  which  the  court  had  sustained. 
Had  the  case  been  tried  contradictorily  with  Guillett  alone,  a  question 
might  have  arisen  as  to  whether  he  was  authorized  to  stand  in  judg- 
ment upon  any  other  issue  than  one  of  possession.  Young  vs.  Cham- 
berlain, 15  An.  454;  Prescott  vs.  Payne,  44  An.  658;  In  re  Genella, 
45  An.  1381.  But  when  the  parties  claiming  in  their  own  right, 
ownership  as  well  as  possession,  made  themselves  parties  to  a  litiga- 
tion where  those  issues  were  tendered,  a  very  different  condition 
existed  if  the  ownership  of  the  plaintiffs  which  is  set  up  was  con- 
tested. If  we  withdraw  from  that  case  all  claim  on  the  part  of  the 
defendants  to  ownership  in  themselves  to  the  property,  they,  none 
the  less,  in  their  pleadings  denied  that  the  claims  which  the  plaintiffs 
had  set  up  were  well  founded.  Defendants  prayed  that  plaintiffs' 
demand  be  rejected.  Those  claims  were  not  simply  to  a  right  of  pos- 
session, but  to  a  right  of  ownership.  The  withdrawal  of  any  claim 
by  the  defendants  of  ownership  in  themselves  left  the  action  none 
the  less  a  petitory  one,  on  which  the  plaintiffs  bad  upon  themselves 
the  burden  of  making  good  their  title.  It  frequently  happens  that  a 
defendant  in  such  an  action  stands  upon  possession  without  advanc- 
ing title  in  himself.  The  judgment  in  such  an  action  under  plead- 
ings of  that  character,  if  favorable  to  the  plaintiff,  would  close  the 
door  to  the  subsequent  setting  up  by  the  defendant  of  any  title  which 
he  actually  then  had.  As  a  matter  of  course,  a  defendant  in  a  peti- 
tory action  has  the  right  to  discontinue  a  claim  of  ownership  in  him- 
self which  he  had  set  up  in  his  answer,  but  he  does  so  at  his  peril 
should  plaintiff  succeed  with  a  plea  of  the  general  issue,  or  its  equiva- 
lent, still  left  standing  by  the  defendant. 

It  is  quite  possible  that  the  attorney  for  the  defendants  may  have 
believed  that  in  discontinuing  a  claim  of  ownership  by  the  defend- 
ants the  sole  issue  before  the  court  for  determination  was  that  of 
the  *'  right  of  possession,"  but  in  this  we  are  of  the  opinion,  in  view 
of  plaintiffs'  pleadings  and  defendants'  answer  (even  with  the 
defendants'  claim  of  ownership  as  being  in  themselves  stricken  out) 
he  was  in  error. 
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The  theory  advanced  by  the  plaintifPs  in  the  present  snit  is  evi- 
dently that  the  plaintiffs  in  the  snit  brought  in  1878  (which  for  con- 
Tenience  may  be  designated  as  the  Gaillettsoit)  went  into  it  as 
plaintiffs  ander  circumstances  such  as  to  preclude  the  defendant 
therein  from  contesting  adversely  to  plaintiffs  in  that  particular  pro- 
ceeding their  alleged  ownership  of  the  property ;  that  Flore  Nicolas 
Brigot,  the  husband  and  father  of  the  defendants,  having  taken  pos- 
session of  the  property  as  usufructuary  under  the  act  before  Delaloge 
and  De  la  Cbaume,  was  not  in  position  to  question  himself  the 
right  of  the  plaintiffs  to  the  naked  ownership  of  the  property  as 
fixed  in  that  act;  that  before  doing  so  and  as  a  condition  precedent 
for  doing  so  he  would  have  to  first  surrender  possession  and  then 
bring  a  direct  action  to  annul  the  act  of  compromise;  that  the 
defendants  claiming  under  Flore  Nicolas  Brigot  as  his  heirs  occupied 
no  better  position,  and  could  not,  as  defendants,  collaterally  attack 
the  plaintiffs'  title;  that  they  (in  same  manner  as  their  father) 
would  have  had  to  first  yield  possession  and  then  attack  just  as  a 
lessor  in  possession  (in  order  to  contest  his  lessor's  title) ,  is  required 
first  to  vacate  the  premises.  That  this  was  what  the  attorney  of  the 
plaintiffs  meant  when  he  charged  that  defendants  were  presenting 
inadmissible  issues  in  the  case,  and  that  this  was  what  defendants' 
counsel  in  the  case  recognized  as  being  correct  when  he  discontinued 
his  '* reconventional  demand."  That  the  effect  of  the  voluntary 
discontinuance  was  to  place  matters  as  if  plaintiffs'  motion  to  strike 
out  had  been  sustained  and  defendants  had  abandoned  for  the  time 
being  the  defence,  leaving  them  in  position  to  renew  the  attack  on 
the  title  later  on.  The  present  plaintiffs,  as  we  have  said,  were 
defendants  in  that  suit  and  not  interveners.  Had  they  been  inter- 
veners a  discontinuance  on  their  part  might  have  taken  them  entirely 
out  of  court,  but  having  gone  into  the  case  by  way  of  answer,  they 
could  not  escape  the  legal  consequences  of  their  having  done  so. 
They  did  not  admit  plaintiffs'  claims  even  as  to  the  right  of  posses- 
sion. Had  they  done  so,  praying  that  should  Judgment  be  rendered 
for  plaintiffs  it  be  limited  to  judgment  for  possession  with  reserva- 
tion of  defendants'  right  to  subsequently  attack  the  title,  and  had 
judgment  been  rendered  accordingly  they  would  occupy  a  much 
stronger  position  before  us  than  they  do  now.  They  remained  in  the 
case  to  the]^end,  contesting  plaintiffs'  right  to  a  judgment  of  any 
kind.     Plaintiffs  in  their  rule  or  motion  did  not  pray  that  defendants 
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be  dismissed  from  the  case ;  what  they  asked  was  that  certain  por- 
tions of  their  pleadings  be  stricken  out,  and  this  application  was 
denied  by  the  court. 

We  do  not  think  that  the  effect  of  the  qualified  discontinuance 
made  by  defendants'  counsel,  as  made,  was  to  restrict  the  issues  in 
the  case  to  a  question  of  the  right  of  possession.  The  action  as 
brought  by  plaintiffs  was  intended  by  them  to  be  and  was  framed  to 
be  a  petitory  action.  Defendants  could  not  force  it  into  being  a  pos- 
sessory action  purely,  under  pleadings  such  as  they  presented.  The 
District  Oovrt,  in  deciding  the  case,  considered  it  as  one  iavolving 
>title,  and  rendered  judgment  accordingly.  Even  if  the  judgment 
was  erroneous  it  was  not  null.  The  attack  made  upon  the  judgment 
for  want  of  the  evidence  necessary  to  sustain  it  might  have  been 
good  on  appeal,  but  must  fail  when  advanced  in  an  action  of  nullity. 
We  do  not  think  the  existence  of  the  French  judgment  in  plaintiffs' 
favor  on  which  they  rely  can  be  urged  as  a  ground  of  nullity  to  the 
Louisiana  judgment.  The  latter  is  last  in  date.  Its  existence  was 
not  pleaded  in  bar  either  at  the  trial  or  through  application  for  a  new 
trial,  and  is  brought  forward  by  way  of  attack  on  the  judgment 
nearly  twenty  years  after  it  was  rendered. 

The  last  ground  of  attack  on  the  judgment  is  that  B.  L.  Lynch, 
who  rendered  it,  had  no  right  or  authority  to  act  in  lieu  and  place 
of  Hugh  J.  Campbell,  the  judge  of  said  court,  and  to  render  a  defini- 
tive judgment  thereon  in  view  of  the  fact  that  minors  were  interested 
therein. 

The  objection  urged  is  not  that  the  cause  was  improperly  in  the 
Fourth  District  Court,  that  it  was  illegally  disposed  of  by  reason  of 
being  lodged  thereia,  but  that  the  judge  of  the  Superior  District 
Court  went  into  the  Fourth  District  Court  and  presided  over  it  in 
lieu  of  the  judge  of  that  court,  then  absent. 

This  action  was  evidently  based  upon  the  thirteenth  section  of  Act 
No.  265  of  1865,  entitled  <<  An  act  relative  to  District  Courts  for  the 
parish  and  city  of  New  Orleans,"  which  declared  that  it  should  <<  be 
the  duty  of  each  of  the  judges  of  the  District  Courts  of  New  Orleans, 
commencing  with  the  judge  of  the  First  District  Court,  to  hold  alter- 
nately during  one  week  the  court  which  any  one  of  the  judges  may 
be  incapacitated  from  holding  bv  reason  of  illness  or  by  leave  of 
absence." 

If  the  cause  fell  properly  under  the  jurisdiction  of  the  Fourth  Dis- 
91 


1442  SUPREME  COURT  vB  LOUISIANA. 


HelM  of  Brigot  vs.  Brigot,  Widow. 


trict  Coart,  we  do  not  think  that  conrt's  jarisdictlon  was  oasted 
by  the  fact  that  the  judge  of  another  district  presided  over  the 
same  on  a  certain  occasion  or  occasions  and  rendered  judgments^ 
therein.  If  the  validity  of  such  judgments  were  called  in  question 
by  reason  of  that  fact,  it  would  be  grounded  on  the  want  of  legal 
authority  and  power  of  the  judge  to  preside,  rather  than  on  a  want 
of  jurisdiction  in  the  court  itself.  Plaintiffs  claim  that  the  act  of 
1855  was  repealed  by  Act  No.  86  of  1870,  entitled  <<  An  act  to  prevent 
conflict  of  jurisdiction  between  the  several  courts  of  this  State,  and 
to  punish  the  same." 

Defendants,  in  their  brief,  say:  <*This  same  objection  was  raised 
and  passed  upon  by  this  court  in  the  case  of  De  St.  Romes  vs.  Levee 
Ootton  Press,  81  An.  224,  and  besides,  an  examination  of  the  twa 
acts  shows  that  there  is  no  conflict  between  them.  The  former 
allows  and  directs  an  interchange  of  judges  in  case  of  inability  to  act, 
and  the  latter  prohibits  one  court  from  taking  jurisdiction  of  a  sub- 
ject matter  already  assigned  to  another  court. 

<<The  error  into  which  plaintiff  has  fallen  is  in  measuring  the 
power  and  authority  of  the  jadge  by  the  jurisdiction  of  his  own 
court.    The  two  are  materially  different." 

When  the  judge  of  one  District  Oourt,  under  a  legal  system  of 
interchange,  acts  in  another  or  upon  matters  lodged  in  that  other, 
the  acts  done  by  him  must,  in  their  legal  effect,  be  held  as  if  per- 
formed by  the  actual  judge  of  the  latter  district  acting  within  his 
jurisdiction  and  by  that  court. 

We  think  the  St.  Romes  decision  controls  the  present  case  as  ta 
the  legality  anil  continued  operation  of  the  act  of  1855,  at  the  time 
the  judgment  attacked  was  assigned. 

Plaintiffs  attack  the  act  of  compromise  made  between  Flore  Nico- 
las Brigot  and  Anne  Muelanotte  on  a  number  of  grounds,  the  whole 
attack  being  made  in  aid  of  their  claim  that  the  property  in  contro- 
versy herein  belongs  to  them  and  not  to  the  defendant. 

The  question  of  the  ownership  of  this  property  having  been  raised 
and  adjudicated  upon  in  the  judgment  attacked  herein,  and  the  judg- 
ment itself  having  resisted  the  attacks  made  upon  it,  we  do  not  think 
the  issue  any  longer  an  open  one.  (See  Heirs  of  Brigot  vs.  Brigot, 
47  An.  1306.) 

The  judgment  appealed  from  is  affirmed. 
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No.  12,516. 
Succession  of  William   Hbffnbr — On  Rule   to   Show  Oausb. 

1.  The  court  which  iasued  tbe  letters  of  execatorjhip  has  the  jurisdiction  when 

the  will  is  annulled,  to  order  the  delivery  of  the  succession  property  In  the 
hands  of  the  displaced  executor  to  the  legal  heirs. 

2.  Nor  Is  the  competency  of  the  court  to  give  such  order  at  all  aflect<)d  by  the 

fact  of  its  previous  judgment  recognizing  the  legal  heirs  fixing  the  amount  to 
he  accounted  for  by  the  executor,  and  decreeing  Its  payment  to  the  legal 
heirs. 

3.  It  is  no  answer  to  the  rule  of  the  legal  heirs  to  compel  such  delivery  of  the  succes- 

sion property,  for  the  executor  to  avow  that  he  has  violated  bis  trust  by  dis- 
posing of  the  property. 

A  PPEAL  from  the  First  Jadlcial  District  Court  for  the  Parish  of 
-^    Oaddo.     Land,  J, 


Harrison  dh  Astonj  A,  H,  Leonard  and  D,  T,  Land  for  Plaintiffs  in 
Rule,  Appellants. 


Wise  &  Hemdon  for  James  Heffner,  Defendant  in  Rule,  Appellee. 


Argaed  and  submitted  May  81,  1897. 
Opinion  handed  down  June  14,  1897. 
Rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  appeal  is  by  the  legal  heirs  of  William  Heffner 
from  the  Judgment  dismissing  their  rule  to  compel  the  production  by 
the  executor  under  a  will  annulled  by  judgment,  of  all  the  succession 
assets  which  came  into  his  hands  while  acting  as  executor. 

After  the  will  was  annulled  the  displaced  executor  filed  his  account, 
which,  on  the  opposition  of  the  legal  heirs,  tbe  present  appellants, 
was  the  subject  of  the  judgment  of  the  lower  court  brought  up  by 
appeal  to  this  court  in  1896.  Our  judgment  made  some  changes  in 
the  accoun'',  but  the  result  of  the  litigation»was  the  judgment  of  the 
lower  court  now  final,  decreeing  the  legal  heirs  be  put  in  possession 
of  three -fourths  of  the  succession  property,  and  that  they  recover 
from  the  executor  that  proportion  of  the  succession  funds  in  his 
hands.  Pending  the  appeal,  which  was  devolutive,  to  this  court,  the 
heirs  took  the  rule  to  compel  the  delivery  of  the  succession  assets, 
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and  it  is  that  rale  the  dismissal,  of  which  is  the  subject  of  this  appeal. 
The  rale  directed  against  the  executor,  atf  well  in  his  official 
capacity  as  personally,  was  met  by  the  exceptions  of  no  cause  of 
action  and  rea  judicata  based  on  the  judgment  of  the  District  Court. 
The  exception  of  res  Judicata  was  sustained,  the  lower  court  being  of 
the  opinion  that  the  heirs  were  confined  for  relief  to  an  execution  on 
their  judgment,  and  that  the  ultimate  relief  proposed  by  the  rule  was 
imprisonment  for  debt,  prohibited  by  our  law. 

This  is  the  case  of  an  executor  who,  under  the  judicial  authority 
conferred  by  his  letters,  has  obtained  a  large  amount  of  property, 
which,  by  the  judgment  annulling  the  will,  should  have  been  turned 
over  to  the  legal  heirs.  He  now  meets  their  demand  with  excep- 
tions accompanied  by  the  avowal  that  he  has  disposed  of  the  funds 
in  his  hands,  and  their  only  remedy  is  an  execution  against  him,  not 
apt,  we  are  advised  by  the  record,  or,  at  least,  it  seems  to  be  con- 
ceded, to  prove  barren  of  any  relief.  We  do  not  think,  however, 
there  is  room  in  this  case  for  the  discussion,  whether  or  not  the  exe- 
cution can  reach  any  property.  Nor  do  we  think  it  any  answer  to 
the  rale  that  he  has  thought  proper  to  dispose  of  the  property  in  his 
hands  in  violation  of  his  trust.  We  think  such  an  answer  strengthens, 
if  any  support  was  needed,  the  demand  of  the  heirs  for  the  full 
measure  of  relief  the  court  is  competent  to  give. 

The  judgment  fixing  the  amount  in  his  hands  belonging  to  the 
heirs  and  decreeing  its  payment  contemplated  performance  by  him 
and  was  not  intended,  nor  under  the  law  does  it  afford  him  that  pro- 
tection his  exception  supposes.  The  power  of  the  courts  to  order 
the  delivery  of  the  property  to  those  entitled  to  it,  coming  into  the 
hands  of  an  executor  whose  office  is  afterward  vacated  by  the  decree 
annulling  the  will,  is  undoubted.  Sberlin's  Executor  vs.  Gros,  5  La. 
100.  The  rule  calls  for  the  exercise  of  that  power.  This  power,  so 
necessary  to  the  efficient  administration  of  justice,  we  do  not  think 
is  parted  with,  or  its  exercise  precluded  by  the  judgment  ascertain* 
ing  the  amount  for  which  the  executor  is  liable,  accompanied  by  the 
decree  for  that  amount  in  favor  of  the  heirs.  It  is  claimed  the  Code 
of  Practice  points  out  the  execution  for  debt  as  the  remedy  in  cases 
of  this  chariicter.  The  articles  in  part  refer  to  creditors  whose 
judgments  the  administrator  or  executor  faili  to  pay ;  the  Code  also 
deals  with  the  procedure  of  the  heirs  to  obtain  possession  of  the 
succession  property.     The  appellants  do  not  claim  as  creditors.     On 
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any  view  of  the  articles  of  the  Oode  an  order  that  the  executor 
deliver  to  the  heirs  the  property  ia  his  hands  must  be  deemed  within 
the  competency  of  the  coorc.  0.  P.,  Arts.  1009,  1012,  1018,  1054, 
1056,  1057.  The  power  to  give  that  order  is  the  only  issae  the  case 
presents,  and,  in  onr  opinion,  precludes  the  discussion  of  other 
issues  raised  in  the  defendant's  brief  and  in  the  opinion  of  the  lower 
court.  We  think  the  order  should  be  made,  and  that  question 
is  all  we  feel  called  on  to  determine. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  on  the  rule  be  avoided  and  annulled,  the  case  be 
and  is  hereby  remanded,  with  the  direction  that  the  lower  court 
make  the  rule  absolute,  so  as  to  order  the  defendant  to  deliver  to 
the  heirs  the  amount  of  the  succession  funds  in  his  hands  accruing  to 
them  fixed  by  the  judgnaent  of  the  lower  court,  to- wit:  nine  thou- 
sand eight  hundred  and  ninety-seven  dollars  and  twenty -nine  cents, 
with  five  per  cent,  interest  from  2Lst  November,  1896,  and  costs. 


No.  12,490. 

E.    OucuLLU,    Administbatob    Succbssion    of   F.    Lacboix,    vs. 
Bbaebnbidqb  Lumbeb  Company,  Limited,  et  als. 

It  was  Irregular  and  anauthorized  to  a88<;S8  property  In  1887  in  the  name  of  a  dead 
man  whose  succession  was  opened  in  1876,  antl  to  undi  rtuke  to  sell  tlie  property 
In  bis  name  to  the  State,  without  notice  to  the  legal  representatlye  of  bis  suo- 
cessiun. 

A  deed  prima  facie  Talid  relates  to  the  conduct  of  the  sale  and  not  to  antecedent 
omUsions  rendering  the  sale  void.    93  U.  S.  522. 

APPEAL  from  tbe  Oivil  District  Oonrt  for  the  Parish  of  Orleans* 
Ell\%,  J. 
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F,  L.  Richardson  for  Plaintiff,  Appellee. 


Louque  &  Pome%  for  Defendants,  Appellants. 


Branch  K.  Miller  and  James  Wilkinson  for  Citizens  Bank,  Inter* 
venor,  Appellee. 


P,  O.  Zacharie  for  Tax  Oollector,  Appellant. 
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Argued  and  sabmitted  Jane  10,  1897. 
Opinion  handed  down  Jane  22, 1897. 

Judgment  of  this  court  modified  and  rehearing  refused  June  < 
1897. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  ludgment  rendered  in  this  case  was  avoided  on 
appeal.  The  case  was  remanded  and  reinstated  to  enable  the  Dis- 
trict Court  to  render  another  judgmont.  Cuculiu  vsi  Brakenridge 
Lumber  Company,  48  An.  677. 

After  the  case  had  been  remanded  it  was  reopened,  retried  and 
argued. 

A  judgment  was  entered  in  plaintiff's  favor  in  accordance  with  bis 
prayer,  and  on  the  reconventional  demand  judgment  was  rendered 
for  seventeen  hundred  and  thirty -five  dollars  and  sixty- seven  cents, 
against  the  plaintiff,  to  be  paid  as  a  condition  precedent  to  a  writ  of 
possession  issuing. 

The  taxpayer  died  in  1876,  and  his  succession  was  opened  in 
1876. 

The  property  was  adjudicated  to  the  State  for  the  unpaid  taxes  of 
1887,  assessed  in  the  name  of  the  tax  debtor  who  was  dead  since 
1876. 

All  the  statutes  regarding  assessments  prior  to  1890,  without  any 
restriction  as  relates  to  ownership  of  the  property  whatever,  contain 
direction  equivalent  in  terms  to  an  order,  to  assess  property  in  the 
name  of  the  owner. 

The  tax  debtor  was  no  longer  the  owner  after  his  death.  In  con- 
struing the  statutes,  this  court  held  that  the  assessment  in  the  name 
of  a  dead  man  was  valid,  if  it  appeared  that  the  land  was  carried  over 
on  the  assessment  rolls  without  want  of  reasonable  diligence  on  the 
part  of  the  assessing  officer.  This  conclusion  was  reached  under  the 
several  healing  and  curative  statutes  adopted  to  cure  the  defects  in 
the  tax  titles  prior  to  the  date  of  the  present  Constitution. 

It  does  not  suggest  itself  that  there  is  any  reason  to  be  less  strin- 
gent in  question  of  tax  title  arising  after  the  year  1879. 

Mr.  Burroughs  (p.  204)  thus  states  the  rule,  that  as  an  original 
proposition  has  received  universal  approval. 

''Where  the  owner  dies  and  a  number  of  persons  are  entitled  aa 
heirs  to  the  land,  it  is  not  necessary  to  list  it  in  the  name  of  all  the 
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parties  entitled,  bat  a  general  designation  of  the  parties  is  safflcient, 
as  widow  and  heirs  of  Z.  S.  Wheeler." 

We  have  not  found  a  decision  or  any  views  in  any  of  the  text- 
books supporting  the  proposition  that  property,  in  the  absence  ol 
-curative  statute  or  other  statute  authorizing  such  assessments,  may 
be  properly  asBessed  after  a  great  length  of  time  in  the  name  of  one 
^ho  no  longer  exists. 

In  the  case  in  hand  there  can  be  no  good  reason  for  continuing  to 
assess  the  property  as  it  was  assessed. 

The  following  were  some  of  the  duties  of  the  assessor  under  the 
statute  at  the  date  the  assessment  was  made,  and  they  are,  in  the 
main,  the  duties  of  that  officer  at  this  time:  After  the  Ist  of  Janu- 
ary of  each  year ;  to  diligently  examine  the  records  in  the  offices  of 
mortgages  and  conveyances  and  abstract  of  land  entries;  compare 
the  names  of  the  parties  assessed  and  the  description  of  the  prop- 
erty ;  also  to  make  faithful  inquiry  and  investigation,  to  ascertain 
what  taxable  property  in  his  district  or  parish  belongs  to  residents 
and  to  absent  owners  and  to  unknown  owners,  and  make  correct 
designated  list  by  the  section  of  the  statute. 

Had  the  officer  performed  his  duty  each  year  as  required  he  would 
not  have  committed  the  error,  each  year,  of  assessing  the  property 
in  the  name  of  one  who  had  died  many  years  prior  to  the  date  of  the 
assessment. 

Moreover,  it  was,  by  statute,  made  the  duty  of  the  assessor,  in 
person  or  by  duly  authorized  deputy,  to  ''  visit  the  domicile,  resi- 
dence or  office  of  each  person,  company,  drm,  corporation,  bank, 
exchange  or  association  of  two  or  more  individuals  in  making  assess- 
ments." 

It  becomes  manifest  that  these  duties  must  have  been  greatly 
neglected,  and  the  result  was  that  no  such  transfer  of  the  property 
was  efTected  as  the  law  relative  to  taxation  contemplated. 

The  owner  could  not  be  divested  of  his  property  upon  a  mere  paper 
assessment. 

Influenced  as  we  think  by  the  decisionsi  that  had  been  rendered 
upon  the  subject,  the  Legislature  in  1890,  in  order  to  put  an  end  to 
an  undesirable  condition,  enacted  that  any  assessment  made  in  the 
name  of  a  party  deceased  shall  be  good  and  valid  thioughout  the 
State,  unless  notification  in  writing  of  the  death  and  of  the  opening 
vel  non  of  the  succession  has  been  given.     Sec.  25  of  1800. 
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The  lawmaking  power,  in  the  exercise  of  its  authority,  chose  to- 
relieve  the  assessor  from] the  responsibility,  if  the  assessment  wa» 
made  in  the  name  of  one  deceased,  and  has  placed  it  upon  the  heirs 
or  those  interested. 

it  does  not  change  the  fact  that  prior  to  the  adoption  of  this 
statute  the  responsibility  of  assessing  the  property  in  this  respect 
was  entirely  with  the  assessor,  upon  whom  was  imposed  the  daty  of 
making  personal  inquiry,  as  we  have  before  stated. 

If  it  was  desirable  not  to  assess  the  property  belonging  to  one  who 
no  longer  existed,  as  it  unquestionably  was,  the  duty  devolved  upon 
the  assessor  to  make  needful  inquiries  and  a  proper  assessment. 

In  a  number  of  cases  this  court  has,  in  applying  revenue  laws  sub* 
sequent  to  1879  and  prior  to  1890,  held  that  the  continued  assess- 
ment of  property  in  the  name  of  one  who  no  longer  existed  was  not 
the  assessment  required.  Edwards  vs.  Fairex,  47  An.  171;  Sewell  vs. 
Watson,  81  An.  591;  Stafford  vs.  Twitchell,  68  An.  520;  Montgom- 
ery vs.  Land  and  Lumber  Co.,  46  An.  409;  Keene  vs.  Oollins,  40 
An.  458. 

In  other  States  we  find : 

'*  An  assessment  of  land  in  the  name  of  a  deceased  person,  made 
prior  to  the  amendment  of  March  22,  1880,  is  void.''  Pearson  vs. 
Creed,  69  Oal.,  p.  539. 

The  same  rule  was  announced  in  Morrison  vs.  McLaughlin,  88 
North  Oarolina,  p.  258. 

The  assessment  in  a  similar  case  was  held  void  in  Alabama.  De- 
Foist er  vs.  Qilmer,  82  Ala.  485;  also  in  Florida;  L'Engle  vs.  Wilson, 
21  Fla.  461. 

In  our  judgment  it  is  properly  a  part  of  the  matter  in  hand  to  state 
that  under  the  new  law  it  is  incumbent  upon  the  collector  to  give 
notice  to  the  heirs  as  required  by  Art.  210  of  the  Oonstitntion,  prior 
to  the  sale. 

In  the  case  before  us,  also,  such  we  judge  was  the  requirement  of 
the  statute. 

Able  counsel  argue  with  great  force  the  proposition:  all  tax  sales 
are  prima  fade  valid  on  their  face,  citing  Art.  210  of  the  Constitu- 
tion. But  this  article  also  directs  that  the  collector  shall,  without 
suit,  *'  and  after  giving  notice  to  the  delinquent  in  the  manner  to  be 
provided  by  law,"  advertise  the  property  for  sale. 

The  maxim  is  familiar:  that  notice  is  of  the  essence  in  all  things 
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required  to  be  done.  It  applies  to  the  exercise  of  ministerial  power 
as  well  as  to  proceedings  that  are  jadicial  or  gucMi-jadicial.  It  is  one 
of  the  most  important  of  all  safeguards  which  has  been  deemed  nec- 
essary to  protect  the  interest  of  parties  taxed,  and  nothing  can  be 
substituted  for  it  or  excuse  the  failure  to  give  it.  Oooley  on  Tax- 
ation, p.  885.     Notice  is  a  prerequisite  to  the  officer's  authority. 

There  are  important  informalities,  and  even  illegalities,  which 
may  not  be  fatal,  but  the  absolute  want  of  all  the  notices  required 
can  not  be  disregarded. 

Let  us  assume,  for  illustration,  that  a  case  has  arisen  under  Sec. 
25  of  the  act  of  1890;  that  the  heirs  had  failed  to  give  the  indicated 
notice  to  the  assessor  of  the  death  of  the  taxpayer,  even  then, 
would  not  more  regular  proceedings  require  notice  of  sale  to  the 
legal  representative  or  interested  persons  in  the  manner  required? 

Now  that  it  has  been  provided  that  certain  assessments  may  be 
legal  and  binding  in  default  of  notice  by  the  heirs  or  interested  par- 
ties ic  may  well  be  that  a  presumption  of  regularity  will  arise 
from  the  mere  fact  that  tbe  assessment  has  been  made,  which  was 
followed  by  a  sale.  Even  then  it  would  be  advisable  always  to  give 
a  regular  notice  of  sale  in  the  manner  required,  and  to  make  note  of 
the  fact  in  the  deed  in  order  that  it  may  have  full  effect  as  a  deed 
prima  fcusie  legal. 

Htire  the  case  is  stronger;  the  assessment  was  defective  and  did 
not  give  rise  to  presumptions  which  usually  arise  from  acts  on  their 
face  regular. 

It  does  not  seem  to  be  consistent  with  principle  in  one  breath  to 
give  such  importance  to  notice  of  sale,  and  in  the  next  to  assame 
upon  tbe  merest  presumption  that  notice  has  been  given,  although 
nothing  indicates  (in  this  case)  by  reference  to  the  papers,  or  ta 
memorandum  even,  that  it  has  been  given.  Oonsidered  from  every 
point  of  view  we  have  found  it  utterly  impossible  to  conclude  that 
title  passed  upon  the  assessment  of  a  dead  man's  property  made 
more  than  ten  years  after  his  death,  followed  by  a  sale,  without 
proof  of  notice  to  the  heirs  or  legal  representatives  of  the  succession 
or  interested  parties. 

A  want  of  notice  required  by  the  Constitution  is  not  curable  hy 
statute.     Desty  on  Taxation,  Vol.  II,  p.  619. 

Although  every  reasonable  intendment  should  be  taken  in  favor 
of  regularity  in  the  absence  of  proof  of  notice,  as  before  mentioned 
it  can  not  well  be  presumed  notice  has  been  given. 
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"  Unless  the  language  of  a  carat! ve  act  is  clear  and  nnambigaonB, 
oonrts  will  not  give  it  a  retrospective  action."  Desty  on  Taxation, 
p.  618. 

Notice  is  jurisdictional.  It  is  not  within  the  power  of  the  Legisla* 
tnre  to  dispense  with  notice  required  by  the  Constitution,  nor  to  core 
its  absence.    Blackwell  on  Tax  Titles,  Sec.  76. 

'*  No  doubt  it  has  been  decided  that  statutes  which  make  a  tax  sale 
deed  prima  facie  evidence  of  the  regularity  of  the  sale  do  not  relieve 
a  purchaser  from  the  burden  of  showing  proceedings  anterior  and 
necessary  to  the  power.  De  Treville  vs.  Smalls,  98  U.  S.  522.  Such 
a  provision  has  been  held  to  relate  only  to  the  conduct  of  the  tale 
itself.    lb. 

Relative  to  the  forfeiture  under  the  act  of  1869,  which  the  defend- 
ant claimed  enured  to  the  benefit  of  his  title,  the  assessment  upon 
which  the  forfeiture  was  baf»ed  did  not  contain  a  description  of  the 
property  such  as  needful  for  its  identification.  An  assessment  Is 
void  which  does  not  at  all  contain  a  description  whereby  it  is  possible 
to  identify  the  property.  The  numbers  of  squares  are  given  without 
boaiidaries  of  the  property,  or  where  there  was  any  attempt  made  to 
aet  forth  the  boundaries  the  attempt  came  to  an  end  after  stating 
only  one  of  the  boundaries. 

Moreover,  the  records  are  too  incomplete  to  show  forfeiture;  the 
present  auditor  of  the  State  certifies  to  their  incompleteness  in  such 
terms  as  to  render  it  exceedingly  doubtful  if  ever  an  attempt  was 
made  to  carry  the  incompletely  described  lands  as  forfeited  lands. 
Again,  the  certificate  of  the  recorder  of  mortgage,  in  whose  posses- 
sion an  auditor's  certificate  roll  of  1869  was,  Bbows  that  it  was  only 
filed  in  the  auditor's  office  after  the  act  of  1869  bad  been  repealed 
by  the  revenue  act  of  1870,  in  which  different  provisions  for  forfeit- 
ure were  set  forth. 

And,  lastly,  it  appears  that  the  taxpayer  paid  the  taxes  of  1870, 
rendering  it  inconsistent  with  the  theory  that  the  State  authorities 
would  have  permitted  him  to  pay  taxes  without  receiving  payment 
of  prior  taxes  of  186ii  then  due.  As  to  pqaare  No.  240  claimed  under 
a  judgment  rendered  for  taxes  alleged  due,  the  basis  of  the  claim  Is 
the  following  assessment: 

'*  No.  2iO,  Francois  Lacroix,  ten  thmtsand  doUars." 

The  description  is  too  vague  and  iadefinite  to  be  taken  as  the  basis 
of  a  tax  title. 
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Lastly,  the  payment  of  one  hundred  dollars  to  the  administrator 
for  a  ratification  of  the  invalid  sale  of  real  estate  could  not  have  the 
effect  of  binding  the  creditors  and  heirs  who  did  not  give  assent  to 
any  soch  ratification. 

The  amoant  allowed  on  the  reconventional  demand  has  every 
appearance  of  being  correct.  It  conld  not  be  increased  without 
more  satisfactory  evidence  that  the  amount  claimed  had  been  paid 
by  the  defendant.  On  the  other  hand,  it  should  not  be  lessened  at 
the  Instance  of  plaintiff,  who  did  not  show,  as  he  contended,  that  it 
was  paid  in  depreciated  paper. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  is  affirmed. 

On  Application  fob  Rehbabino. 

Watkins,  J.  On  a  reconsideration  of  this  case  we  have  been  fully 
confirmed  in  the  correctness  of  the  conclusions  at  which  we  originally 
arrived,  but  we  yield  to  the  request  of  defendant's  counsel  to  leave 
our  decree  open  so  that  he  may  claim  any  additional  amounts  not 
thereby  covered. 

It  is  therefore  ordered  and  decreed  that  the  rehearing  be  and  same 
is  hereby  refused;  but  that  the  defendant  shall  not  be  concluded 
from  demanding  any  additional  sums  he  may  have  paid  and  which 
are  not  included  in  our  previous  decree. 


No.  12,619. 


State  op  Louisiana  ex  rel.  Henry  S.  Crozier  vs.  Hon.  Emilb  i  ^  ijji 
RosT,  Judge  of  the  Twenty- first  Judicial  District  Court,  '  ^^  — ]^ 
Parish  of  St.  Charles.  iw  4(k 

1.  In  siiniinary  proceedings  like  thfR,  formal  Intervention  not  ailowable  In  this 

court,  bui  undiT  ttiH  circuni!<t:inces  hfro  prcseotod,  counsel  representing  other 
Interests  permitted  to  appear  as  amicus  caritt. 

2.  Application  for  writs  ot  certiorari  and  prohibition  Is  made  on  ground  of  unconsti- 

tutionality of  Act  72  of  the  lawn  of  1891. 

3.  The  case  preaentt'd  by  the  pntsecution  being  one  appealable  to  this  court,  the 

quesiltm  of  the  uncon<tticutlonality  of  the  statute  is  reyiewable  here  on  appeal 
from  ac<»uvl«-ilon  and  sentence. 

4.  This  being  ko  the  rule  Is  to  withliold  the  writ  of  prohibition,  and  await  the  bring- 

ing up  of  the  car<e  regularly  on  appeal. 
••  STttn  hi  a  case  not  apncalable  it  would  not  be  too  late  after  conylctlon  and  sen- 
tence to  invoke  rcliet  ai  the  hands  of  this  court,  through  Its  remedial  writs, 
from  the  effects  of  a  Mtatute  void  for  unconsticutionallty. 

\N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


0* 
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Walter  H,  Saunders  and  Saunders  <Sb  Miller  for  Relator. 


M.  J,  Cunninghamy  Attorney  General,  and  Robert  J.  PerkifiB^  Dis- 
trict Attorney,  for  Respondent. 


P.  C  Zaoharie  as  Amicus  CurisB. 


Sabmitted  on  briefs  May  81,  1897. 

Opinion  handed  down  on  application  to  interplead  Jnne  1,  1897. 

Opinion  banded  down  on  application  for  writs  Jane  29,  1897. 


On  Application  of  thb  State  Board  of  AaBiouLTUBs  and  J.  Q. 
Lee,  Commissioner  of  Aqrioulturb,  to  Intervene  and 
Interplead  Herein.  • 

An  application  having  been  filed  by  relator  for  a  writ  of  prohibi- 
tion, a  rule  nisi  issaed,  to  which  the  respondent  judge  made  answer. 

Whereupon  F.  0.  Zacharie,  special  counsel  for  the  Board  of  Agri- 
culture and  for  the  Commissioner  of  Agriculture,  appears  and  asks 
to  be  permitted  to  intervene  and  interplead  herein,  and  to  join 
respondent  judge  in  resisting  the  writ.  He  shows  the  interest,  public 
in  character,  which  the  parties  he  represents  have  in  these  proceed- 
ings. 

His  right  to  intervene  and  interplead  is  resisted  by  relator. 

We  are  of  the  opinion  that  in  summary  proceedings  like  the 
present  case  formal  intervention  should  not  be  allowed. 

But  the  premises  considered,  especially  the  fact  that  the  interest 
which  seeks  to  be  heard  is  public  in  character,  the  court  permits  F. 
C.  Zacharie,  counsellor  at  law,  to  appear  in  the  case  as  amicus  curiXf 
with  leave  to  file  the  plea  presented,  together  with  briefs  in  support 
thereof. 

On  Application  for  Wi^rrs  op  Certiorari  and  Prohibition. 

The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  is  an  application  for  ^he  exercise  of  our 
supervisory  jurisdiction,  by  writs  of  certiorari  and  prohibition,  to 
stay  further  proceedings  in  a  criminal  prosecution  against  the  relator. 

An  information  was  filed  charging  him  with  selling  by  sample,  for 
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use  in  this  State,  two  hundred  and  forty-seven  packages  of  commer- 
cial fertilizer,  and  deliverlnir  the  same  to  the  pnrchasers  here,  from 
points  outside  the  State,  without  compliance  with  the  statute  requir- 
ing such  packages  of  fertilizer  to  be  inspected  and  tagged. 

The  law  alleged  to  have  been  violated  is  Act  No.  72  of  the  Acts  of 
Louisiana  of  1894.  We  quote  the  immediate  clause  of  the  act  upon 
which  this  prosecution  is  based,  found  in  Sec.  6  thereof: 

'*  Any  person  who  shall  sell,  or  offer  for  sale,  any  package  of  com- 
mercial fertilizer  which  has  not  been  tagged  as  herein  provided, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
fined  in  the  sum  of  two  hundred  and  fifty  ($250)  dollars  for  each 
offence." 

It  will  be  noticed  that  this  statute  makes  it  a  misdemeanor,  pun- 
ishable by  fine  of  two  hundred  and  fifty  dollars,  neither  less  nor 
more,  for  selling  or  offering  to  sell  each  package  of  fertilizer  that  has 
not  been  tagged.  That  is  to  say,  under  the  precise  terms  of  the  law 
a  separate  offence  is  committed,  punishable  by  two  hundred  and  fifty 
dollars  fine,  for  each  package  offered  or  sold  untagged.  Therefore, 
the  information  filed  in  this  case  charges  the  relator  with  the  com- 
mission of  two  hundred  and  forty -seven  separate  offences,  each 
punishable  with  the  fine  mentioned,  when  it  alleges  that  he  offered 
to  sell  and  did  sell  two  hundred  and  forty -seven  packages  of  fertilizer 
without  tags.  And  if  proof  is  made  that  he  thus  sold  two  hundred  and 
forty -seven  packages,  and  the  jary  so  find,  and  render  a  verdict 
accordingly,  the  aggregate  amount  of  the  fine  to  be  imposed  on  relator 
would  equal  the  enormous  sum  of  sixty-one  thousand  seven  hundred 
and  fifty  dollars  under  this  prosecution.  Hence  it  is  clear  that  this 
court  would  have  jurisdiction  of  the  case  on  appeal,  for  the  Consti- 
tution gives  the  court  jurisdiction  in  criminal  cases,  on  questions  of 
law,  when  a  fine  exceeding  three  hundred  dollars  is  imposed. 

The  relator  bases  his  application  for  the  writs  mentioned  on  the 
unconstitutionality  of  the  statute  referred  to.  His  position  is  that 
the  law  under  which  he  is  being  proceeded  against  contravenes  the 
provisions  of  the  Oonstitution  of  the  United  States  as  well  as  of  the 
State;  that  it  is,  therefore,  void,  nnd  no  legal  proceedings  can  be 
had  thereunder.  The  purpose  of  his  application,  therefore,  is  to 
have  the  statute,  or  that  part  of  it  authorizing  this  prosecution, 
declared  void  for  unconstitutionality. 

It  is  clear,  of  course,  that  this  presents  a  ''  question  of  law"   of 
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the  highest  character,  since  it  involves  a  constraction  of  the  Consti- 
tution itself,  and  the  same  wonld  be  reviewable  by  as  on  appeal  from 
the  merits  of  the  case,  that  is  to  say,  fr  m  a  verdict  of  conviction 
and  a  sentence  of  fine  exceeding  $300. 

This  being  so  it  is  the  rale  of  this  court  in  sach  Ksases  not  to  exer- 
cise its  writ  of  prohibition,  bat  to  await  the  bringing  up  of  the 
case  regularly  on  appeal.  Ordinarily,  we  exercise  supervisory  jaris- 
diction  by  writs  of  certiorari  and  prohibition  only  in  unappealable 
cases,  leaving  errors  committed  in  appealable  causes,  or  questions 
afifecting  the  validity  of  the  statute  upon  which  the  prosecution  is 
based,  to  be  corrected  or  decided  in  due  course  on  appeal.  State  ex 
reU  Walker  vs.  Jadge,  etc.,  89  An.  182;  Brouillette  vs.  Judge,  etc., 
46  An.  243;  State  ex  rel,  Morere  et  al,  vs.  Judge,  44  An.  1100;  State 
ex  rel,  DeBuys  vs.  Judge,  82  An.  1266. 

We  are  not  to  be  understood,  however,  as  holding  that  in  no  case 
which  may  be  appealable  will  this  court  exercise  its  supervisory 
jurisdiction  through  the  medium  of  the  remedial  writs  mentioned. 
On  the  contrary,  cases  may  arise  where  the  court,  in  the  exercise 
of  a  sound  discretion  and  in  furtherance  of  the  ends  of  justice,  will 
exert  the  control  and  supervision  of  inferior  courts  granted  it  by 
Art.  90  of  the  Constitution,  even  in  cases  where  an  ultimate  appeal 
lies.     See  Brouillette  vs.  Judge,  46  An.  243. 

Bat  they  must  be  cases  of  peculiar  circumstances,  or  extreme 
urgency  of  necessity,  which  talce  them  out  of  the  general  rule 
referred  to.  We  do  not  deem  the  instant  case  to  be  of  that  charac- 
ter. 

Even  if  the  case  were  not  appealable,  it  would  not  be  too  late  after 
conviction,  and  the  imposition  of  a  fine,  to  invoke  the  control  and 
supervision  of  this  court,  through  its  wiats,  to  grant  relief  from  the 
effects  of  a  statute  void  for  unconstitationalicy.  We  do  not  wish  to  be 
understood,  by  this,  as  intimating  the  statute  in  question  is  uncon- 
stitutional.    Our  opiniou  as  to  that  is  reserved. 

Let  the  relator  stand  his  trial  on  the  information,  and  should  con- 
viction ensue  and  a  fine  is  imposed  vesting  this  court  with  jurisdic- 
tion on  appeal,  such  appeal  will  bring  before  us  all  the  qaestions 
now  presented  in  bis  application  for  tne  writs. 

And,  in  any  event,  they  can  be  gotten  before  us  by  seasonable 
application  for  the  writs.  We  hold  that  the  present  application  is 
not  seasonable,  but  premature. 
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For  these  reasoiu  it  is  ordered  that  the  peremptory  writ  of  pro- 
hibition be  denied,  and  the  rale  niH  issned  herein  be  discharged  at 
the  costs  of  relator. 

NiCHOLLS,  O.  J.,  absent;  ill. 


No.  12,617. 

In  Rb  Southbbn  Liquob  and  Tobacco  Company,  LiiirrBD,  in  ^^  ^^^ 

Liquidation.  |_61j043| 

In  case  the  only  opposition  to  a  receiver's  account  is  for  tbe  sum  of  forty-three 
dollars  and  eighty-six  cents,  this  court  Is  without  ]uri>d.otion,  as  the  case  pre* 
sents  no  ctfjicarrf ««.  and  there  Is  no  fund  to  be  distributed  among  thescTeral 
contestants  in  tbe  sense  of  the  Constitution,  Art.  81. 

APPEAL  from  tbe  Oivil  District  Gonrt  for  the  Parish  of  Orleans* 
Kingj  J. 


DinkelBpiel  &  Hart  for  Receiver,  Appellee. 


F,  C.  Zacharie  for  Tax  Collector,  Opponent,  Appellant. 


Argned  and  submitted  Jnne  24,  1897. 
Opinion  handed  down  Jnne  80,  1897. 


On  Motion  to  Dismiss  Appbal. 

The  opinion  of  the  court  was  deiivered  by 

Watkins,  J.  The  ground  of  the  motion  is,  that  the  amount 
demanded  is  less  than  two  thousand  dollars,  and  that  this  court  has 
no  appellate  jariadiction  ratione  materim — there  being  no  question 
involved  of  the  legality  or  constitutionality  of  a  tax. 

Tbe  case  comes  to  us  by  an  appeal  on  the  part  of  the  State  Tax 
Collector  from  a  judgment  rejecting  his  demand  against  the  South- 
ern Liquor  and  Tobacco  Company,  Limited,  in  liquidation,  for  the 
payment  of  the  sum  of  forty -three  dollars  and  eighty- six  cents,  as 
the  amount  is  due  for  the  State  taxes  of  1895;  and  the  record  shows 
that  this  demand  was  brought  to  the  attention  of  the  court  by  means 
of  an  opposition  to  the  flnal  account,  which  had  been  prepared  and 
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previously  filed  by  the  receiver  of  the  liquor  and  tobacco  company 
in  liquidation — thus  clearly  evidencing  the  fact  to  be  that  it  was  the 
nmount  and  not  the  legcUity  or  constUutUmalUy  of  the  tax  which  was 
Involved. 

The  contention  on  behalf  of  the  counsel  for  the  appellee  is  as  fol- 
lows, viz.  : 

*'The  appeal  Is  from  the  judgment  dismissing  an  opposition  of  the 
State  Tax  Collector,  claiming  to  be  paid  from  certain  funds  in  the 
hands  of  the  receiver  by  preference  over  and  above  all  other 
creditors,  said  sum  of  forty- three  dollars  and  eighty -six  cents.  The 
receiver  filed  his  final  account,  which  was  advertised  according  to 
law,  and,  in  due  course  and  after  the  legal  delays,  homologated  so 
far  as  not  opposed;  the  only  opposition  was  that  of  the  State  Tax 
Collector,  the  present  appellant;  this  opposition  was  then  tried  and 
judgment  rendered  dismissing  it,  and  from  that  judgment  the  appeal 
was  taken :  there  is  no  appeal  from  the  judgment  homologating  the 
account  so  far  as  not  opposed;  and  therefore,  under  repeatsd  deci- 
sions of  this  court,  everything  embraced  in  the  account  and  covered 
by  that  judgment  is  out  of  the  case,  leaving  nothing  undisposed  of, 
except  this  claim  for  forty -three  dollars  and  eighty  cents.  In  the 
Succession  of  Duran,  84  An.  585,  the  court  said : 

'<  Where  there  was  a  Judgment  in  the  lower  court  homologating  an 
account  of  administration,  so  far  as  not  opposed,  which  judgment 
had  become  final,  and  where  the  only  opposition  to  the  account  was 
a  claim  for  two  hundred  and  thirty- seven  dollars  and  sixty  cents  for 
drainage  taxes,  this  court  has  no  jurisdiction  to  determine  the  merits 
of  the  controversy,  because  the  amount  to  be  dintributed  is  no  longer 
appealable."  See  also  Succession  of  McDowell,  35  An.  1025,  and 
Succession  of  Gobs,  87  An.  428. 

The  opinion  first  cited  is  precisely  like  the  one  at  the  bar,  and  the 
syllabus  quoted  by  counsel  fairly  states  the  issues  therein  involved. 

There  is  no  concuraus  presented,  and,  consequently,  no  fund  mar- 
shaled before  the  court  for  the  purpose  of  making  a  distribution 
thereof  among  rival  contestants  thereto,  as  contemplated  by  Art.  81 
of  the  Constitution. 

The  three  cases  are  perfectly  in  accord. 

Counsel  for  the  tax  collector  in  his  original  brief  states  that  *'  the 
issue  involved  in  this  case  is  the  right  of  the  State  Tax  Collector  of 
the  First  District  to  be  paid  by  preference  the  amount  of  State  taxes. 
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forty-tbree  dollars  and  eightysix  cents  with  interest,  costs  and 
penalties,  due  by  the  insolvent  corporation  for  the  personal  taxes  of 
the  year  1896." 

The  record  shows  that  the  receiver  filed  his  first  provisional  account 
and  tableaa  of  distribation  on  the  26th  of  October,  1896,  and  same 
was  homologated  by  a  judgment  rendered  on  the  10th  of  February, 
1896,  and  that  on  the  16th  of  February,  1896,  he  filed  his  final 
account,  to  which  the  only  opponent  was  the  appellant  tax  collector. 

Tne  judgment  pronounced  is  in  the  following  terms,  to-wit: 

**  This  case  is  the  opposition  of  the  State  Tax  OoUector  of  the  First 
District  of  the  city  of  New  Orleans  to  the  final  account  of  the 
receiver  herein,  having  been  submitted  to  the  court,  and  the  court 
considering  the  law  and  the  evidence  to  be  in  favor  of  the  receiver, 
and  for  the  reasons  orally  assigned,  it  is  ordered,  adjudged  and 
decreed  that  there  be  judgment  dismissing  said  opposition.  It  is 
further  ordered  and  decreed  that  the  final  account  of  the  receiver 
herein  be  approved,  and  the  funds  distributed  accordingly." 

The  judgment,  as  well  as  the  pleadings,  shows  that  there  is  no 
concur9us  before  us,  and  that  the  demand  is  not  within  our  juris- 
diction. 

Appeal  dismissed. 

NiOHOLLS,  O.  J.,  absent;  ill. 


No.  12.680. 

E.   FUDICKAB  vs.    MONBOB   ATHLBTIC   OLUB. 

On  Motion  to  Dismiss— Thia  oourt  had  jurladiotlon  of  the  amount  to  be  distributed ; 
It  followed  that  It  had  Jurisdiction  to  pass  upon  the  respectlTe  claims  to  the 
amount. 

On  ikt  Merits,— By  agreement  the  plaintitf  held  the  mortgage  first  in  rank. 

Another  creditor  had  waiyed  its  right  and  consented  not  to  enter  any  claim  for 
the  fund  (proceeds  of  the  mortgaged  property). 

Another,  a  third  creditor,  had  a  privilege  prior  in  rank  to  plaintiffs  mortgage. 

This  priority  also  primed  the  rank  of  the  seoo|id  creditor,  but  who,  by  its  waiyer, 
placed  itself  in  a  position  not  to  compete  with  the  third  creditor  as  to  rank, 
who,  by  the  effect  of  the  agreement,  became  second  as  to  rank  of  claim.  Sec- 
ond, the  creditor  had  supplied  to  the  owner  material  for  the  construction  of 
the  building,  which  could  not  be  removed  without  impairing  the  building. 

He  had  a  privilege  for  his  claim. 

The  appraisement  made  of  this  material,  separate  from  the  construction,  was  not 
a  waiver;  having  been  made  in  compliance  with  an  alternative  demand. 
92 
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A  PPEAL  from  the  Fifth  Judicial  District  Ooart  for  the  Parish  of 
i\     Oaachita.     PotU,  J, 


Poeto  <&  Hudson  for  Plain  tiff,  Appellee. 


8tubb8  &  Russell  for  R.  J.  Searcy,  Third  Opponent,  Appellee. 


M.  M,  Boatner  and  E.  T.  Lam/bin  for  Monroe  Brick  Company,  Lim  - 
ited,  Third  Opponent,  Appellant. 


Argaed  and  submitted  June  5,  1807. 
Opinion  handed  down  June  21,  1897. 


On  Motion  to  Dismiss  the  Appbal 

The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  One  of  the  opponents,  R.  J.  Searcy,  moves  to  dismiss 
the  appeal  on  the  ground  that  this  court  is  without  Jurisdiction 
rations  materisB, 

We  do  not  think  the  motion  should  be  sustained.  The  amount 
within  the  court's  control,  to  be  distributed,  is  more  than  seven 
thousand  dollars. 

The  creditors'  claims  are  within  this  court's  jurisdiction  except 
one.  The  fund  to  be  distributed  is  necessarily  the  test  of  jurisdic- 
tion ;  here  the  contest  relates  to  the  distribution  of  an  entire  fund. 

The  entire  fund  is  claimed  by  creditors  for  amounts  respectively 
within  the  lower  limit  of  this  court's  jurisdiction. 

Jurisdiction  vests,  though  one  of  the  creditors  claims  an  amount 
less  than  two  thousand  dollars  out  of  the  larger  sum  to  be  distributed. 
Renshaw  vs.  Stafford,  84  An.  1188;  Meyer  Weil  vs.  Levi,  40  An.  135. 

On  thb  Mbbits. 

The  facts  are  that  on  the  7tfa  of  May,  1895,  the  defendant  entered 
into  a  contract  with  the  Monroe  Brick  Company  to  build  a  club  and 
opera  house  upon  a  lot  which  the  defendant  company  had  bought 
from  the  plaintiff  on  credit. 

The  purchase  price  was  unpaid.  Eight  thousand  dollars  was  the 
price  stipulated  for  the  building. 
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The  clab  employed  R.  J.  Searcy  to  famish  and  set  up  a  boiler  and 
to  pot  in  water  pipes,  tanks,  tabs  and  other  improvements  needful 
to  furnish  steam  to  heat  the  club  room  and  opera  house. 

His  claim  was  recorded  in  the  mortgage  record. 

In  an  act  of  mortgage  dated  the  8th  day  of  November,  1895,  the 
Monroe  Athletic  Club,  defendant  here,  acknowledged  an  indebted- 
ness of  six  thousand  two  hundred  dollars  to  the  Monroe  Brick  Oom- 
pany,  and  an  indebtedness  of  one  thousand  nine  hundred  and 
eighty -nine  dollars  and  twenty  cents  to  E.  Fudlckar,  for  which 
amount  the  club  gave  a  mortgage  and  notes  secured  by  the  mort- 
gage. Of  the  total  indebtedness,  five  thousand  dollars  was  to  be 
secured  by  a  mortgage  first  in  rank,  and  the  remainder  by  a  mort- 
gage second  in  rank. 

A  stipulation  of  the  mortgage  shows  that  the  brick  company,  in 
accepting  the  mortgage,  did  not  relinquish  and  novate  the  builder's 
lien  it  had ;  it  was  especially  reserved. 

The  brick  company  transferred  its  notes  secured  by  mortgage  and 
all  claims  it  had  against  the  defendant  to  the  Ouachita  National 
Bank. 

In  the  act  of  transfer  the  contract  and  builder's  lien  is  referred  to 
as  transferred ;  besides  the  transferrer  bound  itself  not  to  attempt 
to  prorate  its  mortgage  note  with  its  transferee,  the  Ouachita 
National  Bank.    The  bank  in  turn  transferred  this  claim  to  Fudickar. 

The  transferee,  Fudickar,  foreclosed  his  mortgage,  and  at  the 
sale  became  the  adjudicatee  of  the  property  for  the  sum  of  seven 
thousand  and  fifteen  dollars. 

The  judgment  of  the  District  Court  decreed  payment  to  R.  J. 
Searcy  of  the  sum  of  one  thousand  and  eighty -one  dollars  out  of  the 
sale,  and  the  remainder  to  the  plaintiff. 

The  judgment  recognized  the  claim  of  the  brick  company  for  the 
sum  of  one  thousand  two  hundred  dollars,  with  interest  and  fee  of 
attorney  as  due  by  the  defendant,  but  rejected  the  privilege  it 
claimed  upon  the  property. 

From  the  judgment  the  brick  company  alone  prosecutes  this 
appeal. 

The  appellant  transferred  to  the  Ouachita  National  Bank  its  con- 
tractor's lien  and  mortgage  upon  the  property  to  secure  the  payment 
of  the  claim  transferred,  and,  in  addition,  in  writing,  bound  itself 
not  to  ask  a  concurrent  distribution,  with  its  transferee,  of  the  pro- 
ceeds of  the  sale  of  the  property  mortgaged. 
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The  plaintiff  was  not  a  third  person.  It  appears  by  the  act  of 
mortgage  in  favor  of  the  brick  company  that  he  held  the  mortgage 
second  in  rank. 

He,  in  aeqairlng  the  mortgage  first  in  rank,  became  subrogated  to 
the  rights  of  his  transferrer  under  the  mortgage.  Subrogation  took 
place  of  right.  0.  C.  2160.  As  we  appreciate  the  testimony  that  was 
the  agreement  when  he  acquired  the  claim ;  besides  as  second  mort- 
ipage  creditor,  the  law  in  its  effect  in  snch  cases  subrogated  him  to  all 
the  rights  of  the  one  from  whom  he  acquired.  We  feel  justified  in 
considering  the  claim  as  if  it  were  still  held  by  the  Ouachita  National 
Bank,  the  original  transferrer  to  the  plaintiff. 

In  that  case  it  would  not  be  possible  to  claim  for  the  brick  company 
a  preference  over  the  bank,  to  whom  it  transferred  its  notes  secured 
by  mortgage  on  the  property.  The  mortgage  rights  under  this  first 
mortgage  prime  every  claim  of  the  brick  company.  It  can  not  be 
otherwise  in  view  of  the  written  agreement  entered  into  by  it  bind- 
ing itself  not  to  contend  for  or  claim  a  participation  in  the  proceeds 
of  the  sale  of  the  property. 

The  brick  company,  to  the  amount  of  five  thousand  dollars,  is  con- 
•cluded  by  its  written  agreement  both  in  so  far  as  the  plaintiff  is  con- 
Hsemed  or  the  Ouachita  National  Bank. 

This  conclusion  disposes  of  the  issues  between  the  plaintiff  and  the 
brick  company. 

This  brings  us  to  a  consideration  of  the  claim  of  the  opponent, 
Searcy,  who  alleged  that  his  contract  and  accounl  for  wozk  done  by 
him  on  the  building  were  seasonably  registered ;  that  this  amount  due 
him  is  secured  by  a  lien,  which  takes  rank  of  all  mortgages  on  the 
property. 

We  have  seen  that  the  brick  company  is  estopped  from  claiming 
preference  on  the  proceeds  over  the  bank  and  its  transferee,  the 
plaintiff. 

The  third  opponent,  Searcy,  as  a  privilege  creditor,  retained  his 
preference  as  to  payment  over  the  mortgage  of  plaintiff. 

It  follows  that  the  waiver  in  favor  of  the  bank,  which  enured  to  the 
benefit  of  the  plaintiff,  resulted  in  securing  a  prior  right  in  favor  of 
this  third  opponent. 

It  was  urged  on  the  part  of  the  brick  company  that  plaintiff  in  his 
petition  to  foreclose  his  mortgage  did  not  claim  a  privilege  on  the 
property,  but  that  he  limited  his  claim  to  his  mortgage. 
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As  concerned  the  brick  company,  there  was  no  necessity  of  his 
claiming  a  privilege ;  the  mortgage  by  agreement  gave  him  the  first 
rank  as  a  creditor,  the  effect  of  which  was  to  sobordinate  the  brick 
company's  claim  to  plaintiff's  mortgage  covering  amount  of  the 
mortgage  interest  and  fee  of  attorney,  and  to  the  claim  of  those  who 
had  a  right  superior  in  rank  to  this  mortgage. 

It  is  urged  against  the  privilege  securing  this  claim  that  it  should 
be  limited  to  the  property  placed  on  the  building  by  this  contractor. 

The  testimony  shows  that  this  debt  was  for  work  and  material  used 
in  the  building,  and  that  it,  the  material,  can  not  be  detached  and 
taken  therefrom  without  damaging  the  building. 

The  privilege  arises  under  Art.  8249  oC  the  Oivil  Oode. 

This  creditor  had  a  separate  appraisement  made  of  this  property  in 
accordance  with  the  allegation  of  his  petition,  made  in  the  alternative 
if  he  was  not  granted  a  privilege  under  the  article  just  cited,  then  he 
prayed  for  a  vendor's  privilege  on  this  property. 

The  opposing  creditors  claim  that  this  was  in  effect  a  waiver. 

We  do  conceive  that  this  was  a  relinquishment  of  any  right,  claimed, 
as  it  was,  in  the  alternative. 

We  have  given  this  case  on  all  points  careful  consideration,  and 
have  found  no  reason  to  disturb  the  judgment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  al&rmed. 

NiOHOLLS,  C.  J.,  absent;  ill. 


No.  12,604. 
Duncan  N.  Hood  bt  als.  vs.  Oity  of  New  Oblbans  bt  als.       JJ  *^ 

yoint  Ovmers.r-The  assessment  In  the  name  of  a  joint  owner,  witb  words  additional    g]   ^ 


02  1627 


to  the  name  Indicating  clearly  enough  who  are  the  other  joint  owners,  Is  not    4y  i4tfi 
an  inralld  assessment.  '^  ]^ 

Description  and  Eaii/lcatioM.— The  numbers  of  the  lots  had  been  changed,  but  the 
remainder  ol  the  description  by  boundaries  was  correct  enough  to  identify  the 
lots.    The  joint  owners  are  bound  by  the  assessment,  particularly  in  view  of  the 


49  1461 
104  311 
104    814 


tact  that  the  legal  representatiye  of  the  succession  of  the  father  of  the  joint  4,9  14S1 
owner  paid  the  taxes  upon  the  description  as  made,  and  no  objection  appears  m  gQQ 
to  have  been  made  to  the  payment  of  the  tax.  .  ^g    ^451' 

Prtscripti<m  Doet  Not  Apply.— T\xe  prescription  of  three  years  did  not  run  in  favor  |ll9     26l| 
of  the  tax  debtors.    Whether  the  lien  and  priyllege  is  recorded  or  not  the  tax 
debtor  (not  a  third  person)  remains  indebted. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans* 
King,  J. 
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Hood  et  alB.  vs.  Oity  et  als. 
Wall  ds  Walt  for  Plaintiffs,  Appellants. 


W,    B.   SommerviUe,   Assistant    City    Attorney,   for    Defendants, 
Appellees. 


Submitted  on  briefs  Jnne  15,  1897. 
Opinion  banded  down  Jane  21,  1897. 


The  opinion  of  the  conrt  was  delivered  by 

Bbeaux,  J.  The  plaintiffs  broagbt  this  action  against  the  defend- 
ants to  have  decreed  null  the  tax  sale  of  their  property  made  to  the 
State,  to  erase  the  city  and  State  taxes  from  the  mortgage  records, 
and  to  enjoin  the  intended  sale  of  their  property  by  the  city. 

The  judgment  of  the  District  Oonrt,  from  which  the  plaintiffs 
appealed,  sustained  the  injunction  against  the  city;  canceled  and 
erased  the  sale  to  the  State,  but  recognized  the  sufficiency  of  the 
assessment  assailed  by  the  plaintiffs  and  rejected  their  plea  of  pre- 
scription. 

In  1896  the  property  was  adjudicated  to  the  State  for  the  taxes  of 
1895,  and  subsequently  the  same  property  was  advertised  to  be  sold 
for  the  taxes  of  1892  to  1895. 

The  plaintiffs  are  the  children  of  General  John  B.  Hood.  A  short 
time  after  the  death  of  their  father  and  mother,  who  died  in  1878  during 
the  fever  epidemic  of  that  year,  they  iu  a  compromise  with  a  life  in- 
surance company  received  two  lots  of  grojnd,  with  the  improvements 
thereon,  designated  by  the  numbers  four  and  five  of  square  number 
twenty -six,  bounded  by  Roman,  Oanal,  Gasquet  and  Prieur  streets. 

The  property,  after  the  sale  made  to  the  plaintiffs,  was  always 
assessed  in  the  name  ot  **  Annaoel  Hood  et  a£.,  minors." 

The  property  was  owned  jointly  by  the  children — namely,  Annabel 
Hood,  Ethel  Genevieve  Hood,  John  Bell  Hood,  Duncan  Norbert 
Hood,  Marion  Maud  Hood,  Lilian  Marie  Hood,  Odiie  Musson  Hood, 
Ida  Richardson  Hood  and  Oswald  M.  Hood.  The  boundaries  and 
numbers  of  the  lots  were  correctly  given,  save  that  there  was  error 
in  numbers  of  the  squares. 

The  complaint  of  plaintiffs  on  this  point  is,  that  a  description,  as 
relates  to  numbers,  which  sets  forth  lots  fourteen  and  fifteen  of 
square  twenty -six  is  not  a  correct  description  of  plaintiffs'  property, 
which  is  lot  four  and  five  of  square  twenty -six. 
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The  second  groand  lurked  by  plaintiffs  is  that  an  assessment  in  the 
name  of  '*  Annabei  Hood  et  aZ.,"  of  property  owned  by  the  heirs  be- 
fore named,  is  not  an  assessment  of  the  property  in  the  name  of  all 
the  Joint  owners. 

The  evidence  shows  that  the  city  taxes  opon  the  property  were 
paid  np  to  the  year  1892  and  the  State  taxes  up  to  the  year  1895. 

The  plaintiffs,  although  they  admit  that  they  were  paid,  deny  that 
the  taxes  were  paid  by  them  or  their  legal  representatives. 

Plaintiffs  sought  to  sustain  their  objection  to  the  assessment,  on 
the  ground  that  the  owpers  were  not  expressly  referred  to  or  named 
on  the  assessment,  by  citing  two  cases  of  this  court. 

The  first  was  the  case  of  Hays,  Administrator,  vs.  Viator,  88  An. 
1162.  The  syllabus  of  the  decision  is  perhaps  broader  and  more 
sweeping  than  the  matter  in  hand  required. 

The  opinion  sets  forth  a  number  of  irregularities  in  the  assess- 
ment. 

The  property  had  been  assessed  as  a  whole  in  the  name  of  the 
owners — ^that  is,  each  of  the  two  owners  named  were  mentioned  as 
the  respective  owners  of  the  whole  property ;  the  name  of  a  third 
Joint  owner  was  not  mentioned  at  all.  There  were  a  number  of 
essentials  in  the  assessment  and  in  the  matter  of  the  proposed  sale. 
They  were  passed  upon,  and  in  view  of  the  great  irregularity,  the 
assessment  was  annulled. 

In  Thibodaux  vs.  Keller,  29  An.  608,  the  other  cited  case,  the 
property  had  been  sold  for  taxes,  of  a  partnership,  though  not  as- 
sessed in  the  name  of  the  partnership. 

In  the  case  in  hand  it  appears  that  the  property  was  assessed  in 
the  name  of  one  of  the  owners,  with  the  cuidendum  ^^etal,,  minors." 

We  are  referred  to  Sec.  11  of  the  Act  of  1888,  requiring  the  Asses- 
sor to  see  that  property  is  assessed  under  a  correct  description,  and 
in  the  names  of  the  owners;  a  wise  provision,  and  one  which  should 
not,  in  any  case,  be  overlooked. 

The  question  arises  Jiere  as  to  whether  there  was  not  a  substantial 
compliance  with  the  requirement  of  the  statute.  The  property  was 
the  property  of  the  taxpayers  and  others,  minors,  who  were  the  joint 
owners. 

There  was  nothing  misleading  in  the  name  given.  Usually  it  is 
desirable  to  write  down  on  the  assessment  roll  the  names  of  each  of 
the  joint  owners  where  the   property  is  owned  jointly.     But  the 
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failure  to  insert  the  name  of  one  or  more  of  the  joint  owners  was 
not  cause  to  annnl  the  assessment  if  the  generic  term  used  plainly 
indicated  who  were  the  owners.  The  meaning  was  the  **  Hood 
minors."  There  was  nothing  disgaised  or  concealed  ahoat  the  names 
snch  as  to  lead  the  taxpayer  into  error. 

They  offered  in  evidence  proof  of  payment  of  taxes  assessed,  as 
we  have  just  stated.  They  assert  in  argument,  and  we  assume  it  is 
correct,  that  these  taxes  were  paid  by  the  administrator  of  the  suc- 
cession of  General  Hood.  At  least  three  of  the  heirs  were  of  age 
when  the  last  payment  of  taxes  upon  this  property  was  made  by  the 
legal  representative  of  the  succession. 

There  is  no  evidence  before  us  that  the  heirs  of  age,  or  the  tutor 
of  the  minors,  ever  objected  to  the  payment  of  the  taxes  that  had 
been  made. 

After  the  payment  of  these  taxes  during  many  years,  either 
directly  or  through  a  legal  representative,  heirs  are  not  in  a  position 
to  urge  that  they  were  not  the  parties  '*  who  were  assessedi  or  that 
their  property  was  not  assessed  at  all."  Where  the  description  con- 
tains elements  of  error,  such  as  would  mislead,  *<  it  is  invalid." 

Burroughs  on  Taxation,  p.  206.  We  have  not  found  in  the  namea 
as  giveii  of  the  taxpayers  any  misleading  error  rendeiing  the  assess- 
ment invalid.  The  assessment  was  not  to  the  wrong  person;  those 
assessed  were  the  tax  debtors.  There  is  certainly  nothing  nnjost 
and  inequitable  in  a  judgment  decreeing  that  the  owners  bhall  pay 
these  taxes,  whose  action  in  thus  paying  it  does  not  appear  that  the 
owners  have  ever  disavowed. 

This  brings  ns  to  the  qnestion  of  the  description  of  the  land  as 
relates  to  the  namber  of  the  lot,  which  it  appears  was  not  correctly 
given.    In  every  other  respect  it  was  correct. 

Identification  of  the  property  that  the  owner  may  know  that  his 
property  is  taxed,  and  the  parchaser  at  the  sale  in  case  of  sale  may 
know  the  property  he  bnys,  is  the  object.  This  was  accomplished  in 
this  case,  as  made  evident  by  the  fact  that  the  taxes,  without  objec- 
tion as  before  etated,  were  paid  for  many  years. 

It  must  be  borne  in  mind  that  this  was  not  an  action  in  which  a 
third  person  claims  title  under  a  tax  deed. 

It  was  a  suit  (on  appeal)  brought  against  the  State  to  cancel  an 
assessment. 

There  exists  an  equity  in  favor  of  the  taxpayer  who  seeks  to  pay 
his  taxes  when  the  sovereign  alone  is  concerned. 
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In  the  former  ease,  a  title  being  inyolved,  the  coarts  are  more 
stringent  as  to  the  accuracy  of  the  description.  Barroaghs  on  Taxa- 
tion,  Sec.  95;  see  Act  140  of  1890. 

And  in  the  last  place,  with  reference  to  description,  it  was  possible 
to  rectify  the  assessment ;  it  was  possible  for  the  assessor  to  have 
corrected  the  rolls,  given  the  proper  notice  and  made  proper  adver- 
tisement, taking  the  assessment  as  a  basis. 

No  complaint  was  ever  made  by  the  tax  debtor  as  required  by  Sec. 
25  of  Act  106  of  1890.  A  wrong  description  is  no  longer  timely 
under  the  section  in  question. 

With  reference  to  prescription  it  only  remains  to  say  that  it  did 
not  run  in  favor  of  the  tax  debtor.  It  is  settled  that  the  tax  debtor, 
who  was  personally  indebted  for  the  amount,  had  no  right  of  defence 
growing  out  of  whatever  prescription  applies  when  third  persons  are 
concerned. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 

NiCHOLLS,  0.  J.,  absent;  ill. 


No.  12,463. 

John  Holmbs,  Jr.,  vs.  Tbnnbssee  Ooal,   Iron    and    Railroad     491405 

Company  et  al.  mjid 

49  1465 
On  Motion  to  Dismiss  thb  appeal.  ^^4  716 

JSTot  a  Judicial  FunctioH.^The  power  granted  to  the  Secretary  of  State  to  receive  the 
bonds  of  certain  corporations  and  Issue  certificates  based  thereon,  is  minis- 
terial. 

JVot  Violaiiv*  of  CoHstiiuiiou.-'th&  right  granted  to  these  corporations  to  become 
sureties  on  appeal  bonds  Is  not  a  privilege.  It  was  granted  to  a  class,  and 
there  is  nothing  "special"  in  the  statute. 

Principal's  Signaiure.—The  signature  of  the  principal  to  the  appeal  bond  need  not 
be  proven. 

Proof  0f  Signature  of  Sureiy.^fhe  certificate  of  the  Secretary  of  State,  admitted 
without  objection,  proved  the  signature  of  the  surety  on  the  bond;  moreover, 
the  objection  was  not  timely  made. 

On  thb  Merits. 

The  employee  was  an  ordinary  employee,  a  servant  and  n  an  independent  con- 
tractor. 

Damages  of  the  Servant.— DeapMe  the  hard  treatment  possible  In  certain  cases,  the 
court  must,  in  accordance  with  law,  hold  tbat  employers  and  masters  are 
answerable  for  damages  of  tbeir  servants,  committed  while  in  the  exercise  of 
the  functions  In  whicb  they  are  employed  and  incidental  thereto. 
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JiegligeHc*,—\t  was  an  act  of  negllgpooe  to  tbxow  a  large  heavy  board  from  the  top 
of  the  oar  in  the  open  space,  where  the  one  woonded  by  the  blow  of  the  falling 
board  was  passing. 

Amount —The  damages  awarded  will  not  be  increased  unless  manifestly  Insnfll- 
cient. 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
TMard,  J. 

Benjamin  Rice  Forman  and  B.  B,  Forman^  Jr.,  for  Plaintiff,  Ap- 
pellee. 


Bice  A  Montgomery  for  Defendant,  Appellant. 


Argued  and  submitted  April  27, 1897. 
Opinion  banded  down  May  10,  1897. 
Rehearing  refused  June  80,  1897. 


On  Motion  to  Dismiss  the  Appbai.. 

The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  appellants  having  furnished  appeal  bond,  with  the 
United  States  Fidelity  and  Gnaraatee  Company  as  surety,  signing 
per  Macon  &  Emery,  agents  and  attorneys  in  fact,  the  appellee 
moved,  on  a  number  of  grounds,  to  dismiss  the  appeal. 

The  grounds  are : 

First — ^The  act  under  which  certain  corporations  are  authorized  to 
become  sureties  upon  bonds  is  illegal,  for  the  reason  that  the  func- 
tions entrusted  to  the  Secretary  of  State,  directing  him  to  inquire  as 
to  the  solvency  of  these  corporations,  are  judicial  and  not  minis- 
terial. 

Second — ^That  the  statute  confers  privileges  upon  the  asserted 
favored  corporations. 

Third — ^The  signatures  of  the  principal  and  sureties  on  the  appeal 
bond  had  not  been  proven. 

Fourth — That  the  surety  is  not  a  resident  of  the  parish  of  Orleans, 
where  it  has  no  property. 

It  is  in  place  for  us  to  state  that  the  certificate  of  the  Secretary  of 
State,  made  out  in  accordance  with  Sec.  6  of  the  act  No.  41  of  1894, 
is  of  record  before  us,  establishing,  as  required  by  the  statute,  that 
the  guarantee  company,  represented  in  this  State  by  Macon  &  Emery, 
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has  complied  with  the  laws  of  this  State  relative  to  foreign  cor- 
porations aathorized  to  become  sureties  on  bonds. 

The  first  objection  raised  by  the  appellee  renders  it  necessary  to 
determine  whether  the  power  conferred  on  the  Secretary  of  State  by 
the  act  in  question  is  a  judicial  power. 

Preliminarily  to  a  decision  of  this  point,  it  may  be  said  that  judg- 
ment, in  the  sense  of  exercising  judicial  power,  involves  an  opinion 
and  a  decision.  Here  there  is  nothing  of  the  sort.  He,  Secretary  of 
State,  does  not  put  forth  judicial  power. 

There  is  a  broad  distinction  to  be  made  between  special  authority 
under  express  delegation  of  duty  and  the  judicial  power  invested 
upon  courts  in  cases.  The  former  is  a  ministerial  function  and  the 
latter  is  judicial,  emanating  from  a  judge,  or  proceeding  from  a  court 
of  justice  authorized  to  decide  causes  or  exercise  the  functions  of  a 
court. 

But  under  the  statute  in  question  the  Secretary  of  State  is  author- 
ised to  accept  a  bond  only  under  given  facts,  a  duty  purely  ministe- 
rial. 

His  functions  in  matter  of  these  bonds  are  well  defined,  and  the 
limited  authority  with  which  he  is  entrusted,  if  not  properly  exerted, 
is  subject  to  judicial  investigation  and  decision. 

The  power  to  grant  a  certificate  imposed  upon  the  Secretary  of 
State  upon  facts  stated  does  not  involve  the  exercise  of  a  judicial 
function.  As  to  the  exercise  of  judgment  which  is  required,  it  is  not 
judicial  in  the  sense  of  the  power  delegated  to  the  courts. 

A  similar  question  was  decided  in  State  vs.  Doyle,  Secretary  of 
State,  40  Wisconsin,  176;  the  court  held  that  the  power  was  not 
judicial,  but  ministerial. 

Ministerial  duties  are  exercised  in  obedience  to  a  commander  rule 
well  defined — i.  e.,  simple  obedience  or  service  is  required  in  a 
specified  manner.     Pennington  vs.  Streight,  54  Indiana,  p.  376. 

With  reference  to  the  asserted  privilege  granted,  urged  as  a  second 
ground  of  objection : 

The  State  may  exercise  the  power  of  authorizing  corporations  or 
persons  of  a  particular  class,  possessing  the  required  responsibility 
or  ability  to  become  sureties,  or  perform  certain  acts.  The  statute 
has  made  no  exception  and  applies  to  all  of  a  class.  The  right  of 
immunity  is  not  special.  It  may  be  taken  advantage  of  by  all  those 
whom  the  Legislature  has  chosen  to  designate  by  reference  to  a  class 
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or  a  namber  without  violating  the  limitation  of  legislative  power 
not  to  grant  <'  to  any  corporation  any  special  privilege."  The  right 
is  not  a  privilege,  and  there  is  nothing  special  in  the  statute. 

With  reference  to  the  proof  of  the  signature  of  the  principal^ 
another  objection  to  the  appeal,  raised  by  the  appellant,  it  has  long 
since  been  settled  that  such  proof  is  not  necessary.  Richardson  vs. 
Terrell,  9  Martin,  34.  As  relates  to  the  secority  and  the  objection 
urged  that  there  is  no  legal  proof  that  Macon  &  Emery  were  the 
agents  of  the  surety  to  bind  the  surety;  the  certificate  of  the  Secre- 
tary of  State  setting  forth  that  they  were  agents  was  admitted  with- 
out objection.  Moreover,  in  the  motion  to  dismiss  filed  in  the  lower 
court  and  tried,  the  objection  here  made  was  not  raised.  It  follows 
that  the  ground  was  not  timely  urged  before  this  court. 

The  case  of  the  Standard  Cotton  Seed  Oil  Company  vs.  Matheson, 
48  An.  1821,  is  an  applying  authority.  The  grounds  were  thoroughly 
considered  in  the  cited  case.  We  can  conceive  of  no  reason  upon 
which  to  overrule  that  well  considered  case  in  so  far  as  Id  applies  to 
the  motion  to  dismiss  this  appeal. 

The  motion  to  dismiss  is  not  sustained. 

On  thb  Merits. 

Plaintiff  brought  this  action  to  recover  damages  from  the  defendant 
for  asserted  negligence  in  having  employed  an  incompetent  servant 
who,  it  was  alleged,  threw  a  large  and  heavy  plank  out  of  the  car 
he  was  unloading,  inflicting  a  scalp  wound  upon  him  (the  plaintiff) 
and  also  fracturing  his  thigh,  causing  great  pain  and  permanent 
injury.  He  was  confined  fifty  days  in  the  hospital  and  he  was  per- 
manently crippled  by  the  blow. 

The  appellants'  contention  is  that  the  injury  complained  of  was 
not  one  for  which  it  could  be  held  responsible;  that  no  act  was 
traced  to  the  Tennessee  Coal  andiron  Railroad  Company,  but  that  the 
injury  complained  of  was  infiicted  by  an  independent  contractor  for 
whose  negligence  the  appellant  was  not  responsible. 

In  support  of  its  defence  the  appellant  averred  that  it  was  a  ship- 
per in  cars  of  coal  to  this  city  to  its  agent  Grote,  who  in  turn  con- 
tracted with  one  Seals  to  unload  the  cars  at  one  dollar  and  fifty 
cents  or  two  dollars  and  fifty  cents  a  car;  that  Seals  was  not  con- 
trolled in  unloading  the  cars. 

It  appears,  by  the  evidence,  when  the  accident  occurred,  Seals  was 
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nnloading  coal  from  a  car  for  the  Jackson  brewery  on  the  levee  in  this 
city  (bnyers  and  consumers  of  the  coal) .  The  plaintiff  was  passing 
near  the  car  at  the  time  Seajs,  aided  by  a  hand  he  had  employed  to 
help  him,  was  throwing  the  large  and  heavy  board  from  the  top  of 
the  car  which,  in  falling,  strack  plaintiff.  The  injnry,  the  evidence 
shows,  was  in  connection  with  the  work — i,  e.,  the  board  was  thrown 
off  the  car  in  connection  with  the  work  which  was  being  done  while 
nnloading  it.  There  was  a  judgment  against  the  appellant  for  two 
thousand  dollars. 

Servant  or  Independent  Contractor. 

The  first  question  before  us  for  determination,  is  whether  the  per- 
son by  whose  act  the  injnry  is  charged  to  have  been  committed  was 
an  independent  contractor  and  not  appellant's  servant. 

The  employer,  in  this  case,  unquestionably,  ruled  the  servant,  who 
was  an  old  negro,  who  owned  the  shovel  with  which  he  unloaded  the 
coal  car.  He  slept  in  the  coal  yard  and  was  on  the  lookout  for  a  job. 
At  times  he  unloaded  carts  for  the  defendant,  for  which  he  was  paid 
by  the  day.  When  he  unloaded  a  car  load  of  coal,  he  was  paid  for 
each  car  load  he  unloaded.  This  was,  as  we  appreciate  the  facts, 
the  only  difference  between  the  two ;  when  he  unloaded  carts  he  was 
paid  by  the  day,  when  he  unloaded  cars  he  was  paid  for  each  car 
unloaded  by  him.  Occasionally  he  employed  a  hand  to  help  him. 
If  there  was  delay  in  unloading  cars  the  defendant  would  employ 
additional  labor  and  attend  to  the  unloading. 

From  the  facts  proven,  we  judge  that  the  old  man  could  quit  when 
he  pleased ;  the  employer  on  the  other  hand,  could  discharge  him  at 
will  by  paying  for  the  work  to  the  moment  of  the  discharge.  The 
laborer,  as  we  understand,  was  under  the  authority  of  a  principal, 
who  directed  and  ruled  in  all  matters  relating  to  the  work.  A  serv- 
ant is  one  who,  for  wages,  serves  his  employer,  following  his  direc- 
tion in  performing  the  work.  A  workman  by  the  piece  who,  by  his 
industry  and  labor,  gives  the  required  shape  to  the  material  of  his 
employer,  who  has  no  interest  in  the  work  and  is  not  under  a  con- 
tract, is  a  servant,  and  an  ordinary  employee;  the  same  is  true  of  a 
laboring  man  who  works  by  the  job,  in  unloading  a  car  of  coal  under 
the  direction  and  subject  to  the  control  of  the  employer.  His  (the 
laborer's)  task  in  the  case  before  us  was  measured  by  the  work 
required  to  unload  a  car  of  coal  instead  of  by  the  day. 
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The  independent  contractor,  on  the  other  hand,  is  one  who  prose - 
cntes  an  occnpation  having  Bome  independence. 

While  performing  his  contract  and  CQm plying  with  its  terms  he  is 
not  subject  to  the  rale  and  control  of  the  employer,  who  can  not 
interfere  save  to  require  the  performance  as  agreed.  The  relation 
is  one  of  contract  under  which  the  contractor  retains  same  degree  of 
independence,  while  the  laboring  man  follows  the  employer's  direc- 
tion, and  is  not  independent  in  the  sense  of  the  independent  con- 
tractor's independence.  The  issne  is  whether  this  man  was  a  labor- 
ing man,  as  such  a  servant,  or  an  ind*? pendent  contractor;  whether 
he  was  accountable  directly  to  his  employer,  or  holding  an  indepen- 
dent occupation?  We  must,  under  the  definition  of  servant  and 
of  independent  contractor,  conclude  that  he  was  a  servant  serving 
for  wages. 

Were  it  different  every  wor^jnan  working  by  the  piece  in  every 
shop  and  factory  or  elsewhere  for  an  employer  would  be  an  inde- 
pendent contractor,  although  he  is  not  more  independent  or  not 
more  free  from  the  control  and  direction  of  his  employer  than  the 
most  ordinary  day  laborer. 

The  test  is  found,  said  this  court  in  Shea  vs.  Reems,  86  An.  967,  in 
the  question  whether  one  person  *' has  placed  himself  under  the 
direction  and  control  of  another  in  such  manner  as  to  confer  upon 
the  latter  the  power  of  discharge  for  disobedience." 

Servants,  says  the  Code,  are  those  <*  who  let,  hire  or  engage  their 
services  to  another  in  this  State,  to  be  employed  therein  at  any 
work,  commerce  or  occupation  for  the  benefit  of  him  who  has  con- 
tracted with  them  for  a  certain  price  or  retribution,  or  upon  certain 
conditions."     Art.   163. 

The  Rule,  Respondat  Superior. 

It  is  also  the  law  that  a  third  person  injured  is  entitled  to  snch 
remedies  against  the  superior  as  he  may  have  suffered  at  the  hands 
of  his  servant  while  he,  the  servant,  was  carrying  out  the  object  for 
which  he  was  employed.  Here  the  servant  did  not  step  aside  from 
the  employment  to  commit  the  act.  It  was  committed  in  connec- 
tion with  the  work. 

*<  Masters  and  employers  are  answerable  for  the  damages  by  their 
servants  in  the  exercise  of  the  functions  in  which  they  are  em- 
ployed."   0.  0.  2320. 
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Oar  view  of  the  Oode  finds  expression  in  the  following:  '*We 
never  apply  this  role  without  a  sense  of  the  hardship  on  the  master; 
hat  it  has  been  settled  on  a  broad  balancing  of  interest  and  equities, 
and/ttdtc<8  est  dtcere,  non  doTiare,  legem. ^^  Shea  vs.  Reems,  86  An. 
969,  which  we  here  earnestly  reiterate. 

Negligenoe  of  the  ServatU. 

By  the  foregoing  condasion  we  were  brought  to  the  last  issue 
here  involved :  the  nature  of  the  act  committed  and  the  amount  of 
damages  which  should  be  decreed.  There  was  manifest  uegUgeBce 
in  throwing  a  heavy  board  in  the  open  street,  without  the  least 
regard  to  the  safety  of  those  passing  near  the  car  which  was  being 
unloaded. 

They  threw  the  board  without  the  least  warning,  and  struck  the 
defendant.  There  would  be  no  end  to  accidents  if  such  acts  were 
passed  unnoticed. 

Amount  of  Damages. 

We  agree  with  our  learned  brother  of  the  District  Court  in  the 
amount  awarded,  and  we  mast  decline  to  grant  the  prayer  for  an 
increase  of  dsmages.  We  have  been  given  no  good  reason  to  jus- 
tify us  in  increasing  the  amount  allowed.  It  is  consistent  with  our 
decrees  allowing  damages.  Courts  of  appeal  are  not  inclined  to  in-* 
crease  damages  unless  the  amount  is  manifestly  too  small. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  al&rmed. 

NicHOLLS,  C.  J.,  absent;  ill. 


No.  12,482. 
Claude  Tiblibr  £t  als.  vs.  Land  Trust  of  Indianapolis. 

The  property  in  oontroversy  had  been  sold  tor  taxes  of  1877;  under  the  aotof 

1884. 
The  Intervenor  held  title  by  mesne  oonreyance,  from  the  purchaser  at  tax  sale. 
The  officer  by  whom  the  asesssment  was  made  had  the  authority  to  assess  the 

property. 
There  was  an  assessment  made  in  the  name  of  one  whose  name  figured  in  the 

conveyance  office  as  an  owner  of  the  property. 
Legislation  has  pronounced  such  tax  titles  legal. 
It  has  been  repeatedly  held  that  such  titles  are  made  valid  by  a  curative  act,  such 

as  was  enacted  to  apply  to  proceedings  in  tax  sale  for  taxes  for  years  stated  in 

statute. 
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A  PPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 
^    TMardy  J. 

William  Winan  WaU8  for  Plaintiffs,  Appellants. 


Frank  N,  Butler  for  Defendant  and  Intervener,  Appellees. 


Argned  and  submitted  March  80,  1897. 

Opinion  handed  down  April  12, 1897. 

Rehearing  refused,  reasons  assigned  Jnne  80,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  action  was  brought  on  the  18th  February,  1894, 
by  Tiblier  and  others,  heirs  of  Olaude  Tiblier,  to  be  declared  the 
owners  of  a  square  of  ground  in  the  first  district  of  this  city. 

Olaude  Tiblier  acquired  from  Manuel  Elliott  in  1862. 

It  appears  that  the  property  was  assessed  in  the  name  of  William 
Henry  for  the  year  1877. 

On  the  16th  June,  1886,  the  State  Tax  OoUector  sold  and  adjudi- 
cated, pursuant  to  the  provisions  of  Act  82  of  1884,  the  property 
claimed  by  the  plaintiffs,  to  D.  Negrotto,  to  enforce  payment  of  the 
tax  due  the  State  of  Louisiana  for  the  year  1877,  assessed  as  just 
stated. 

In  1888  a  tax  collector's  deed  was  executed  by  the  authorized  tax 
officer  confirming  the  sale  to  Negrotto,  under  Act  82  of  1884. 

Subsequent  to  the  date,  plaintiffs  filed  their  petition;  the  defend- 
ant, who  held  by  mesne  conveyances  from  D.  Negrotto,  sold  the 
property  to  the  intervener,  Nicholas  Riviere. 

In  1888  the  Western  Land  and  Emigration  Oompany,  vendor  to 
the  defendant,  filed  a  bill  of  complaint  in  the  United  States  Circuit 
Oourt  against  the  recorder  of  mortgages  for  the  parish  of  Orleans; 
and  the  tax  collector  claiming  to  have  paid  all  the  taxes  that  had 
been  assumed  by  Domingo  Negrotto,  Jr.,  at  the  tax  sale  of  the  prop- 
erty under  Act  82  of  1884,  prayed  for  the  cancellation  of  taxes  for 
years  stated  in  the  bill  of  complaint.  It  appears  that  in  1889  a  final 
decree  was  rendered  in  the  suit  before  the  United  States  Oourt 
daring  that  the  taxes  not  paid  by  the  plaintiff  company  were  extin- 
guished by  prescription. 
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la  order  to  be  recognized  as  the  owners  of  tbe  property  plain (iffs 
assailed  the  title  deeds  under  which  the  intervenor  acquired  the  title 
he  claims. 

Plaintiffs'  grounds  for  annulling  the  tax  deeds  under  which  the 
intervenor  claims  the  property  are:  that  the  assessor  listed  the 
property  on  the  assessment  rolls  for  1877  in  the  name  of  William 
Henry,  who  was  oot,  plaintiffs  aver,  the  owner,  and  was  not  in  any- 
wise connected  with  the  property.  They  assert  that  the  true  owner's 
name  might  have  been  discovered  by  a  simple  inspection  of  the  con- 
veyance record;  that  ther->  was  an  absence  of  notice  of  the  tax  pro- 
ceedings to  the  owner  of  the  property. 

The  plaintiffs  allege  that  the  protended  title  of  William  Henry,  in 
whose  name  the  property  was  assessed  for  the  years  1875  to  1878, 
inclusive,  was  acquired  from  W.  J.  Delano,  on  May  19,  1877,  and 
duly  registered  in  the  conveyance  office;  that  Delano,  Henry's 
vendee,  had  acquired  his  alleged  title  by  an  adjudication  made  by 
the  sheriff  of  the  Superior  Oonrt  for  the  parish  of  Orleans,  on  Decem- 
ber 10,  1875,  to  satisfy  a  judgment  rendered  against  M.  Elliott,  in  a 
suit  entitled  ^'  The  Commissioners  of  the  First  Drainage  District  vs. 
M.  Elliott;  "  that  the  adjudication  to  Delano  was  null  for  the  reason 
that  long  prior  to  the  suit  he  had  conveyed  the  title  to  the  property 
to  Claude  Tiblier. 

The  defendant  and  intervenor  alleges  that  the  tax  title  thdy  invoke 
is  legal. 

They  plead  the  prescription  of  three  and  five  years. 

The  judgment  of  the  District  Court  rejects  the  demand  of  plaintiffs, 
and  decrees  that  the  intervenor  is  the  owner  of  the  property  he 
claims. 

The  plaintiffs  appealed  from  this  judgment. 

Preliminarily,  it  must  be  borne  in  mind  that  the  tax  ordinance  of 
the  Constitution  temporarily  remitted  all  interests,  penalties,  costs, 
fees  and  charges  on  taxes  of  a  date  prior  to  the  first  day  of  January, 
1879,  and  property  which  was  affected  by  the  tax  laws  of  that  date 
was  redeemable  until  the  first  day  of  January,  1881. 

In  the  preamble  of  the  Act  82  of  1884  (an  act  adopted  to  enable 
the  proper  authorities  to  sell  the  lands  indicated  in  the  tax  ordinance 
of  the  Constitution)  it  was  declared  that  great  difficulties  had  been 
experienced  in  giving  legal  title  to  property  sold  for  taxes,  which 
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fact  had  kept  and  was  keeping  such  property  oat  of  market,  thereby 
depriving  the  State  of  a  portion  of  her  legitimate  revenae. 

In  order  to  enable  the  tax  collectors  to  sell  the  property  the  law 
was  enacted  containing  provisions  making  the  deed  conclasive  evi- 
dence of  the  fact  that  the  property  was  assessed  according  to  law; 
that  the  taxes  were  properly  levied,  and  that  all  the  prerequisites 
had  been  complied  with  by  all  the  officers,  from  the  assessment  ap  to 
and  including  the  registry  of  the  deed  to  the  purchaser. 

This  act  was  vigorously  assailed  in  cases  heretofore  decided  on  a 
number  of  grounds,  including  those  now  urged  by  the  appellant.  Its 
legality  was  sustained  in  a  well  considered  opinion  without  any 
dissent. 

In  the  matter  of  Orloff  Lake,  40  An.  142.  The  decision  was 
affirmed  shortly  afterward  in  re  Douglas,  41  An.  765. 

The  following  from  the  syllabus  denotes  the  principles  of  the  deci- 
sion. '<  Act  82  of  1884  is  a  remedial  statate  intended  to  cure  irregu- 
larities in  prior  tax  proceedings  by  making  tax  deeds  conclusive 
evidence  of  compliance  in  certain  matters." 

In  our  judgment  tax  proceedings  are  not  always  conclusive  evi- 
dence of  compliance  with  the  law.  They  may  be  void  to  a  degree 
that  no  curative  act  can  give  them  vitality.  It  remains  that  tax 
sales  for  taxes  due  prior  to  the  adoption  of  our  Constitution  are  in 
every  respect  supported  by  the  strongest  presumption. 

We  must  give  some  weight  to  precedents  that  have  given  to  that 
presumption  an  effect  almost  conclusive. 

While  precedents  should  not  be  blindly  followed,  they  should  not 
be  lightly  treated. 

All  must  be  of  opinion  that  in  matter  relating  to  title  to  property 
stare  decisis  is  of  great  moment  always: 

Blackstone  said  about  land  titles:  an  established  rule  to  abide  by 
former  precedents  when  the  same  points  come  again  in  litigation, 
should  be  maintained. 

In  two  cases  only  of  this  court,  of  dates  subsequent,  the  titles 
under  the  *'  healing  and  curative  act"  were  deemed  so  absolutely 
null  that  they  did  not  come  within  its  provisions.  The  first  was  the 
case  of  Augnsti  vs.  Lawlers,  45  An.  1371,  in  which  we  held  that  the 
confusing  advertisement  and  misleading  description  of  the  property 
precluded  the  possibility  of  any  other  conclusion  than  that  the  tax 
deed  was  void  and  not  within  the  power  of  the  Legislature  to  cure 
the  illegalities. 
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The  second  was  the  case  of  Edwards  vs.  Fairex,  47  An.  172, 
aflarmed  by  the  decision  in  Walsh  vs.  Harang  and  Hasband,  48  An. 
988,  in  which  we  held  that  aninterrapted  carrying  of  property  on  the 
assessment  roll  in  the  name  of  a  dead  man  was  not  assessment  which 
a  healing  and  curative  act  could  make  legal  and  binding.  The  con- 
trolling reasons  in  that  case  were,  that  property  should  not  be 
assessed  in  the  name  of  one  who  (every  one  knew)  had  long  prior 
departed  this  life ;  whose  property  had  passed  out  of  his  succession 
and  was  in  possession  of  heirs  or  others  who  were  not  in  the  attitude 
of  having  abandoned  their  title  or  of  having  neglected  to  assert  their 
right  to  the  property.  The  title  to  property  passes  by  the  operation 
of  the  law  to  the  succession  or  to  the  heirs  from  the  moment  of  the 
death  of  the  deceased. 

In  the  case  before  us,  for  our  determination,  during  more  than 
thirty  years  the  plaintiffs  remained  silent  and  acquiescent. 

There  is  no  evidence  of  any  attempt  to  exercise  any  right  as 
owners  of  the  property  from  1862  to  1877,  the  year  that  the  prop- 
erty was  assessed  in  the  name  of  William  Henry.  The  validity  of 
this  assessment  was  not  questioned  until  a  period  of  seventeen  years 
had  elapsed  from  its  date  to  the  date  the  suit  now  before  us  was 
brought  to  set  aside  the  tax  deed. 

In  Michel  vs.  Stream,  48  An.  341,  361,  this  court  reviewed  the 
decision  in  tax  cases  similar  to  the  one  at  bar,  and  said  **  the  record 
showed  at  least  a  divestiture  of  the  title  and  a  vesting  of  that  title  in 
the  purchaser  at  the  tax  sale." 

Although  the  adjudication  to  Delano,  as  set  forth  in  our  statement 
of  the  facts,  may  not  have  vested  title  in  him,  it  notwithstanding 
may  have  been  a  title  enough  to  warrant  an  assessment  in  the  name 
of  Delano,  the  purchaser,  whose  deed  had  been  duly  registered  when 
the  assessment  was  made. 

We  quote  from  the  opinion  in   Augusti  vs.  Citizens  Bank,  46  An 
629,  636:     ''Titles  that  are  intrinsically  null  if  permitted  to  remain 
unquestioned,  may  become  the  basis  of  an  assessment  that  will  result 
in  a  valid  sale." 

It  does  not  appear  that  plaintiffs,  owners  of  the  original  title, 
remained  in  possession  after  the  tax  sale. 

The  defendants,  or  those  who  preceded  them  as  owners,  have  paid 
all  the  taxes  that  have  been  paid;  have  brought  suit  to  cancel  tax 
privileges  on  the  property  since  1877. 
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By  the  tax  sale  and  all  the  presamption  it  creates,  it  devolved 
upon  plaintiffs  to  bring  suit  within  a  reasonable  time. 

After  so  many  years  of  possession  solemnly  guaranteed  by 
statutes ;  after  a  number  of  sales,  it  was  too  late  to  sustain  asser:ed 
flaws  in  the  title. 

Under  the  law  and  its  interpretation  in  a  number  of  decisions, 
only  one  alternative  is  left  us,  that  is  to  aflarm  the  decision  of  the 
District  Court. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  affirmed. 

On  Application  for  Rehearing. 

We  have  re-examined  the  issues  and  have  found  no  reason  to 
change  our  decision. 

An  assessment  had  been  made  of  the  property  in  the  name  of  one 
who,  it  may  be,  was  not  the  owner. 

The  plaintiffs,  in  their  petition,  allege  that  the  pretended  title  of 
Wm.  Henry,  the  one  in  whose  name  the  property  was  assessed,  was 
acquired  from  W.  J.  Delano,  on  May  19,  1877,  but  that  Delano,  the 
vendor,  at  the  time  had  no  title. 

We  grounded  our  decision  upon  the  assessment  as  made.  We 
thought,  and  still  think,  that  under  the  jurisprudence  of  this  court, 
based  upon  the  curative  acts  of  the  Legislature,  the  assessment  and 
sale  were  legal  enough  to  enable  the  defendant  to  acquire  the  right 
he  claimed. 

In  the  matter  of  Orloff  Lake,  40  An.  142,  the  assessment  was  m  de 
in  the  name  of  one  whose  title,  if  any  he  ever  had,  had  never  been 
recorded.  The  court  sustained  the  sale,  and  decided  that  the  cura- 
tive act  was  conclusive  evidence  in  regard  to  the  regularity  of  the 
assessment.  An  assessoiient  had  been  made,  and  no  question  of 
irregularity  could  be  raised. 

In  the  case  In  band,  the  one  in  whose  name  the  property  was 
assessed  had  a  title — whether  legal  or  illegal,  it  was  of  record  and 
served  as  a  baeis  for  an  assessment. 

The  decisions  of  the  Supreme  Court  of  the  United  States  recognize 
the  force  of  curative  acts  in  matter  of  the  tax  title.  From  one  of 
the  decisions  of  that  exalted  tribunal  we  copy: 

'*  We  do  not  feel  at  liberty  to  disregard  the  plain  intention  of  the 
acts  of  Congress.     We  are  not  unmindful  of  the  numerous  decisions 
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of  State  courts  which  have  coDstraed  away  the  plain  meaning  of 
statutes  providing  for  the  collection  of  taxes,  disregarding  the  spirit 
and  often  the  letter  of  the  enactments,  until  of  late  years  the  as- 
tuteness of  judicial  refinement  had  rendered  almost  inoperative  all 
legislative  provisions  for  the  sale  of  land  for  taxes.  The  consequence 
was  that  bidders  at  tax  sales,  if  obtained  at  all,  were  mere  specu- 
lators. The  chances  were  greatly  against  their  obtaining  a  title. 
The  least  error  in  the  conduct  of  the  sale,  or  in  the  proceedings 
preliminary  thereto,  was  held  to  vitiate  it  though  the  tax  was  already 
due  and  unpaid.  Mr.  Blackwell  in  his  Treatise  on  Tax  Titles  says: 
That  out  of  'a  thousand  cases  in  court  (of  tax  sales)  not  twenty  have 
been  sustained.  To  meet  this  tendency  of  judicial  refinement  very 
many  States  have,  of  late,  adopted  very  rigid  legislation.  The  acts 
of  Congress  we  are  considering  must  have  had  it  in  view.  Hence  the 
stringent  provisions  they  contain  *  *  There  is  no  possible  excuse 
for  not  enforcing  such  statutes  according  to  their  letter  and  spirit.'  " 
De  Treville  vs.  Smalls,  98  U.  S.  526. 

In  the  second  place,  the  question  of  long  silence,  in  regard  to  the 
title,  and  the  neglect  to  pay  taxes  was  considered  by  us  as  having  a 
bearing  upon  the  issues. 

This  court  said,  in  Michel  vs.  Stream,  48  An.  341:  ''From  this  it 
will  be  seen  that  the  Oode  recognizes  the  existence  of  'an  abandon- 
ment,' as  it  were,  of  the  right  of  even  the  constructive  or  civil  pos- 
session, resulting  from  ownership  *  *  affecting  materially  the 
rights  of  the  owner." 

With  reference  to  a  title  this  court  said  in  Cavalier  vs.  Moss,  2 
An.  584:  "They  (plaintiff  and  defendant)  are  of  equal  condition, 
and  the  defendant  can  not  be  evicted  by  a  title  not  superior  to  his 
own:"  citing  in  support  Pothier,  Droit  de  Propriete,No.  294. 

In  Hooter  vs.  Tippet,  8  Martin,  N.  S.  637,  this  court  considering  a 
matter  of  title,  said:  "Under  such  circumstances  we  consider  the  pre- 
tensions of  each  about  equal  in  law  and  equity,  and  the  defendant 
being  in  possession  can  not  be  disturbed." 

Applying  these  principles  also,  we  reached  the  conclusion  before 
handed  down.  Land  holders  must  pay  some  attention  to  their 
taxes. 

"  After  so  many  years  the  doctrine  of  'abandonment'  applied." 
Stewart  vs.  Schonfeldt,  13  Sargent  &  Rawle,  360. 

The  rehearing  is  refused. 

NiCHOLLS,  0.  J.,  absent;  ill. 
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No.  12.827. 
A.  Aronstbin  bt  als.  vs.  John  P.  Irvinb. 

A  wife  separate  la  property  from  her  husband  died  leaving  minor  heirs  and  real 
and  personal  property.  Tbe  husband  as  natural  tutor  administered  her  suc- 
cession. At  sale  provoked  by  tutor  to  pay  debts,  the  tutor,  indlvidnalJy,  pur- 
chased the  real  property.  Held:  This  purchase,  In  direct  violation  of  a  pro- 
hibitory law,  is  an  absolute  nullity ;  there  was  no  contract  of  sale,  no  price,  no 
acquisition  of  property;  the  title  of  the  tutorship  wan  never  divested.  It  was 
not  a  sale  merely  voidable;  ii  was  void  ab  initio;  It  never  existed. 

In  such  cuse  the  heirs  have  an  Interest  in  pursuing  the  property  wherever  found, 
and  it  Is  no  barrier  to  this  pursuit  to  say  that  the  wife's  succession  is  insol- 
vent. 

Subsequent  sales  of  this  property  by  the  tutor  are  likewise  absolute  nullities,  con- 
veying no  title.  The  under-tutor,  one  of  these  vendees,  can  not  claim  to  be 
possessor  in  good  faith,  but  must  be  held  to  be  a  buyer  aware  of  the  danger 
of  eviction,  who  purchased  at  his  peril  and  risk,  and  therefore  without  stand- 
ing to  demand  restitution  of  the  price. 

APPEAL  from  the  Thirteenth  Jadicial  District  Ooart  for  the  Parish 
of  West  Feliciana.     J.  H.  Stone,  J,  ad  hoc. 


8.  MeC.  Lawraaon  for  Plaintiffs,  Appellees. 


Olivier  O.  Provoaty  for  Defendant,  Appellant ;  Isaac  D.  Wall  for  J. 
Freyhan  &  Co.,  Warrantors,  Appellants;  H.  &  C.  Newman,  War- 
rantors, Appellees. 


Argaed  and  submitted  April  13,  1897. 
Opinion  handed  down  May  10,  1897. 
Rehearing  refused  June  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanch ARD,  J.  This  case  is  before  the  court  for  the  second  time. 
The  first  time  it  was  here  on  appeal  by  plaintiffs  from  a  judgment 
sustaining  an  exception  filed  by  defendant,  and  dismissing  the  suit. 
For  reasGfns  assigned  in  48  An.  802,  this  court  reversed  that  judg- 
ment, ordered  the  reinstatement  of  the  case,  and  that  it  be  proceeded 
with  according  to  law. 

It  is  now  on  appeal  by  decendant  from  a  judgment  in  favor  of 
plaintiffs,  decreeing  tbe  nullity  of  defendant's  purchase  of  certain 
immovable  property,  and  also  on  appeal  by  the   warrantors  from  a 
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jndRineiit  condemning  them  to  restore  to  defendant  the  purchase 
price  of  the  property  in  qaestion. 

The  plaintifTs  are  the  children  and  heirs  of  Mrs.  LoQisa  Aronstein, 
who  died  intestate,  in  the  parish  of  West  Feliciana,  in  1878.  She 
was  separate  in  property  from  her  hnsband,  and  at  her  death  left  a 
small  estate  of  real  and  personal  property.  Her  children  were  all 
minors,  and  her  husband,  Julius  Aronstein,  qualified  as  natural  tutor. 
While  his  name  was  Julius,  he  had,  according  to  his  own  testimony, 
many  years  before  ^^ Americanized^^  it  by  calling  himself  Joseph,  by 
which  name  he  was  known  in  the  community. 

The  dead  woman  owed  debts.  No  administrator,  however,  was 
appointed;  the  tutor  administered  the  succession.  An  inventory 
was  taken.  It  showed  four  hundred  acres  of  land,  known  as  the 
Neville  plantation,  valued  at  one  thousand  dollars,  and  personal 
property  of  the  value  of  eight  hundred  and  thirty  dollars.  Defendant 
John  F.  Irvine  was  appointed  and  qualified  as  under*  tutor. 

In  course  of  administration,  the  tutor  obtained  an  order  to  sell  the 
property  to  pay  the  debts  of  the  succession.  The  movables  brought 
seven  hundred  and  thirty  dollars.  The  Neville  plantation  not  sell- 
ing at  first  offering,  was  readvertised,  and  sold  on  twelve  months' 
credit,  for  five  hundred  and  one  dollars. 

Following  the  sale  a  year  later,  the  tutor  filed  a  final  account  and 
tableau  of  final  distribution. 

The  proceeds  of  the  movable  property  were  applied  to  the  partial 
payment  of  privileged  claims,  including  three  hundred  and  fifty -six 
dollars  and  ten  cents  which  was  retained  by  the  tutor  in  his  hands  as 
a  homestead  fund  for  the  minors. 

The  proceeds  of  the  sale  of  the  plantation  were  applied  to  the 
payment  in  part  of  a  not-e  held  by  the  Metropolitan  Bank  of  New 
Orleans,  secured  by  vendor's  privilege  and  special  mortgage  on  the 
property. 

This  bank  and  one  other  creditor  filed  oppositions  to  the  account 
and  tableau,  contesting  mainly  the  homestead  allowance  of  the 
minors. 

These  oppositions  were  denied  and  the  account  and  tableau  homol  - 
ogated.     This  was  in  December,  1880. 

Nothing  further  has  ever  been  done  in  the  succession. 

In  1896,  certain  of  the  heirs  of  Mrs.  Aronstein  having  become  of 
age,  and   others  emancipated  by  marriage,  joined  in   this  suit,  to 
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which  also  the  three  yooDgest  minor  children,  alike  forced  heirs  with 
plaintiffs,  were  made  parties  plaintiff,  through  the  appointment  of  a 
special  tutor.  The  father  and  tutor,  Julius  Aronstein,  was  still  liy« 
ing,  bat  the  appointment  of  the  tutor  ad  hoc  was  deemed  necessary 
because  of  alleged  antagonistic  interest  on  the  part  of  the  father  in 
tne  outcome  of  the  suit. 

*  When  the  Neville  plantation  was  sold  at  succession  sale  in  1879  to 
pay  debts,  the  purchaser  thereof  was  Julius  Aronstein,  the  tutor  and 
administrator.  He  bought  in  his  individual  capacity.  He  was  not 
surviving  partner  in  community.  His  purchase  was  in  contraven- 
tion of  a  prohibitory  law,  and  is  attacked  in  this  suit  by  the  heirs  of 
the  wife  as  an  absolute  nullity.  So,  too,  are  all  subsequent  transfers 
of  the  property,  and  especially  the  one  under  which  defendant,  who 
was  and  is  under- tutor,  claims. 

Defendant's  title  to  what  is  called  the  Wederstrandt  property  is 
also  attacked.  This  is  a  piece  of  ground  some  two  acres  in  extent, 
with  a  dwelling,  gin  house  and  other  improvements  thereon.  It  be- 
longed to  Mrs.  Aronstein,  but  while  she  was  still  living  was  sold  at 
tax  sale  and  adjudicated  to  H.  &  G.  Newman,  whose  purchase  was 
subsequently,  under  the  then  existing  law,  confirmed  by  the  Auditor 
of  Public  Accounts.  This  property,  some  time  after  the  Newman 
purchase  at  tax  sale,  and  long  subsequent  to  the  death  of  the  wife, 
was  transferred  by  Newman  to  defendant,  who,  in  1886,  sold  it  to 
Julius  Aronstein.  The  latter  failed  to  pay  the  purchase  price,  and 
in  1891,  under  foreclosure  of  the  mortgage  which  had  been  retained, 
defendant  reacquired  the  title. 

The  prayer  of  the  petitioners  is  that  both  pieces  of  property  be 
decreed  to  belong  to  them  as  heirs  of  their  deceased  mother,  and 
for  judgment  for  the  fruits  and  revenues  thereof. 

The  judgment  of  the  court  a  qua  sustained  plaintiffs'  demand  as  to 
the  Neville  plantation,  but  rejected  it  as  to  the  Wederstrandt 
property.  Plaintiffs'  claim  for  rents  and  revenues  on  the  Neville 
place  was  held  compensated  by  defendant's  claim  for  improvements 
and  betterments  placed  thereon,  and  for  taxes  paid. 

Defendant  was  awarded  a  judgment  against  J.  Freyhan  &  Oo.  for 
eight  hundred  and  ninety -five  dollars  with  five  per  cent,  per  annum 
interest  from  January  14,  1885,  on  his  call  in  warranty  against  them 
as  his  vendors. 
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I. 

We  will  first  dispose  of  plaintiffs'  contention  as  to  the  Weder- 
strandt  place. 

Their  claim  to  this  property  can  not  be  sustained.  '  Their  mother 
owned  it;  it  was  assessed  to  her  for  taxes;  and  she  defaalted  on  the 
taxes  dae  for  the  year  1876. 

With  dae  formality  it  was  offered  at  tax  sale  and  purchased  by  H. 
&  C.  Nswman.  A  tax  deed  waa  made  to  them  and  confirmed  by  the 
Auditor..    All  this  was  before  the  death  of  Mrs.  Aronstein. 

The  fact  that  after  Newman's  purchase  the  tax  debtor  was  per- 
mitted to  remain  on  the  property  is,  at  the  worst,  but  a  suspicious 
circumstance,  not  suflSciently  supported  otherwise,  to  affect  the 
verity  of  the  transaction.  She  doubtless  held  for  Newman  under  an 
arrangement  satisfactory  to  both.  The  same  is  true  of  the  posses- 
sion of  this  property  by  the  husband  after  the  death  of  the  wife.  He 
does  not  pretend  to  have  held  it  for  himself,  and  he  never  did  deny 
or  contest  Newman's  ownership.  When  the  wife  died  this  property 
was  not  inventoried  as  belonging  to  her  succession. 

Subsequently,  Newman  sold  to  defendant,  and  the  following  year 
defendant  sold  it  to  J.  Aronstein,  who  never  did  pay  for  it  and  who 
lost  it  under  foreclosure  of  mortgage,  his  vendor  buying  it  back. 
While  there  are  some  circumstances  connected  with  this  property, 
disclosed  by  the  record,  that  give  color  to  the  claim  of  the  heirs  that  it 
should  have  been  regarded  as  the  property  of  their  mother  and 
redeemed  from  the  tax  sale  for  account  of  her  succession,  the 
same  can  not  be  held  strong  enough  to  overthrow  the  tax  title  and 
subsequent  transfers. 

IL 

As  to  the  Neville  plantation  the  situation  for  defendant  is  more 
grave  and  serious.  He,  the  under -tutor,  is  found  in  possession  as 
proprietor  of  the  only  piece  of  real  property  owned  by  the  dead 
woman's  succession. 

And  it  comes  down  to  him  through  transfers  from  the  husband 
and  tutor,  ^ho,  without  interest  as  partner  in  community,  purchased 
at  succession  sale  of  the  wife,  provoked  by  him  in  his  capacity  as 
tutor  administering  the  succession.  This  purchase  by  the  tutor  was 
in  direct  violation  of  the  prohibition  contained  in  0.  0.  1146  and 
1790  and  must  be  held  absolutely  null  and  void.  Heirs  of  Wood  vs. 
NichoUs,  88  An.  746;  Succession  of  Stanbrough,  37  An.  276. 
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It  was  a  transaction  flagrantly  offensive  as  contravening  positive 
law.  Indeed,  it  was  an  active  violation  of  a  law  made  to  regalate  the 
tutor's  conduct  in  a  fidaciary  capacity. 

His  pretended  porchase  at  the  wife's  succession  sale  was  no  pur- 
chase at  all.  It  is  manifest  there  was  never  any  contract  of  sale, 
and  the  tutor  never  acquired  any  title.  There  was  no  price  paid,  for 
there  was  no  sale.  The-  title  of  the  tutorship  was  never  divested. 
The  property  never  has  ceased  to  be  that  of  the  dead  wife.  Heirs 
of  Wood  vs.  Nicholls,  38  An.  760. 

It  was  not  a  sale  merely  voidable;  it  was  void  ab  initio.  It  never 
existed. 

The  money  that  was  paid  to  the  Metropolitan  Bank,  as  the  pre- 
tended proceeds  of  this  sale,  can  be  viewed  in  no  other  light  than  as 
money  paid  by  the  tutor  for  the  beneflt  of  his  wards,  and  for  which 
an  equitable  claim  exists  in  favor  of  the  tutor,  which,  in  a  case  like 
the  present  one,  may  be  held  to  inure  to  the  benefit  of  parties  who 
may  have  dealt  with  the  tutor  in  his  individual  capacity  in  reference 
to  the  property. 

If  this  be  BO,  if  the  title  has  never  passed  out  of  the  tutorship,  the 
heirs  have  an  interest  in  pursuing  it  wherever  found,  and  it  is  no 
barrier  to  this  pursuit  to  say  that  the  wife's  succession  is  insolvent. 
Aronstein  vs.  Irvine,  48  An.  804. 

Whether  it  be  insolvent  or  not  is  a  matter  that  does  not  concern 
this  defendant,  who  is  in  possession  of  property  of  the  tutorship 
without  title  or  warrant  of  law,  and  whose  status  is  little  better  than 
that  of  trespasser. 

So  far  as  the  major  and  emancipated  heirs  are  concerned,  the  suit 
is  an  unconditional  acceptance  of  the  succession.  Heirs  of  Bumey 
vs.  Ludeling,  41  An.  682. 

But  this  is  not  the  place  to  anticipate  questions  that  may  possibly 
arise  between  chem  and  the  creditors.  It  will  be  time  enough  to  do  this 
when  these  questions  arise,  if  they  ever  do,  and  full  reservation  in 
this  regard  is  made. 

No  part  of  the  pretended  proceeds  of  the  sale  of  this  property  was 
reserved  by  the  tutor  on  account  of  the  minors'  '*  homestead  fund  " 
as  the  same  appears  on  the  account  filed  in  the  tutorship,  and  it  is 
difficult  to  see  how  the  assertion  at  the  time  of  this  homestead  claim 
by  the  tutor  on  behalf  of  the  minors  can  now  estop  them  from  show- 
ing that  this  piece  of  real  property  has  never  been  disposed  of,  and 
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that  title  to  same  is  still  in  the   tatorship,  which  has  never  been 
closed,  and  in  the  heirs. 

The  year  after  Aronstein,  father  and  tutor,  purchased  or  pretended 
to  purchase  the  Neville  plantation,  at  the  succession  sale  of  his  wife, 
he  made  a  vente  d,  rim^4  of  the  property  to  J.  Freyhan  &  Co.  for 
one  thousand  dollars.  This  act  was  really  a  pledge  as  security  for 
advances  made  and  to  be  made  to  the  vendor.  Aronsteln  remained 
in  posse  rsion.  He  paid  back  no  part  of  the  one  thousand  dollars, 
but  instead  received  further  advances  of  eight  hundred  dollars  from 
Freyhan  &  Oo.,  and  in  consideration  thereof  the  following  year  exe- 
cuted another  act  in  which  he  renounced  his  right  of  redemption 
and  consented  that  the  title  of  Freyhan  &  Go.  to  the  plantation  be 
considered  absolute.  But  still  the  pretended  vendor  remained  in 
possession,  paid  no  rent,  and  was  permitted  to  use  the  revenues  of 
the  place  toward  settlement  of  his  indebtedness  to  his  vendees, 
represented  by  the  purchase  price  of  the  sale. 

This  condition  of  affairs  continued  down  to  the  beginning  of  the 
year  1885,  when  Freyhan  &  Oo.  conveyed  their  interest  in  the  prop- 
erty to  defendant  for  eight  hundred  and  ninety-five  dollars,  without 
warranty. 

It  is  shown  that  this  eight  hundred  and  ninety- five  do  lars  was  the 
balance  due  Freyhan  &  Co.  by  Aronsteln.  In  other  words,  he  had 
returned  co  them  all  of  the  eighteen  hundred  dollars  which  figured 
as  the  price  of  their  purchase  of  the  property,  except  this  eight  hun- 
dred and  uinety-five  dollars. 

Irvine  paid  this,  not  in  cash,  as  alleged  in  the  deed,  but  later  met 
his  notes  given  for  same,  and  became  the  nominal  owner  of  the 
plantation. 

But  Aronsteln  remained  in  possession  still.  He  had  become  largely 
otherwise  indebted  to  Irvine,  and  the  conclusion  is  irresistible  that 
the  latter  paid  the  remaining  claim  of  Freyhan  &  Co.  on  the  prop- 
erty and  took  title,  the  better  to  secure  his  claim  against  Aronsteln 
if  not  for  the  sole  purpose  of  protecting  it.  Something  over  a  year 
after  Irvine  had  thus  acquired  title  to  the  Neville  place  from  Freyhan 
&  Co.  he  executed  an  act  of  sale  of  it  to  Aronsteln  for  five  thousand 
dollars,  all  on  a  credit,  in  notes  with  mortgage  retained.  The 
evidence  shows  that  this  price  was  arrived  at  by  calculating  the 
amount  which  Aronsteln  owed  Irvine  at  that  moment. 

The  latter  appears  to  have  paid  nothing  on  the  notes  representing 
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this  purchase  price  and  in  1891  the  mortgage  was  foreclosed,  and  at  the 
sale  defendant  became  the  purchaser  of  the  plantation  for  two 
thousand  two  hundred  and  fifty  dollars.  Then,  for  the  first  time,  he 
tookact  ual  possession,  and  from  that  time,  March,  1891,  until  now 
lias  enjoyed  the  revenues  of  the  place. 

In  the  act  of  sale  from  Freyhan  &  Go.  to  defendant  of  this  prop- 
erty, January  14,  1886,  it  is  stated  that  the  property  sold  (after 
describing  it)  is  the  same  transferred  by  J.  Aronstein  to  the  vendors 
on  April  28,  1880.  And,  looking  at  this  latter  transfer,  we  find  it 
there  stated  that  the  property  sold  is  that  acquired  by  J.  Aronstein 
at  the  succession  sale  of  his  deceased  wife. 

None  of  these  transfers  can  be  regarded  as  otherwise  than  absolute 
nullities.  Meyer  vs.  Farmer,  86  An.  788;  Chaife  vs.  Meyer,  34  An. 
1081.  Freyhan  &0o.  must  be  held  as  charged  with  full  knowledge 
that  Aronstein  had  no  title  when  they  bought  from  him,  even  if  we 
consider  that  transaction  a  sale,  for  the  reason  that  not  only  does  the 
act  of  sale  itself  show  the  origin  of  their  vendor's  pretended  title, 
but  Morris  Wolfe,  one  of  the  partners,  was  one  of  the  appraisers 
appointed  in  Louisa  Aronstein's  succession,  and,  as  such,  officially 
participated  in  appraising  the  Neville  plantation  as  the  separate 
property  of  the  wife,  and  as  such  listed  on  the  inventory  of  her 
succession. 

A  fortiori  must  the  defendant  be  held  as  knowing  absolutely  the 
want  of  title  in  both  J.  Aronstein  and  Freyhan  &  Co.  Not  only  did 
the  recitals  of  the  sale  from  his  vendors,  Freyhan  &  Co.,  g^ve  him 
notice  that  they  derived  title  from  Aronstein  and  sold  to  him  without 
warranty,  but  he  (defendant),  as  under- tutor,  was  bound  to  know 
that  this  property  was  the  separate  pi'operty  of  the  wife's  estate,  and 
that  the  tutor  of  the  wife's  minor  heirs  was  forbidden  by  law  to  pnr- 
chrse  it  at  succession  or  tutorship  sale. 

It  follows  that  whatever  possession  Freyhan  &  Co.  had  of  this 
property  was  in  bad  faith,  and  that  at  no  time  has  defendant,  Irvine, 
ever  had  the  shadow  of  a  claim  to  be  considered  a  possessor  in  good 
faith.  C.  C.  3452;  Chaffe  vs.  Farmer,  34  An.  1020.  Both  must  be 
held  to  be  buyers  aware,  at  t>ie  time  of  their  respective  purchase,  of 
the  danger  of  eviction,  and,  thus,  to  have  purchased  at  their  peril 
and  risk. 

As  a  conseqaence,  neither  can  claim  restitution  of  the  price  of 
these  sales.  C.  C.  2505 ;  Railroad  Company  vs.  Jonrdain's  Heirs,  34 
An.  648;  Meyer  vs.  Farmer,  36  An.  789. 
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Defendant,  beiDg  in  the  sense  of  the  law  a  possessor  in  bad  faith, 
is  boand  to  restore  the  frnlts  and  revenues  of  the  property,  dating 
from  the  time  of  his  possession,  which,  io  this  case,  was  the  begin- 
ning? of  the  year  1891.     Heirs  of  Wood  vs.  Nicholls,  38  An.  750. 

Though  a  possessor  in  bad  faith,  he  is  entitled  to  have  reimbursed 
to  him  all  he  necessarily  expended  for  the  preservation  of  the  prop- 
erty.    O.  O.  2314. 

As  to  constructions  and  works  of  improvement  made  upon  the 
plantation  by  defendant  with  his  own  materials,  the  restored  owner, 
keeping  the  same,  must  pay  defendant  the  actual  present  value  of 
the  materials  and  workmanship.  Heirs  of  Wood  vs.  Nicholls,  38  An. 
746;  C.  C.  608. 

The  judgment  appealed  from  compensates  plaintiffs'  claim  for  rents 
and  revenues  against  defendant's  claim  for  improvements  and  bet- 
terments and  for  taxes  paid,  and  we  think  this  does  substantial  jus- 
tice between  the  parties. 

It  was  urged  in  defence  that  the  father  and  mother  of  plaintiffs 
were  not  separate, in  property.  The  record  of  a  suit  for  separation 
of  property  and  for  judgment  in  the  wife's  favor  for  paraphernal 
funds  which  passed  into  the  husband's  hands  is  found  in  the  record. 
This  suit  was  filed  in  1868,  and  there  was  judgment  in  favor  of  the 
wife  on  her  demands,  on  which  judgment  a  writ  of  /I.  /a.  issued,  etc. 

Ic  is  also  urged  as  defence  that  Joseph  Aronstein,  father  and  tutor, 
was  not  the  person  who  purchased  the  real  property  at  the  wife's 
succession  sale. 

The  sheriff  who  sold  the  property  as  auctioneer,  executed  deed  to 
J.  Aronstein,  and  the  evidence  establishes  conclusively  that  J.  Aron- 
stein was  Julius  Aronstein,  QX%a%  Joseph  Aronstein,  the  father  and 
tutor.  It  was  this  same  father  and  tutor  who,  after  his  purchase  at 
the  tutorship  or  succession  sale,  sold  the  property  to  J.  Freyhan  &  Co., 
who,  in  turn,  later,  sold  to  defendant.  There  has  been  in  the  parish 
another  person  by  the  name  of  Juliu%  Aronstein,  a  nephew  of  the 
father  of  plaintiffs,  who  became  demented,  was  interdicted  and  sent 
back  to  Europe.  The  testimony  negatives  any  idea  that  he  was  the 
purchaser  at  the  succession  sale  of  the  wife,  and  the  identity  of 
Juliui  Aronstein  as  the  father  and  tutor  of  plaintiffs,  and  also  as  the 
Joseph  Aronstein,  who  appears  as  vendee  in  a  sale  from  defendant, 
is  suflSciently  established. 

Under  the  view  of  the  case  hereinbefore  announced,  it  is  clear  that 
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the  prescriptionB  of  three,  foar,  five  and  ten  yean,  invoked  by  de- 
fendant, have  no  applicability. 

It  would  not  be  equitable  to  allow  plaintiffs  to  recover  the  property 
of  their  ancestor  without  making  restitution  of  their  proportionate 
share  of  whatever  sum  of  money  may  have  been  actually  realized 
from  its  pretended  sale  and  applied  to  the  payment  of  the  debts  of 
the  deceased.  It  was  so  held  in  Heirs  of  Burney  vs.  Ludeling,  41 
An.  632. 

Plaintiffs  recognize  this,  as  shown  by  the  following  excerpt  taken 
from  the  brief  filed  on  their  behalf: 

*<  In  this  case  Aronstein  paid  money  for  the  benefit  of  these  heirs, 
which  freed  their  property  from  a  vendor's  privilege,  and  he  should 
be  reimbursed.  If  the  suit  were  against  him,  he  would  no  doubt 
reconvene  for  the  amount.  Defendant  has  not  done  so.  We  are 
willing  that  he,  as  the  last  transferee  of  this  property,  should  have 
the  benefit  of  this  payment,  and  have  returned  to  him  an  amount  of 
money  equal  to  that  paid  the  Metropolitan  Bank,  without  interest. 
*  *  *  *  \^e  will  not  urge  that  defendant  shquld  look  for  relief 
to  his  true  warrantor,  Aronstein,  as  we  might.  We  will  not  insist 
that  this  case  does  not  come  within  the  doctrine  of  Daquin  vs.  Ooi- 
ron,  6  M.  N.  S.  684,  where  it  was  said  that  the  several  vendors  having 
been  cited  in  warranty,  the  case  stood  as  if  the  suit  had  been  brought 
against  the  first  purchaser,  and  the  heirs  should  repay  the  money 
which  had  been  applied  for  their  benefit." 

Accordingly,  we  will,  in  our  decree,  apply  the  principles  of 
equity  referred  to,  and  give  effect  to  the  willingness  expressed  by 
plaintiffs  in  this  reganl.  * 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from,  in  so  far  as  it  decrees  recovery  by  defendant  of  the  sum  of 
eight  hundred  and  ninety -five  dollars,  with  five  per  cent,  interest 
from  January  14,  1885,  and  costs,  against  J.  Freyhan  &  Co.,  on  the 
call  in  warranty,  be  annulled,  avoided  and  reversed,  and  that  the 
demand  of  the  defendant  on  this  call  in  warranty  be  rejected  at  his 
costs. 

It  is  further  ordered  and  decreed  that  in  other  respects  the  judg- 
ment appealed  from  be  amended  by  permitting  the  defendant  to  hold 
possession  of  the  Neville  plantation  until  the  plaintiffs  herein  and 
the  minors  represented  by  Robert  Montgomery,  tutor  (id  h€>Cj  pay 
over  to  him,  without  interest,  a  sum  of  money  equal  to  their  proper- 
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tionate  share  of  the  amoant,  say,  the  sum  of  five  hundred  aad  one 
dollars,  applied  in  the  succession  of  Mrs.  Louisa  Aronstein  to  pay- 
ment on  the  note  secured  by  special  mortgage  and  vendor's  privilege 
on  said  plantation  held  by  the  Metropolitan  Bank  of  New  Orleans,  as 
shown  by  the  account  and  tableau  of  distribution  filed  in  said  succes- 
sion, and  that  as  thus  amended  the  said  judgment  be  and  is  hereby 
aflSrmed,  costs  of  appeal  to  be  borne  by  defendant. 
NiCHOLLS,  C.  J.,  absent;  ill. 


No.  12,178. 
Lbon  M.  Oabtbr  vs.  The  Statb  of  Louisiana. 

The  Legislature  has  the  right  to  authorise  suits  against  the  State.  The  authority 
to  sue  covers  authority  to  bring  an  action  to  prevent  prescription  of  the  Judg- 
ment obtained  under  the  original  authority  granted. 

The  Judgment  is  only  the  evidence  of  a  right,  and  the  revival  has  naught  to  do 
with  the  means  of  enforcing  the  liability.  The  grounds  and  objections  at  bar 
are  within  the  control  of  the  legislative  department.  They  can  not  be  of  any 
avail  in  opposition  to  an  application  to  revive  a  judgment. 

A  PPEAL  from  the  First  Judicial  District  Court  for  the  Parish  of 


^     Oaddo.     Taylor,  J. 


A,  H.  Leonard  and  £>.  T.  Land  for  Plaintiff,  Appellant. 


M.  J.  Cunninghamj  Attorney  General  {T.  F,  Bell  of  Counsel) ,  for 
Defendant.  Appellee. 


Argued  and  submitted  May  31,  1897. 
Opinion  handed  down  June  14,  1897. 
Rehearing  refused  June  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.  The  plaintiff  sought  to  revive  a  judgment  rendered 
ten  years,  less  a  few  days,  bafore  hia  petition  for  the  revival  had 
been  filed. 

The  plaintiff,  at  the  time  that  suit  was  brought  to  recover  a  judg- 
ment upon  his  claim,  had  been  authorized  to  sue  the  defendant  in 
any  court  of  competent  jurisdiction.     Act  81  of  1884. 
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In  that  snit  the  jadgment  was  rendered  which  the  plaintiff  here 
seeks  to  have  revived. 

The  Attorney  General  for  the  State  interposed  an  exception  that 
the  suit  was  unaathorized  by  law;  that  the  Legislature  was  pro- 
hibited from  passing  any  special  or  local  law  granting  to  the  plaintiff 
the  right  to  sue  the  State  or  changing  the  venae  in  civil  cases,  as  it 
WAS,  it  was  averred,  in  the  nature  of  an  exclusive  right,  excloded  by 
Art.  46  of  the  Constitution. 

Another  ground  of  objection  was  that  the  right  granted  to  sue  the 
State  was  exhausted  by  the  rendition  of  the  judgment  declaring  the 
amount  due. 

The  jadge  of  the  District  Court  sustained  the  exception  and  dis- 
missed the  case.     The  plaintiff  appealed. 

In  our  judgment  the  ground  urged  by  the  defendant,  that  permis- 
sion can  not  be  granted  to  a  particular  individual  by  special  law  to 
sue  the  State  for  the  alleged  reason  that  it  is  a  privilege  not  enjoyed 
by  all  creditors  of  the  State,  is  not  fatal  to  plaintiff's  demand  to 
revive  a  judgment.  The  special  statute  granted  to  the  plaintiff  the 
authority  to  sue  for  and  obtain  the  recognition  of  his  claim.  It  did 
not  have  the  effect  of  adding  a  single  right  to  those  he  claimed. 

The  authority  granted  to  assert  a  right  has  never  been  considered 
in  the  light  of  a  favor  or  advantage. 

The  privileges,  we  think,  the  members  of  the  Constitutional  Con- 
vention had  in  view,  in  inserting  the  provision  against  granting  spe- 
cial right,  privilege  or  immunity  to  any  association  or  individual,  are 
those  which  would  be  in  derogation  of  common  right ;  the  idea  was 
that  no  one  should  have  preference  or  enjoy  immunity  or  special 
right,  granted,  arbitrarily  and  without  reference  to  public  interest 
or  the  public  good. 

The  purpose,  as  we  understand,  was  to  give  security  of  equality 
before  the  law,  and  to  guard  against  granting  privileges  to  the  pos- 
sibly favored  few. 

The  authority  to  sue  the  State  in  its  own  courts  does  not  in  the 
least  impair  the  desired  equality.  The  judgment  only  recognized  the 
claim  and  fixed  the  amount  due  by  the  State.  For  this  purpose 
the  Legislature  has  a  right  to  authorize  suits  against  the  State. 

We  pass  to  the  second  objection  of  the  defendant — that  relating  to 
the  domicile  of  the  defendant,  which  was  not  in  the  parish  of  Caddo; 
and  the  consequent  want  of  jurisdiction  of  the  court,  in  which  the 
judgment  here  sought  to  be  revived  was  rendered. 
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Granted,  for  the  determination  of  this  case,  that  suits  brought 
against  an  officer  should  be  broug^ht  against  him  at  his  official 
domicile,  yet  in  order  that  an  objection  on  that  ground  may  be  of  any 
avail,  it  can  not  be  urged  in  defence  of  the  suit  brought  to  revive 
the  judgment.  The  defence  upon  that  ground  is  necessarily  confined 
to  the  original  suit  in  which  the  judgment  was  rendered.  On  an 
application  to  revive  a  judgment  questions  of  jurisdiction  ratione 
peraonsB  can  not  arise. 

Moreover,  the  language  of  the  statute  was  broad  enough  to  enable 
the  court  to  entertain  jurisdiction.  The  words  of  the  statute,  ''  in 
any  court  of  competent  jurisdiction,"  included  the  court  in  which  the 
judgment  was  rendered  as  a  court  of  competent  jurisdiction  ratione 
materm^  at  any  rate. 

At  any  rate,  if  there  was  ground  for  objection  it  was  because  of 
the  want  of  jurisdiction  ratione  peraonas  and  not  want  of  jurisdiction 
ratione  materisB,  it  is  now  too  late  to  consider  the  former. 

The  defence  on  an  application  to  revive  a  judgment  is  limited  to 
absolute  nullity  of  the  original  judgment,  such  as  the  want  of  cita- 
tion, the  want  of  jurisdiction  ratione  materia  and  other  similar 
original  defects.' 

The  act  granting  the  authority  to  sue,  however  general  in  terms, 
was  not  invalid  as  related  to  jurisdiction  of  the  court.  We  have  not 
found  that  it  clashed  with  the  organic  law. 

This  brings  us  to  the  objection  that  there  was  no  longer  an  exist- 
ing authority  to  sue  the  State ;  that  the  authority  to  sue  the  State  was 
exhausted  from  the  time  that  the  original  judgment  was  rendered. 

The  proposition,  upon  this  particular  point,  is  correct  if  we  assume 
that  a  suit  to  revive  is  a  separate  and  independent  suit  from  the  suit 
in  which  the  original  judgment  was  rendered. 

This  court  has  had  occasion  to  hold  that  the  proceedings  to  revive 
a  judgment  is  not  a  separate  suit,  but  part  of  the  original  action. 
Scherrer  vs.  Ganeza,  Sheriff,  83  An.  817. 

Under  the  light  of  this  decision  the  right  to  revive  being  a  part  of 
the  proceedings,  in  matter  of  the  suit  and  the  original  judgment,  it 
must  be  considered  as  included  within  the  authority  given  to  sue. 
The  State  has  consented  to  be  sued  for  the  purpose  of  the  adjudica- 
tion. Although  the  power  of  the  court  ended  at  the  date  the  judg- 
ment wasjBigned,  it  did  not  put  an  end  to  all  authority  in  matter  of 
preventing  prescription  of  the  judgment  debt.  It  is  part  of  the 
94 
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adjudication,  just  as  the  plaintiff  would  have  the  right  to  appear  and 
Bnstain  a  defence  if  his  judgment  were  attacked  on  some  ground  of 
nullity.  The  judgment  ordinarily  determines  the  amount  of  the 
indebtedness,  but  it  has  naught  to  do  with  the  means  of  enforcing  the 
liability,  save  that  it  serves  as  the  evidence  of  the  right  An  appli- 
cation, therefore,  relating  entirely  to  the  judgment  may  be  granted 
as  a  part  of  the  original  suit  without  trenching  upon  questions  relat- 
ing to  the  exigibility  of  the  judgment.     Black  on  Judgments,  par.  1. 

In  our  view,  the  authority  to  sue  covers  the  authority  to  prosecute 
the  suit  to  a  judgment  and  the  authority  to  keep  the  indgment  in 
force.  The  authority  to  revive  a  judgment  was  treated  as  ancillary 
to  the  original  proceedings  in  the  decision  to  which  we  have  before 
referred,  and  such  was,  we  believe,  the  legislative  intention  in 
adopting  the  status.     O.  G.  8547. 

The  suit  without  reference  to  defendant's  residence  must  be 
brought  in  the  court  in  which  the  original  judgment  was  rendered ; 
the  issues  which  may  be  raised  are  well  defined  and  are  iiot  sugges- 
tive of  an  independent  and  original  suit. 

The  question  whether  any  useful  purpose  will  be  served  by  the 
judgment  applied  for,  arises.  We  must  say  that  its  importance  and 
usefulness  are  not  apparent. 

The  State  is  at  liberty  to  pay  the  judgment  or  not  to  pay,  as  it  may 
determine.  The  new  life  given  to  the  judgment  adds  nothing  to  ita 
exigibility,  and  nothing  to  its  force  as  a  judgment.  The  State  may 
order  its  payment  or  decline  to  make  provision  for  its  payment, 
without  regard  to  the  possibility  vel  non  of  urging  the  plea  of  pre- 
scription. The  question  is  so  entirely  within  the  control  of  the  State 
that  we  do  not  conceive  that  anything  is  to  be  gained  by  a  judgment 
reviving  the  original  judgment. 

At  the  same  time  it  is,  we  think,  a  right  of  the  plaintiff  to  have  it 
revived,  if  he  chooses. 

The  opposition  to  the  claim  and  the  charges  made  can  not  be  con- 
sidered on  an  application  to  revive  the  judgment.  The  whole  matter 
is  within  the  control  of  another  department  of  the  government. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  avoided,  annulled  and  reversed;  the  case  is  remanded  to  the 
District  Court  to  be  reinstated  on  the  docket  of  that  court  and  the 
issues  tried  in  accordance  with  the  views  before  expressed. 

NiCHOLLS,  G.  J.,  absent;  ill. 


James  Legendre  for  Administrator,  Appellant. 


E,  EvarUte  Moise  for  Heira,  Opponents,  Appellants. 


Robert  G.  Ihigu^  for  the  Widow,  Appellant. 


Argned  and  submitted  March  3,  1897. 
Opinion  handed  down  May  10,  1897. 
Behearing  refused  Jane  80,  1897. 


52  1880. 
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No.  12,404. 
Succession  of  Josbph  Wbbbb.  49  liSi 

50    »76| 
Communiiy  Assets,— The  profits  of  the  Industry  of  the  spouses  and  the  fruits  of  their     51  1170| 

separate  estates  fall  into  the  community.  49  1491, 

The  revenues  of  the  separate  estate  of  the  deceased  partner  In  community  prior 
to  the  third  community,  of  which  he  was  the  head  and  master,  were  not  Inrge 
enough  to  Justify  crediting  to  the  account  of  the  separate  estate  a  larger 
amount  than  that  credited. 

The  books  kept  by  the  **head  and  master"  prior  to  his  becoming  "head  and 
master  '*  of  the  community  are  not  of  themselves  of  sufficient  weight  to  sustain 
"debits"  against  the  community  of  amounts  alltged  to  have  been  brought  into 
the  community  by  the  late  head  of  the  community. 

The  inventories  and  other  eyidenco  of  record  amply  prove  the  correctness  of  the 
credits  allowed  to  the  separate  estate. 

The  revenues  of  the  community,  during  the  ten  years  of  its  existence,  are  not  out 
of  all  proportion  with  the  expenses  of  the  community  and  the  purchases  made 
for  its  account.  Besides,  where  there  is  dispute  about  an  amount  as  to  whether 
it  should  be  placed  to  the  credit  of  the  community  or  to  the  credit  of  the 
separate  estate,  the  principle  of  law,  all "  eilects  which  the  spouses  possess  at 
the  dissolution  of  the  marriage  are  presumed  common,"  until  the  contrary 
appears,  applies,  and  the  community  is  owner  unless  it  is  evident  that  an  error 
has  been  committed. 

The  community  is  entitled  to  credit  for  Improvements  made  with  community 
funds  on  the  separate  estate  of  the  husband. 

The  survivor  is  owner  of  half  of  all  the  community  and  entitled  to  the  usufruct 
of  her  minor's  portion. 

The  fee  of  attorney  and  all  costs  of  administration  of  the  succession,  and  conse- 
quent settlement  of  the  community,  are  due  by  the  succession  and  by  the  com- 
munity in  proportion  to  the  Interest  of  each. 

A  PPEAL  from  the  Twenty- first   Judicial  District  Oonrt    for  the 
^    Parish  of  St.  John  the  Baptist.     Bo8t,  J. 
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The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  All  the  parties  appealed  from  a  jadgment  homolo- 
gating an  account  of  administration  of  the  succession  of  the  late 
Joseph  Webre.  It  was  offered  by  the  administrator  as  a  final  account, 
and  as  such  it  was  filed  in  the  lower  court. 

The  surviving  widow  in  community,  Mrs.  Aloysia  Beulet,  opposed 
the  homologation  on  different  grounds,  set  forth  in  her  opposition. 

An  opposition  was  filed  by  Louis  S.,  only  issue  of  the  first  marriage 
of  Joseph  Webre,  and  by  Edward,  John  and  Gabriel,  issue  of  his 
second  marriage. 

Elizabeth,  a  minor  daughter  of  Aloysia  Renlet,  is  the  only  issue  of 
the  third  marriage  of  Joseph  Webre. 

All  the  items  in  the  account  are  opposed. 

The  great  difference  between  the  widow  in  community  on  the  one 
hand  and  the  heirs  of  age  of  Joseph  Webre  on  the  other  is,  rela- 
tively speaking,  in  regard  to  the  value  of  the  succession,  and  the 
value  of  the  community. 

The  contention  on  the  part  of  the  heirs  is  that  the  Judgment  is 
erroneous,  in  that  it  fixed  at  too  small  an  amount  the  assets  of  the 
succession. 

The  widow,  per  contra^  opposes  on  the  ground  that  the  net  amount 
of  the  community  is  much  larger  than  decreed. 

The  heirs  seek  to  support  their  contention  by  reference  to  the 
evidence,  it  is  asserted,  of  what  the  community  has  made  during  its 
existence,  from  December,  1885,  the  date  of  his  marriage  with  the 
present  opponent,  Mrs.  Beulet,  to  the  date  of  his  death,  in  1895,  which 
was  much  less,  they  say,  than  allowed  by  the  judgment  from  which  they 
appealed.  To  sustain  the  position  that  the  separate  estate  of  the  dece- 
dent, and  not  the  community,  should  be  credited  with  the  amounts 
they  mentioned,  they  endeavored  to  prove  that  the  inventory  of 
the  second  community,  which  was  dissolved  by  the  death  of  the 
second  wife  of  Joseph  Webre,  does  not  represent  the  total  value  of 
their  father's  succession,  at  the  date  it  was  taken,  but  only  the  value 
of  the  community  which  had  been  dissolved  a  year  anterior  to  the 
taking  of  the  inventory ;  that  their  father  did  not  include  in  the 
inventory  his  own  personal  acquisitions  made  between  the  date  the 
community  was  dissolved  and  the  date  the  inventory  was.  taken, 
listed  and  appraised ;  that  he  only  disclosed  the  value  of  the  com- 
munity property  at  the  date  of  his  second  wife's  death.     More  than 
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fifteen  thousand  dollars,  it  is  charged,  were  acquired  between  these 
two  dates,  for  which  they  have  not  received  credit  claimed. 

In  support  of  their  position  they  also  aver  that  between  the  dates 
of  his  first  wife's  death  and  his  second  marriage,  their  father  ac- 
quired personal  property  and  cash  worth  four  thousand  dollars,  and 
had  real  estate  worth  five  thousand  dollars,  which  formed  part  of 
his  separate  estate. 

In  round  numbers,  in  their  oppositions,  setting  forth  different 
items,  they  claim  that  he  was  worth  sixty  thousand  dollars  when  he 
married  the  second  time,  and  that  their  father  was  worth  more  than 
that  sum  when  the  third  community  was  dissolved.  To  sustain  this 
averment  the  evidence  should  prove  that  the  sum  of  fifteen  thousand 
and  nine  thousand  dollars  went  into  the  community,  although  they 
were  not  carried  into  the  inventory  made  a  short  time  prior  to  the 
last  marriage. 

With  reference  to  the  last  community  for  various  alleged  reasons, 
the  heirs,  representing  the  separate  estate,  urged  that  it  not  only 
lost  money,  but  that  it  was  considerably  in  debt  to  the  separate 
estate  of  the  husband,  their  father. 

The  insistence  of  the  widow,  on  the  other  hand,  who  claims  for 
the  third  community,  in  opposition,  is,  that  payments  were  made 
during  the  community,  with  community  funds ;  of  debts  contracted 
before  the  marriage,  to  the  credit  of  which  the  community  is  en- 
titled. 

She  also  contended  in  the  District  Court  that  the  law  charges, 
administrator's  commission,  funeral  expenses  and  the  like,  con- 
tracted after  the  death  of  her  late  husband,  are  not  chargeable  to  the 
community.  This  was  sustained  by  the  judgment  and  the  commun- 
ity was  not  charj^ed  with  costi^and  attorney's  fees. 

She,  in  addition,  complained  of  an  overcharge  of  thirty -six  hun 
dred  dollars,  proceeds  of  the  sale,  during  the  community,  of  separate 
property  of  the  decedent,  which  was  not  used  for  the  benefit  of  the 
community.     This  objection  to  the  account  was  not  sustained  by  the 
judgment.     The  community  remained  charged  with  the  amount. 

She  charged  that  the  administrator  has  received,  but  has  omitted 
to  account  for,  the  share  accruing  to  the  separate  estate  of  the  dece- 
dent out  of  the  profits  of  the  crop  of  1895,  amounting  to  two  thou- 
sand one  hundred  dollars  and  eighty -seven  cents.  We  have  not 
found  that  the  separate  estate  was  credited  with  this  sum. 

There  Is  a  community  debt,  not  mentioned  on  the  account,  which 


1494  SUPREME  COURT  OF  LOUISIANA. 

SacoesBfon  of  Webre. 

was  admitted  since  the  jadgment  was  rendered  in  the  lower  coart, 
and  which  all  i^^ee  shoold  be  charged. 

After  recasting  the  account  filed,  the  jadge  of  the  District  Ooart 
made  the  following  final  distribution : 

Half  thecommanity  to  the  sarviTor $19,865  36 

Her  share  paraphernal  funds 2,000  00—  $21,866  16 

Other  half  of  community  to  sucoessfon 19,066  26 


Separate  property 46jBll  22—    66,676  48 

Add  community  debts _... 22,496  46 

Less  amount  allowed  above 2,000  00—    20,496  46 


$109,038  20 

Making  the  share  of  the  widow  in  community  twenty-one  thousand 
eight  hundred  and  sixty -five  dollars  and  twenty -six  cents,  and  the 
shares  of  the  five  heirs  in  the  succession  fifty-nine  thousand  two 
hundred  and  seventy -six  dollars  and  forty -eight  cents,  to  be  divided 
into  five  equal  parts;  Mrs.  Webre  reserving  her  right  of  usufruct  on 
the  share  of  her  minor  child  Elizabeth. 

The  Separate  Estate  of  the  Decedent  vs.  The  Third  Community. 

No  one  disputes  the  proposition  of  law  that  property  found  in  the 
husband's  possession  at  his  death  presumably  belongs  to  the  com- 
munity. To  meet  this  presumption  the  heirs  urged  that  the  evidence 
showed  what  the  community  has  made  during  the  ten  years,  less  few 
days  of  its  existence,  and  what  it  has  expended.  In  our  view  an 
extreme  position  is  taken  by  the  heirs  in  opposition  to  the  claims  of 
the  third  community ;  that  it  has  no  profits  at  all ;  in  other  words, 
that  the  whole  amount  carried  as  community  profits  belongs  to  the 
separate  estate. 

This  contention,  we  think,  is  not  sustained  by  the  facts  as  we  ap- 
preciate them. 

Property  not  in  Existence  at  the  Dissolution  of  the  Community  should 
not  be  charged. 

Before  taking  up  that  question  we  will  state  with  reference  to  the 
opposition  to  the  items  placed  upon  the  account,  as  assets  of  the 
community  and  items  placed  upon  it  as  liabilities  of  the  community, 
which  were  not  in  esse  at  the  date  of  its  dissolution,  that  as  thereon 
placed,  both  were,  in  our  judgment,  properly  excluded  by  the  judg- 
ment. The  community  consists  of  profits — t.  e.,  the  fruits  of  the 
separate  property  of  the  spouses  fall  into  the  community,  also  the 
fruits  of  their  industry.  Property  disposed  of  at  the  date  of  the  dis- 
solution of  the  community  should  not  directly  figure  as  an  it?m  of 
debt  or  credit,  although  it  may  enter  into  an  account  as  an  item  and 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1496 

Soceession  of  Webre. 

be  considered  in  fixing  balances  of  profits  or  balances  of  losses  of 
the  commnnity. 

This  was  the  ruling  of  the  judge  a  quo  who  properly,  in  our  view, 
amended  the  account  by  striking  therefrom  items  relating  to  prop- 
erty once  owned  in  commnnity,  but  which  no  longer  belonged  to 
(the  community. 

We  return  to  the  principal  question  arising  from  claims  set  up  by 
the  separate  estate  of  the  decedent  represented  by  the  children  of 
two  preceding  marriages  against  the  widow  and  third  community. 

Expenses  of  the  Family  and  Interest  Received, 

The  first  item  of  expenses,  which  attracted  our  attention,  claimed 
by  the  heirs  is  an  item  of  twenty -five  thousand  dollars,  living  ex- 
penses for  the  ten  years  of  the  community. 

We  do  not  think  that  this  item  is  sustained  by  the  evidence  for  an 
amount  as  large. 

The  estimate  of  a  witness  is  the  only  evidence  sustaining  a  claim 
for  so  large  an  amount.  The  amount  stated  in  the  memoranda  of  the 
decedent  was  considerably  less.  He  resided  on  his  plantation,  and 
managed  with  frugality  and  was  prudent  in  expenditures.  He  had 
gardens,  poultry,  cows  and  other  contributing  sources  of  support  on 
the  well  managed  farm. 

Instead  of  allowing  this  amount  as  a  charge  againt  the  community, 
we  conclude,  as  the  District  Judge  must  have  concluded,  that  the 
interest  on  the  bonds  and  notes  which  were  held  by  the  late  Mr. 
Webre  about  paid  the  living  expenses  of  his  family  and  his  own. 

This  large  amount  is  sufficient  to  account,  to  great  extent,  for  the 
difference  between  the  two,  the  separate  estate  and  the  community. 

If  ic  was,  as  we  think,  more  than  compensated  by  the  interest 
which  the  head  of  the  community  must  have  collected,  of  which  no 
account  was  rendered,  it  makes  a  considerable  difference  in  the  cal- 
culations of  the  heirs  representing  the  separate  estate. 

The  other  amounts  placed  to  the  credit  of  the  community,  as  com- 
munity profits,  are,  in  our  opinion,  amply  sustained  by  the  evidence 
and  the  presumption  of  law  relative  to  property  acquired  during  the 
community. 

We  note  the  contention  of  the  heirs  that  another  amount,  admitted 
since  the  lower  court  has  fixed  the  value  of  the  succession  and  of  the 
•community,  is  still  to  be  deducted,  and  that  it  increases,  it  is  con- 
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tended,  the  difficalty  (rather  rendering  it  impossible)  of  determining 
that  the  community  had  any  assets  at  all. 

We  will  retam  to  this  subject  later. 

Separate  Estate. 

After  having  examined  into  the  financial  condition  of  the  com- 
munity, we  passed  to  the  separate  estate  of  the  late  Joseph  Webre 
and  found  that  the  difficnlty  of  tracing  the  items  of  cash  claimed  by 
the  heirs,  as  to  the  separate  estate,  was  as  great  and  even  greater 
than  it  was  to  trace  up  the  items  of  cash  with  which  the  property  of 
the  last  community  was  bought. 

Books  Kept  by  the  Head  of  the  OommunUy. 

We  deem  it  in  place,  at  this  time,  to  pass  upon  the  objection  raised 
by  the  survivor  in  community  to  the  admissibility  of  books  alleged 
to  have  been  kept  by  the  late  husband  prior  to  and  during  their 
marringe,  on  the  ground  that  she  was  not  aware  that  such  books  had 
been  kept  and  that  she  was  as  to  them  a  third  person. 

Her  husband  had  interest  in  two  or  more  partnerships,  whose  busi- 
ness transactions  were  recorded  in  their  books.  Many  of  the  entries 
were  those  of  these  partnerships.  It  was  evidently  the  intention  to 
keep  correct  statement.  But  they  are  not  as  complete  a  statement 
of  transactions  as  they  might  have  been.  The  memoranda  were 
doubtless  important  in  matter  of  the  daily  business  of  the  late  Mr. 
Webre,  but  are  not  of  any  very  high  value  in  after  years,  not  being 
a  complete  record.  Many  of  the  items  were  proven  by  other  testi- 
mony. 

We,  therefore,  will  treat  these  books  or  memoranda  as  the  merest 
commencement  of  proof. 

We  have  made  this  statement  about  the  books  because  there  is  a 
decided  inclination  on  the  part  of  the  heirs  to  have  amounts  charged 
as  entered  in  the  books,  even  where  there  is  no  corroborating  testi- 
mony. 

Profits  of  Separate  Estate, 

Without  reference  to  the  books,  it  appears  to  us  that  the  means  of 
the  separate  estate  were  large  enough  to  produce  the  amount  which 
is  put  down  as  its  assets  in  the  judgment  of  the  District  Gourt.  It  Is 
fair  to  presume,. with  the  same  management  during  a  decade  preced- 
ing that  of  the  third  community,  about  the  same  profits  were  made. 
These  profits  are  not  all  carried  on  the  inventory.  Two  crops  were 
made  after  the  date  of  the  inventory  and  just  preceding  the  last 
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marriage  which  could  not  figure  as  part  of  the  separate  estate,  for 
the  reason  that  they  were  made  after  the  date  of  the  inventory. 
Other  transactions  during  the  same  time  were  necessarily  not 
included  for  the  same  reason. 

After  having  considered  the  amount  of  capital  of  each,  the  com- 
munity and  of  the  separate  estate  as  shown  by  the  testimony  of  wit- 
nesses entirely  corroborating  certain  entries  in  the  books,  the 
inventories  and  other  evidence,  we  concluded  not  to  disturb,  in  this 
particular,  the  judgment  of  the  learned  judge  of  the  District  Court. 

In  reaching  this  conclusion,  we  have  not  overlooked  the  conten- 
tion of  the  heirs  that  the  separate  estate  was  much  larger  than 
appeared  by  the  inventory  for  the  reason  that  it  included  only  the 
property  in  which  the  second  wife  had  an  interest,  and  not  the  sepa- 
rate property  of  Joseph  Webre. 

The  administrator,  who  is  an  heir,  testified  that  it  was  complete  as 
to  the  movable  property,  and,  possibly,  did  not  make  a  full  showing 
of  the  immovable  property.  This  is  supported,  we  think,  by  the 
proces  verbal  of  inventory.  Be  that  as  it  may,  while  we  agree  that 
all  credits  to  the  separate  estate  were  properly  given,  we  would  not 
feel  justified  in  increasing  the  amount  of  credit  of  the  separate 
estate. 

The  character  of  the  late  Joseph  Webre,  as  shown  at  the  bar  and 
by  the  evidence,  has  great  weight  in  reaching  the  conclusion  that 
the  inventory  made  at  his  instance  a  short  time  prior  to  his  last 
marriage  is  correct ;  also,  that  the  settlement  made  by  him  with  the 
children  of  his  second  wife,  after  her  death,  was  a  complete,  full  and 
fair  settlement,  and  went  far  toward  representing  the  condition  of 
his  affairs  at  the  time.  We  believe  that  he  paid  this  separate  indebt- 
edness with  separate  funds.  One  of  our  reasons  for  so  concluding  is, 
for  instance,  that  the  Torres  notes,  bought  after  his  third  marriage^ 
with  separate  funds,  we  think,  which  were  afterward  transferred  to 
these  children  in  part  payment  of  their  claim,  were  not  mentioned  as 
notes  belonging  to  the  community,  but  the  notes  of  the  community 
were  all  mentioned.  In  our  opinion,  these  amounts  could  not  be 
credited  to  the  community,  as  claimed  by  the  survivor  in  the  com- 
munity. 

Crops  for  which  Aceotmt  U  Claimed, 

Oounsel  for  Mrs.  Webre  directs  our  attention  to  the  fact  that  the 
administrator  testified  that  there  are  other  profits  on  the  crops  made 
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by  the  separate  property,  which  the  aceoant  failed  to  explain.  In  the 
account  to  be  filed  the  administrator  will  have  to  render  an  accoimt 
and  show  what  disposition  was  made  of  these  profits. 

The  same  is  trae  of  the  crop  of  1896;  no  account  conld  be  rendered 
of  the  crop  of  that  year,  as  it  had  not  been  sold  when  the  aceoant 
was  filed.  The  right  is  reserved  to  all  parties  concerned  to  require 
an  accounting  for  the  crops  of  that  year. 

A  Claim  Allowed  by  Agreement  of  All  Concerned. 

There  was  a  community  debt,  not  mentioned  in  the  account,  to 
which  the  attention  of  the  District  Judge  was  not  called ;  it  was  only 
after  the  hearing  of  the  case  the  attorneys  agreed  as  to  the  items 
and  the  amount.  It  was  recognized  as  due,  and  will  be  mentioned 
in  the  account  to  be  rendered.  The  amount  is  twelve  thousand 
three  hundred  and  sixteen  dollars  and  eighteen  cents. 

In  view  of  the  fact  that  there  are  assets  yet  remaining  which  will 
be  added  to  the  active  mass  of  the  community,  we  think  that  this 
indebtedness,  after  it  will  have  been  entirely  paid,  will  leave  an 
amount  equal  to  that  heretofore  allowed  to  the  credit  of  the  com- 
munity. 

Premimably  the  Amount  vhm  Applied  to  the  Benefit  of  the  Community. 

The  widow  Webre  complains  that  the  charge  of  thirty-six  hundred 
dollirs,  price  of  separate  property  of  the  husband  sold  during  the 
community,  and  which,  she  says,  was  charged  to  the  community 
without  proof  that  it  was  invested  in  matter  of  the  community. 

The  community  would  not,  withoat  this  amount,  have  made  the 
purchases  it  made  for  its  account.  The  funds,  calculations  and  esti- 
mates based  upon  the  evidence  would  have  been  exhausted.  In 
other  words,  this  indebtedness  of  the  community  is  consistent  with 
purchases  for  its  account  and  with  its  accumulation  of  property.  The 
community  could  not  have  bought  property  and  paid  expenses 
without  that  amount. 

Betterment  of  Separate  Estate, 

There  were  improvements  placed  on  real  estate  of  the  husband 
during  the  community  with  the  \alue  of  which  it  was  properly  cred- 
ited, we  think.  Keeping  account  of  the  accumulations  and  of  the 
management,  justifies  the  conclusion  that  there  were  earnings 
enough  made  by  the  community  out  of  which  to  pay   for  these 
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Improvements.    The  result  proves,  in  our  judgment,  that  they  were 
clue  to  the  common  labor  or  indostry.     R.  0.  O.  2408. 

OMte  of  Settling  Estate  and  Cwnmunity. 

The  h^irs  object  to  the  item  of  the  account,  five  thousand  two 
hundred  dollars,  which  is  chiefly  made  up  of  costs,  lawyers'  fees, 
court  costs,  administrator's  fee  for  settling  the  succession  and  the 
<;ommunity — ^both  were  equally  benefited.  There  is  no  reason  to 
burden  the  separate  estate  alone  with  this  expense.  The  adminis- 
trator was  equally  responsible  to  both  the  community  and  the  sepa  • 
rate  estate,  and  in  effecting  sales,  defending  actions  and  in  all  the 
proceedings  he  represented  both.  The  mass  from  which  the  portion 
of  each  is  taken  should  be  held  for  the  expense,  and  in  that  way  the 
h>  irs  will  pay  la  proportion  to  their  interest  and  the  survivor  in 
-community  in  proportion  to  heis. 

Rights  of  Survivor  in  Ckmvmunity. 

And  lastly  it  only  remains  for  us  to  say  that  the  opponent,  Mrs. 
Webre,  is  the  owner  of  half  of  all  the  community  property,  to  the 
possession  of  which  she  is  entitled,  also  to  the  usufruct  of  the  share 
-coming  to  her  minor  daughter. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  charging  the  community  and  the 
separate  estate,  in  proportion  to  the  interest  of  each,  with  the  sum 
of  five  thousand  and  two  hundred  dollars,  less  the  sum  of  forty -nine 
dollars,  and  that  an  account  be  given  by  the  administrator  of  the 
sum  of  two  thousand  one  hundred  dollars  and  eighty -seven  cents; 
also  that  an  account  be  given  of  the  profits  of  the  crop  of  1896  when 
ascertained,  and  that,  in  accordance  with  an  agreement,  the  com- 
munity be  charged  with  the  sum  of  twelve  thousand  three  hundred 
and  sixteen  dollars  and  eighteen  cents. 

With  these  amendments,  it  is  decreed  that  the  judgment  is 
affirmed  at  appellees'  costs. 

Mb.  Justice  Blanchard  takes  no  part  in  this  decision,  not  having 
been  a  member  of  the  court  when  the  case  was  argued. 

NiCHOLLS,  C.  J.,  absent;  ill. 
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State  ex  rel.  Paine  vs.  Judge. 

l||j§8?:  NO-  12.585. 

State  eix  rbl.  Patrick  Paikb  vs.  Judge  W.   N.  Potts,  Fifth 

District  Court. 

The  trial  Judge  did  not  err  In  refusing  to  grant  the  application  for  an  Inquisition 
of  lunacy  InTolying,  If  granted,  a  consideration  of  question  of  insanity  of  a 
date  prior  to  the  trial  by  the  Jury  of  the  plea  of  Insanity,  and  not  involving  a 
question  of  Insanity  arising  after  conviction. 

A  PPLICATION  for  Writ  of  Mandamus. 
E,  T.  Lamkin  and  Frank  Vaughn  for  Relator. 


Submitted  on  briefs  September  6,  1897.  1    -    Chambers 

Opinion  handed  down  September  10,  1897.    / 


On    application  por  a  Writ  of  Mandamus. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  proceedings  are  by  mandamus  to  compel  the 
trial  judge  to  cause  the  defendant  to  be  brought  before  him  to  be 
examined  touching  his  sanity  or  insanity ;  to  hear  witnesses  with  the 
view  of  obtaining  a  judgment  of  interdiction. 

The  history  of  the  case  shows  tha^  on  the  trial  before  the  District 
Court  evidence  was  introduced  before  the  jury  to  sustain  defendant's 
plea  of  insanity ;  that  the  District  Judge  charged  the  jury  fully  upon 
the  law  of  insanity  as  applicable  to  the  case. 

The  trial  judge  avers  in  his  return  to  the  rule  niH^  issued  by  this 
court  on  the  application  for  a  writ  of  mandixmus,  that  during  the 
trial  he  not  only  listened  to  the  evidence  upon  the  subject  of  the 
defendant's  insanity,  but  watched  carefully  for  any  indication  of 
insanity  during  the  trial,  and  that  he  was  satisfied  that  the  accused 
was  sane  and  he  refused  to  set  aside  the  verdict  and  grant  a  new 
trial. 

The  ruling  and  sentence  of  the  District  Court  were  brought  up  for 
review  on  appeal.  Our  decision  affirmed  its  correctness  in  June, 
1897.     Ante  p.  1092. 

In  August  following,  the  attorneys  for  the  defendant  petitioned 
the  District  Court  for  his  interdiction  and  alleged  the  insanity  of 
defendant. 
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state  ex  rel.  Paine  yb.  Judge. 


The  trial  judge,  in  support  of  his  refusal  to  firrant  the  prayer  of  the 
petition,  alleged  in  his  return  that  ^*  the  verdict  of  the  jury  supported 
as  it  is  by  the  judgment  of  the  District  and  Snpreme  Oonrts  is  res 
judicaia;  that  it  conclusively  establishes  the  fact  that  the  relator, 
Patrick  Paine,  at  the  time  he  killed  his  wife,  was  sane  and  responsi- 
ble for  that  act. 

'<  As  stated  in  my  judgment  refusing  to  take  further  action  in  this 
matter,  and  as  your  Honors  will  see  by  reference  to  the  application 
for  the  commission  and  investigation  in  the  matter,  it  is  not  alleged 
nor  pretended  that  the  insanity  complained  of  has  arisen  since  the 
trial  of  this  case." 

Here  counsel  for  the  defendant  seek  to  reopen  issues  which  were 
considered  and  passed  upon  in  the  trial  of  the  case.  We  agree  with 
the  District  Judge ;  those  issues  to  the  date  of  the  conviction  are  now 
closed. 

In  the  application  for  the  interdiction  the  insanity  of  the  de- 
fendant is  alleged  without  specially  averring  whether  it  is  based  upon 
conduct  and  utterances  of  the  defendant  since  the  trial  or  prior  to 
the  trial. 

It  is  well  settled  if  one  who  has  committed  a  capital  offence  be- 
comes ncn  compoB  mentis  after  conviction,  he  shall  not  be  executed. 

But  the  burden  was  upon  the  defence  to  specially  allege  that  the 
insanity  had  developed  and  become  evident  since  the  trial. 

In  State  vs.  Patton,  12  An.  288,  this  court  said:  <'  Nor  was  there 
any  error  in  refusing  to  allow  the  tardy  motion  for  an  inquisition  of 
lunacy,  it  appearing  that  there  was  no  pretence  that  the  prisoner 
had  become  insane  since  the  trial,  and  the  question  of  his  sanity  at 
that  time  having  been  fully  considered  and  passed  upon  as  a  question 
of  fact,  the  verdict  of  the  jury  is  conclusive  upon  us  as  to  all  mat- 
ters of  fact  embraced  by  it." 

All  allegations  setting  forth  defendant's  mental  condition,  having 
reference  to  a  date  prior  to  conviction,  do  not  present  an  issue  for 
decision.  The  allegations  made  do  not,  in  our  view,  refer  to  acts  of 
insanity  since  the  conviction. 

Nothing  of  the  conduct,  acts  or  utterances  of  the  defendant  indi- 
cating insanity  are  averred. 

Moreover,  no  attempt  was  made  to  obtain  the  report  of  a  physi- 
cian or  to  present  any  other  evidence  of  insanity  save  an  afELdavit 
required  by  statute,  which  is  a  part  of  the  pleadings  and  is  unques- 
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tionably  vme  and  correct  ia  the  opinion  of  connael,  bnt  not  on  its 
face  Bofficient  in  law  to  arreet  the  effect  of  a  verdict  and  sentence, 
or  to  justify  an  investigation  snch  as  tliat  sooght.  It  is  not  with 
special  reference  to  mental  condition  since  the  conviction. 

In  State  ex  rel.  Chandler,  45  An.  700,  we  held  that  the  judge  waa 
authorized  under  Sec.  1708,  invoked  by  the  defendant  upon  the  report 
of  phjfHcianBf  to  direct  an  investigation.     (Italics  ours.) 

In  State  ex  rel.  Armstrong  vs.  Judge,  48  An.  604,  the  respondent 
made  an  application  for  a  respite.  He  moved  for  a  commission  of 
experts  to  examine  into  his  mental  condition.  The  proceedings  had, 
prior  to  the  appointment,  the  effect  of  giving  notice  of  the  necessity 
of  appointing  an  inquisition  de  lunaHeo  inquirendo  to  examine  into 
the  mental  condition  of  the  accused. 

Without  a  showing  before  us,  and  without  suggestion  of  one  insane 
act  since  the  trial,  we  are  compelled  to  decline  the  relief  for  which 
application  is  made. 

Whenever  knowledge  is  brought  to  the  attention  of  the  trial  judge 
that  insanity  has  supervened  since  the  conviction  of  the  accused,  an 
inquiry  into  his  mental  condition  should  l>e  made  inHanter. 

It  is  therefore  ordered  and  decreed  that  the  provisional  order  ren- 
dered be  set  aside ;  relator's  demand  is  not  granted,  and  his  applica- 
tion is  dismissed. 

NicHOLLS,  O.,  J.  and  Millbb,  J.,  absent. 


No.  12,608. 
Statb  of  Louisiana  vs.  David  J.  Rbid. 

The  State  bad  not  filed  the  record  of  appeal  within  the  time  provided  by  law. 
The  failure  to  file  the  record  was  fatal  to  the  appeal.  36  An.  86S;  88  An.  88;  4S  An.  6IO1. 

APPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Parish  of 
Oalcasieu.    Bead,  J. 


M.  J.  Ounninghamf  Attorney  Qeneral,  for  Plaintiff,  Appellant. 


Sohwing  dr  Moore  and  Clegg  dr  Quintero  for  Defendant,  Appellee. 


Submitted  on  briefs  May  16,  1897. 
Opinion  handed  down  May  81,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  case  is  before  as  on  the  appeal  of  the  District 
Attorney  from  a  judgment  setting  aside  the  indictment. 

The  defendant  moved  to  dismiss  the  appeal  on  the  ground  that 
the  case  was  not  made  returnable  to  this  court  within  ten  days. 

The  appeal  was  applied  for  and  granted  on  the  third  day  of  March, , 
1897,  and  was  made  returnable  according  to  law. 

The  court  adjourned  its  sittings  sine  die  on  the  day  the  appeal  was 
granted. 

The  transcript  was  filed  in  this  court  on  the  28th  day  of  April, 
1897. 

The  statute  providing  for  appeals  in  criminal  cases;  fixing  the 
return  day  and  limiting  time  within  which  to  grant  appeals  is  quite 
clear.     Act  30  of   1878. 

Unless  an  extension  of  time  is  obtained  and  good  reason  is  shown 
for  not  having  filed  the  transcript  in  time,  the  appeal  must  be  dis- 
missed it  has  been  adjudged. 

It  was  decided  that  defendant,  in  case  of  State  vs.  Butler,  35  An. 
892,  had  virtually  abandoned  his  appeal  by  not  having  offered  to  file 
the  transcript  in  time. 

The  ruling  was  subsequently  affirmed  in  State  vs.  Joseph,  88  An. 
88,  and  reaffirmed  in  case  of  State  of  Louisiana  vs.  Stevens,  48  An.  610. 

Under  the  statute  and  the  decisions,  the  delay  was  fatal  to  the 
appeal. 

Dismissal  of  the  appeal  is  the  only  alternative. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  ia 
this  case  is  dismissed. 


No.  12,667. 
Statb  bx  BEL.  Louis  J.  Hubbb  vs.  F.  D.  King,  Judgb,  bt  al?. 

An  order  for  alimony  in  a  divorce  salt  is  nothing  more  than  the  jadiolal  sanction 
and  enforcement  (ander  abnormal  conditions)  through  the  Judiciary  of  the 
duty  by  the  husband  to  support  his  wife.    0.  0.,  Arts.  119-1*20. 

A  right  to  receive  or  demand  support  (or  money  In  order  to  enforce  support)  is 
something  other  and  different  than  a  right  to  receive  and  be  paid  a  technical 
legal  debt. 


49  1508 
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|l05    744l 
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There  are  many  cases  when  the  right  to  olalm  and  receive  mooey  is  not 
derived  from,  nor  based  upon  the  relation  of  debtor  and  creditor  between  the 
parties.  Judgments  in  such  cases  recognizing  the  right  and  ordering  its 
enforcement  are  not  necessarily  judgments  for  debt. 

The  mere  fact  that  the  judicially  recognized  right  may  be  enforced  through  f^i 
facias  is  not  determinative  of  Its  legal  character.  It  is  by  no  means  unusual 
for  the  same  right  to  be  enforceable  by  concurrent  or  cumulative  or  consec- 
utive remedies. 

The  judge  In  a  proper  case  has  the  power  to  punish  by  imprisonment  a  husband 
who  had  been  ordered  to  pay  alimony  to  his  wife  and  who  has  continu- 
ously refused  to  obey  its  order  while  able  to  do  so. 


0 


N  APPLICATION  for  Writs  of  Habeas  Corpus  and  CertioraH. 


Linville  &  Untereiner  for  Relator. 


J.  H.  Ferguson  for  Respondents. 


Submitted  on  briefs  November  22,  1897. 
Opinion  handed  down  November  23,  1897. 


In  the  petition  filed  in  this  case  on  behalf  of  the  relator,  it 
is  alleged  that  the  latter  is  illegally  and  unwarrantably  im* 
prisoned  and  deprived  of  his  liberty  by  the  civil  sheriff  of  the 
parish  of  Orleans  and  the  keeper  of  the  parish  prison  of  said  parish, 
under  and  by  virtue  of  a  pretended  commitment  issued  in  the  matter 
entitled  Emily  Weyman  vs.  Louis  J.  Huber  (her  husband)  for  divorce 
(No.  54,033  of  the  docket  of  the  Civil  District  Court,  Division  B.), 
issued  by  Hon.  F.  D.  King  judge  of  the  said  court. 

That  a  writ  of  -fl^ri  facias  issued  in  the  above  cause  after  judgment 
rendered  against  relator  for  the  sum  of  seventy-five  dollars  per 
month  alimony  payable  in  advance.  That  relator  was  ordered  to 
show  cause  why  he  should  not  be  punished  for  contempt  of  the 
authority  of  said  court ;  said  pretended  contempt  being  relator's 
inability  to  comply  with  the  judgment  of  said  court  and  paying  to 
his  wife  the  said  seventy -five  dollars  per  month.  That  on  the  day 
fixed  for  the  trial  of  said  pretended  rule  for  contempt,  relator  made 
due  return  thereto,  excepting  to  said  contempt  proceedings  on  the 
grounds  that  there  was  no  law  authorizing  a  married  woman  to  insti- 
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tute  proceedingfl  against  her  hnsband — that  the  rule  for  contempt 
disclosed  no  legal  cause  of  action.  That  after  the  exceptions  were 
overruled,  relator  answered  substantially  that  his  said  wife  having 
left  the  domicile  assigned  to  her  by  the  court  without  obtaining  the 
court's  permission,  relator  could  not  be  compelled  to  pay  the  alimony. 
That  relator  had  paid  his  wife  the  sum  of  four  hundred  dollars  which 
should  have  been  imputed  to  the  payment  of  the  alimony.  That 
relator  was  unable  to  pay  the  alimony  allowed  by  the  court, 
he  having  no  other  property  that  he  could  dispose  of  or  which 
yielded  a  revenue  except  his  salary,  which  in  itself  was  insufficient 
to  pay  said  alimony,  all  of  which  was  fully  and  conclusively  proved 
in  open  court,  there  being  no  other  witnesses  except  those  for  the 
defence  sworn.  That  thereupon  relator  was  illegally  and  unwar- 
rantably adjudged  to  be  in  contempt  and  forthwith  committed  to 
prison  by  Hon.  F.  D.  King,  judge  of  said  court,  and  thereupon  rela- 
tor notified  the  court  that  he  would  apply  to  the  Supreme  Court  for 
relief  through  its  supervisory  process. 

That  there  was  no  appeal  from  said  order  committing  him  to  prison, 
and  his  only  means  to  have  said  judgment  reviewed  by  the  Supreme 
Court  is  by  the  writ  of  certiorari,  which  is  necessary  in  the  premises. 
That  said  proceedings  for  contempt  and  the  order  committing  him 
to  priison  are  absolutely  null  and  void,  and  relator  is  entitled  to  have 
it  set  aside,  and  that  he  be  set  at  liberty,  and  that  a  writ  of  habeas 
corpus  is  necessary  in  the  premises  for  the  following  reasons,  to- wit: 

1.  That  the  offence,  if  such  it  might  be  called,  did  not  constitute 
a  contempt  of  the  authority  of  the  Honorable  Division  B  of  the 
Civil  District  Court. 

2.  That  the  law  absolutely  forbids  a  wife  to  bring  any  suit  or  pro- 
ceeding against  her  hnsband  except  actions  for  the  separation  of 
property,  divorce  and  for  the  protection  of  her  paraphernal  prop- 
erty— that  the  proceeding  for  contempt  herein  taken  in  said  suit 
being  forbidden  by  a  positive  law  is  therefore  absolutely  null  and 
void. 

3.  That  contempt  proceedings  can  not  be  invoked  for  the  purpose 
of  enforcing  or  executing  ex  parte  orders  or  final  judgments. 

4.  That  there  were  ways  of  executing  her  judgrment  o^her  than 
the  proceedings  taken  for  contempt. 

5.  That  relator  being  financially  unable  to  comply  with  the 
judgment  for  alimony  at  the  time  the  writ  was  issued,  and  not  hav- 
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ing  since  been  able  to  pay  and  satisfy  said  jadgment,  imprisonment 
nnder  sach  circumstances  is  imprisonment  for  debt,  which  has  been 
abolished  in  this  State  long  since. 

6.  Tliat  the  law  specially  exempts  a  hasband  from  payment  of 
alimony  to  a  wife  unless  she  proves  that  she  has  constantly  resided 
in  the  domicile  assigned  to  her  by  the  court. 

7.  That  there  is  no  law  which  authorizes  contempt  proceedings  in 
case  of  a  party  litigant  failing  to  satisfy  a  judgment  rendered  against 
him. 

In  view  of  the  premises,  relator  prayed  that  a  writ  of  certiorari 
issue  directed  to  the  Hon.  F.  D.  King,  judge  of  the  Civil  District . 
Court,  commanding  him  to  send  to  the  Supreme  Court  the  proceed- 
ings in  the  matters  aforesaid  in  order  that  their  validity  might  be 
inquired  into,  and  to  proceed  no  further  in  said  cause  until  judg  • 
ment  shall  have  been  pronounced  on  the  regularity  and  validity  of 
said  proceedings;  that  a  writ  of  habeas  corpus  issue  to  the  civil 
sheriff  of  the  parish  of  Orleans  commanding  him  to  produce  relator 
in  open  court  on  the  hearing ;  that  relator  have  all  other  and  neces  - 
sary  orders  in  the  premises,  and  after  due  proceedings  had,  the 
order  committing  relator  to  prison  for  contempt  of  court  be  declared 
absolutely  null  and  void  and  relator  be  released  from  imprisonment, 
and  for  all  general  and  special  relief  such  as  the  nature  of  the  case 
requires  and  the  law  permits. 

On  the  day  fixed  for  a  hearing  the  civil  sheriflf  produced  the  body 
of  the  relator  in  court  and  returned  that  he  held  him  under  the 
order  of  commitment  referred  to  in  relator's  application  herein. 

The  records  ordered  were  sent  to  the  court  as  directed.  The 
District  Judge  answered  or  returned : 

First — ^Tbat  proceedings  were  instituted  in  said  court  by  said  Mr^. 
Emily  Weyman  for  separation  from  bed  and  board  from  said  Louis 
J.  Huber,  which  suit  is  now  pending.  That  a  rule  was  taken  by 
plaintiff  in  said  suit  for  alimony,  and  said  rule  after  hearing  evi- 
dence as  to  defendant's  ability  to  pay  the  amouat  specified  in  said 
rale  and  proof  that  the  wife  had  constantly  resided  in  the  house  ap- 
pointed by  the  court  was  made  absolute,  and  said  Huber  was  or- 
dered to .  pay  his  wife  and  her  three  minor  children  seventy-five 
dollars  per  month,  beginning  from  the  filing  of  said  suit,  to -wit: 
July  15,  1897.  That  subsequently,  November  15,  a  rule  was  taken 
in  said  case  on  said  Huber  to  show   cause   why  he  should    not  be 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1607 


State  ex  rel.  Huber  ts.  Judge  et  als. 


punished  for  contempt  on  the  ground  that  he  had  refused  to  obey 
the  said  order  for  the  payment  of  money.  Said  rale  was  made 
absolate  after  hearing  evidence  and  argument  of  counsel,  and  ac- 
cordingly said  Huber  was  committed  to  the  parish  prison  for  ten 
days  for  contempt  of  the  authority  of  the  court. 

Second — It  was  clearly  established  on  the  trial  of  said  rule  for  con- 
tempt that  Huber  had  not  paid  any  portion  of  the  alimony  allowed 
by  the  court  although  three  instalments  were  then  due.  That  a  writ- 
ten demand  had  been  made  therefor  by  counsel  and  a  writ  of  fieri 
fadoB  had  issued  and  been  returned  no  property  found.  That  said 
Huber  had  received  as  salary  and  otherwise  nearly  five  hundred  dol- 
lars in  cash  since  the  order  for  the  payment  of  alimony  wa§  ren- 
dered, and  had  refused  to  pay  said  alimony  and  had  persistently 
evaded  the  powers  of  court.  That  had  it  been  shown  that  defend- 
ant was  unable  to  pay  the  amount  allowed  but  could  pay  a  smaller 
amount,  the  court  would  have  modified  its  said  order  accordingly;  or 
if  defendant  had  established  that  he  was  without  means,  the  court 
would  certainly  have  not  committed  him  for  contempt. 

Third — That  respondent  in  committing  said  Huber  for  contempt 
exercised  the  power  and  passed  judgment  in  the  manner  and  form 
prescribed  by  law,  and  within  the  limits  fixed  by  law. 

Fourth — That  under  Art.  148  of  the  Oivil  Code  the  husband  can  be 
compelled  to  pay  alimony. 

Fifth — ^That  imprisonment  for  a  fixed  period  for  contempt  for  re- 
fusal to  pay  alimony  allowed  by  a  court  of  competent  jurisdiction  is 
not  imprisonment  for  debt. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  pleadings  raise  no  issue  as  to  the  pro- 
ceedings themselves  as  taken  in  the  lower  court  other  than 
that  the  rule  which  terminated  in  the  order  of  imprisonment, 
of  which  the  relator  coiQplains,  was  issued  at  the  instance  of 
the  wife,  and  it  is  contended  that  a  wife  is  prohibited  from 
bringing  suit  against  her  husband,  except  in  certain  specially 
enumerated  cases,  of  which  this  proceeding  is  not  one.  The 
rule  for  contempt  is  not  a  suit  of  the  wife  against  her  husband ;  it  is 
action  taken  by  the  court  itself  upon  having  certain  matters  brought 
to  its  notice  as  involving  a  violation  of  its  authority.     It  is  immate- 
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rial  that  this  information  shonld  have  come  from  the  wife — ^it  is 
enoagh  that  it  is  derived  from  any  one  legally  interested  in  the  sub- 
ject matter.  •  Besides  the  rule  for  contempt  was  a  mere  incident  of  a 
proceeding  which  was  itself  an  incidental  proceeding  in  a  suit  which 
the  wife  was  officially  authorized  to  institute. 

Relator  desires  us  to  examine  into  the  facts,  of  this  particular  case, 
with  the  view  of  ascertaining  and  announcing  that  the  conclusions 
reached  in  respect  to  the  same  by  the  District  Judge  were  erroneous — 
to  declare  that,  in  point  of  fact,  relator's  failure  to  pay  over  the 
alimony  ordered  to  be  paid  to  his  wife  arose  not  from  wilful  disre- 
gard and  contempt  of  the  court's  authority,  but  because  he  was^y 
reasou  of  the  financial  condition  of  his  private  affairs  unable  to 
comply  with  the  order  made  upon  him.  The  only  question  before 
us  on  this  application  for  certiorari,  outside  of  that  which  we  have 
just  passed  upon,  involves  the  '<  power "  of  the  District  Judge 
to  have  made  the  order  he  did.  ♦ 

We  will  consider  this  matter  under  the  application  for  a  writ 
of  certiorari;  as  habeas  corpus,  as  a  substantive  writ,  can  not  be 
made  available  in  this  case.     Art.  89  of  the  Constitution. 

The  two  grounds  upon  which  relator  relies  are:  First,  that  the 
wifiB  being  entitled  to  other  remedies  to  enforce  payment  of  the 
alimony  decreed  than  that  sought  through  the  rule  for  contempt  (as, 
for  instance,  by  writ  of  fieri  facias)  is  barred  from  resorting  to  this 
special  extraordinary  method  for  relief;  and,  second,  that  the 
"  order  "  in  question,  for  the  payment  of  alimony,  evidenced  a  debt 
in  favor  of  his  wife,  and  he  is  (now  under  the  court's  commitment) 
illegally  imprisoned  as  for  imprisonment  for  debt,  which  imprison- 
ment for  debt  was  abolished  by  Act  No.  117  of  1840. 

Articles  119  and  120  of  the  Civil  Code  declare  <'  that  the  husband 
and  wife  owe  to  each  other  mutual  fidelity,  support  and  assistance 
*  *  *  the  husband  is  obliged  to  furnish  (the  wife)  with  whatever 
is  required  for  the  convenience  of  life  in  proportion  to  his  means  and 
condition."  » 

The  obligations  thus  declared  by  the  lawmaker  are  in  no  sense  of 
the  words  "  debts  "  doe  by  the  spouses — they  are  simply  recognized 
legal  duties,  which  it  is  of  paramount  importance  to  the  welfare  of 
society  should  be  not  only  recognized  but  enforced  by  the  courts. 
An  order  for  alimony  in  a  divorce  suit  is  nothing  more  than  the 
judicial   sanction   and   enforcement    (under    abnormal    conditions) 
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through  the  judiciary  of  the  duty  by  the  husband  to  support  the 
wife. 

A  right  to  receive  or  demand  support  (or  money  in  order  to 
afford  support)  is  something  other  and  different  than  a  right  to 
receive  and  be  paid  a  technical  legal  debt.  There  are  many  cases 
where  the  right  to  claim  and  receive  money  is  not  derived  from  nor 
based  upon  the  relation  of  creditor  and  debtor  between  the  parties. 
Judgment  in  such  cases  recognizing  the  right  and  ordering  its 
enforcement  are  not  necessarily  judgments  for  debt. 

The  mere  fact  that  the  judicially  recognized  right  may  be  enforced 
through  fieri  fadasi^  not  determinative  of  its  legal  character.  It  is  by 
no  means  unusual  for  the  same  right  to  be  enforceable  by  concurrent 
or  cumulative  or  consecutive  remedies.  It  sometimes  happens  that 
resort  to  one  method  of  enforcement  is  made  an  essential  prerequi- 
site to  obtaining  subsequent  relief  through  a  different  mode  and  man- 
ner. The  writ  of  fieri  facias,  with  the  sheriff's  return  thereon  of 
^'  no  property  found,"  as  is  well  known,  sometimes  furnishes  merely 
the  '*  evidence  "  upon  which  courts  have  to  base  their  right  to  pro- 
ceed in  certain  statutory  proceedings.  The  writ  with  that  return 
upon  it  is  usually  (though  not  necessarily)  made  use  of  as  evidence 
of  insolvency.  A  party,  however,  may  by  various  methods  place 
his  property  beyond  the  reach  of  seizure  by  the  sheriff,  when  in 
point  of  fact  he  may  have  ample  means,  and  under  such  circum- 
stances the  writ  with  its  return  may  serve  as  links  in  a  chain  of  evi- 
dence by  which  to  establish  default,  contumacy  and  contempt  of 
court.  They  were  obviously,  as  shown  by  the  judge's  return,  made 
use  of  in  this  case  for  that  purpose. 

The  question  which  we  have  been  called  on  to  discuss,  though  a 
new  one  in  Louisiana,  has  been  frequently  made  the  occasion  of  ex- 
amination and  decision  in  other  States.  In  Ex  parte  Perkins  (18  Cali- 
fornia, 64),  the  Supreme  Court  of  California,  referring  to  a  conten- 
tion such  as  that  raised  here,  said:  ^'This  is  not  a  debt  within  the 
meaning  of  the  article  forbidding  imprisonment  for  debt.  The  hus- 
band is  bound  to  support  the  wife,  yet  this  duty  is  an  imperfect  obli- 
gation which  is  not  technically  a  debt.  He  does  not  owe  her  any 
specific  amount  of  money,  but  he  owes  a  duty  to  her  which  may  be 
enforced  by  the  order  of  a  court  compelling  him  to  pay  her  money. 
So  alimony  temporary  or  permanent  may  be  decreed  by  the  court, 
and  this  may  be  done  not  in  one  gross  sum,  or  at  one  time,  but  in 
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difforent  sams  and  at  different  times  at  the  discreiion  of  the  court. 
Nor  does  this  power  exhaust  itself  merely  by  a  mere  provision  for 
the  actual  necessary  sapport  of  the  wife  daring  the  litigation.  Bat 
it  is  equally  within  the  power  of  the  court  to  decree  the  payment  of 
the  legal  expenses  of  the  suit.  Legal  expenses  may  well  be  included 
in  this  provision,  and  this  includes  the  fees  to  attorneys.  This  is  not 
a  debt,  as  has  been  decided  by  the  Supreme  Court  of  Connecticut  in 
Lyon  vs.  Lyon,  21  Conn.  185. '* 

Bishop  on  Marriage  and  Divorce,  paragraph  428,  page  870,  Sixth 
Edition,  referring  to  this  matter  says:  *' Though  the  husband's  lia- 
bility to  pay  mooey  is  distinctly  recognized  in  the  law  and  is  enforce- 
able against  him  and  his  property,  it  is  not  a  '  debt.'  "  In  support  of 
this  proposition  the  author  cites  Pain  vs.  Pain,  80  N.  C.  322 ;  Menzie 
vs.  Anderson,  65  Ind.  289— though  to  the  contrary  Chase  vs.  Obase, 
105  Mass.  885. 

In  Carlton  vs.  Carlton,  44  Ga.  219,  the  court  refers  to  the  order  of 
a  court  for  alimony  as  not  being  a  final  judgment,  but  one  which  is 
at  any  time  open  to  modification  and  re -examination.  In  dealing 
with  the  particular  subject  of  a  violation  of  the  order  furnishing  the 
basis  for  contempt,  with  reference  to  imprisonment  for  a  debt,  it 
said:  ''The  imprisonment  must  be  clearly  for  the  process  of  the 
court,  and  be  of  one  who  is  able  and  unwilling  to  obey  the  order  of 
the  court.  It  must  be  remembered  also  that  the  imprisonment  by  a 
judge  for  contempt  is  always  conditional,  and  ia  at  his  discretion,  and 
may,  at  any  time,  by  the  same  discretion  be  discl\arged.  And  very 
clearly  it  ought  never  to  be  resorted  to  except  as  a  final  process 
founded  on  the  unwUlingness  of  the  party  to  obey.  The  moment  it 
appears  that  there  is  indbility  it  would  clearly  be  the  duty  of  the 
court  to  discharge  the  party,  since  it  is  only  the  contempt  for  the 
disobedience  upon  which  the  power  rests." 

In  Daniels  vs.  Lindly,  44  Iowa,  569,  the  court  said:  **  The  claim  of 
the  wife  for  alimony  is  not  in  the  nature  of  a  debt.  She  is  not  the 
creditor  of  the  husband — ^it  is  an  equitable  allowance  made  to  her  out 
of  her  husband's  estate." 

In  Pain  vs.  Pain,  80  N.  C.  825,  the  court  said:  <'The  allowance  is 
not  a  debt  within  the  meaning  of  the  Constitution  as  contended  before 
as  for  which  imprisonment  is  not  permitted.  It  is  an  order  of  a  com- 
petent court  only  to  be  enforced  as  are  other  judicial  commands, 
when  necessary  by  process  of  attachment  against  the  person.    The 
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power  to  award  the  process  is  inherent  in  the  coart— -essential  to  the 
exercise  of  its  jorisdiction  and  the  maintenance  of  its  authority. 
Without  the  ability  to  compel  obedience  to  its  mandates,  whether 
the  order  be  to  surrender  writings  in  possession  of  a  party  to  execute 
deeds  of  conveyance  to  pay  money  as  in  the  present  case  or  to 
perform  any  other  act  the  court  is  competent  to  require  to  be 
done,  many  of  its  most  important  functions  would  be  paral>zed. 
The  wilful  disobedience  of  a  lawful  order  is  itself  criminal."  We 
have  reached  the  conclusion  after  a  careful  consideration  of  the 
question  before  us  that  the  District  Judge  was  in  the  premises  acting 
within  his  jurisdiction  and  possessed  the  ''  power '*  in  a  proper  case 
to  punish  by  imprisonment  a  husband  who  had  been  ordered  by  it  to 
pay  alimony  to  his  wife  and  who  had  continuously  refused  to  obey 
its  order,  while  able  to  do  so.  The  imprisonment  may  in  a  given 
case  lead  up  indirectly  as  its  result  to  the  payment  of  the  money, 
but  the  imprisonment  itself  is  directed  as  a  punishment  against  a 
contempt  of  the  court  ordering  it. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  orders  heretofore  rendered  in  this  case  be  and  the 
same  are  hereby  set  aside,  and  the  appHication  of  the  relator  be  and 
the  same  is  hereby  refused  and  denied. 


No.  12,429. 
Elisa  a.   (Clifford,  Widow   of  Martin   Druhan,   vs.  Louis  T. 
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1109    119 
An  assessment  of  property  tor  taxes  made  in  tbe  assessment  year  of  the  owner's  I 

death,  and  in Jien' when  he  dies,  will  bind  his  heir  and  support  a  tax  sale  under 

the  Act  No.  82  of  1884.    Constitutional  provision  as  to  delinquent  taxpayers, 

act  of  1884,  Sec.  5;  40  An.  142;  4i  An.  765;  Act  No.  42  of  1871,  Sees.  23,  39,  45,46,  48; 

Act  No.  17  of  1875. 

A  PPEAL  from  the  Civil  Diatrict  Court  for  theParieh  of  Orleans, 
^     Rightor,  J. 

R.  G,  Cobb  for  Plaintiff,  Appellant. 


E.  Howard  McCaleb  for  Defendants,  Appellees. 
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Argaed  and  sabmitted  March  30,  1897. 
Opinion  handed  down  April  26,  1897. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Watkins,  J.,  and  affirmed  the  judgement  of  the  District  Oonrt. 
Rehearing  granted  May  31,  1897. 

Argaed  and  sabmitted  for  rehearing  November  8,  1897. 
Opinion  handed  down  November  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  This  appeal  is  by  the  plaintiff  from  the  judgment  dis  - 
missing  her  demand  for  immovable  property  held  by  defendants 
under  mesne  conveyances,  based  on  an  adjudication,  under  the  Act 
No.  84  of  1884,  to  the  author  of  defendants'  title  to  pay  State  taxes 
prior  to  1879.  The  defendants,  answering  the  appeal,  pray  that  the 
judgment  be  amended  so  as  to  decree  them  to  be  the  owners  of  the 
property. 

Martin  Druban,  under  whom  plaintiff  claims,  acquired  the  property 
in  1867,  died  on  24th  of  July,  1876,  and  his  widow  was  recognized 
and  ordered  to  be  put  in  possession  as  his  universal  legatee  on  the 
27th  of  the  same  month.  The  State  taxes,  the  basis  of  the  tax  sale 
to  the  author  of  defendant's  title,  were  for  the  years  1876,  1877  and 
1878  assessed  to  Martin  Druhan,  and  the  tax  deed  under  the  Act 
No.  82  of  1884  was  executed  in  1886.  The  ground  of  plaintiff's  suit 
is  that  no  title  passed  to  defendants  by  the  tax  sale,  because  Martin 
Druhan  was  dead  when  the  assessments  were  made.  The  defendants 
urge  that  Druhan  was  living  when  one,  at  least,  of  the  assessments 
was  made,  and  they  rely  on  the  tax  deed  under  the  act  of  1884  as 
conclusive  of  the  validity  of  the  assessments. 

The  act  of  1884,  passed  as  the  Legislature  conceived  to  make 
operative  the  constitutional  provision  relative  to  taxes  accrued  prior 
to  1879,  provides  that  the  tax  collector's  deed  for  property  sold 
under  that  act  shall  be  conclusive  of  the  validity  of  the  assess- 
ment. The  Constitution  gave  a  liberal  grace  to  all  delinquent 
taxpayers,  even  to  that  class  whose  property  had  been  for- 
feited or  purchased  by  the  State.  But  after  that  grace  it  was  the 
purpose  of  the  Constitution  to  direct  legislation  for  the  realization 
of  all  taxes  then  delinquent  by  an  effective  method  of  sale. 
This  method  was  to  give  such  sales  all  the  protection   the  law  could 
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afford  by  goarantees  protecting  purchasers.  Hence,  the  provision 
in  the  act  that  the  tax  deed  should  conclusively  establish  the  valid  - 
ity  of  the  assessment  of  the  taxes  to  pay  which  the  sale  was  made. 
In  the  litigation  that  arose  under  this  act  soon  after  its  passage,  the 
Supreme  Court  of  that  period  sustained  this  provision  of  the  act  in 
reference  to  the  efficacy  of  the  deed,  and  we  have  had  occasion  to 
announce  that  these  decisions,  in  all  cases  where  they  applied,  would 
not  be  deemed  open  for  discussion.  Oonstitution  Ordinance  for 
relief  of  delinquent  taxpayers.  In  the  matter  of  Orloff  Lake, 
40  An.  142;  In  re  Douglas,  praying  for  a  writ  of  possession,  41  An. 
765;  Castillo  vs.  McConnico  et  als.,  47  An.  1478. 

The  defendants  hold  under  a  tax  deed  to  enforce  payment  of 
taxes  of  the  class  embraced  by  the  constitutional  provision  as  to 
delinquent  taxes  and  by  the  act  of  1884.  In  applying  the  decisions 
to  which  we  have  referred,  we  have  held  that  the  tax  deed  under  the 
act  of  1884  would  not  give  validity  to  assessment  in  the  name  of 
the  deceased  made  years  after  his  death.  We  have  distinguished 
assessments  of  that  character  from  those  which  our  predecessors 
held  were  made  conclusive  by  the  tax  deed.  Edwards  vs.  Fairex, 
47  An.  170;  Walshe  et  al,  vs.  Harang  and  Husband,  48  An.  984. 
Unless  the  case  now  before  us  is  to  be  withdrawn  from  the  scope  of  the 
decisions  40  An.  and  41  An.,  and  brought  within  the  purview  of  our 
decisions  in  47  An.  and  48  An.,  the  tax  deed  of  the  defendants  must 
be  maintained. 

The  taxes  due  on  the  property,  the  deed  recites,  are  for  the  years 
1876,  1877,  and  1878.  For  the  last  two  years  the  assessments  were 
unquestionably  after  the  owners  death.  But  there  remains  the 
assessment  of  1876,  sufficient,  if  valid,  to  maintain  the  deed.  Under 
the  law  of  that  period  the  assessment  rolls  were  not  completed  till 
near  the  close  of  the  assessment  year,  and  the  following  year  was 
necessarily  that  of  collection.  Act  No.  42  of  1871,  Sees.  23,  39, 
45  and  48;  Act  No.  16  of  1875.  The  Oonstitution  of  1879  made  a 
change  requiring  the  tax  to  be  designated  as  of  the  year  of  collection 
and  the  legislative  interpretation  of  this  was  to  make  the  assessment 
and  collection  year  conform,  and,  hence,  annulled  the  assessment 
of  1879,  which  we  conclude  had  been  levied  in  1879  for  1880.  All 
this  led  us  to  the  inference  announced  in  our  previous  opinion  that 
the  tax  of  1876  had  been  levied  in  1875,  the  year  before  the  owner's 
death.    In  this  it  is  insisted  we  were  in  error,  '^d  as  the  record  does 
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not  Bbow  with  precision  the  date  of  the  assessment,  we  deal  with  the 
tax  of  1876  as  if  assessed  in  that  year.  In  that  view  can  we  avoid 
the  assessment  and  the  title  of  defendants  based  on  it? 

Under  the  law  of  the  period  of  that  assessment  the  preparation  of 
the  roll  was  to  begin  early  in  the  year,  and  to  be  consummated 
except  to  correct  errors,  nsnally  those  of  valuation,  by  the  1st  of 
August.  The  owner  in  this  case  was  living  through  all  the  stages  of 
the  assessment  up  to  the  24th  of  July — that  is,  within  seven  days  of 
the  consummation  of  the  rolls  save  to  correct  errors.  Both  he  and 
his  testamentary  heir  and  widow  in  community  knew  that  the 
period  for  the  assessors  to  obtain  the  information  to  make 
the  assessment  had  gone  by;  that  the  delay  for  the  owner  to 
furnish  the  lists  of  his  property  had  also  expired,  and  that  the  date^ 
was  near  at  hand  to  close  the  rolls,  except  to  correct  errors,  of  which 
there  is  not  the  faintest  intimation,  save  that  which  the  argument 
supposes  arises  from  the  death  of  the  owner,  on  the  24th  July  of  the 
assessment  year.  Act  42  of  1871,  Sees.  23,  39,  46,  48,  Act  No.  of 
1876.  Are  we  then  to  hold  void  an  assessment  in  course  of  prepara- 
tion, at  least,  and  within  a  few  days  of  consummation  when  the 
owner  dies,  and  of  which  he  in  his  life  and  his  heir  after  his  death 
was  fully  apprised,  or  to  state  it  in  another  form  are  we  at  liberty  to 
hold  such  an  assessment  void  and  annul  the  tax  sale  on  it,  notwith- 
standing the  constitutional  provision  as  to  tax  sales,  and  the  act  of 
1884,  that  the  tax  deed  under  that  act  shall  be  accepted  by  the 
courts  as  conclusive  of  a  legal  assessment?  To  so  hold  would  be  a 
marked  advance  on  the  exception  to  the  protecting  provisions  in 
this  act  of  1884 ;  we  have  felt  constrained  to  recognize  in  our  pre- 
vious decisions.  To  hold,  as  we  have  held,  an  assessment  void  to 
support  a  tax  sale  by  which  the  owner  is  divested  of  his  property 
when  the  assessment  is  made  in  the  name  of  the  dead  owner  years 
after  his  death,  and  necessarily  conveying  no  notice  actual  or  of 
reasonable  presumption,  essential  to  sustain  such  divestiture  of  title, 
is  radically  different  from  the  proposition  the  plaintiff's  case  under- 
takes to  affirm,  that  an  assessment  in  fieri,  at  least,  if  not  practically 
consummated  before  the  owner's  death,  is  now  after  twenty  years 
to  be  set  aside  and  the  tax  sale  based  on  it  annulled  at  the  suit  of 
his  heir  and  widow  in  community.  In  our  view  no  such  decision  can 
be  made  with  due  regard  to  the  jurisprudence  under  this  act  of  1884 
fixed  by  our  predecessors,  or  consistently  with  the  limitations,  we 
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have  sparingly  recognized  in  reference  to  the  provisions  in  the  act, 
that  the  tax  deed  is  conclosive  of  the  assessment.  We  think  the 
assessment  of  1876  in  fieri  we  are  authorized  to  presnme,  and  within 
seven  days  of  consummation  for  all  the  purposes  of  this  discussion, 
bound  the  owner  and  liis  testamentary  heirs  now  seeking  after  a  long 
lapse  of  years  of  acquiescence  to  call  in  question  that  assessment  and 
the  tax  sale  made  under  it. 

It  is  therefore  ordered  and  adjudged  that  our  former  decision 
remain  undisturbed,  and  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 


No.  12,680. 
State  of  Louisiana  vs.  Dennis  Shith. 

The  defendant  was  tried  on  an  Indlotment  for  murder  and  found  guilty  of  man- 
tlougkter.    On  a  motion  for  a  new  trial  the  verdict  of  the  Jury  was  set  aside. 

At  a  subsequent  term  of  the  court  the  defendant  pleaded  his  former  acquittal  of 
murder  as  a  bar  to  further  proceedinfcs  against  him  for  that  crime.  His  plea 
was  sustained. 

He  was  called  for  trial  on  the  same  indictment  and  protested  that  he  could  not  be 
tried  again  on  the  same  indictment,  which  charged  him  with  murder,  and 
insisted  that  he  should  only  be  tried  on  a  new  Indlotment  found,  or  informa- 
tion filed,  charging  him  speclfical\^  with  the  crime  of  manslaughter. 

The  District  Court  held  that  he  could  be  tried  on  the  same  Indlotment,  but  only 
for  manslaughter. 

//<A/— Where,  upon  atrial  of  a  person  indlcled  for  murder,  accused  Is  convicted  of 
manslaughter,  and  the  conviction  is  set  aside,  he  may  be  tried  for  manslaughter 
on  the  sami  Indictment.  Neither  law  nor  jurisprudence  require  that  he  could 
only  and  legally  be  tried  on  a  new  Indictment  charging  manslaugliter.  State  vs. 
Dunn,  41  An.  612;  State  vs.  West,  45  An.  933. 

It  Is  clear  that  upon  the  second  trial  on  the  original  Indictment  the  District  At- 
torney and  the  court  would  necessarily  have  to  explain  to  ths  jury  the  modi- 
fication in  the  situation  resulting  from  the  effect  of  the  verdict  upon  the  first 
trial.    State  vs.  Evans,  48  An.  218;  McQueen  vs.  State  (Ala.)  15  So.  Rep.  826. 

The  indictment  did  not  fall  as  the  result  of  the  court's  decree— the  charge 
against  the  defendant  under  the  existing  circumstances  was  simply  reduced 
to  manslaughter. 

APPEAL  from  the  Fourteenth  Judicial  Court  for  the  Parish   of 
Iberville.     Talbot,  J. 


M.  J,  Cunningham,  Attorney  General,   and  Alex.   Hehert,  District 
Attorney  (P.  A.  Simmons,  Jr,,  of  Counsel),  for  Plaintiff,  Appellee. 
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State  YS.  Smith. 
darence-  8.  Heb&rt  for  Defendant,  Appellant. 

Submitted  on  briefs  November  6,  1897. 
Opinion  handed  down  November  20,  1897. 
Rehearing  refused  November  30,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  On  January  18,  1897,  the  grand  jury  of  the  par- 
ish of  Iberville  indicted  the  defendant  for  murder.  On  this  indict- 
ment he  was  tried  by  a  petit  }ury  on  January  25,  and  on  the  follow- 
ing day  was  found  guilty  of  manslaughter.  He  immediately  applied 
for  a  new  trial  on  the  ground  (first)  that  the  verdict  was  contrary 
to  law  and  the  evidence ;  and  (second)  because  one  of  the  jurors 
in  the  case  was  not  a  citizen  of  the  parish.  After  evidence  adduced 
the  motion  was  sustained,  but  without  assignment  of  the  grounds 
upon  which  the  ruling  was  made. 

On  July  12,  1897,  at  a  subsequent  term  of  the  court,  defendant 
filed  the  following  plea  in  the  ease : 

<<  Now  into  the  court  by  his  undersigned  counsel  comes  the 
defendant,  and  upon  suggesting  to  the  court  that  he  has  been  ac- 
quitted of  the  charge  of  murder  by  a  petit  jury  at  the  last  jury  term 
ef  this  court  in  and  for  the  parish  o/  Iberville,  pleads  said  acquittal, 
in  bar  of  any  further  proceedings  against  him  for  murder.  Where- 
fore he  prays  that  said  charge  of  murder  against  him  be  dismissed, 
and  further  prays  for  costs  and  for  general  relief." 

We  find  in  this  record  the  following  entry  as  of  the  13th  of  July : 

'^  State  ~]      The  plea  of  autrefoia  acquit  filed  in  this  cause 

V8,  Lwas  this  day  taken  up,  submitted  and  sustained 

Dennis  Smith.  J  by  the  court  in  so  far  as  the  charge  of  murder 
was  concerned." 

The  case  was  on  the  15th  of  July  fixed  for  trial  for  the  28th  of  the 
month.      On    that   day  leave    was    granted   defendant's    counsel 
to  file  a  "  protest,"  which,  according  to  the  record,  was  '*  taken  up, 
submitted  and  overruled  by  the  court." 
It  read  as  follows : 

<'  Into  this  Honorable  Court  comes  Dennis  Smith,  by  his  counsel, 
and,  suggesting  to  the  court  that  a  plea  of  autrefois  acquit  urged  by 
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him,  in  so  far  as  the  charge  of  marder  is  concerned,  has  been  sas- 
tained  by  the  court,  as  appears  from  the  minutes  of  the  court  hereto 
annexed  as  a  part  hereof,  protests  against  going  to  trial  in  this  case 
for  the  following  reasons : 

'*  1.  Because  no  indictment  or  informationis  filed  in  this  case  charg- 
ing him  with  any  crime,  as  required  by  law. 

'<  2.  Because  if  any  indictment  or  information  has  been  filed  herein, 
which  is  not  admitted,  but  specially  denied,  no  copy  of  same  has 
been  served  on  appearer,  as  required  by  law.  Wherefore,  the  prem- 
ises considered,  appearer  protests  against  going  to  the  trial  of  this  case 
until  these  requirements  of  the  law  have  been  complied  with,  and  fur- 
ther prays  for  general,  special  and  equitable  relief  in  the  premises." 

On  the  trial  of  this  exception  or  protest  it  was  admitted  *'  that 
the  indictment  against  the  defendant  for  murder  in  suit  No.  1355, 
State  vs.  Dennis  Smith,  a  truebill,  Charles  E.  Grace,  foreman,  indict- 
ment— murder — was  served  on  the  defendant  as  required  by  law, 
as  stated  in  the  return  of  the  sheriff  of  said  service." 

The  court,  over  defendant's  objections,  ruled  him  to  trial,  and 
he  reserved  a  bill  of  exceptions  to  the  ruling  and  action  of  the 
court.  In  this  bill  he  stated  and  complained  that,  although  the 
original  indictment  in  the  case  was  duly  served  on  the  accused  pre- 
vious to  the  first  trial  of  the  accused  for  murder,  neither  the  same 
indictment  with  the  verdict  thereon  nor  any  other  indictment  was 
served  upon  him. 

The  judge's  addendum  to  the  bill  was  as  follows : 

''The  motion,  so  far  as  it  affects  the  validity  of  the  indictment,  is 
^  not  in  the  proper  form  as  required  by  the  rules  of  criminal  practice, 
which  should  have  an. exception  in  bar  or  a  motion  in  arrest  of  judg- 
ment. As  the  legal  question  presented  under  the  second  ground  of 
the  motion  is  also  involved  in  the  first,  it  may  be  considered  of  bet- 
ter consequence. 

''  The  idea  of  defendant's  counsel  is  that  the  defendant  should 
have  been  reiiylicted.  I  regard  this  question  as  settled  adversely  to 
counsel's  idea,  and  deem  it  only  necessary  te  refer  the  court  to  the 
authority  on  the  subject.  State  vs.  Byrd,  31  An.  419;  State  vs. 
Homsby,  8  Robinson,  588. 

"  The  cases  of  State  vs.  Chandler,  5  An.  489,  and  State  vs.  Des- 
mond, 5  An.  398,  were  remanded  to  be  tried  evidently  on  the  same 
indictment.     The  counsel  for  defendant  was  apprehensive  that  the 
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jury  might  be  misled  by  the  charge  of  murder,  and  desired  that  it 
might  be  eliminated  in  advance  by  a  motion  that  he  presented. 
This  was  sustained  in  so  far  as  the  charge  of  murder  was  concerned. 
I  understood  that  the  counsel  acquiesced  in  this  proposition.  Hay- 
ing been  legally  arraigned,  as  the  record  shows,  and  from  the  admis- 
sion of  the  defendant  previous  to  the  first  trial,  a  second  arraign- 
ment was  unnecessary. 

*^  Defendant  reserved  two  other  bills  of  exception.  The  first  bill 
recites  that  when  the  jurors  were  called  and  examined  on  their  voir 
dire  the  District  [Attorney  proceeded  to  state  to  them  that  the 
accused  had  been  indicted  for  murder,  but  that  a  petit  jury  had 
found  him  guilty  of  manslaughter,  which  in  law  amounted  to  an 
acquittal  for  murder,  and  that,  therefore,  the  accused  was  only  on 
trial  for  manslaughter;  that  accused  objected  to  these  explanations 
and  statements  for  the  reasons  stated  in  the  bill  of  exceptions 
reserved  to  the  ruling  of  the  court  to  trial  over  his  protest  and 
objections,  and  because  that  the  statements  were  calculated  to  pre- 
judice the  case  of  the  accused;  that  the  court  overruled  the  objec- 
tions and  permitted  the  District  Attorney  to  make  these  statements 
and  explanations  to  the  jurors  who  were  in  turn  accepted  and  sworn 
to  try  the  case." 

The  judge  made  the  following  statement  in  regard  to  this  bill : 
<<  The  question  as  stated  by  counsel  is  more  elaborate  than  that  pro- 
pounded by  the  District  Attorney,  which  was  that  defendant  had 
been  indicted  for  murder  and  was  now  being  tried  for  manslaughter, 
but  I  imagine  that  this  is  immaterial.  The  jurors  were  on  their  xcir 
dire  and  the  question  was  essential  in  order  to  inform  them  of  the 
character  of  the  case  to  be  tried,  and  was  according  to  the  rule 
which  is  invariably  pursued  in  criminal  trials.  The  question  was 
also  based  upon  facts  apparent  upon  the  indictment  which  would 
have  been  disclosed  to  the  jury  when  the  indictment  was  delivered 
to  them  for  deliberation.  It  would  be  necessary,  further,  for  the 
court  to  state  the  facts  involved  in  the  question  in  order  that  the 
jury  might  not  be  misguided  and  for  the  protection  of  the  de- 
fendant." 

The  second  bill  was  substantially  to  the  same  effect,  differing  sim  - 
ply  in  the  fact  that  it  is  recited  that  the  District  Attorney  made  the 
statements  and  explanations  to  the  jury  after  the  jarors  had  been 
sworn  and  after  reading  to  them  the  indictment. 
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The  coart's  addendum  to  this  bill  was  that  the  objections  in  the 
same  were  substantially  embodied  in  the  other  bills  and  presented 
the  same  idea;  that  the  jury  could  not  have  been  prejudiced,  as  they 
were  instructed  in  the  charge  that  the  indictment  for  murder  and 
the  verdict  endorsed  thereon  should  not  be  allowed  to  influence  them, 
and  the  latter  part  of  this  instruction  was  given  at  the  request  of 
defendant's  counsel.  That,  in  fact,  the  instruction  and  statement 
of  the  counsel  were  proper  and  necessary  in  order  that  the  jury 
might  fairly  and  properly  perform  their  duty. 

In  the  brief  filed  on  behalf  of  the  defendant  his  counsel  de- 
clares: '*  There  is  only  one  point  to  be  idetermined  by  the 
court,  which  is,  was  there  a  valid  subsisting  indictment  against  the 
accused?  If  there  was,  it  is  certain  that  an  explanation  to  the  jurors 
as  to  how  the  defendant  came  to  be  tried  for  manslaughter  was  nec- 
essary, and  it  is  also  certain  that  the  indictment  had  to  be  read  to 
them,  and  the  statements  and  explanations  made  by  the  District  At- 
torney at  the  time  of  reading  to  them  were  again  necessary  *  * 
the  whole  controversy  has  arisen  from  the  judge  of  the  lower  court 
sustaining  the  plea  of  autrefois  acquit  without  reserving  to  the 
State  any  right  she  might  have  to  proceed  against  the  defendant 
for  manslaughter.  In  other  words  defendant  contends  that  the  court 
dismissed  entirely  the  indictment  against  him  absolutely  and  without 
reservation,  sustaining  his  plea  of  autrefois  acquit  as  to  the  charge  of 
murder,  and  that  if  the  District  Attorney  still  desired  to  prosecute 
for  manelaaghter  he  was  bound  to  have  him  reindicted  by  the  grand 
jury,  or  he  should  have  filed  an  information  charging  that  offence. 
*  *  *  It  is  perfectly  clear  that  a  party  convicted  of  murder  on  an 
indictment  charging  murder  can,  if  he  obtains  a  new  trial,  be  tried 
for  murder  on  the  same  indictment.  The  theory  of  the  law  is  that, 
while  the  conviction  for  the  lesser  offence  dismisses  from  the  indict- 
ment not  actually  but  by  legal  contemplation  the  charge  of  the  greater 
offence,  it  retains  in  the  indictment  the  charge  of  the  less  offence. 
Suppose,  however,  a  man  is  convicted  of  manslaughter  on  an  indict- 
ment charging  murder  and  a  new  trial  is  granted,  if  the  District 
Attorney  enters  a  nolle  prosequi  as  to  the  charge  of  murder  can  he 
try  the  defendant  for  manslaughter  on  the  same  indictment  if  he  has 
not  reserved  the  right  to  do  so?  Most  assuredly  not.  When  the 
nolle  prosequi  is  entered  as  to  the  charge  of  murder  without  reserva- 
tion all  the  words  in  the  indictment  that  charge  murder  go,  there- 
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fore  there  is  no  charge  of  manslaughter  left  in  the  indictment."  De- 
fendant relies  npon  State  vs.  Hornsby,  8  Rob.  684;  State  vs.  Byrd, 
81  An.  410,  and  Brittain  vs.  State,  7  Hamp.  (Tenn.)  159,  and  People 
vs.  Porter,  4  Parker  Crim.  Rep.  524.  It  will  be  seen  that  defendant 
concedes  that  but  for  the  fact  that  he  filed  as  he  did  a  plea  of  autre- 
fois acquit  so  far  as  the  charge  of  murder  was  concerned,  and  that 
the  court  sustained  the  same,  he  would  have  no  ground  of  complaint, 
and  his  contention  even  now  is  simply  that  he  can  not  be  tried  on 
the  original  indictment  but  under  an  information  or  a  newly  found 
indictment.  Where  upon  the  trial  of  a  person  under  an  indictment 
for  murder,  accused  is  convicted  of  manslaughter,  but  on  appeal  the 
conviction  is  set  aside  on  his  motion,  it  is  unquestionable  [conced- 
ing that  he  might  not  be  liable  to  be  put  upon  his  trial  a  second  time 
for  murder]  that  he  may  be  tried  for  manslaughter  on  the  same 
indictment — that  neither  law  nor  jurisprudence  require  that  he 
could  only  and  legally  be  tried  on  a  new  indictment  specially  charg- 
ing manslaughter.  (State  vs.  Dunn,  41  An.  612;  State  vs.  West,  45 
An.  933.)  It  is  also  clear  that  upon  the  second  trial  on  the  original 
indictment  the  District  Attorney  and  the  court  would  necessarily 
have  to  explain  to  the  jury  the  modification  in  the  situation,  result- 
ing from  the  efPect  of  the  verdict  upon  the  first  trial.  (McQueen  vs. 
the  State  (Ala.),  15  Southern  Rep.  825;  State  vs.  Evans,  40  An.  218.) 
We  have,  in  view  of  these  facts,  simply  to  inquire  whether  the  filing 
by  the  defendant  of  the  plea  of  autrefois  acquit  as  to  the  charge  of 
murder,  and  the  ruling  of  the  court  thereon,  had  the  effect  which 
the  defendant  contends  for. 

It  is  useless  to  enter  into  a  general  discussion  as  to  what  the  situ- 
ation would  have  been  had  the  District  Attorney  entered  in  the  case 
a  formal  nolle  prosequi  as  to  the  charge  of  murder  for  the  reason  that 
there  was  no  nolle  prosequi  at  all  entered. 

The  whole  claim  is  that  by  reason  of  the  fact  that  defendant  had 
under  the  circumstances  of  this  case  filed  a  plea  of  autrefois  acquit 
so  far  as  the  charge  of  murder  was  concerned,  and  had  succeeded  in 
obtaining  from  the  District  Court  a  ruling  sustaining  that  position, 
the  whole  indictment  necessarily  fell.  If  it  be  assumed  as  a  con- 
ceded fact  that  the  defendant,  by  having  been  on  trial  before  a  jury 
under  an  indictment  ior  murder,  and  by  having  been  found  guilty  of 
manslaughter  by  the  jury,  was  protected,  under  the  circumstances 
of  this  case,  through   that  verdict,  from  a  further  prosecution  for 
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mnrderi  thouKb  the  sentence  was  set  aside  and  a  new  trial  accorded 
defendant  on  his  prayer  (which  is  what  the  District  Court  decided) 
the  consequences  to  flow  from  that  assumed  condition  of  affairs 
would  be  those  which  the  law  itself  attached  to  it.  Defendant,  by 
interposing  before  a  second  trial  a  plea  of  auiTefoi8  acqait^  as  he  did, 
so  far  as  the  charge  of  murder  was  concerned,  and  by  obtaining  a 
ruling  of  the  District  Court  sustaining  that  claim,  acquired  through 
that  ruling  no  position  other  and  different  as  to  the  after  results  of 
the  declared  existing  situation  from  what  he  would  have  otherwise 
held  had  the  actual  legal  situation  been  such  as  the  court  decreed  it 
to  be.  The  ruling,  standing  unreversed,  would  protect  defendant 
from  a  second  prosecution  for  murder,  but  it  would  leave  untouched 
all  questions  as  to  defendant's  liability  under  charges  for  crimes  other 
than  murder,  and  all  questions  as  to  the  time  and  method  of  the 
presentation  of  such  charges.  These  matters  would  have  to  be 
tested  as  they  arose,  by  the  application  to  them  of  legal  rules  and 
the  jurisprudence  of  the  State. 

•  So  tested  defendant's  contention  that  he  is  as  entitled  under  the 
circumstances  of  this  case  to  be  brought  to  trial  only  upon  a  new 
indictment  or  an  information  specifically  charging  him  with  man- 
slaughter finds  no  support.  The  indictment  did  not  fall  as  the  result 
of  the  court's  decree — the  charge  against  appellant  under  the  exist- 
ing indictment  was  simply  reduced  to  manslaughter.  (State  vs. 
EvanSy  40  An.  218.)  The  situation  is  precisely  the  same  to-day  as  if 
the  District  Attorney  of  his  own  accord  without  any  plea  filed  by  the 
accused  had  announced  to  the  jury  that  defendant  though  charged 
with  murder  could  no  longer  be  legally  tried  for  murder,  that  he 
would  be  tried  by  them  under  the  original  indictment,  but  simply 
upon  a  charge  of  manslaughter.  Had  matters  taken  that  shape  and 
form  the  accused  under  the  jurisprudence  of  the  State  could  have 
found  no  legal  ground  for  complaint. 

The  court  has  decreed  in  this  case  that  defendant  is  protected  by 
the  verdict  of  the  jury  though  set  aside  by  the  court  from  any  further 
prosecution  for  murder.  The  State  has  acquiesced  in  that  decree.  It 
is  not  before  us  for  review.  We  have  to  accept  it  as  the  law  of  the 
case.  It  is  clear  besides  that  neither  defendant's  plea  nor  the 
court's  action  on  it  were  intended  to  go  further  than  to  protect 
defendant  from  further  prosecution  for  murder.  The  qaalified  lan- 
guage both  of  the  plea  and  of  the  ruling  upon  it  show  that  the  former 
96 
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was  not  aimed  at  and  did  not  result  in  throwing  the  whole  indictment 
oat  of  conrt.  It  could  not  be  claimed  under  that  language  that  it 
was  either  urged  before  the  court  or  admitted  by  it  that  by  reason 
of  jeopardy  incurred  through  the  first  trial  defendant  was  protected 
against  a  charge  of  manslaughter.  Appellant,  as  we  understand, 
advances  no  pretension  of  that  character. 
The  judgment,  in  our  opinion,  is  correct,  and  it  is  hereby  affirmed. 

OONCUBBING   OPmiON. 

MUiLBB,  J.  The  accused,  indicted  for  murder  and  convicted  of 
manslaughter,  obtained  a  new  trial.  Afterward  put  on  trial  he  plead 
autrefois  acquit  sustained  by  the  lower  court  so  far  as  the  plea  related 
to  the  charge  of  murder.  Then  the  accused  filed  what  is  termed  a 
protest  against  further  proceeding  in  the  trial  on  the  ground  that  the 
plea  af  autr^oia  acquit  having  been  sustained  there  was  no  indict- 
ment to  support  the  trial,  and  the  protest  overruled,  exceptions  were 
reserved.  In  the  course  of  empaneling  the  jury  exceptions  were 
reserved  on  behalf  of  the  accused  to  the  statement  or  explanation 
by  the  District  Attorney  to  the  jurors  on  their  voir  dire  examination, 
that  the  accused,  having  been  indicted  for  murder,  convicted  of  man- 
slaughter, and  a  new  trial  granted,  could  be  tried  again  on  the  indict- 
ment only  for  manslaughter,  and  to  the  same  statement  and  reading 
of  the  indictment  to  the  jury  by  the  District  Attorney  in  the  course 
of  the  trial,  the  defence  also  reserved  exceptions.  The  grounds  of 
these  exceptions  are  that  the  sfatement  and  reading  the  indictment 
for  murder  was  calculated  to  prejudice  the  accused  in  reference  to 
the  charge  of  manslaughter,  and  because  there  was  no  indictment 
for  that  offence.  These  grounds,  after  the  conviction  of  the  accused 
for  manslaughter,  were  again  assigned  in  the  rule  for  new  trial,  to 
the  refusal  of  which  exceptions  were  also  reserved  by  the  counsel 
for  the  accused.     His  sentence  and  this  appeal  followed, 

It  has  been  supposed  that  the  granting  of  a  new  trial  in  a  criminal 
cane  reinstated  the  indictment  in  full  force  as  found  by  the  grand  jury. 
As  it  has  been  put,  *'  the  new  trial  is  a  new  hearing  of  the  case  by 
another  jury,  but  with  as  little  prejudice  to  either  party  as  if  it  never 
had  been  heard  before,  no  advantage  is  to  be  taken  of  the  former 
verdict  or  the  awarding  of  the  new  trial.  Our  courts,  however, 
held  at  an  early  period,  and  it  has  been  repeated  in  the  later  decis- 
ions, that  the  accused  indicted  for   murder  and  granted  a  new  trial 
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on  the  conviction  for  manslaughter,  can  be  tried  only  for  man- 
fllaaghter.  State  vs.  Homaby,  8  Rob.  588;  State  vs.  Desmond,  6 
An.  898;  State  vs.  Dennison,  81  An.  847. 

The  indictment  for  murder  inclades  the  charge  for  manslaughter. 
Our  statute  expressly  authorizes  the  verdict  for  the  lesser  offence 
vhen  murder  is  charged.  Revised  Statutes,  8786 ;  State  vs.  Moore, 
8  Rob.  618.  The  granting  of  the  new  trial  does  not  end  the  prose- 
cution, but  simply  requires  another  trial  of  the  indictment.  In  this 
case  the  first  conviction  for  manslaughter  followed  by  the  new  trial 
entitled  the  prisoner  to  a  trial  for  the  lesser  offence  but  that  was 
charged  in  the  pending  indictment.  There  was  no  necessity  for 
another.  State  vs.  Boyd,  88  An.  874 ;  State  vs.  Bird,  81  An.  419. 
There  was  then  no  objection,  in  our  view,  to  the  State  proceeding 
with  the  trial  in  this  case  on  the  indictment  as  it  stood,  modified  in 
its  scope  by  the  first  conviction  for  manslaughter,  and  the  granting 
of  the  new  trial. 

Nor  can  we  perceive  that  the  right  of  the  State  thus  to  proceed 
was  at  all  affected  by  the  plea  of  autrefois  <icquit  sustained  only  as  it 
related  to  the  charge  of  murder.  Sustaining  the  plea  as  to  murder 
simply  announced  the  legal  effect  of  the  previous  conviction  for 
manslaughter.  The  argument  for  the  defence  insists  that  sustaining 
the  plea  as  to  murder  dismissed  the  prosecution  without  qualifica- 
tion. But,  in  our  opinion,  sustaining  the  plea  only  as  to  murder  was 
quite  the  same  as  an  express  reservation  to  prosecute  for  man- 
slaughter on  the  pending  indictment.  There  was  no  necessity  for 
another,  nor  do  the  terms  in  which  the  plea  was  sustained  bear  the 
construction  that  another  indictment  was  to  be  preferred.  If,  there- 
fore, as  we  hold  that  the  first  conviction  for  manslaughter  set  aside 
and  a  new  trial  ordered,  left  the  indictment  in  full  force  for  man- 
slaughter, we  can  not  appreciate  that  maintaining  the  plea  of  autre- 
fois acquit  as  to  murder,  in  any  manner,  disabled  the  State  from  pro- 
ceeding in  the  trial  for  manslaughter. 

If  the  State  was  entitled  to  proceed  on  the  pending  indictment, 
there  is  an  obvious  answer  to  the  other  bills  in  the  record  which 
draw  in  question  the  reading  of  the  indictment  and  the  state- 
ment by  the  District  Attorney  to  the  jury,  that  though  indicted 
for  murder  the  accused  could  be  convicted  only  for  manslaughter. 
The  State  was  entitled  to  inform  the  jury  and  they  were  entitled  to 
know  the  charge  on  which  the  accused  was  on  trial.     This  could 
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be  accomplished  In  no  mode  substantially  different  from  that  adopted 
by  the  District  Attorney.  In  the  State  vs.  Denis,  81  An.  847,  under 
a  like  indictment  and  previous  conviction  for  manslaughter,  the 
verdict  on  the  second  trial,  though  only  for  manslaughter,  was  set 
aside,  because  the  court  refused  to  sustain  the  plea  as  to  autrefois 
acquit  as  to  murder  and  ruled  the  accused  was  in  the  same  position 
as  he  was  before  the  trial  and  would  be  tried  on  the  same  indictment 
for  murder.  The  ruling  was  erroneous ;  the  court  held  that  the 
accused  was  on  trial  for  murder  though  convicted  only  for  man- 
slaughter. The  instruction  of  that  decision  is  that  the  jury  should  have 
the  explanation  that  though  murder  was  charged  the  conviction 
could  be  only  for  manslaughter.  All,  therefore,  the  District  Attorney 
stated  to  the  jury  in  this  case  accompanied  with  the  reading  of  the 
indictment  the  jury  were  entitled  to  know,  and  if  withheld  there 
would  have  been  the  basis  to  set  aside  the  verdict.  In  this  respect 
the  bills  show  no  error. 
I  concur  in  the  decree  affirming  the  sentence. 


No.  12,590. 
State  of  Louisiana  vs.  John  Qbaham. 

An  omission  of  a  word  Indlsponsublo  to  make  sense  was  a  matter  of  substance 
and  not  a  mere  matter  of  form. 

The  indictment  was  fatally  defectiye;  it  could  not  be  amended  so  as  to  render  it 
valid. 

Though  clear  tbe  idea  the  grand  jury  intended  to  convey  an  indictment,  as  re- 
lates to  substance,  can  not  be  made  legal  by  intendment.  State  vs.  Johnson, 
46  An.  6. 

When  an  indictment  does  not  set  forth  a  crime  an  amendment  does  not  have  the 
effect  of  supplying  the  omission. 

The  Indictment  was  quashed  and  the  case  remanded  for  further  action  by  the 
court  a  qua, 

\  PPEAL  from  the  Sixth  Judicial  District  Court  for  the  Parish  of 
-^     Franklin.     EllU  J. 


M,  J.  Cunninghamj  Attorney  General,  and  L,  A,  Thompson,  District 
Attorney  (P.  A,  Simmons,  Jr,,  of  Counsel),  for  Plaintiff,  Appellee. 


J.  L.  Taylor,  for  Defendant,  Appellant. 
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Submitted  on  briefs  November  6,  1897. 
Opinion  handed  down  November  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  accused  was  indicted  for  murder,  found  guilty 
as  charged,  and  was  sentenced  to  suffer  the  extreme  penalty  of  the 
law.    From  this  sentence  and  judgment  of  the  court  he  has  appealed. 

The  appeal  is  before  us  on  a  motion  to  quash  and  a  bill  of  excep  - 
tions.  The  former  was  based  upon  the  gpround  that  the  word  ''  did" 
bad  been  omitted. 

The  indictment  charged:  That  one  John  Graham  wilfully,  feloni- 
ously, and  of  his  malice  aforethought,  kill  and  murder  one  Gip 
Taylor.  The  indictment  reads:  <* That  one  John  Graham,  late  of  the 
^*  parish  of  Franklin,  on  the  6th  of  August,  with  force  and  arms  in  the 
*^  parish  of  Franklin  aforesaid,  and  within  the  jurisdiction  of  the  Sixth 
*<  Judicial  District  Court  in  and  for  the  said  parish  of  Franklin  and 
^^  State,  wilfully,  feloniously  and  of  his  malice  aforethought,  kill  and 
'^  murder  one  Gip  Taylor,  a  person  in  the  peace  of  the  State." 

The  accused  having  moved  to  quash  the  indictment,  the  District 
Attorney  filed  a  motion  to  amend  by  inserting  ''  did  "  in  the  indict- 
ment. The  motion  to  quash  was  overruled  and  the  amendment  was 
allowed.  The  other  ground  was  presented  in  a  bill  of  exceptions 
reserved  to  the  ruling  of  the  court  in  having  permitted  the  prose- 
cuting officer  to  introduce  a  shotgun  in  evidence  for  the  purpose  of 
proving  that  it  was  the  same  from  which  a  moss  wadding  had  been 
fired,  found  upon  the  bed  of  the  deceased.  The  bill  of  exceptions 
does  not  set  forth  the  ground  of  objection  and  does  not  inform  us 
whether  the  foundation  had  been  laid  by  evidence  that  the  wadding 
or  the  gun  was  that  used  by  the  accused  in  committing  the  crime 
for  which  he  was  called  upon  to  answer,  viz. : 

^'  The  prosecution  offered  in  evidence  at  the  trial  of  this  case  a 
muzzle -loading  shotgun,  alleging  it  to  be  the  property  of  defendant, 
for  the  purpose  of  identifying  it  with  a  piece  of  moss  said  to  have 
been  fired  from  a  muzzle -loading  shotgun,  which  piece  of  moss  was 
found  on  a  quilt  on  which  deceased  was  lying  when  shot ;  said  testi  - 
mony  tending  to  throw  suspicion  on  John  Graham  as  the  party  who 
did  the  killing." 

Returning  to  the  first  ground  before  us  for  decision,  it  is  evident 
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from  a  reading  of  the  indictment  that  it  does  not  charge  a  crime  to 
have  been  committed  by  any  one.  The  part  of  the  section  ander 
which  the  amendment  was  made  reads:  ''  Whenever  there  is  a  var- 
iance in  certain  points  between  the  indictment  and  the  evidence  it 
is  lawfal  for  the  coart,  on  or  before  the  trial  is  had,  if  it  considera 
that  the  variance  is  not  material  to  the  merits  of  the  case,  and  that 
the  defendant  can  not  be  prejudiced  thereby  in  his  defence  on  snch 
merits,  to  order  the  indictment  to  be  amended." 

Again,  part  of  another  section  reads:  ''Bvery  objection  to  any 
indictment  for  any  formal  defect  may  be  amended."     Sec.  1064. 

Another  section  provides  that  it  shall  be  sofflcient  in  every  indict- 
ment for  murder  to  charge  that  the  defendant  did  kill  and  murder 
the  deceased. 

It  is  obvious  that  the  amendment  was  not  made  with  the  view  of 
correcting  any  of  the  errors  indicated  by  the  statute  as  susceptible 
of  correction.  There  was  no  question  of  variance  between  the  in- 
dictment and  the  evidence.  The  defendant  did  not  have  legal 
notice  of  the  charge. 

The  defect  is  clear;  there  is  against  the  defendant  no  allegation 
of  a  crime. 

One  indicted,  as  relates  to  essentials,  must  be  brought  within 
the  letter  of  the  statute.  The  court  can  not  supply  an  omission  or 
allow  an  amendment  to  render  sufficient  that  which  the  law  pre  - 
scribes  shall  be,  without  amendment,  sufficient.  Were  it  otherwise 
the  amended  indictment  would  no  longer  be  the  finding  of  the  grand 
jury. 

While  it  is  true  that  errors  of  names,  dates  and  other  similar 
errors  may  be  amended  under  the  statutes,  from  which  we  have 
quoted,  the  offence  as  relates  to  essentials  must  be  set  out  with 
sufficient  certainty  in  the  indictment  as  handed  in  to  the  court. 

As  illustration  we  quote  from  Mr.  Bishop:  '*  The  clause  made  it 
punishable  to  keep  intoxicating  liquors  with  the  intent  to  sell  them» 
and  that  particular  form  of  complaint  should  be  deemed  sufficient." 

A  complaint  exactly  in  this  form  that  the  defendant  had  in  pos- 
session liquors  intended  for  sale  was  adjudged  inadequate ;  for,  con- 
sistently with  this  allegation,  the  forbidden  intent  might  have  been 
some  other  person's.  <'  It  is  not,"  said  Kent,  J.,  '<  matter  of  form, 
but  matter  of  substance.     Ko  averment  on  the  omission  whereof  it 
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does  not  appear  that  an  offenoe  has  been  committed  can  be  made 
matter  of  form.      Bishop's  New  Orimlnal  Procedure,  Vol.  1,  p.  104. 

In  the  absence  of  the  word  *'  did  "  or  of  an  allegation  equivalent 
in  meaning,  it  was  a  matter  of  substance  which  could  not  be  amended. 

With  reference  to  intendment  this  court  said  in  State  vs.  Johnson, 
46  An.  8:  <*  However  clear  we  may  be  as  to  the  idea  which  the  jury 
intended  to  convey,  we  can  not  reach  a  judgment  in  a  criminal  case 
purely  by  intendment,  as  we  would  here  have  to  do." 

The  Supreme  Oourt  of  Texas,  in  State  vs.  Hutchinson,  28  Texas, 
p.  112,  said:  ''The  objection  that  the  indictment  does  not  charge 
that  the  defendant  'did'  the  acts  supposed  to  constitute  the 
offence  was  well  taken.  The  omission  of  so  important  a  word,  a 
word  indispensable  to  make  sense,  in  charging  the  oflfence,  ought 
not  to  be  supplied  by  intendment." 

In  80  Texas,  p.  881,  a  similar  view  was  expressed:  "  The  word 
*  did '  is  essential  to  the  validity  of  the  indictment." 

The  word  ''  did "  is  essential;  and  we  add  "  or  its  equivalent." 

After  careful  study  and  an  examination  of  authorities,  we  have 
found  no  ground  upon  which  it  was  possible  for  us  to  hold  that  the 
indictment  was  amendable. 

It  would  serve  no  purpose  for  us  to  expressly  pass  upon  the  remain- 
ing ground  urged  by  the  defendant  as  set  forth  in  the  bill  of  exceptions. 
In  the  absence  of  statement  to  the  contrary  it  follows  that  proper 
foundation  was  laid  for  admitting  the  gun  in  evidence,  although  that 
fact  is  not  set  forth  in  the  bill  of  exception. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  indictment 
be  annulled  and  quashed ;  also  the  judgment  and  sentence  appealed 
from  as  not  good  in  law,  and  that  the  verdict  of  the  jury  be  set  aside 
and  the  defendant  remanded  in  custody  subject  to  the  orders  of  the 
District  Oourt  of  the  parish  of  Franklin. 


No.  12,606. 

STATB  BX    BBL.     BOBINBON  MINBRAL    SPRINOB    OOMPANY,    LiMITBD,        ^IS8S 

vs.  F,  D.    Kino,  Judge    Civil  Dibtbiot  Coubt,   Parish  of 
Orlbanb. 

The  Jadge  of  the  Dlatrlot  Court  has  the  authority  to  permit  an  execution  upon 
a  Jndgment  after  the  suspensiTe  character  of  the  appeal  had  expired. 
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The  suspensive  appeal  having  been  dismissed,  and  the  Judgment  made  executory , 
the  appellant,  who  had  the  right  of  appeal  from  the  Judgment  of  dismissal,  is 
without  right  to  a  reversal  of  the  Judgement  under  the  supervisory  jurisdiction 
of  the  Supreme  Court. 

There  was  no  injury  upon  which  to  base  a  writ  of  certiorari^  for  the  relator  had  the 
right  to  take  a  devolutive  appeal  after  the  order  of  dismissal  of  the  suspen- 
sive appeal  had  been  entered. 


0 


N  APPLICATION  for  Writ  of  CertiirraH, 


Ernest  T.  Florance  for  Relator. 


Respondent  Jadge  pro  ae  {G.  V.  Soniatj  of  Counsel) . 


Submitted  on  briefs  November  2,  1897. 
Opinion  handed  down  November  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  judgment  was  against  plaintiff,  rejecting  his 
demand. 

Plaintiff  presented  his  petition  for  a  suspensive  appeal  within  the 
delay  prescribed  by  law,  but  did  not  within  that  delay  furnish  a 
bond  either  for  a  suspensive  or  devolutive  appeal. 

The  judge  a  quo  had  had  issued  his  order  granting  a  suspensive 
appeal  upon  plaintiff  furnishing  bond  in  the  sum  of  one  hundred 
dollars.  The  appeal  was  made  returnable  to  this  court  on  the  first 
day  of  November  of  this  year. 

The  defendant  moved  the  court  below  to  dismiss  the  appeal  on  the 
ground  that  the  ten  days'  delay  for  perfecting  the  appeal  had  elapsed. 
The  motion  to  dismiss  was  heard  contradictorily  with  all  parties  in 
interest.     After  hearing,  the  appeal  was  dismissed. 

Relator  invoked  the  exercise  of  the  supervisory  power  of  this 
court  to  have  the  order  of  dismissal  of  the  appeal  rescinded,  and  in 
his  application  for  a  writ  of  certiorari  alleged  that  the  action  of  the 
District  Judge  was  beyond  his  jurisdiction.  That  he,  relator,  was 
entitled  to  have  the  court's  action  annulled  and  his  appeal  ordered 
to  be  reinstated  as  a  devolutive  appeal. 

As  relates  to  want  of  jurisdiction,  we  think  the  court  a  qua  was 
vested  with  power  to  rescind  or  annul  the  order  of  appeal  in  so  far 
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as  it  was  suspensive,  and  order  execation  to  issue  upon  plaintiff's 
failure  (in  the  case  in  which  the  appeal  was  dismissed)  to  prosecute 
its  appeal  by  furnishing  a  suspecsive  appeal  bond.  To  that  extent 
there  is  no  serious  issue  before  this  court. 

In  State  ex  rel,  Roman  vs.  Judge,  22  An.  592,  this  court  held  that 
the  court  a  qua  retained  the  power  to  pass  upon  the  insufficiency  of 
the  bond,  and  in  finding  it  insufficient  to  set  aside  the  appeal,  and 
direct  execution  to  issue. 

It  remains  for  us  to  decide  whether,  upon  this  application  for  a 
writ  of  certiorari  J  we  should  direct  the  court  a  qua  to  reinstate  the 
order  of  appeal,  that  the  relator  in  the  court  below,  relator  here, 
may  exercise  its  right  to  file  the  bond,  as  for  a  devolutive  appeal. 

The  relator's  counsel  in  the  brief  truly  says,  that  the  question  is 
settled  by  the  adjudications  of  this  court  on  the  subject  of  taking 
appeals,  where  a  plaintiff  obtains  an  order  for  appeal,  and  the 
amount  is  fixed  by  the  judge;  that  plaintiff  can  maintain  his  appeal, 
as  a  devolutive  one,  if  the  amount  of  the  bond  is  insufficient  for  a 
suspensive  appeal. 

But  in  all  the  cases  to  which  our  attention  was  directed,  the  bond 
had  been  filed,  when  the  raling  was  made,  sustaining  the  appeal,  as 
a  devolutive  appeal  only.  Here,  we  have  noted  that  no  bond  had 
been  filed  at  the  date  of  the  ruling,  and  at  this  time  the  return  day 
has  lapsed.  A  raling  upon  the  subject  after  the  filing  may,  we 
think,  properly  be  different  from  what  it  should  be,  if  made,  prior  to 
the  filing  of  the  insufficient  bond  under  the  court's  order  for  a  sus- 
pensive appeal. 

If  made  after  the  filing  of  an  insufficient  bond,  as  to  the  amount, 
the  action  being  that  of  the  court  in  fixing  too  small  an  amount,  it 
may  be  remedied  by  ordering  the  appeal  to  stand  as  a  devolutive 
appeal.  It  has  been  held  in  Succession  of  Keller,  39  An.  580,  that 
the  order  gives  the  right  to  file  a  bond  for  a  devolutive  appeal 
if  tendered  before  the  appeal  be  dismissed;  we  can  not,  however, 
annul  a  dismissal  because  the  party  afterward  claims  the  right  to 
furnish  a  bond. 

Moreover,  he  has  not  shown  injury,  or  possible  injury  needful  in 
order  that  a  writ  of  certiorari  may  issue.  One's  omission  to  furnish 
a  bond  and  fulfil  the  condition  precedent  for  a  suspensive  appeal 
will  not  always  preclade  him  from  applying  for  a  devolutive  appeal. 

If,  as  contended  by  respondent,  relator  had  lost  his  right  of  appeal 
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by  the  Bole  fact  that  the  bond  was  not  filed  until  more  than  ten  judi- 
cial  days  after  the  judgment  was  signed,  the  allegation  of  injury 
made  by  the  relator  would  thereby  find  ample  support.  Such,  how- 
ever is  not  our  view,  and  we,  in  consequence,  do  not  find  injury 
possible.    The  application  on  that  ground  Is  not  sustained. 

The  appellant  had  not  furnished  bond  and  the  appellee  had  not 
been  cited  to  answer  the  appeal.  There  was  no  abandonment  of  the 
right  to  appeal  (G.  P.  901) . 

The  court  said : 

'*The  inability  or  the  omission  of  the  plaintiiT  to  furnish  a  bond 
and  fulfil  the  condition  precedent  upon  which  a  suspensive  appeal 
was  granted  did  not  preclude  the  party  from  applying  within  the 
year  for  a  devolutive  appeal "  (Gibson  vs.  Selby,  2  An.  629) ; 
citing  a  number  of  decisions  in  support  of  the  opinion. 

The  application  does  not  show  special  ground  or  cause  for  its 
issuance.  The  relator  has  other  ample  remedy.  The  time  for  tak- 
ing a  devolutive  appeal  has  not  elapsed.  The  right  of  taking  an  or- 
der for  a  devolutive  appeal  is  answer  enough  to  question  relating  to 
alleged  injury. 

It  is  ordered  and  adjudged  that  the  writ  is  denied  and  our  previous 
order  set  aside. 

MiiiLBR,  J.   I  concur  on  the  ground  the  remedy  was  by  mandamus. 


No.  12,608. 
The  Statb  vb.  J.  C,  Rushing. 

49  15:«> 
104   257         A  legislative  act  constituting  an  offence  and  specifying  the  modes  of  its  accom- 

f  104  762  pllshment  does  not  violate  Art.  29  of  the  Constltotion  requiring  that  tbe  legis- 

lative act  shall  embrace  but  one  object. 
The  object  of  the  legislative  act  creating  the  offence  of  attempting  to  extort 
money  or  property  by  threats,  threatening  letters,  molesting,  troubling  or 
Intruding  on  another  with  the  intent  to  extort  money  or  property.  Is  expressed 
with  sufficient  certainty  by  the  title  '*  to  punish  attempts  to  extort  money  by 
threats,  threatening  letters,  or  other  unlawful  devices.  Ckmstltntlon,  Art.  29; 
6  An.,  p.  605;  11  An,  p.     ;  Act  No.  63  of  1884.  ^ 

APPEAL  from  the  Second  Judicial  District  Oourt  for  the  Parish 
of  Webster.     Watkins,  J, 
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M.  J.  Ounningltam,  Attorney  General,  and  A.  J.  Murffy  District 
Attorney  (P.  A.  SimmonSy  Jr.,  of  Oounsel),  for  Plaintiff,  Appellee. 


A.  C.  Drew  for  J.  G.  Rushing,  Defendant,  Appellant. 


Sabmitted  on  briefs  November  6,  1897. 
Opinion  banded  down  November  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  defendant,  sentenced  for  attempting  to  extort 
money  by  threats,  takes  this  appeal. 

The  question  raised  by  the  motions  to  quash  and  in  arrest  of  judg- 
ment  is  the  constitutionality  of  the  legislative  act  No.  63  of  1884^ 
under  which  the  indictment  was  preferred.  It  is  urged  that  the  act 
violates  Art.  29  of  the  Constitution,  requiring  the  legislative  act  to- 
embrace  but  one  object,  and  that  to  be  embraced  in  its  title. 

The  object  of  the  statute  is  to  define  the  offence  of  attempting  ta 
extort  money  by  threats  or  other  unlawful  devices,  as  the  title  ex- 
presses it.  Our  predecessors  deemed  an  act  of  the  same  character,, 
and  of  nearly  the  same  language,  an  instance  of  obscure  legialation,, 
and  held  it  to  be  unconstitutional  because  of  the  objection  urged  to 
this  act.  Act  No.  64  of  1884;  State  vs.  Heywood,  88  An.  689.  The 
statute  for  consideration  is  one  long  section  and  does  require 
very  close  examination  to  determine  its  scope  and  purpose.  We 
understand  it  to  make  it  an  offence  to  send  or  cause  to  be  sent  to 
another  any  letter,  postal  card  or  written  or  printed  matter  threaten- 
ing to  accuse  him  or  her  of  crime,  misdemeanor,  fault,  infirmity* 
etc.,  or  to  make  known  any  such  faults,  misfortunes  or  failings,  or 
to  injure  his  or  her  good  name  or  reputation,  or  to  cause  him  to  be 
subjected  to  any  public  scandal,  or  shall  threaten  to  kill,  wound  or 
murder  him  or  her,  or  subject  him  or  her  to  any  bodily  harm  with 
intent  to  extort  money,  property,  or  to  procure  the  release  of  any 
benefit,  advantage  or  immunity.  The  statute  then  makes  it  an 
offence  to  maliciously  follow,  pursue,  or  intrude  upon  another  at  hia 
home,  residence,  office,  or  any  public  place,  with  the  intent  already 
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specified,  to  extort  money,  and  the  statate  farther  proceeds  with 
greater  amplitude  of  language  than  that  used  in  the  first  part  of  the 
statute  to  define  the  offence  of  threats  of  wounding,  killing,  maim- 
ing or  inflicting  bbdily  barm  on  another,  or  molesting  or  troubling 
faim,  or  of  accusing  him  of  crime,  misdemeanor  or  faults,  or  to  make 
known  his  faults,  misfortunes  or  failings,  or  to  injure  or  impair  his 
good  name,  or  subject  him  to  scandal,  ridicule  or  unpleasant  noto- 
riety, with  the  same  intent  already  stated,  i.  e.,  to  extort  money, 
property  or  procure  the  release  of  any  right,  advantage  or  immu- 
nity. The  statute  might  be  better  constructed  and  it  seems  to  con- 
tain repetitions.  Substantially,  however,  it  defines  the  offence  of 
Attempting  to  extort  money  by  threats  or  other  unlawful  devices. 

The  object  of  the  statute  was  to  define  and  punish  the  attempt  to 
extort  money  or  property  by  threats,  threatening  letters  or  other 
modes.  The  detail  in  the  statute  is  to  indidate  the  modes  of  attempts 
at  extortion.  The  statute  creates  no  offence  apart  from  the  attempts 
to  extort.  We  can  appreciate  the  objection  under  Art.  29  of  the 
Constitution  to  the  inclusion  of  two  distinct  crimes  in  one  statute. 
We  have  no  such  grouping  of  separate  offences,  but  the  statute  deal- 
ing with  attempts  to  extort  and  merely  specifies  the  modes  of  the 
offence.  We  can  not  therefore  hold  the  statute  obnoxious  to  Art. 
29  of  the  Constitution  as  embracing  more  than  one  object. 

The  title  of  the  act  is  to  provide  for  the  punishment  of  attempting 
to  extort  money  or  property,  or  valuable  thing  by  means  of  threat- 
ening letters,  threats  or  other  unlawful  acts  or  devices.  The  body 
of  the  act  dealing  with  the  offence  specified  in  the  title  and  the 
modes  of  accomplishing  the  offence  is,  we  think,  fairly  expressed 
in  its  title.  The  act  directs  attention  to  the  offence  and  modes  of 
its  perpetration  and  makes  express  mention  of  two  of  the  prominent 
methods  of  extorting  money.  It  was  not  essential  to  specify  all  the 
modes  in  the  title.  Our  jurisprudence  is  that  the  constitutional  rule 
as  to  the  title  of  an  act  must  be  understood  in  a  reasonable  sense. 
We  think  that  under  the  title  to  this  act  there  is  a  sufficient  indica- 
tion of  the  object  of  the  statute.  Municipality  vs.  Michoud,  6  An. 
605;  Succession  of  Lanzetti,  9  An.  829,  and  a  number. of  later  deci- 
sions on  same  line. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence 
of  the  lower  court  be  affirmed. 
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No.   12,672. 

State  bx   rel.   Absolom  R.  Mitchell,  District  Attorney,  vs. 

S.  D.  Read,  Judge. 

The  Supreme  Court,  peuding  Injunction  suit  in  the  District  Court  against  officers 
of  a  parish  in  which  attorneys  specially  employed  by  them  have  been  recog- 
nized by  theDistrict  Judge  as  In  charge  of  the  case,  will  not,  on  application 
of  the  District  Attorney  compel  such  Judge  to  recognize  him  as  the  representa- 
tive of  the  parish  entitled  to  direct  the  defence. 

ON  APPLICATION  for  Write  of  Mandamus^  Prohibition  and  Certi- 
orari. 


Pujo  <fc  Mo88  for  Relator. 


J.  D.   Cliney  City  Attorney  (Paul  E,  Sonipayrac,  of  Gonnsel) ,  for 
Respondent. 


Sabmitted  on  briefs  November  22,  1897. 
Opinion  banded  down  November  23,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Breaux,  J.  This  is  a  proceeding  by  the  District  Attorney  of  the 
Twelfth  Judicial  District  to  compel  the  judge  of  the  district  to  rec- 
ognize him  as  the  legal  representative  of  the  parish  of  Calcasieu  in 
an  injunction  suit  brought  by  the  city  of  Lake  Charles  against  the 
police  jury  of  Calcasieu  parish  and  against  A.  L.  Lyons,  sheriff  and 
ex' officio  tax  collector,  to  enjoin  them  from  further  proceedings  in 
the  collection  of  taxes  assessed  for  the  year  1897,  on  property,  it  is 
alleged,  in  the  petition  for  an  injunction,  situate  within  the  limits  of 
Lake  Charles. 

The  relator,  in  support  of  his  petition  for  mandamuSf  certiorari 
and  prohibition,  avers:  That  Messrs.  R.  P.  Williams  and  £.  L. 
Wells,  attorneys  at  law,  were  employed  to  represent  the  police  jury 
and  were  directed  to  take  charge  of  the  defence.  A  disagreement 
had  arisen  between  the  District  Attorney  and  the  police  jury ;  the 
former  had  interposed  pleas  in  their  character  preliminary,  which 
he,  the  District  Attorney,  contended  would  result  in  a  dismissal  of 
the  suit,  while  the  latter,  the  police  jury,  desired  to  have  the  case 
decided  upon  the  merits,  without  regard  to  any  pleas,  save  those 
appertaining  to  the  merits  proper. 
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The  counsel  specially  employed  (Williams  and  Wells)  offered  an 
answer  for  filing,  to  which  relator  (the  District  Attorney)  objected  on 
different  stated  grounds,  which  were  overruled  and  an  exception  to 
the  court's  action  in  overruling  them  was  reserved.  The  answer 
was  filed,  and  on  motion  of  these  attorneys  (Williams  and  Wells)  all 
exceptions  and  motions  which  had  been  previously  presented  by  the 
District  Attorney  were  by  the  court  referred  to  the  merits  of  relator. 

The  District  Attorney's  position  is  that  he  is  quite  ready  and  wil- 
ling to  defend  the  parish ;  that  without  good  reason  his  views  in  re- 
gard to  the  defence  are  not  followed ;  that  he  to  the  knowledge  of 
the  police  jury,  did  not  object  to  the  employment  of  associate  coun- 
sel to  assist  him  in  the  case,  but  that  he  can  not,  under  the  law,  be 
debarred  from  conducting  the  defence  as  he  may  judge  proper. 

In  our  judgment  the  application  is  premature  and  can  not  be 
entercained  in  the  proceedings  before  us. 

The  relator,  we  have  noted,  has  reserved  all  of  his  rights.  Should 
the  case  come  before  us  on  appeal  the  issues  presented,  if  they  are 
issues  which  can  be  passed  upon  in  this  case,  will  receive  the  atten- 
tion due  them.  The  case,  it  is  alleged,  is  appealable.  The  relator 
is  not  without  remedy  in  the  premises.  This  court  has  repeatedly 
held  that  the  writs  here  applied  for,  before  the  proper  time,  where 
the  party  has  another  and  specific  remedy,  should  not  be  granted. 

The  judge  of  the  District  Oourt  has  jurisdiction.  It  is  not  our  duty 
at  this  time  to  order  him  to  set  aside  a  ruling  already  made,  even  if 
erroneously  made,  in  the  course  of  the  proceedings. 

The  complaint  is  not  the  complaint  of  any  of  the  parties  to  the 
suit.  The  plaintiff  chooses  to  prosecute  its  cause  despite  the  disa- 
greement of  the  District  Attorney  with  the  police  jury. 

The  defendant,  on  the  other  hand,  has  sought  tne  services  of  other 
counsel.  The  District  Attorney,  whatever  may  be  his  right,  can  not 
interfere  at  this  preliminary  period  in  the  history  of  the  case.  He 
will  have  to  bide  his  time  and  present  his  claim  on  appeal,  or  in  such 
other  proceedings  as  it  may  be  proper  for  him  to  institute. 

These  proceedings  are  not,  in  the  nature  of  things,  conducted 
contradictorily  with  all  parties  concerned,  and  until. they  are  before 
us  in  proper  proceedings  and  have  been  heard,  we  are  compelled 
under  our  jurisprudence  to  decline  to  grant  relator's  application, 
which  is  ex  parte  at  this  time  and  a  collateral  issue  brought  into  a 
pending  suit,  and  can  have  no  effect  on  issues  not  made  up  with  the 
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view  of  testing  the  right  claimed  by  the  District  Attorney  and 
not  before  as  in  such  a  manner  as  to  enable  us  to  determine  whether 
it  affects  with  nullity  rulings  already  made  or  decisions  to  be  ren- 
dered. 

This  court  may  command  a  judge  to  proceed  to  judgment.  It  has 
no  power,  however,  to  compel  him  to  decide  according  to  any  other 
judgment  than  his  own.  His  recognition  (complained  of  by  relator) 
and  his  rulings  were  matters  of  judgment  with  him. 

The  application  is  refused. 


No.  12,577. 
State  bx  rbl.  Mouton  bt  al.  vs.  S.  D.  Rbad,  Judgb  ad  Hoc.     foi^ 


The  amendatory  act  in  its  title  referring  to  the  title  of  the  act  amended,  or  to  the 
section  of  the  Beviaed  Statutes  the  subject  of  amendment,  bat  which  sets  forth 
In  fall  the  act  or  section  as  amended,  does  not  violate,  bnt  complies  with  the 
constitutional  requirement  that  legislatlTe  acts  shall  not  be  amended  by  ref- 
erence only  to  their  titles.  Oonstitution,  Art.  lift  of  1879,  An.  80,  R.  S.,  Sees.  H19 
1421;  Act  No.  24  of  1877,  No.  24  of   1894;  11  An.  64;  4  An.  297;  10  An.  719. 

The  title  of  an  act  giving  that  of  the  act  or  the  number  of  the  section  of  the 
Revised  Statutes  proposed  to  be  amended  complies  with  the  constitutional 
requirement  that  the  object  of  the  legislative  act  shall  be  expressed  in  its 
title.    Const.  1868  (Art.  114  of  1879),  Art. 29. 

The. provision  for  suits  contesting  the  election  of  municipal  officers  may  be 
included  in  the  act  containing  similar  provisions  for  such  contesting  election 
of  State  and  parish  officers;  all  the  provisions  relating  to  one  subject;  i.  «., 
suits  to  contest  elections.    Const.,  Art.  29. 

The  court  again  affirms  that  if  the  title  of  the  legislative  act  expresses  one  of  its 
subjects,  it  Is  valid  for  that  subject,  though  others  are  contained  in  the  body 
of  the  act,  not  expressed  in  its  title,  hence  the  act  No.  24  of  1S94  in  its  title  pro- 
viding for  contests  of  State,  parish  and  municipal  officers  would  be  valid  to 
confer  Jurisdiction  of  contests  for  municipal  officers,  even  if  in  other  respects 
the  act  could  be  deemed  objectionable.    Black's  Const.  Law,  p.  288;  14  An.  7. 

Suits  contesting  elections  of  municipal  officers  under  the  Act  No.  24  of  1896  belong 
to  that  class  of  cases  in  which  the  Jurisdiction  given  by  the  act  Is  not  depend- 
ent on  the  pecuniary  amount  involved.  Const.,  Art.  11;  Xi  An.  637;  19  La.  .H40;  45 
An.  681,878. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


Winston  Overton,  Chas,  D.  Caffery,  Other  C.  Mouton  for  Relator. 


Submitted  at  chambers  on  briefs  July  29,  1897. 
Opinion  handed  down  August  12,  1897. 


60  1371 
50  1372 
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The  opinion  of  tbe  coart  was  delivered  by 

MiLLBB,  J.  The  relators  allege  that  they  were  candidates  respec- 
tively for  the  office  of  mayor  and  conncilmen  of  the  city  of  Lafayette 
and  were  duly  elected  at  the  election  of  5th  May  last;  that  their 
election  is  contested  by  William  Oampbell  and  other  candidates  for 
the  same  offices  to  which  they  claim  to  have  been  elected ;  that  said 
contest  is  no  w  pending  before  the  District  Court  for  the  parish  of 
Lafayette;  the  relators  deny  the  jurisdiction  of  that  coart  to  deter- 
mine the  contest,  and,  their  exceptions  having  been  overruled,  this 
application  has  been  made  by  them  for  the  writs  of  certiorari  and 
prohibition,  to  restrain  any  further  proceedings  in  the  lower  court 
in  tbe  suit  of  the  contestants. 

The  relators  urge  that  the  jurisdiction  to  determine  the  right  to 
office  claimed  by  virtue  of  any  popular  election  is  purely  statutory, 
and  that  there  is  no  law  vesting  the  District  Court  with  power  to 
entertain  the  suit  now  pending  contesting  the  election  of  municipal 
officers  of  the  city  of  Lafayette. 

Our  courts  at  an  early  period  determined  that  statutory  authority 
was  essential  for  the  judicial  cognizance  of  suits  contesting  the  right 
to  office  based  upon  popular  elections.  State  ex  rel.  Foute  vs.  Tap- 
pan,  11  An.  187;  State  ex  rel,  Foulhouse  vs.  Jadge,  12  An.  514; 
State  ex  reZ'Rousseau  vs.  Judge,  13  An.  89.  The  Revised  Statutes, 
the  law  in  force  when  these  decisions  were  rendered,  provided  only 
for  contests  of  election  for  the  offices  of  clerk,  sheriff,  recorder, 
coroner  and  other  parish  offices.  R.  S.,  Sees.  1419,  1421.  The 
Legislature,  by  Act  No.  24  of  1877,  re-enacted  section  1419, 
changing  tbe  time  within  which  the  contesting  petition  was  to  be 
filed ;  provided  also  for  the  contests  of  State  officers  and  made  other 
changes.  The  legislative  act,  No.  24  of  1894,  re-enacted  the  act  of 
1877  and  bnlarged  the  jurisdiction  of  the  District  Court  for  the  dis- 
trict or  parish  in  which  the  election  was  held,  so  as  to  embrace  cout 
tests  for  any  parish,  district,  or  municipal  officer,  claiming  to  be 
elected  by  the  people.  Tbe  suit  now  pending,  the  proceedings  in 
which  are  sought  to  be  restrained,  is  clearly  embraced  in  this  amend- 
atory act  of  1894,  and  to  grant  the  writ  we  must  reach  the  conclu- 
sion the  act  is  unconstitutional  and  that  there  is  no  remedy  of  con- 
testing the  election  to  municipal  office  in  the  country  parishes. 

In  support  of  their  contention  the  relators  invoke  Art.  115  of  the 
Constitution  of  1868,  under  which  the  act  of  1877  was  passed.     The 
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article  provides  that  no  law  shall  be  revived  or  amended  by  reference 
to  its  title,  bat  the  revived  or  amended  act  shall  be  published  at 
length.  The  object  of  the  article  is  that  no  reference  to  the  amended 
act  shall  be  requisite  to  trace  and  ascertain  the  change  by  the 
amendatory  legislation,  but  that  the  amendment  itself  shall  show  the 
whole  law  on  the  snbject,  and  additional  provisions  not  in  the 
amended  act,  if  oil  the  same  subject,  may  be  introduced  in  the 
amended  act.  Arnault  vs.  Olty  of  New  Orleans,  11  An.  54;  Walker 
vs.  Oaldwell,  4  An.  297;  Kohn  vs.  Mayor,  etc.,  of  Oarrollton,  10  An. 
719.  The  Act  No.  24  of  1877  purports  to  amend  and  re-enact  Sees. 
1419  and  1421  of  the  Revised  Statutes  and  to  authorize  contests  of 
the  election  of  State  officers,  and  the  sections  are  published  at 
length.  The  Act  No.  24  of  1894  purports  to  amend  the  act  of  1877 
and  to  authorize  the  contests  of  municipal  offices,  and  the  act 
as  amended  is  pablished  at  length,  embracing  the  added  provision 
as  to  contests  of  election  of  municipal  offices..  In  neither  case  is 
there  the  prohibited  amendment  merely  by  reference  to  the  titles, 
but  in  both  cases  the  act  as  amended  is  published  at  length 
We,  therefore,  find  no  repugnancy  in  the  legislation  of  1877 
and  1894  to  Art.  115  of  the  Constitution  of  18t>8  or  the  correspond- 
ing Art.  30  of  the  present  Constitution. 

It  is  claimed  too  by  the  relators  that  the  acts  of  1877  and  1894  are 
violative  of  Art.  114  of  the  Constitution  of  1868,  and  of  Art.  29  of  the 
present  Constitution.  The  first  article  provided  that  the  subject  of 
every  legislative  act  shall  be  -expressed  in  its  title;  the  last  article 
includes  this  requirement  and  another  that  the  act  must  embrace 
but  one  subject.  The  title  of  the  act  of  1877  refers  to  the  sections 
of  the  Revised  Statutes  it  proposes  to  amend,  and  expresses  the 
further  purpose  to  authorize  contests  of  the  election  of  State 
officers.  The  title  of  the  act  of  1894  is  to  amend  and  re-enact  the 
act  of  1877,  and  besides  to  authorize  contests  for  municipal  offices. 
It  has  long  been  settled  that  the  constitutional  requirement  that  the 
the  title  should  express  the  subject  of  the  act  must  be  understood 
in  a  reasonable  sense,  and  to  exact  more  than  an  apt,  however  brief, 
expression  in  the  title  would  defeat  the  purpose  of  the  Constitution. 
Municipality  No.  Three  vs.  Michoud,  6  An.  605;  Lafon  vs.  Dufrocq, 
9  An.  350;  Kathman  vs.  City,  11  An.  145.  The  title  of  the  act  of 
1877  makes  a  reference  to  the  sections  of  the  Revised  Statutes  to  be 
amended,  and,  in  our  opinion,  no  statement  of  those  sections  was 
97 
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requisite  in  the  title  of  the  amendatory  act.  The  title  expressly 
annoonced  the  other  purpose  of  the  amendment.  The  act  of  1894  in 
its  title  makes  explicit  reference  to  the  act  of  1877  and  discloses  the 
other  object  to  aathorize  the  contests  of  elections  of  municipal  offices. 
We  think  that  the  titles  to  both  acts  are  sufficiently  expressive  of  the 
objects  of  each.  It  is  equally  clear  that  when  the  title  fully  covers 
the  subject  of  an  act,  to  that  extent  it  will  hold  good,  though  in  the 
body  of  the  act  there  may  be  provisions  not  covered  by  the  title. 
William  vs.  Payson,  14  An.  7  Black.  Const.  Law,  p.  288.  The  act  of 
1894,  even  in  this  view,  would  be  valid  to  authorize  the  jurisdiction 
of  contests  of  elections  to  municipal  offices  expressly  mentioned  in 
its  title. 

All  the  provisions  in  this  act  of  1894  relate  to  the  subject  of 
election  contests.  It  can  not  be  deemed  reasonable  that 
there  should  be  the  necessity  for  separate  statutes  providing  for  the 
contested  elections  of  parish,  district,  State  and  municipal  offices. 
There  is  grouped  in  the  Revised  Statutes,  in  one  section,  the  provi- 
sion for  contests  for  sheriff,  clerks,  district  attorneys  and  other  par- 
ish elective  offices.  The  later  acts  dealing  with  other  elective  offices. 
State  and  municipal,  bring  them  within  the  scope  of  the  jurisdiction 
of  the  courts  to  entertain  contests  for  elective  offices.  The  sections 
1419  and  1421  of  the  Revised  Statutes  are  taken  from  the  act  of  1855 
'<  Relative  to  elections,"  acts  of  1855,  No.  419.  As  well  might  all 
contests  for  elective  officers  now  provided  for  by  this  amendatory 
legislation  have  been  arrayed  under  the  title  of  the  act  of  1855.  In  our 
view  the  judicial  contests  of  elective  offices  have  that  closeness  of 
relation  as  to  be  deemed  one  subject  for  legislation,  and  hence  the 
act  of  1894  is  not  to  be  deemed  to  include  distinct  subjects  in  the 
sense  of  Art  30  of  the  Constitution. 

It  is  claimed  the  right  to  hold  municipal  offices  to  which  no  salary 
is  attached  is  not  appreciable  in  money,  and  hence  the  District  Court 
had  no  jurisdiction  of  the  controversy.  If  we  sustain  this  contention 
there  is  no  remedy  for  those  rightfully  elected  to  municipal  offices 
created  for  the  administration  of  government  exerted  through  the 
subordinate  agencies  created  by  the  State.  We  have  had  in  pre- 
vious cases  this  question  of  the  limitation  of  jurisdiction  to  contro- 
versies purely  pecuniary  in  their  character.  Under  the  constitu- 
tional provision  that  the  courts  shall  be  open  for  the  assertion  of  the 
rights  of  the  citizen  we  are  not  able  to  reach  the  conclusion  that  the 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1639 

Brigham  et  al.  vs.  Newton  et  al 


jarisdictional  test  of  amoont  shall  be  so  constraed  as  to  close  the 
courts  to  all  saltors  asserting  rights  of  an  important  character, 
though  not  sasceptlble  of  pecaaiary  estimate.  Oonstitation,  Art- 
11;  State  exrel.  Mayor  vs.  Judge,  86  An.  637;  Rowley  vs.  Rowley, 
19  La.  840;. State  ex  rel.  Custodian  Notarial  Records  vs.  Th6ard,  46 
An.  681;  Sheriff,  etc.,  vs.  President  Police  Jury  et  al.,  46  An.  278. 

In  all  respects  we  think  the  lower  court  has  the  jurisdiction  of  the 
controversy,  and  the  application  is  denied. 

NiCHOLLS,  C.  J.,  absent. 


No.  12,629. 
Mrs.  K.  L.  Briqham   bt  al.  vs.  C.  Newton  bt  al.  . , 

The  attorney  hoiafnj?  relations  besides  toward  his  client,  fairly  implying  he  will       1 104    n9| 
charge  himself  with  her  business  interests,  can  not  acquire  the  client's  prop-         4»  iSdU 

erty  to  her  prejudice,  the  purchase  of  the  property  by  the  attorney  being  the       --?' 

result  of  the  advice  he  gives  the  client.  Such  purchase  will  enure  to  the  client, 
subject  to  the  obligation  to  reimburse  the  attorney  his  expenses  incident  to 
the  purchase  and  management  of  the  property.  1  Story's  Equity  Jurispru- 
dence, Sees.  310, 311,  312. 

A  PPEAL  from   the  Fifth  Judicial  District  Oourt  for  the  parish  of 
^  *-    Ouachita.     Barkadale,  J.,  sitting  for  Potts,  J,,  recused. 


Stubha  d:  Russell  for  Plaintiff,  Appellant. 


Hudson,  Vaughan  &  Newton  for  Defendants,  Appellees. 


Arf^ed  and  submitted  June  10,  1897. 
Opinion  handed  down  June  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  appeal  by  the  plaintiffs  from  the  judgment 
in  favor  of  two  of  them  for  the  property  and  revenues  claimed  of  the 
defendant  O.  Newton,  the  judgment  of  the  lower  court  deuyiug  relief 
as  to  one  and  not  according  to  the  two  other  plaintiffs  the  full  meas- 
ure of  their  demand.     On  the  part  of  defendant  we   have  an  answer 
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to  the  appeal,  asking  that  as  to  one  of  the  plaintiffs,  her  relinquish- 
ment  of  title  which  the  lower  court  did  not  maintain,  be  decreed 
binding  on  her,  and  that  the  amount  of  the  credit  claimed  by  defend- 
ant be  increased. 

The  material  facts  of  this  controversy  are:  In  1889  the  three 
plaintiffs,  Mrs.  Kate  Saunders  Brigham,  J.  W.  Brigham  and  Wesley 
O.  Brigham,  all  then  minors,  became  entitled  to  a  plantation  and 
other  property  in  the  parish  of  Ouachita,  as  the  heirs  of  their  uncle. 
A  suit  was  brought  against  his  heirs  in  the  United  States  District 
Court  for  the  Western  District  of  Louisiana,  for  the  property  left  by 
him,  and  to  represent  the  plaintiffs  in  that  snit,  as  well  as  to  attend 
to  their  interests  in  the  succession  of  their  uncle,  their  mother  em- 
ployed defendant  as  counsel.  Thus  began,  in  1889,  his  relations  out 
of  which  this  controversy  arises.  The  plaintiff  rendered  the  profes- 
sional services  required,  the  suit  was  defeated  and  plaintiffs,  still 
minors,  were  put  in  possession  as  heirs  of  the  plantation  and 
other  property  falling  to  them  in  the  partition.  It  is  urged  by 
defendant  that  his  relations  with  plaintiff  and  their  mother,  sub- 
sequently qualified  as  their  tutrix,  was  simply  that  of  counsel 
in  the  suit  for  the  property  and  to  conduct  the  partition  and 
other  succession  proceedings.  The  plaintiffs  claim  be  was  not 
only  counsel,  but  the  business  agenc  of  their  mother,  not,  it  is 
said,  qualified  for  business,  and  needing  his  assistance.  The  record 
shows  he  leased  the  plantation,  received  rent  notes,  paid  taxes, 
we  infer  from  the  tax  receipts  produced  by  him,  and  attended 
to  the  plantation  business.  It  is  in  evidence  that  from  the  out- 
set in  1889,  he  was  in  habit  of  advancing  money  to  the  plaintiff's 
mother,  and  these  advances  were  kept  up  to  plaintiffs  after  they 
became  of  age.  With  relations  of  this  character  in  1890,  the  planta- 
tion was  advertised  to  be  sold  for  the  taxes  of  1889,  and  Mrs.  Saun- 
ders brought  the  tax  notice  to  him  with  the  request  he  pay  the  taxes, 
one  hundred  and  twenty-one  dollars.  He  testifies  that  he  refused; 
that  he  had  no  money  for  the  minors ;  that  he  stated  he  would  buy 
the  property  at  the  tax  sale;  that  it  would  be  security  for  advances: 
that  plaintiffs  would  have  one  year  to  redeem,  and,  besides,  he  sug- 
gested this  would  perhaps  save  the  property  in  the  event  of  an 
unfavorable  issue  of  the  Federal  court  suit  then  pending,  to  all 
which  he  testified  the  mother  consented,  and  in  turn  urged.  Her 
testimony  is,  in  substance,  she  took  the  tax  notice  to  him,  asked  him 


FOKTY-NIM'H  ANNUAL  KBPORTS,  1897.  1641 

Brigham  et  al.  vs  Newton  et  al. 

to  pay  the  taxes;  that  he  then  had  the  funds;  that  he  refused — 
stated  that  he  would  buy,  and  advised  letting  him  buy,  to  save 
the  property  from  the  litigation  in  the  United  States  Court.  This 
was  followed  by  his  purchase  of  [the  property  for  one  hundred  and 
twenty -one  dollars,  the  tax  deed  bearing  date  the  5th  of  July,  1890. 

The  value  of  the  plantation  is  averred  to  be  over  five  thousand 
dollars.  On  that  point  we  have  the  indirect  testimony  that  for  the 
years  1890,  1891  and  1892  a  lease  had  been  effected  by  defendant  for 
plaintiffs  just  previous  to  this  tax  sale  at  seven  hundred  and  fifty 
dollars  per  annum. 

As  to  the  means  of  plaintiffs  when  this  tax  sale  occurred,  the 
record  shows  that  the  three  rent  notes  aggregatin^i:  two  thousand 
and  seventy- five  dollars  were  received  by  defendant,  turned  over 
or  placed  at  the  mother's  disposal,  and  were  used  by  her  as  collateral 
to  secure  his  advances,  at  the  time  of  the  sale  much  less  than 
the  notes;  these  notes  were  paid  later,  and  there  is  in  the  record 
his  receipt  to  her  for  the  proceeds.  Besides  the  notes  the  minors 
owned  stock  in  an  ice  company,  which  realized,  later,  one  thousand 
.one  hundred  dollars.  In  June,  1890,  but  a  few  days  before  the  sale, 
we  find  a  paper  purporting  to  be  a  private  sale  of  this  stock  to  de- 
fendant, later  on  an  order  of  court  for  the  sale  and  an  agreement  by 
her  that  defendant  should  apply  the  proceeds,  eleven  hundred  dol- 
lars, for  his  fee  in  the  Federal  court  litigation.  The  bearing  of  this 
testimony  on  the  question  of  the  ability  of  the  plaintiff's  mother  to 
pay  a  tax  bill  of  one  hundred  and  twenty-one  dollars,  and  avert  the 
.sale  of  a  valuable  plantation,  has  been  vigorously  pressed  in  the 
argument. 

After,  as  before  this  tax  sale,  defendant  continued  his  advances 
to  plaintiffs  and  to  the  mother.  He  claims  to  have  applied  the  rent 
notes  to  their  wants,  and  it  is  impressive  if  the  tax  sale  carried  the 
title  the  rents  were  his  from  July,  1890.  There  are  brought  up  in 
this  record  a  mass  of  letters  and  notes  addressed  to  defendant  by 
plaintiffs  and  their  mother  for  money  to  pay  store  bills,  doctors' 
bills  and  other  wants  of  the  family.  Up  to  a  short  time  before  the 
institution  of  this  suit,  the  defendant  responded  to  these  demands, 
and  the  whole  course  of  dealing  seems  to  imply  that  he  stood  in  a 
very  different  relation  than  that  of  mere  counsel  in  the  suit  in  the 
.Federal  court,  and  reflects  a  light  backward  to  the  tax  sale  when  he 
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porchased  the  property  at  the  tax  sale,  the  aeqael  of  the  mother's 
application  to  pay  the  taxes. 

It  also  appears  that  the  defendant  made  an  offer  of  settlement 
with  the  plaintiffs  which  they  declined.  It  farther  appears  that 
subsequent  to  the  tax  sale  he  obtained  in  the  coarse  of  his  advances 
relinquishments  of  title  from  plaintiffs  on  which  he  relies.  All  rela- 
tions came  to  a  close  by  the  disinclination  of  defendant  to  continue 
his  advances  and  this  suit  followed. 

The  petition  charges,  in  effect,  the  tax  sale  was  a  nullity  by  rea- 
son of  the  relation  of  attorney  and  client  subsisting  between  the 
parties ;  that  the  defendant  had  money  in  his  hands  to  pay  the  taxes 
and  his  purchase  was  a  violation  of  duty  and  trust;  on  the  same 
grounds,  and,  besides,  because  a  private  sale  of  minor's  property  for 
no  price  paid,  the  sale  of  the  ice  stock,  it  is  averred,  conferred  no 
title  on  defendant ;  the  relief  sought  is  a  judgment  for  the  property, 
its  revenues  and  for  the  ice  stock  and  its  dividends.  The  answer  avers 
the  validity  of  the  tax  sale;  that  there  was  no  agency  to  preclude 
him  from  purchasing;  that  plaintiffs  have  ratified  it  by  their  subse- 
quent conduct  and  the  relinquishments  of  title;  there  are  also  the 
pleas  of  prescription  of  one  and  three  years;  and  in  the  alternative 
th^re  is.the  prayer,  if  the  sale  is  annulled,  that  he  have  judgment  for 
useful  improvements,  taxes  paid,  and  there  are  reconventional 
demands  for  the  amounts  advanced  plaintiffs,  evidenced  by  the  mass 
of  vouchers  brought  up  in  the  originals,  and  in  respect  to  which  we 
are  not  much  aided  by  classification  in  the  briefs,  pleadings  or  dis- 
cussions. The  judgment  of  the  lower  court  was  in  favor  of  two  of 
the  plaintiffs,  Mrs.  Brigham  and  Wesley  G.  Saunders,  the  one  coming 
of  age  in  1891  and  marrying  soon  after,  the  other  attaining  majority 
in  1894,  for  the  property;  rejecting  the  demand  of  J.  W.  Saunders 
attaing  his  majority  after  the  tax  sale,  and  the  lower  court  holding 
him  bound  by  his  relinquishment.  The  lower  court,  excluding  all 
inquiry,  as  we  gather  the  theory  of  the  judgment,  of  revenues  prior 
to  1892,  and  all  claims  of  defendant  for  improvements,  but  charging 
Mrs.  Brigham  and  W.  G.  Saunders  with  the  amounts  advanced  them, 
and  crediting  them  with  the  revenues  subsequent  to  1892,  decreed 
each  liable  to  defendant  on  this  method  of  adjusting  accounts,  one 
for  six  hundred  and  seventy- six  dollars,  and  the  other  for  three 
hundred  and  eighty -two  dollars.  As  to  the  ice  stock  the  judgment 
maintains  defendant's  title.      As  already  stated   plaintiffs  on  this 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1648 

Brigham  et  al.  vs.  Newton  et  al. 

appeal  insist  on  the  demands  in  the  petition ;  defendant  asks  in  his* 
answer  for  the  modification  already  stated. 

The  relation  defendant  bore  to  these  plaintiffs  and  their  mother, 
who  engaged  his  services,  is,  in  our  opinion,  of  controlling  in- 
fluence. His  position  is  that  he  stood  simply  as  their  counsel  in 
the  litigation  in  the  Federal  court,  and  was  as  free  to  buy  at  the 
tax  sale  as  any  stranger.  The  property  he  bought,  i.  e.  the  plan- 
tation, was  the  subject  of  the  litigation  in  which  he  was  counsel. 
His  relation  in  that  capacity  alone  imposed,  in  our  view,  a  restric- 
tion of  his  capacity  to  buy  his  client's  property.  The  confidence 
that  the  client  gives  to  his  attorney ;  the  influence  the  relation  itself 
enables  the  attorney  to  exert  is  the  basis  of  the  general  pridtsiple  that 
any  transaction  between  the  client  and  attorney  by  which  he  obtains 
the  client's  property  will  be  scrutinized  closely  and  set  aside  when 
the  attorney  is  benefited  at  the  client's  expense.  The  principle 
needs  no  elaboration,  is  of  constant  recognition,  and  finds  the  clearest 
exposition  in  the  text- books  and  decisions.  -  1  Story's  Equity  Juris- 
prudence, Sees.  310,  311,  312.  There  was  more  than  the  relation  of 
client  and  attorney  in  this  case.  The  current  of  the  testimony  is 
that  the  plaintlfP's  mother  looked  to  defendant  for  that  attention  to 
her  business  she  was  unwilling  or  incompetent  to  bestow.  At  the  out- 
set he  leased  for  her  the  plantation.  Whether  delivered  to  him  or 
pledged  for  his  advances  we  find  him  practically  in  control  of  the 
rent  notes,  when  but  a  small  amount  was  due  him  for  advances. 
With  these  securities  for  his  advances  in  his  hands  or,  as  we  conclude, 
would  have  been  delivered  to  him,  if  asked  for,  she  might  well  ex- 
pect he  would  make  the  small  advance  for  the  taxes.  If  we  look 
beyond  the  beginning  of  defendant's  relation  for  the  illustration  of 
its  character,  all  the  usual  indications  present  themselves  that  mark 
the  informal  agencies  so  usual  in  everyday  life.  In  1889,  1890, 
1891,  1892  and  to  a  later  period  there  are  the  frequent  calls  on  him 
from  plaintifPs  and  their  mother  for  such  money  as  they  required. 
True  he  treats  them  as  loans  or  advances.  They  carry  to  our  minds 
a  deeper  significance.  Unless  these  defendants  had  some  right  to 
call  on  him,  it  is  not  reasonable  to  suppose  they  would  have 
made  these  calls  on  him  for  money,  and  still  less  conceivable  he 
would  have  responded.  In  our  view  the  entire  intercourse  between 
these  parties  from  the  outset  puts  the  defendant  in  the  posi- 
tion that  authorize  her  when  threatened  with   a  tax  sale  to  seek 
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his  advice  and  assistance,  and  in  that  appreciation  she  carried  to  him 
the  tax  notice.  If  he  had  simply  refused  notwithstanding  her  notes 
were  practically  at  his  disposal,  it  was  reasonable  to  suppose  she  could 
and  would  have  made  other  arrangements  to  avert  a  tax  sale  of 
a  valuable  plantation  for  the  pittance  of  one  hundred  and  twenty - 
one  dollars,  but  instead  he  made  the  suggestion  consented  to  by 
her,  it  is  true,  of  the  sale  and  purchase  by  himself.  If  then  the  rela- 
tion of  attorney  as  a  general  rule  precludes  his  purchase  of  the  client's 
property  there  is  in  this  case  the  added  force  to  the  prohibition 
arising  from  the  intercourse  and  transactions  between  defendant  and 
the  plaintiff's  mother  which  prompted  her  to  call  on  him  for  that 
advice  directly  leading  to  his  purchase.  Can  he  profit  by  that  pur- 
chase to  the  iujury  of  the  client  who  sought  his  advice?  It  seems  to  us, 
too,  that  with  the  large  margin  of  the  rent  notes  unpledged  at  the  time 
without  reference  to  the  one  thousand  one  hundred  dollars  of  ice  stock, 
the  subject  it  is  true  of  the  private  sale  to  defendant,  but  a  short  time 
previous,  and  the  ownership  of  a  valuable  plantation,  excluding  any 
necessity  to  sell  the  plantation  for  one  hundred  and  twenty-one  dol- 
lars, there  is  the  greater  reason  to  hold  that  defendant's  relation  to 
these  plaintiffs,  whether  viewed  as  counsel,  or  in  that  other  aspect 
in  which  the  testimony  presents  him,  precluded  his  acquisition  of  the 
property. 

There  is  yet  another  view  that  has  had  its  weight  with  us.  It  is 
difficult  to  resist  the  conclusion  from  defendant's  subsequent  conduct 
that  he  did  not  appreciate  his  title  as  ownership  in  the  ordinary 
sense.  The  significance  of  his  advances  to  parties  who  had  no  claim 
on  him  if  he  was  vested  with  full  title,  is  obvious.  The  absence 
of  any  claim  on  his  part  as  purchaser  to  the  rent  notes  which  the 
tax  sale  carried,  if  it  conveyed  ownership  at  all,  is  impressive.  We 
have  in  the  record  more  than  one  effort  on  his  part  to  obtain  relin- 
quishments of  plaintiff's  claims  to  the  property.  There  was  no  occa- 
sion for  any  surrender  to  him  of  their  claims  if  the  tax  title  had  the 
efficacy  now  attributed  to  it.  With  all  the  light  obtainable  from  the 
record  and  the  application  of  the  appropriate  legal  principle,  we  can 
not  hold  the  tax  title  obtained  under  the  circumstances  of  this  case 
divested  plaintiff's  ownership. 

If,  then,  the  defendant  held  the  legal  title  with  that  reservation 
in  favor  of  the  plaintiffs,  the  law  implies  and  the  facts  support,  could 
he  impose  conditions  or  terms   on  them  other  or  beyond  the  reim- 
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barsement  of  his  expenses  incident  to  his  purchase?  In  the  ordinary 
case  the  tax  title  becomes  absolute  by  the  failure  to  redeem.  But 
can  redemption  be  stipulated  or  failure  to  redeem  invoked  to  con- 
vert into  an  absolute  title,  one  originating  in  trust  and  confidence, 
and  the  character  of  which  is  so  well  defined  by  law?  The  answer 
we  think  obvious. 

The  relinquishments  of  title  by  Mrs.  Brigham  and  J.  W.  Saunders 
are  relied  on  by  defendants.  We  must  in  considering  these 
relinquishments  give  doe  weight  to  the  circumstances  in  which 
the  papers  were  obtained.  The  defendant  had  possession  of 
the  plantation  and  in  the  full  enjoyment  of  its  revenues. 
The  rent  notes  that  might  have  saved  the  plantation  were  absorbed, 
it  is  claimed,  by  defendant's  advances  and  interest;  the  ice  stock, 
worth  one  thousand  one  huadred  dollars,  had  been  taken  before  the 
tax  sale  under  the  private  sale,  followed  by  the  judicial  sale.  In 
less  than  two  years  these  plaintiffs  had  lost  all  the  property  derived 
from  their  uncle,  and  which  at  his  death  seems  to  have  been  wholly 
unincumbered.  It  was  in  the  course  of  the  advances  by  the  defend- 
ant to  Mrs.  Brigham  and  J.  W.  Saonders  that  these  relinquishments 
were  made.  If  we  can  rely  on  their  numerous  applicatiocs  it  was 
destitution  that  prompted  their  requests  for  pecuniary  aid  from  de- 
fendant, on  whom  they  conceived  they  had  a  claim.  The  notes  and 
letters  for  the  money  that  defendant  gave  are  appealing  in  their 
character  in  describing  the  distress  for  clothes,  food  and  necessa- 
ries. What  effect  can  we  give  relinquishments  under  such  circum- 
stances, if  title,  legal  or  equitable,  existed  in  those  from  whom  these 
relinquishments  were  obtained?  The  relinquishments  purport  to  be 
one  for  money  loaned;  another  for  value  received,  another  is 
attached  to  a  receipt  of  fifteen  dollars  in  full  settlement  of  all  her 
claims  for  the  property  inherited  by  her.  Others  are  of  . 
similar  character;  all  evidently  based  on  the  various  sums  from 
time  to  time  advanced  by  the  defendant.  We  can  not  adjust  the 
accounts  between  these  parties  by  classification  necessarily  of  great 
detail  based  on  the  mass  of  vouchers  in  the  record.  As  we  read 
the  record  there  was  the  application  in  1892  of  the  two  thousand  dol- 
lars derived  from  the  rent  notes.  That  must  have  settled  the 
advances,  or,  at  least,  a  large  part,  up  to  that  date.  The  amounts, 
claimed  from  the  plaintiff  in  this  suit  are,  respectively,  six  hundred 
and  fifty  dollars,  one  thousand  and  fifty -five  dollars  and  nine  hun- 
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dred  and  fifty- Ave  dollars.  With  the  settlement  in  1802,  absorbing 
the  two  thousand  dollars,  and  in  view  of  the  amounts  claimed  to  be 
still  due,  on  what  basis  approximatins:  to  equivalents  do  the  relin- 
quishments rest  of  the  title  to  the  plantation.  They  are  supported 
by  no  adequate  consideration.  If,  as  we  think,  the  defendant  held 
the  plantation  for  the  heirs,  they  were  entitled  to  the  property ;  he 
was  entitled  to  be  reimbursed  his  advances,  but,  in  our  opinion,  he 
could  not  defeat  plaintiffs'  right  to  property  by  relinquishments  based 
on  advances  to  parties  entitled  to  the  property  and  its  revenues. 
There  are  grave  charges  coDuected  with  the  obtaining  these  receipts. 
We  pass  over  this  part  of  the  case.  We  feel  bound  to  state  such 
charges  are  not  to  be  readily  accepted  and  we  do  not  think  they  are 
proved. 

The  ice  stock  transaction  has  been  the  subject  of  severe  criticism. 
We  can  not  recognize  the  private  sale  of  minors'  property,  but  there 
was  a  subsequent  judicial  sale.  It  is  proved,  however,  that  defend- 
ant stipulated  for  his  fee  of  one  thousand  one  hundred  dollars,  and 
we  conclude  earned  it.  It  is  not  questioned  the  ice  stock  brought 
its  full  value,  one  thousand  one  hundred  dollars,  and  the  proceeds  of 
the  stock  paid  the  fee,  and  that  fee  for  services  in  the  interest  of 
minors  to  protect  their  property  was  binding  on  the  plaintiffs. 

We  have  been  compelled  to  apply  to  this  case  legal  principles 
from  which  we  are  inclined  to  believe  defendant  did  not  intend  to 
depart.  He  did  not  seek  the  position  in  which  he  found  himself 
after  his  purchase.  He  was  clothed  with  the  legal  title.  The  prop- 
erty required  expenses  to  keep  it  in  proper  condition.  The  plain- 
tiffs had  no  means  to  redeem  and  none  to  pay  him  either  the  money 
paid  for  the  tax  title,  or  for  the  improvements  on  the  property  he 
was  compelled  to  make,  nor  his  advances,  small  as  we  think  they 
were,  in  comparison  with  the  rent  notes  used  for  that  purpose.  It  is 
in  proof  he  offered  a  settlement,  but  no  settlement  requiring 
money  from  plaintiffs  was  in  their  power  and  his  retention  of  the 
property  and  this  suit  was  the  result. 

The  views  expressed  indicate  our  conclusions  as  to  the  proper  ad  - 
justment  of  the  rights  of  the  litigants.  The  plaintiffs  are  entitled  to 
the  plantation  and  its  revenues  from  the  date  of  his  purchase. 
Although  defendant's  advances  were  in  part  to  the  tutrix,  we  do  not 
think  he  is  to  be  subjected  to  the  rule  that  restricts  the  charges  of 
the  tutrix  to  amounts  within  the  minor's  revenues.     The  defendant 
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could  have  discharged  himself  from  all  liability  by  transferring  to 
her  the  property  and  its  revennes.  Every  payment  or  advance  by  him 
to  the  tatriz  or  to  Mrs.  Brigham  after  her  marriage,  and  W.  G« 
Sannders  after  his  majority,  and  to  J.  W.  Saanders,  are  to  be  allowed 
him  with  interest.  To  the  extent  the  plantation  has  been  improved 
in  valae,  the  fnll  amonnt  of  taxes  and  other  necessary  expenses  for 
the  maintenance  of  the  plantation  mast  be  reimbursed.  In  the  con- 
dition of  the  record  we  can  not  adjust  the  accounts,  but  will  remand 
the  case  for  that  purpose. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed;  it  is  further  ordered, 
adjudged  and  decreed  that  plaintiffs  be  and  they  are  hereby  decreed 
to  be  the  owners  of  the  plantation  sued  for  in  this  case  and  described 
in  their  petition;  that  defendant's  tax  title  thereto,  of  date  5th  July, 
1890,  be  annulled ;  that  plaintiff  do  have  and  recover  from  defendant 
the  revenues  thereof  from  the  date  of  his  purchase,  diminished  by 
the  taxes,  value  of  useful  improvements  made  by  defendant  and  by 
all  payments  or  advances  by  him  to  Mrs.  Saunders  as  tutrix,  or  to 
the  plaintiffs,  with  the  interest  thereon,  the  revenues  for  1890,  1891 
and  1892  being  fixed  by  the  rent  notes ;  that  to  adjust  the  account 
the  case  be  and  is  hereby  remanded,  and  in  all  other  respects  tha 
plaintiff's  demands  be  rejected  and  that  defendant  pay  costs. 


49  1M7| 


No.  11,448. 
A.  Mbybks  &  Bbo.  vs.  W.  H.  Henderson  et  als.  J0®I 

1.  The  partial  destraction  of  leased  premises  does  not  of  itself  dissolve  tl^e  lease. 

If  the  demand  of  the  lessee  for  the  cancellation  of  the  lease  is  resisted,  tho 
fact  of  partial  destruction  must  be  necessarily  decided  by  the  court  according, 
to  the  circumstances. 

2.  The  abrogation  of  leases  Is  not  favored  except  In  extreme  cases.   But  where  the 

partial  destruction  has  been  of  such  nature  as  to  menace  discomfort  to  the 
tenant  during  the  entire  term;  to  cause  the  tenant  to  abandon  the  premises 
in  order  that  repairs  may  be  made;  when  the  premises  are  no  longer  suitable 
to  the  purposes  for  which  they  were  leased— in  such  cases  the  contract  of  lease 
should  be  annulled. 

A  PPBAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleansw 
King^  J. 
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Litzarua,  Moore  A  Lace  for  Plaintiffs,  Appellees. 


FenneVy  Henderson  A  Fenner  for  Defendants,  Appellants. 


Argaed  and  sabmitted  April  26,  1894. 
Opinion  handed  down  May  7,  1894. 


Argned  and  sabmitted  on  application  for  rehearing  November  7, 
1894. 
Opinion  handed  down  January  2,  1895.* 


The  opinion  of  the  coart  was  delivered  by 

McEnbbt,  J.  The  plaintiffs  leased  from  defendant,  Henderson, 
the  property  No.  100  Canal  street,  for  a  term  of  five  years  from  1st 
October,  1890. 

The  property  was  partially  destroyed  by  fire,  and  this  suit  was  in- 
stituted by  plaintiffs  to  annul  the  lease. 

There  was  judgment  for  plaintiffs  and  defendant  appealed.  The 
lessors  admit  the  partial  destruction  of  the  property,  and  are 
Tilling  to  remit  that  part  of  the  price  of  the  lease  during  the  time 
Che  building  was  undergoing  repairs.  There  is  an  energetic  contro- 
versy in  the  case  as  to  the  interpretation  of  Art  2697,  0.  C,  whether 
the  right  of  election  to  so  ddmand,  in  case  of  partial  destruction  of 
the  premises,  the  reduction  of  the  rent,  or  the  dissolution  of  the 
contract  of  lease,  when  made  by  the  lessee,  becomes  absolute  when 
exercised,  leaving  no  discretion  to  the  court,  which  is  bound  to  give 
judgment  in  accordance  with  the  election  made  by  the  lessee.  Prac- 
tically, the  discussion  amounts  to  little,  for  if  the  lessor  resists  the 
demand  of  the  lessee  for  the  dissolution  of  the  lease,  the  question  of 
^' partial  destruction"  must  necessarily  go  to  the  courts  for  solu- 
tion.    It  becomes  one  of  fact. 

Article  2697,  O.  C,  says:  <'  If  during  the  lease  the  thing  be  totally 
destroyed  by  an  unforeseen  event,  or  if  it  be  talsen  for  a  purpose  of 
public  utility,  the  lease  is  at  an  end.  If  it  be  only  destroyed  in  part, 
the  lessee  may  either  demand  a  diminution  of  the  price  or  a  revoca- 
tion of  the  lease." 


*  This  case  should  have  boon  published  fn  the  46th  Annual  Beports. 
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Article  2699  says:  '<  If  without  any  faalt  of  the  lessor  the  thing 
ceases  to  be  fit  for  the  purposes  for  which  it  Vas  leased,  or  if  the  use 
be  much  impaired,  as  if  a  neighbor,  by  raising  his  walls  shall  inter- 
cept the  light  of  the  house  leased,  the  lessee  may,  according  to  cir- 
camstances,  obtain  the  annulment  of  the  lease,  but  has  no  claim  for 
indemnity." 

From  the  above  article  it  is  clear  that  it  is  not  every  partial  de- 
struction which  will  dissolve  the  lease,  but  it  depends  upon  the  facta 
of  each  case,  <' according  to  the  circumstances,"  whether  the  lease 
shall  be  annulled.  It  may  be  that  only  portions  of  the  building  may 
be  destroyed  which  would  not  disturb  the  quiet  possession  of  the 
lessee,  or  greatly  inconvenience  him,  such  for  instance  as  the  partial 
destruction  of  ornamental  work,  exterior  cornices,  galleries,  sheds, 
etc.  It  would  be  quite  different  if  there  were  such  a  partial  destruc- 
tion as  to  expose  the  inmates  of  the  house  and  their  property  to  the 
elements,  thus  compelling  them  to  abandon  the  house  and  deliver  it 
into  the  possession  of  the  lessor  for  purposes  of  repair.  In  such  a 
contingency  the  thing  leased  ceases  to  be  in  that  condition  to  serve 
the  purposes  for  which  it  was  leased,  and  the  lessee's  peaceable  pos* 
session  of  the  thing  leased  is  disturbed.  G.  C.  2692;  Ooleman  vs» 
Height,  14  An.  670. 

In  case  of  Dassau  vs.  Husband,  6  An.  279,  the  court  said  that 
*<  the  lawgiver  did  not  contemplate  the  dissolution  of  leases,  except 
in  extreme  cases,  but  rather  an  equitable  indemnity  to  the  tenant  for 
a  temporary  inconvenience  sustained  unexpectedly  and  without  the 
fault  of  the  lessor."  And  this  doctrine  has  been  affirmed  in  17  An. 
322;  12  An.  82  ^,  21  An.  23.  Bat  when  the  partial  destruction  has 
been  of  such  a  nature  as  to  menace  discomfort  to  the  tenant  during 
the  entire  term ;  to  cause  the  tenant  to  abandon  the  premises  in 
order  that  repairs  may  be  made  when  the  premises  are  no  longer 
suitable  for  the  purposes  for  which  they  were  leased,  in  such  cases  it 
is  clear  that  the  lease  should  be  annulled. 

The  partial  destruction  of  the  building  leased  by  plaintiifs  from 
defendants  made  it  entirely  unfit  for  the  purposes  for  which  it  was 
leased.  It  was  a  wreck.  It  was  not  habitable;  it  was  unfit  for  the 
storage  of  goods  and  merchandise.  The  necessary  repairs  to  it 
required  some  months  for  their  completion. 

If  these  facts  alone  were  i^esented  the  plaintiffs  would  be  entitled 
to  a  decree  annulling  the  lease. 
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Bnt  there  is  an  insarmountable  obstacle  to  granting  the  relief 
prayed  for  by  plaintiffs.  On  28th  January,  1892,  the  plaintiffs 
bxoaght  sait  against  M.  H.  Rothschild  &  Go.  for  an  alleged  lease  to 
them  of  the  bailding  100  Oanal  street.  In  this  snit  there  was  jndg- 
ment  for  defendants  and  the  plaintiffs  appealed  to  this  conrt.  This 
suit  is  still  pending.  In  their  petition  in  the  snit  against  Rothschild 
A  Oo.  they  aver  <*  your  petitioners  tendered  to  M.  H.  Rothschild  A  Co. 
the  premises  No.  100  Oanal  street  and  placed  the  use  and  occupancy 
of  the  same  at  their  disposal,  and  that  said  premises  are  vacant  and 
unoccupied,  and  that  Rothschild  A  Co.  refuse  to  pay  under  their 
contract  the  rent  therefor."  This  sublease  was  made  10th  August, 
1892,  for  the  unexpired  term  of  plaintiff's  lease  from  the  Hender- 
sons. The  partial  destruction  of  the  building  occurred  on  21st  Sep- 
tember, 1893. 

Thus  by  their  continuous  judicial  action  the  plaintiffs  have  placed 
it  beyond  their  power  to  surrender  the  leased  premises  to  the  owners. 
The  suit  was  a  notice  to  them  that  they  desired  the  continuance  of 
the  lease.  The  lessors  could  not  take  possession  of  this  property  in 
the  face  of  the  judicial  declarations  of  plaintiffs.  These  facts — these 
judicial  declarations  of  the  plaintiffs  bring  this  case  directly  within 
the  ruling  of  Penn  vs.  Kearney,  21  An  ,  p.  21.  In  that  case  the 
defendant  retained  a  portion  of  the  leased  premises,  a  part  of  which 
had  been  destroyed  by  Are.  In  a  suit  against  him  for  the  rent  he 
prayed  in  answer  for  an  annulment  of  the  lease  on  account  of  this 
partial  destruction.  The  language  of  the  court  may  be  appropriately 
applied  here.  *<If  the  defendant  had  surrendered  to  plaintiffs  the 
whole  premises  our  conclusion  might  have  been  different,  though 
even  in  such  a  case  it  must  be  remembered  that  our  laws  do  not 
favor  the  abrogation  of  leases  where  the  lessor  is  not  in  fault." 

It  is  contended  by  plaintiffs  that  the  effect  of  this  suit  against 
Rothschild  A  Co.  is  done  away  with  by  an  agreement  between  them 
and  Rothschild  A  Co.  The  agreement  was  that  Rothschild  A  Go. 
assented  to  this  suit,  and  they  were  to  receive  whatever  benefits 
which  might  result  from  the  suit  instituted  against  these  defendants. 
This  agreement  can  not  affect  the  issues  in  this  case.  It  can  not 
prejudice  the  rights  of  defendants  who  were  not  parties  to  it.  As 
matters  are  presented  plaintiffs  have  placed  it  beyond  their  power, 
as  stated  above,  to  surrender  the  properly  to  the  lessors,  who  have 
been  deprived  of  its  possession  by  the  judicial  acts  of  plaintiffs.     In 
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effect  the  continuance  of  their  proceedings  against  Rothschild  was  a 
demand  for  the  continuance  of  the  lease,  otherwise  it  would  have  been 
out  of  their  power  to  deliver  possession  to  and  maintain  the  same  in 
Rothschild  &  Co.  for  the  unexpired  term.  They,  in  fact,  kept  pos- 
session in  order  to  deliver  to  Rothschild.  This  is  inconsistent  with  a 
demand  for  a  dissolution  of  the  lease.     28  An.  28. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed  that  there  be  judgment  in  favor  of 
defendants,  dismissing  plaintiffs'  suit  and  dissolving  and  setting 
aside  the  injunction  herein,  the  plaintiffs  to  pay  costs. 

On  Application  fob  Rbhbabing. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  plaintiffs  leased  from  defendant  Henderson 
the  property  No.  100  Oanal  streec,  for  a  term  of  five  years,  from 
October  1,  1890. 

The  property  was  partially  destroyed  by  fire  on  the  2l8t  of  8ep* 
tember^  1893.  This  suit  was  instituted  on  October  <?,  1893y  to  annul  the 
lease,  plaintiffs  having  met  with  a  refusal  the  day  previous  (October 
2,  1893)  to  a  demand  for  the  return  of  the  notes  for  the  unex- 
pired term  of  the  lease.  Judgment  was  rendered  io  the  case  on  the 
9th  of  January^  1894,  in  the  District  Court,  annulling  the  lease  as 
prayed  for.  Defendants,  on  the  2Sd  of  January,  1894,  perfected  a 
suspensive  appeal  from  the  judgment  by  giving  the  required  bond, 
and  this  court,  on  the  seventh  day  of  May,  1894,  reversed  the  judg- 
ment of  the  lower  court. 

Plaintiffs  applied  for  a  rehearing.  # 

At  the  time  of  the  judgment  rendered  by  us,  the  suit  of  A.  Meyer 
&,  Bro.  vs.  M.  H.  Rothschild,  to  which  reference  is  made  hereafter, 
was  also  before  as,  under  an  appeal  taken  by  the  plaintiffs  therein 
from  a  judgment  adverse  to  them.  Upon  the  same  day  that  our 
judgment  was  rendered  in  the  present  suit,  we  affirmed  the  judg- 
ment rendered  in  that  case  by  the  lower  court  and  our  judgment  has 
become  final.     46  An. 

In  the  opinion  heretofore  rendered  by  us,  in  the  case  now  before 
us,  we  held  that  <<  the  partial  destruction  of  the  building  leased  by 
plaintiffs  from  defendants  made  it  entirely  unfit  for  the  purposes  for 
which  it  was  leased.     It  was  a  wreck.     It  was  not  habitable ;  it  was 


1552  SUPREME  COURT  OF  LOUISIANA. 

Meyers  ft  Bro.  vs.  Henderson  et  als. 

nnfit  for  the  storage  of  goods  and  merchandise.  The  necessary 
repairs  to  it  reqaired  some  months  for  their  completion,"  and  we 
declared  that  '^  if  these  facts  alone  were  presented,  the  plaintifb 
would  be  entitled  to  a  decree  annulling  the  lease."  We  see  no  rea- 
son to  change  our  views  so  expressed. 

We  have  carefully  considered  the  grounds  which  defendants 
assign  as  those  which  legally  stand  in  the  way  of  the  relief  prayed 
for  by  the  plaintiffs. 

It  appears  that  in  the  summer  of  1892  one  M.  H.  Rothschild  nego- 
tiated with  the  attorney  of  the  present  plaintiffs  for  the  unexpired 
term  of  their  lease  for  the  price  of  five  thousand  two  hundred  and 
fifty  dollars  per  year.  Security  was  demanded  from  Rothschild, 
who  was  either  unable  or  unwilling  to  give  it.  On  the  10th  August, 
1892,  a  verbal  agreement  was  reached  by  which  he  consented  to  take 
the  unexpired  term  by  paying  in  advance,  with  a  discount  of  eight 
percent.  After  this  agreement,  he  declined  to  take  the  premises, 
and  A.  Meyer  &  Bro.,  on  the  28th  of  January,  1893,  brought  suit 
against  him  for  the  recognition  and  enforcement  of  their  alleged 
rights  under  the  same. 

In  the  petition  in  that  suit  they  alleged  that  they  had  leased  the 
property  to  Rothschild,  and  had  tendered  him  the  premises  and 
placed  the  use  and  occupancy  of  the  same  at  his  disposal,  and  that 
the  premises  were  vacant  and  unoccupied,  and  that  he  refused  to 
pay  under  his  contract  the  rent  therefor. 

Rothschild  denied  that  there  was  any  valid  contract  of  lease,  and 
specially  relied  upon  the  fact  that  the  lease  from  the  Hendersons  to 
Meyer  &  Bro.  contained  a  clause  prohibiting  their  leasing  the  prop- 
erty to  others  without  the  consent  of  the  original  lessors,  and  that 
this  consent  had  never  been  given.  The  District  Court  on  August 
17,  1893,  sustained  the  defence  set  up,  and  rendered  judgment  in 
favor  of  Rothschild  against  the  plaintiffs.  The  plaintiflfs  appealed, 
perfecting  their  appeal  by  giving  bond  on  September  6,  1898.  The 
transcript  of  appeal  was  duly  filed  (November  9,  1893)  in  this 
court,  argument  on  both  sides  beard,  and  our  judgment  of  affirmance, 
to  which  we  have  alluded,  was  rendered  on  the  7th  day  of  May, 
1894. 

In  our  opinion  we  declared  that  the  consent  of  the  Hendersons  to 
the  lease  had  never  been  obtained,  and  this  our  conclusion  was  to  a 
great  extent  based  upon  the  testimony  of  the  agents  of  the  Hender* 
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tK>n8  wbich  had  been  taken  npon  the  trial.  Holding  that  '<  this  con- 
sent was  essential  to  the  perfection  of  a  contract  of  lease  between 
the  parties  who  could  not  by  any  agreements  between  themselves 
«npply  the  missing  link,"  and  that  this  consent  had  not  been  given, 
we  necessarily  sustained  the  judgment  appealed  from. 

While  defendants  offered  in  evidence  in  the  lower  court  the  record 
of  the  District  Oourt  in  the  case  of  A.  Meyer  &  Bro.  vs.  Rothschild, 
it  was  not  in  support  of  any  plea  or  averment  in  their  answer,  set- 
ting up  the  pleadings  in  that  case,  or  the  course  pursued  by  the 
plaintiffs  therein,  as  a  special  defence  or  bar  to  this  suit,  but  evi- 
dently in  aid  of  the  position  then  taken  by  them,  that  at  the  time  of 
the  fire  and  before  the  same,  A.  Meyer  &  Bro.  had  gone  to  another 
building,  and  had  no  intention  of  occupying  or  remaining  in  the  prop- 
erty leased  by  the  Hendersons,  and  that  th'srefore  no  injury  was  occa- 
sioned them  by  the  temporary  unfit ness  of  the  building  for  occupancy. 
The  objection  taken  by  the  plaintiff  to  the  admissibility  generally  of 
the  record,  and  the  remarks  of  the  District  Judge,  in  passing  upon 
the  objections  and  restricting  the  reception  of  the  evidence,  show 
this  to  have  been  the  fact. 

Defendants  press  upon  us  that  the  fact  that  A.  Meyer  &  Bro.  had 
made  a  lease  to  Rothschild  is  undisputed ;  that  this  is  shown  by  the 
judicial  allegations  in  their  suit  against  him,  and  they  urge  upon  us  that 
they  were  prosecuting  that  suit  at  the  time  the  cause  for  dissolution 
of  the  lease  arose,  and  that  they  continued  to  prosecute  the  same 
during  the  whole  period  of  the  pendency  of  the  present  suit;  that 
proof  of  these  facts  is  entirely  equivalent  to  a  judicial  admission 
made  in  the  present  case  on  the  trial  thereof.  In  their  brief  on  re- 
hearing, they  say  they  were  not  aware  when  their  answer  was  filed 
(as  the  Rothschild  record  had  not  yet  been  lodged  in  the  Supreme 
Court) ;  that  plaintiffs  still  continued  the  prosecution  of  their  suit 
against  him,  hence  the  absence  of  special  plea  of  the  sublease,  but 
that  the  evidence  was  admissible  under  the  general  issue — that 
defendant  could  urge  under  the  general  issue  plaintiffs'  failure  to 
establish  a  condition  precedent  to  his  right  of  recovery — that  their 
retention  of  the  right  of  occupancy  was  a  condition  precedent 
to  their  right  to  sue  for  a  dissolution  of  the  lease,  and  their  sublease 
to  Rothschild  operated  an  abandonment  of  their  right  of  occupancy. 
They  contend  that  plaintiffs,  by  their  contiouous  judicial  action, 
placed  it  beyond  their  power  to  surrender  the  leased  premises 
98 
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to  them ;  that  the  salt  waa  a  notice  to  them  that  they  desired  a  con- 
tinnance  of  the  lease.  That  the  lessors  could  not  take  possession  of 
this  property  in  the  face  of  the  jadicial  declarations  of  plaintiffs,  and 
that  these  judicial  declarations  bring  the  case  directly  within  the 
ruling  in  Penn  V8.  Kearney,  21  An.  21,^^  They  further  declare  that 
it  is  evident  that  no  question  of  estoppel  arises  in  the  case. 

An  examination  of  the  Rothschild  record  in  the  lower  court  shows 
that  that  case  was  tried,  judgment  rendered  and  appeal  to  the 
Supreme  Court  perfected  before  the  fire  which  caused  the  partial 
destruction  of  the  property  leased.  Nothing,  therefore,  in  that 
record  of  itself  could  have  any  bearing  upon  plaintiffs'  right  to 
maintain  an  action  for  the  dissolution  of  the  lease  when  the 
fire  occurred,  for  we  adhere  to  the  views  expressed  in  our  original 
opinion  that  it  was  legally  immaterial  whether,  at  the  time  of  the 
fire,  Meyer  &  Bro.  were  actually  in  the  building  or  not,  or  whether 
or  not  they  had  proposed  to  occupy  it  during  the  time  it  was  unfit  for 
use.  If  plaintiffs'  rights  have  by  their  action  been  impaired  it  must 
rest  upon  the  proposition  that,  either  when  the  fire  occurred  or 
since,  they  have  placed  themselves  in  a  position  such  as  would  pre- 
vent them  from  making  a  surrender  of  the  property  to  the  Hendersons. 
Plaintiffs  point  to  the  active  prosecution  by  Meyer  &  Bro.  of  the 
appeal  taken  by  them  against  Rothschild,  even  after  the  decision  in 
the  present  case  had  been  rendered  in  the  lower  court,  as  a  contin- 
uing judicial  admission,  and  insisting  upon  the  fact  that  the  Hender- 
son property  was  still  under  lease  to  Rothschild,  and  therefore  nec- 
essarily as  still  under  lease  to  Ihem,  as  Rothschild  held  under  them. 

There  can  be  no  doubt  that  Meyer  &  Bro.  believed,  when  they 
insituted  their  suits  against  Rothschild,  that  they  had  made  a  legal 
lease  of  the  property  to  him.  Our  opinion  in  that  case  shows  that 
as  between  those  parties  there  wcta  an  agreement  of  lease,  but  that 
it  was  inoperative  by  reason  of  the  fact  that  the  Hendersons  had 
never  given  their  consent  to  the  same.  The  Hendersons  were  aware 
of  that  fact.  The  testimony  of  their  own  agent  was  to  that  effect, 
and  this  fact  placed  it  out  of  the  power  of  the  Meyer 8  to  make  a  legal 
delivery  of  the  premises  to  Rothschild,  The  Hendersons  could  have 
successfully  objected.  There  never  was  a  moment  when  such 
a  delivery  could  be  made  to  Rothschild,  and  it  was  precisely  on 
this  ground  that  he  resisted  and  disclaimed  liability.  This  fact 
has  been  judicially  determined.     It  can  not  be  gainsaid.     It  is  a 
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mistake,  therefore,  to  argue  that  Meyer  &  Bro.  were  at  any  time 
barred  from  surrendering.  Not  only  this,  but  it  is  obvious  that  they 
had  no  desire  themselves  to  hold  and  keep  possession  of  the 
premises.  No  portion  of  the  future  rent  would  go  to  them.  The 
whole  would  go  to  the  original  lessors,  if  a  lease  to  Rothschild  could 
be  maintained.  The  demand  of  the  defendants  for  a  return  of  the 
notes,  made  as  early  as  the  2d  of  October,  showed  plainly  that  the 
Meyers  claimed  and  desired  no  further  possession,  and  a  consent  by 
the  Hendersons  on  that  day  to  their  demand  could  have  met  with 
legal  opposition  nowhere,  certainly  not  from  Rothschild,  who  had 
constantly  maintained  and  was  then  successfully  maintaining  that  he 
was  under  no  legal  liability  to  the  Meyers  and  necessarily,  therefore, 
none  by  the  Meyers  to  him.  The  Hendersons  themselves  could  pred- 
icate nothing  upon  a  lease  to  Rothschild,  for  they  had  not  then  nor 
have  they  ever  given  any  consent  to  such  a  lease.  Had  the  minds  of 
the  Hendersons  met  that  of  the  Meyers  relatively  to  a  cancellation  of 
the  lease,  the  immediate  effect  would  have  been  legally  a  forced 
abandonment  by  Meyer  &  Bro.  of  the  appeal  from  the  Rothschild 
judgment  and  an  acquiescence  therein.  Certainly  from  that  time 
forward,  if  not  before,  they  would  be  estopped  from  holding  Roths- 
child. Such  an  abandonment  would  not  be  adverse  to  Rothschild,  but 
directly  in  his  interests  and  in  line  with  his  pretentions.  If  Roths- 
child instead  of  being  a  defendant  had  been  a  plaintiff  seeking  to 
hold  the  Meyers  to  a  lease  alleged  to  have  been  made  to  him  by 
them,  prior  to  the  fire,  with  the  latter  firm  resisting  the  claim, 
the  existence  of  such  a  suit  based  on  such  a  claim  might  have 
furnished  some  fear  on  the  part  of  the  defendants  as  to  their  posi- 
tion ultimately  in  regard  to  the  property,  and  some  fear  that  they 
might  be  held  by  expressions  of  their  agent  in  the  coarse  of  the 
negotiations  between  the  Meyer  &  Bro.  and  Rothschild  to  have 
expressly  or  impliedly  agreed  to  the  sublease,  and  that  they  might 
themselves  finally  be  confronted  by  a  successful  claim  to  posses- 
sion from  Rothschild,  but  with  matters  standing  as  they  did,  we  do 
not  see  what  adverse,  claims  to  a  delivery  of  possession  could  possi- 
bly have  arisen.  As  the  Meyers  had  been  cast  in  their  action  against 
Rothschild,  and  the  Hendersons  had  appealed  from  the  judgment 
against  them,  and  the  final  result  of  lawsuits  is  always  a  matter  of 
uncertainty  to  litigants,  we  see  nothing  in  the  prosecution  by  Meyers 
of  their  own  appeal,  which  would  impair  their  actual  legal  rights. 
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Their  appeal  was  evidently  only  prosecated  contingently,  and  as  the 
resnlt  of  the  appeal  in  this  case.  It  may  not  be  amiss  to  say  that  the 
asserted  lease  from  Meyer  &  Bro.  to  Rothschild  antedated  the  fire, 
was  for  the  whole  property,  and  for  the  whole  of  the  unexpired 
term,  and  therefore  the  partial  destmction  of  the  property,  which 
woald  give  rise  to  a  dissolation  of  the  lease  as  between  Meyer  & 
Bro.  and  the  Hendersons,  woald  also  have  given  rise  to  a  right  of 
dissolation  as  between  Meyer  &  Bro.  and  Rothschild,  had  there  been 
a  lease  between  those  parties.  The  Meyers  coald  not  themselves 
have  held  Rothschild  as  a  lessee  beyond  the  date  of  the  fire.  Ooald 
they  have  saccessfally  maintained  their  claim  that  there  was  a  valid 
lease  of  the  premises  from  themselves  to  Rothschild,  they  woald 
have  had  a  just  claim  to  rent  from  him  ap  to  that  date,  and  there- 
fore they  had  a  direct  interest  even  after  the  fire  in  obtaining  the 
reversal  of  a  judgment  which  held  that  they  had  no  claim  at  all 
against  Rothschild. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  rendered  by  us  in  this  case  be  and  the 
same  is  hereby  set  aside,  and  it  is  now  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  and  it  is  hereby  afSrmed. 

Mr.  Justicb  McEnebt  adheres  to  the  original  opinion. 


No.  12,511. 

State  ex  bbl.  Joseph  L.  Boubdette  vs.  New  Obleans  QASLiaHT 
4»  i65tt  Company. 

862  1334 
52  1836|         Article  245  of  the  Constitution  secures  to  shareholders  of  the  capital  stock  of  oor- 

1  ^^  ^^1  poratlons  the  right  to  Inspect  the  books  of  such  companies. 

104  las 

1104    1361       When  the  right  of  inspection  is  denied  the  writ  of  maudamus  will  lie  to  enforce  It. 

im  ^^1        ^^  *'  public  Inspection/'  as  used  In  the  article  of  the  Constitution,  Is  meant,  not  the 
IQf?    "JXA  Inspection  of  the  Idle,  the  Impertinent  or  the  curious— those  without  an  inter* 

I  ^  ^toU  est  to  subserve  or  protect— but  the  Inspection  by  those  with  a  laudable  object 

|11Q   7w|  ^^  accomplish,  or  a  real  and  actual  Interest  upon  which  Is  predicated  the 

request  for  information  disclosed  by  the  books. 

APPEA.L  from  the  Civil  District  Ooort  for  the  Parish  of  Orleans. 
TMard,  J. 


Clegg  <fir  Quintero  for  Plaintiff,  Appellee. 
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Bueky  Walshe  d:  Buck  for  Defendant,  Appellant. 


Argned  and  sabmitted  Jane  18,  1897. 
Opinion  handed  down  Jane  26,  1897. 
Rehearing  refnsed  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

BI.ANCHABD,  J.  The  relator  seeks  by  mandamuB  to  compel  defend- 
ant company  to  permit  him  to  inspect  its  books. 

He  alleges  himself  to  be  a  citizen  of  the  State  and  a  shareholder 
in  the  capital  stock  of  the  company.  As  such,  he  claims  the  right 
to  inspect  and  examine  those  books  of  the  company  that  record  the 
amount  of  the  capital  stock  sabscribed,  the  names  of  owners  of 
stock,  the  amounts  owned  by  them  respectively,  the  amount  of 
stock  paid  and  by  whom,  the  transfers  of  stock  and  the  dates 
thereof,  and  the  assets  and  liabilities  of  the  company.  The  aver- 
ment is  made  that  he  applied  to  the  officers  of  the  company  and  the 
custodians  of  its  books  for  permission  to  examine  the  same  and  was 
refused  it.  He  represents  that  the  right  to  examine  the  books  is  a- 
valuable  one  to  him,  that  it  is  guaranteed  by  the  Oonstitution  of  the 
State,  and  is  necessary  to  the  transaction  of  his  business. 

He  prays  that  the  president  of  the  company  and  its  secretary,  who^ 
are  alleged  to  have  possession  and  control  of  the  books,  and  whose 
duty  it  is  to  open  the  same  for  his  inspection,  be  commanded  to 
do  so. 

The  alternative  writ  duly  issued,  and  for  cause  why  the  same 
should  not  be  made  peremptory,  the  president  and  secretary  plead  - 
ed  as  exceptions: 

That  the  petition  discloses  no  cause  of  action. 

That  there  was  a  misjoinder  of  parties,  the  president  alone  being 
the  official,  if  any,  against  whom  the  suit  should  be  brought. 

That  no  proper  demand  was  made  for  inspection  of  the  books. 

That,  with  regard  to  the  demand  which  was  made,  no  action  on* 
the  same  was  taken,  there  was  no  refusal  thereof  and  the  suit  iS: 
premature. 

Answering  to  the  merits  they  pleaded,  in  substance : 

That  Art.  246  of  the  State  Oonstitution,  invoked  by  relatov^has, 
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no  application  for  the  reason  that  it  is  not  self-acting,  and  that  no 
legislative  enactment  giving  effect  to  same  exists. 

That  if  said  article  is  operative  and  effective,  it  is  only  so  to  the 
extent  of  enforcing  the  location  of  a  public  ofSce  for  the  company 
where  the  books  and  records  are  to  be  kept,  and  does  not  aifect  the 
control  of  the  affairs  of  the  corporation  as  provided  for  by  its  pre- 
existent  charter  and  regulated  by  the  general  law  in  operation  when 
the  Constitntion  was  adopted. 

That  the  constraction  contended  for  by  relator  is  violative  of  the 
obligation  of  contract  as  implied  in  the  charter  of  the  company  and 
the  laws  then  in  force,  and  contravenes  Sec.  10  of  Art.  1  of  the  Oon- 
stitution  of  the  United  States,  as  well  as  the  provisions  of  Art.  155 
of  the  State  Oonstitntion. 

That,  in  any  event,  the  right  claimed  under  Art.  245  is  not 
absolute,  and  a  just  and  reasonable  motive  and  purpose  must 
be  alleged  and  shown,  and  it  is  denied  that  the  case  presents  such. 

All  of  these  defences  were  held  insufficient  in  the  court  below, 
and  so  they  must  be  here. 

Article  245  of  the  Constitution  secures  to  the  relator  the  right  he 
claims. 

Being  a  shareholder,  and  representing  that  the  right  to  examine 
the  books  was  valaable  to  him  and  necessary  to  the  transaction  of 
his  business,  and  that  this  right  had  been  denied  by  the  principal 
officers  of  the  company,  he  sets  forth  a  cause  of  action  within  the 
purview  of  the  constitutional  provision. 

It  is  an  elementary  canon  of  construction  that  the  plain  letter  of 
a  law  must  not  be  departed  from  under  pretence  of  pursuing  its 
spirit.  Art.  245  not  only  requires  that  all  corporations  doing  busi- 
ness in  the  State  must  maintain  an  office  here,  but  explicitly  declares 
that  books  exhibiting  certain  enumerated  affairs  of  the  corporation 
''*'  shall  be  kept  for  public  inspection." 

By  *<  public  inspection"  is  meant  not  the  inspection  of  the  idle, 
the  impertinent,  or  the  curious — those  without  an  interest  to  sub- 
serve, or  advance,  or  protect.  It  was  never  contemplated  that  any 
and  everybody,  as  the  whim  may  seize  him  or  them,  should  be  per- 
mitted to  walk  into  the  office  of  a  company  or  corporation  and  pry 
into  its  affairj.  Bat  a  shareholder  or  other  per^^on  with  a  laudable 
object  to  occomplish,  or  a  real  and  actual  interest  upon  which   to 
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predicate  his  request  for  iDformation  disclosed  by  the  books,  is  given 
by  the  fundamental  law  itself  the  right  to  inspect  them. 

Nor  is  this  article  one  requiring  legislative  action  to  render  it 
eflfective.  Its  terms  are  so  plain  and  explicit,  its  meaning  so  precise, 
its  directions  so  mandatory,  its  purpose  so  apparent  that  it  must  be 
held  to  be  self-acting. 

The  evidence  establishes  that  the  relator  made  personal  applica- 
tion at  the  office  of  the  company  for  examination  of  the  books  and 
was  told  by  the  official  he  found  in  charge  that  the  president  of  the 
company  had  given  instructions  no  inspection  of  the  books  by  share- 
holders was  to  be  allowed. 

Following  this,  formal  demand  in  writing  was  made  by  counsel 
representing  the  relator  upon  the  secretary  of  the  company  for  per- 
mission for  him  to  examine  the  books.  This  demand  was  not  acceded 
to,  and  it  does  not  avail  defendant  now  to  urge  that  no  proper 
demand  was  made,  or  that  the  suit  is  premature.  It  were  useless  for 
relator  to  proceed  further  with  the  demand  to  see  the  books  after 
ascertaining  that  the  president  of  the  company  had  given  instruc- 
tions not  to  exhibit  them  to  any  one.  It  appears,  too,  that  imme- 
diately subsequent  to  the  institution  of  this  action  the  president  sent 
for  the  relator,  and  while  explaining  his  position  persisted  in  the 
refusal  to  open  the  books  to  him. 

The  motive  impelling  relator  to  seek  an  inspection  of  the  books  is 
fully  disclosed  in  the  testimony — was  drawn  out  on  his  cross-exam- 
ination by  counsel  for  defendant.  It  showed  sufficient  reason  for  his 
request,  as  well  as  commendable  prudence  and  business  sagacity  in 
seeking  information  to  determine  the  present  value  of  his  holdings  and 
to  guide  his  future  action  in  reference  to  the  stock  of  the  company. 

No  better  way  of  safeguarding  the  interests  of  the  public  can 
perhaps  be  devised,  or  one  that  may  be  so  easily  and  readily  applied, 
as  the  right  to  the  frequent,  sudden  and  speedy  examination  of  the 
books  of  corporations  in  the  stock  or  shares  of  which  investors  and 
speculators  are  invited  to  trade. 

The  recognition  of  this  fact  attests  alike  the  wisdom  and  purpose 
of  the  framers  of  the  Constitution. 

The  question  here  presented  was  virtually  passed  upon  in  Legendre 
vs.  Brewing  Association,  45  An.  669,  and  adversely  to  the  preten- 
sions of  defendant  corporation  herein.     See  also  State  ex  rel,  Martin 
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T8.  Bienville  Oil  Works,  28  An.  204;  Cockbnm  vs.  Union  Bank,  IS- 
An.  289. 

In  the  United  States  the  prevailing  doctrine  appears  to  be  that  the 
individnal  shareholders  in  a  corporation  have  the  same  right  as  the 
members  of  an  ordinary  partnership  to  examine  their  company's 
books,  although  they  have  no  power  to  interfere  with  the  manage^ 
moDt.     Morawetz  Corp.,  par.  473. 

This  doctrine  obtains  with  all  the  more  force  in  this  State  by  rea- 
son of  its  recognition  in  the  Oonstitation  itself. 

We  have  given  dne  consideration  to  the  contention  of  defendant 
that  the  constmction  of  the  constitational  provision  insisted  on  by 
relator  is  violative  of  the  obligation  of  contract  as  implied  in  the 
charter  of  the  company  and  the  laws  in  force  at  the  time  of  its  adop* 
tion,  without,  however,  being  able  to  concur  in  the  conclusions  of 
the  company  in  this  regard. 

Judgment  affirmed. 


No.  12,678. 
State  bx  rbi/.  Mbs.  Widow  L.  A.  Toussaint  vs.  Judob  Thijeld  Citt 

GOUBT  BT  AL. 

The  jarladictton  of  the  city  courts  of  money  demands  not  exceeding  one  hundred 
dollars.  Including  suits  for  rent,  is  qualliled  by  the  exclusion  of  jurisdlollon 
when  the  suit  InTOlves  the  title  or  right  of  possession  of  immovable  property. 
Constitution,  Art  135;  Amendment  Act  No.  125  of  1882;  Act  No.  46  of  1880;  83  An. 
146;  Code  of  Practice,  Art.  1068.  ^^ 

Under  the  guise  of  a  rent  suit  the  city  court  has  no  jurisdiction  of  a  controTcrsy 
between  the  heir  of  the  husband  and  his  widow,  the  heir  suing  her  for  rent  of 
an  immoyable  he  claims  by  right  of  Inheritance;  she,  as  property  acquired  dur- 
ing the  marriage,  and  to  which  she  asserts  the  rights  conferred  on  her  bylaw  as 
widow  in  community.  Civil  Code,  Arts.  2399,  2402,  2422;  Joffrlons  vs.  Bordelon, 
14  An.  628;  7  An  104;  6  An.  611. 

A  N  APPLICATION  for  Writs  of  Prohibition  and  OeHiorari. 


Thomas  J,  Maker  for  Belatrix. 

Respondent  Judge  pro  m  (J.  Paris  Childreu  of  Counsel). 


William  J.  Hennessey  for  Joseph  Hall,  Respondent. 
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Sabmitted  on  briefs  Noyember  2,  1897. 
Opinion  handed  down  November  29,  1897. 


The  opinion  of  the  coart  was  delivered  by 

MiiiLBB,  J.  The  relator  seeks  the  writs  of  certiorari  and  prohibi- 
tion to  restrain  further  proceedings  in  the  sait  against  her  for  twenty 
dollars  for  rent,  brought  in  the  Third  Oity  Oonrt. 

It  appears  from  the  record  that  the  premises  for  which  the  rent  is 
claimed  was  purchased  by  the  husband  of  relator  during  the  mar- 
riage. The  plaintiff  suing  for  rent  is  the  heir  of  the  husband  recog- 
nized and  decreed  to  be  put  in  possession  by  the  Oivil  District  Oonrt. 
The  relator  excepted  to  the  jarisdlction  of  the  Third  Oity  Oourt  on 
the  ground  that  ratione  materim  the  court  had  no  jurisdiction  of  the 
controversy,  involving  as  it  did  the  right  of  the  widow  in  community 
to  occupy  immovable  property  acquired  during  her  marriage,  and  the 
act  by  which  her  husband  purchased  the  property  was  annexed  and 
made  part  of  the  exception.  The  court  sustained  the  jarisdlction 
and  this  application  followed. 

The  jurisdiction  of  the  city  courts  is  of  controversies  in  which  the 
amount  involved  does  not  exceed  one  hundred  dollars.  But  there- 
has  always  existed  this  qualification  of  the  jurisdiction  of  justices  of 
the  peace,  now  succeeded  by  the  city  courts,  that  justices  shall  have 
no  jurisdiction  when  the  suit  involves  the  question  of  the  title  or 
right  of  possession  of  an  immovable.  This  limitation,  in  our  view,, 
is  in  full  force  and  applicable  to  the  city  courts,  as  it  was  to  the  jus- 
tice's courts,  displaced  by  the  city  courts.  Oonstitution,  Art.  136  ^ 
Amendment  Act  No.  126  of  1882,  Sec.  6;  Act  No.  46  of  1880;  Beard 
vs.  Oash,  32  An.  122;  Oode  of  Practice,  Art.  1068. 

We  are  not  called  on  for  any  opinion  whether  or  not  the  prop- 
erty for  which  the  rent  is  claimed  belongs  to  the  community  existing 
between  the  relator  and  her  deceased  husband.  But  to  determine 
the  question  of  jurisdiction  we  take  cognizance  of  the  character  the 
law  places  on  property  acquired  during  the  marriage,  and  especially 
of  that  acquired  by  the  husband,  though  with  funds  derived  from 
his  separate  property.  Oivil  Oode,  Art.  2402 ;  Paradise  vs.  Farmers' 
and  Merchants'  Bank  of  Memphis,  6  An.  710.  We  also  take  cogni- 
zance that  the  surviving  wife  owes  no  rent  for  the  property 
occupied  by  her  at  the  time  of  the  husband's  death,  whether  the 
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property  belongs  to  the  hnsband's  heir  or  the  community ;  at  least, 
while  the  delay  for  accepting  the  community  is  running.  Oiv|l  Code, 
Art.  2422.  It  is  manifest  in  this  case  the  relator  in  the  lower  court 
asserted  by  her  exception  a  title  to  the  immovable,  and  right 
of  possession.  The  contest  is  between  the  heir  and  the  widow 
in  community  with  reference  to  the  immovable  claimed  by  the  heir 
as  separate  property  of  her  deceased  father  in  his  life  and  accruing 
to  the  heir  by  inheritance,  and  by  the  widow  as  owning  one-half  in 
her  community  right.  In  any  aspect  the  controversy  involves  the 
title  and  possession  of  the  immovable.  Questions  of  that  character 
can  not  be  determined  by  a  suit  for  rent  brought  by  the  heir  against 
the  widow  and  are  beyond  the  jurisdiction  of  the  Third  City  Court. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  proceed- 
ings and  judgment  of  the  Third  City  Court  be  avoided  and  set  aside, 
and  the  court,  in  the  suit  of  Hall  vs.  Widow  Toussaint,  is  directed  to 
proceed  no  farther  in  execution  of  said  judgment. 


No.   12,595. 

State   ex  rel.   Oscar  Broussard  vs.  Felix  Voorhibs,   Judge, 
AND  J.  H.  Gary. 

Before  a  regular  sesBion  of  the  District  Court  bad  been  reached  at  wbich  was 
returnable  an  appeal  which  had  been  taken  from  a  judgment  before  a  justice 
of  the  peace,  the  parties  to  the  same  at  a  special  term  of  the  court  which  had 
been  convoked,  entered  into  a  *' consent  and  agreement  to  'try'  the  case  at 
that  term."  Notwithstanding  that  agreement  the  District  Court  dismissed 
the  appeal  upon  a  motion  of  the  appellee  claiming  he  had  not  been  cited. 
//tU— Error, 

The  flllng  of  the  transcript  and  the  docketing  of  the  case  In  the  District  Court 
-  before  the  return  day  did  not  have  the  effect  of  advancing  the  return  day.  Up 
to  that  day,  at  least,  appellant  would  have  had  the  right  to  have  caused  cita- 
tion to  issue  if  none  bad  been  made  or  a  new  citation  to  Issue  if  that  was 
defective. 

Appellee  could  not  take  advantage  of  appellant's  consent  to  "  try  "  the  case  to  oat 
off  the  latter's  right  to  have  correct  citation  made. 

His  consent  to  try  the  case  at  the  special  term  was  a  waiver  of  any  exception  he 
might  have  had  of  want  of  citation  or  of  defective  citation.  Creevy  vs.  Breed- 
love,  12  An.  745;  White  V8  McGnire,  16  An.  338. 

The  jurisdiction  of  the  District  Court  having  vested  through  this  consent,  should 
have  been  retained. 


0 
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state  ez  rei.  Broussard  vs.  Jadgre  et  al. 
N  APPLICATION  for  Writs  of  Certi(yrari  and  Mandamus, 


Walter  J.  Burke  &  Bro,  for  Relator. 
Respondent  j>e9*  se. 


Submitted  on  briefs  November  2,  1897. 
Opinion  handed  down  November  16,  1897. 


On  Application  fob  a  Wbit  op  Certiobabi  and  Mandamus. 

The  defendant,  Gary,  brought  suit  ag:ainst  the  relator  In  the 
Second  Justice's  Oourt  for  the  parish  of  Iberia,  and  on  the  24th  of 
May,  1897,  obtained  judgment  in  his  favor  for  the  sum  of  ninety 
dollars,  with  five  per  cent,  per  annum  interest  from  the  date  of 
judgment  until  paid  and  costs. 

On  the  26th  of  May  defendant,  having  furnished  a  bond  for  one 
hundred  and  thirty -five  dollars,  obtained  a  suspensive  appeal  from 
the  judgment. 

The  record  sent  up  recites,  that  < thereupon  a  notice  and  citation 
of  appeal,  of  which  the  following  is  a  copy,  was  issued : 


notices  and  citation   op  appeal. 


J.  H.  Gaby 

vs. 

OSCAB  Bboussabd 


.} 


Second  Ward  Justice  Oourt  for  the  Parish  of  Iberia,  State  of 
Louisiana. 

To  J.  H.  Gary:  Please  take  notice  that  the  defendant,  Oscar 
Broussard,  in  the  above  entitled  action,  appeals  from  the  judgment 
therein  made  and  entered  in  the  Second  Justice  Court  for  the  parish 
of  Iberia  on  the  24th  day  of  May,  1897,  in  favor  of  the  plaintiff,  for 
ninety  dollars  and  costs,  to  the  Nineteenth  Judicial  District  Ward  of 
this  State,  and  that  said  appeal  will  come  up  for  hearing  and  trial  in 
said  court  at  the  next  term  thereof,  to  be  held  at  New  Iberia  in  the 
parish  of  Iberia. 

'  This  notice  was  served  personally  upon   the  plaintiff   Gary  on  the 
81st  of  May. 
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On  the  16th  of  Augast  a  transcript  in  the  case  was  filed  in  the 
District  Court, 

The  first  regular  term  of  the  District  Oourt  after  the  appeal  was  to 
commence  on  the  20th  of  September,  1897,  and  the  appeal  taken  was 
returnable  at  that  term. 

It  appears,  however,  that  a  special  term  of  the  District  Oourt  for 
the  transaction  of  the  civil  business  was  ordered  by  the  judge  to 
commence  on  the  19th  of  August,  aud  that  the  court  opened  upon 
that  day  under  the  order. 

Upon  that  day  (the  19th  of  August)  the  following  agreement  was 
signed  and  filed : 

'*  Joseph  H.  Gary  vs.  Oscar  Broussard. 

'<  We,  the  undersigned  counsel,  agree  and  consent  to  try  the  above 
entitled  cause  at  the  term  of  court  now  in  session." 

On  the  20bh  of  August  the  following  motion  was  made :  ''  Now  into 
court  comes  the  appellee  and  moves  to  dismiss  the  appeal  herein 
because  no  legal  citation  or  notice  of  appeal  had  been  served  on  him, 
nor  had  there  been  any  legal  return  of  any  such  citation  or  notice  of 
appeal."  Whereupon  he  prayed  for  the  dismissal  of  appeal  at  ap- 
pellant's costs." 

On  the  14th  of  August  appellant  (relator),  suggesting  that  the 
justice  of  the  peace  before  whom  said  cause  was  tried,  making  said 
appeal  returnable  to  the  next  regular  term  yet  to  be  held,  had 
issued  a  notice  of  appeal  unaccompanied  by  the  citation  prescribed, 
and  that  it  was  necessary  that  the  transcript  be  returned  to  his  court 
to  allow  the  making  of  the  proper  citation  and  service  thereof,  and 
that  all  necessary  time  therefor  should  be  granted,  moved  the  court 
for  the  return  of  said  transcript  to  said  justice's  court  to  allow 
proper  citation  to  issue,  and  for  general  relief. 

The  motion  to  dismiss  the  appeal,  and  that  to  return  the  tran- 
script, having  been  argued  and  submitted  and  taken  under  advise- 
ment together,  the  court,  on  the  80th  of  August,  made  the  following 
ruling: 

''The  agreement  of  counsel  dated  August  19, 1897,  the  court  does  not 
look  upon  as  an  appearance  or  a  waiver  of  any  rights  by  either  party. 
Had  the  motion  to  correct  the  transcript  been  filed  before  the  mo* 
tion  to  dismiss,  and  within  three  days  after  the  opening  of  the  court, 
the  demand  of  appellant  would  have  been  granted.     As  it  was,  it 
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came  too  late.  All  rights  are  reserved  to  appellant  for  an  appeal  in 
accordance  with  law.  On  the  same  the  minntes  show  that  the  mo- 
tion to  send  back  the  transcript  was  overroled  and  the  appeal  dis- 
missed at  appellant's  costs.  Appellant  applied  for  a  rehearing,  bnt 
his  application  having  been  refused,  he  applied  to  this  court  for 
relief  under  its  supervisory  powers,  claiming  that  the  action  of  the 
District  Court  was  illegal  and  worked  a  denial  of  justice.  He,  in 
his  petition,  prays  that  writs  of  certiorari  and  mandamus  and  such 
other  writs  issue  from  this  court  as  may  be  necessary  to  protect  his 
rights,  and  that  there  be  judgment  annulling  the  ruling  and  decrees 
of  the  District  Oourt,  and  that  the  District  Judge  be  ordered  to 
place  the  case  on  the  trial  docket  for  trial  regularly  as  upon  an 
appearance  made  by  the  appellees,  or  in  default  of  this  that  the 
District  Court  be  ordered  to  grant  further  time  to  have  the  citation 
in  such  manner  as  may  be  ordered,  the  case  being  considered  as 
properly  on  appeal  suspensively. 

The  District  Judge  in  his  answer  denied  the  right  of  relator  to  the 
relief  sought.  He  called  the  attention  of  the  court  to  the  fact  that 
the  judgment  had  been  appealed  from  suspensively.  He  declared 
that  the  right  to  appeal  was  not  denied  relator,  but  on  the  contrary, 
was  specially  reserved ;  that  he  was  not  without  a  remedy  in  law, 
and  that  he  could  not  with  any  color  of  reason  charge  the  presiding 
Judge  with  denying  him  the  exercise  of  any  of  his  rights.  He  stated 
that  the  appeal  of  the  relator  was  dismissed  during  the  August  term 
of  the  court ;  that  he  filed  in  the  last  days  of  the  term  a  motion  for 
a  rehearing,  which  was  overruled  during  the  following  term  of  the 
court,  in  the  month  of  September;  that,  in  that  motion,  appellant 
admitted  that  the  court  had  properly  decided  that  there  was  no 
citation  of  appeal  in  the  case.  He  averred  that  he  had  refused  to 
perform  none  of  the  acts  imposed  on  him  by  law  and  had  deprived 
appellant  of  none  of  his  rights. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  suspensive  appeal  taken  in  the  justice's 
court  was  returnable  at  the  next  regular  session  of  the  District 
Oourt.  The  bond  required  for  the  appeal  was  given  and  the 
transcript  filed  in  due  time.  The  filing  of  a  transcript  does  not 
have    the    effect    of    cutting    absolutely    from    an    appellant    the 
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right  of  reqairing  that  a  new  citation  should  be  made  upon 
the  appellee,  if  that  made  was  made*  defective  In  any  way,  or 
that  a  citation  should  be  made  to  issue  if  the  transcript  had 
been  filed  prior  to  any  citation  whatever.  We  need  not  examine  this 
case  nor  discuss  the  question  as  to  the  particular  period  when  such 
right  would  be  cut  ofif,  nor  the  circumstances  under  which  an  appeal 
could  be  rightfully  dismissed  for  want  of  citation  or  defective  cita- 
tion. The  'right  of  correction  would  certainly  extend,  at  the  least, 
up  to  the  return  day  and  matters  took  such  a  shape  in  this  case 
before  that  day  arrived  as,  in  our  opinion,  to  withdraw  from  the 
appellee  the  legal  power  to  urge  a  want  of  citation.  Before  the  day 
fixed  for  the  regular  law  term  of  the  District  Court  arrived,  a  special 
term  of  that  court  opened.  The  transcript  in  the  case  of  Gary  vs. 
Broussard  was  already  docketed,  the  transcript  having  been  filed  the 
day  before.  On  the  morning  of  the  opening  of  the  special  term  the 
counsel  of  appellant  and  appellee  signed  and  caused  to  be  filed  an 
argument  that  the  cause  should  be  **  tried  "  at  that  special  term.  The 
filing  of  the  transcript  and  the  docketing  of  the  case  did  not  have  as 
a  result  the  advancing  of  the  return  day,  nor  as  a  giving  of  rights  and 
privileges  to  the  appellee  to  which  he  would  only  have  been  entitled 
after  the  return  day  had  been  reached.  The  case  though  docketed 
was  not  before  the  court  to  the  extent  of  [enabling  the  appellee  to 
file  and  have  passed  upon  prematurely,  exceptions,  motions  or 
issues  further  than  this  should  be  done  by  consent.  Unless  by 
consent  appellee  would  be  forced  to  bide  his  time  until  the 
return  day  had  been  reached  and  all  legal  delays  had  expired. 
The  parties,  if  they  thought  proper,  could  by  agreement  among 
themselves  within  legal  limits  control  the  case,  and  such 
agreements  would  and  should  be  given  effect  to  by  the 
appellate  court,  but  precisely  as  made.  We  are  of  the  opinion 
that  when  appellee  consented  to  *'  try  "  the  case  at  the  special  term 
he  was  bound  by  his  agreement  and  that  he  could  not,  under  an 
agreement  to  '*  try,"  seek  to  dismiss  the  case  before  a  hearing  on  the 
merits.  The  agreement  did  not  evidence  a  consent  on  the  part  of 
the  appellant  that  the  cause  should  be  merely  docketed.  It  had 
already  been  docketed  by  the  clerk,  and  appellant's  consent  thereto 
was  not  needed  nor  called  for.  Appellee's  consent  to  "try"  the 
case  at  the  special  term  which  was  then  on  the  docket  was  inconsis- 
tent  with  an  attempt  on  his  part  to  have  the  appeal  dismissed.    Had 
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appellee  on  the  20th  of  August  caused  the  case  to  be  fixed  for  trial 
such  action  would  have  barred  a  subsequent  motion  on  his  part  to 
dismiss  the  appeal.  {Creeoy  vs.  Breedtove^  12  An,  745;  White  vb, 
Maffuire,  16  An.  338.)  A  direct  a&:reement  to  try  the  case  at  the 
special  term  would  certainly  not  be  less  operative  in  bringing  about 
a  similar  result.  When  the  parties  gave  their  mutual  consent  Co 
the  trial  of  the  case,  neither  could,  thereafter,  of  right,  recede 
therefrom.  Each  acquired  rights  which  the  other  was  bound  to 
respect.  Ordinarily  a  party  can  not  object  later  to  a  .matter 
to  which  he  has  once  consented.  The  consent  by  appellee  to 
try  the  case  was  a  waiver  or  relinquishment  of  any  right 
which  he  might  have  otherwise  had  to  object  to  the  citation  in 
the  case.  He  was,  on  the  face  of  the  record,  estopped  from  making 
the  motion  he  did,  and  the  court  legally  should  have  refused  to  en- 
tertain it.  In  doing  otherwise  and  dismissing  the  appeal  its  action 
was  illegal  and  injurious.  The  jurisdiction  of  the  District  Court  hav- 
ing vested  should  have  been  retained.  The  case  not  being  appeal- 
able to  this  court  relator  was  authorized  to  call  upon  us  for  relief 
under  our  supervisory  powers — he  otherwise  being  without  means  of 
redress  for  the  enforcement  of  a  clear  legal  right. 

We  see  no  inconsistency  in  relator's  acknowledging  that  the  cita- 
tion which  issued  in  the  case  was  defective,  and  his  insisting  upon 
rights  acquired  by  him  through  waiver  of  such  defects. 

For  the  reasons  herein  assigned,  it  is  ordered  that  the  judgment  of 
the  Nineteenth  Judicial  District  Court,  dismissing  relator's  appeal, 
be  and  it  is  hereby  declared  null  and  void  and  of  no  effect,  and  the 
cause  is  hereby  reinstated  on  the  docket  and  ordered  to  be  proceeded 
with  according  to  law. 


No.  12,663. 

Statb  of  Louisiana  vs.  Edward  O'Rourkb;    P.   J.   MgMahon, 

Surety. 

The  forfeiture  of  a  bond  by  jaUgment  has  always  been  regarded  as  a  criminal 

proceeding. 
The  amount  of  the  bond  forfeited  being  an  amount  less  than   two  thousand 

dollars,  and  no  appeal  from  the  judgment  of  forfeiture  having  been  applied 

for  within  the  delay  prescribed  for  an  appeal  in  criminal  cases,  this  court  wa4 

without  authority  to  entertain  jurisdiction. 
The  appeal  was  dismissed. 


I    «  16^7 
|fl20   598 

49     1567 
dl22      313 
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On  Appl/catian  to  Reintiate  ihe  Case:  The  facts  are  not  before  the  conrt  od  which 
the  defendant  rested  his  case,  and  nothing  authorises  us  to  send  for  the  eyi- 
denoe. 

The  proceedings  to  fix  surety's  liability  on  an  appearance  bond  are  in  their  nature 
as  in  a  criminal  case. 

The  court  adheres  to  the  original  decision.    46  An.  551 ;  88  An.  368. 

APPEAL    from  the  Criminal  District   Court   for    the  Parish    of 
Orleans.     Moiae^  J. 


M,  J.  Cunningham,  Attorney  General,  for  Plaintiif,  Appellee. 


Moore  &  Dufour,  P.  W,  Roussel  and  E,  Evariste  MoUe  for  P.  J. 
McMahon,  Surety,  Appellant. 


Argaed  and  submitted  Jane  19,  1897. 
Opinion  handed  down  Jane  22,  1897. 
Case  reinstated  by  consent  Jane  28,  1897. 
Argaed  and  snbmitted  November  20,  1897. 
Opinion  handed  down  November  29,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Bbbaxjx,  J.  An  information  was  filed  in  December,  1896,  against 
Edward  O'Ronrke,  charging  him  in  one  count  with  shooting  with 
intent  to  mnrder,  and  in  another  connt  with  inflicting  a  wound  less 
than  mayhem. 

The  accused  furnished  bond  for  his  appearance  on  the  14th  day  of 
December,  1896.     The  appellant  signed  as  surety. 

On  the  23d  of  December,  1896,  the  accused  was  arraigned,  pleaded 
not  guilty,  and  was  discharged  on  the  bond  he  had  already  famished. 
His  case  was  fixed  for  trial  on  the  21st  day  of  January,  1897;  failing 
to  appear  on  that  day,  the  prosecuting  officer  moved  for  the  forfeit- 
ure of  the  bond.  After  he  had  oifered  in  evidence  the  bond  and 
other  documents  the  court  ordered  judgment  to  be  entered  against 
him  for  the  amount  of  the  bond. 

The  surety  on  that  day  was  duly  notified  of  the  forfeiture  of  the 
bond. 

Motion  was  made  for  a  devolutive  appeal  from  this  jadgment  on 
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the  14th  day  of  May,  1897,   and  on  the  next  day   an  appeal  was 
granted. 

The  Attorney  General,  alleging  that  the  judgment  of  forfeiture 
was  rendered  on  the  2l8t  day  of  Jannary,  1897,  and  that  the  appeal 
from  the  jadgment  was  taken  on  May  14,  1897,  moves  to  dismiss  the 
appeal  on  the  ground  that  appeals  from  judgments  of  forfeiture  of 
bonds  in  criminal  cases  must  be  taken  in  ten  days. 

The  foregoing  is  a  statement  of  the  case. 

The  appellant  sought  to  avail  himself  of  the  delays  within  which 
one  may  take  a  devolutive  appeal.  The  forfeiture  of  a  bond  in  a 
criminal  case  has  always  been  regarded  as  a  criminal  proceeding. 

The  following  has  a  direct  bearing  upon  the  point  and  we  there- 
fore quote  liberally  from  the  text : 

As  in  the  case  before  us  a  notice  was  issued  by  the  clerk  stating 
that,  on  a  certain  day,  the  party  to  the  appearance  bond  was  called, 
but  failed  to  appear. 

*< After  this  notice  of  the  judgment  there  were  various  means  and 
reasons,  specified  in  the  first  and  second  sections  of  the  act,  for  which 
it  might  be  set  aside,  on  application  within  ten  days,  and  if  the  party 
was  not  possessed  of  any  of  these  means  of  relief,  or  did  not  resort 
to  them,  it  has  been  understood,  especially  since  the  allowance  of 
appeals  in  criminal  cases,  that  he  might  seeK  relief  within  those  ten 
days  by  a  suspensive  appeal."     State  vs.  Cassidy,  7  An.  276. 

The  following  is  taken  from  the  syllabus  in  State  vs.  Williams,  37 
An.  200: 

**The  forfeiture  of  an  appearance  bond  is  a  proceeding  in  a  crim" 
inal  case,  and  the  appeal  from  the  judgment  of  forfeiture  is  not  to 
be  tested  by  the  rule  applicable  to  civil  action." 

In  State  vs.  Burns,  88  An.  863,  the  appeal  was  from  the  judgment 
of  forfeiture  rendered  by  the  District  Court  in  one  of  the  parishes. 
It  was  within  the  requirement  of  Act  30,  1878,  that  motion  for 
appeals  in  criminal  cases  be  filed  in  the  courts  other  than  those  of 
the  First  Judicial  District  during  the  term  at  which  sentence  was  im- 
posed. 

The  court  held  the  proceeding  to  forfeit  is  criminal  in  its  charac- 
ter; and  applied  the  statute  providing  for  appeals  in  criminal  cases. 

^'The  forfeiture  of  a  bond  by  judgment  has  always  been  regarded 
as  a  criminal  proceeding."     State  vs.  Tonps,  44  An.  901. 

An  appeal  in  matter  of  the  forfeiture  of  a  bond  must  be  taken,  as 
99 
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relates  to  time,  within  the  delay  provided  by  statates  for  appeals  in 
criminal  cases. 

In  all  criminal  cases  in  which  appeals  are  allowable  in  the  courts 
of  the  first  judicial  district  under  the  Constitution,  the  motion  must 
be  filed  ^*  within  ten  days  after  the  sentence  shall  have  been  ren- 
dered."    Act  80  of  1878. 

The  forfeiture  here  is  part  of  the  proceedings  of  a  criminal  case. 

The  statute  provides  that  the  appeal  shall  be  taken  within  a  delay 
of  ten  days,  and  no  provision  was  made  for  a  devolutive  appeal. 

On  the  contrary,  the  statute  reads:  **  No  appeal  shall  be  fi^ranted* 
in  such  cases  "  after  the  time  for  an  appeal,  as  stated,  has  elapsed."' 

We  repeat  that  which  we  said  in  State  vs.  Alexander,  46  An.  550,. 
if  a  devolutive  appeal  lies,  that  is  if  the  surety  on  the  bond  has  a 
right  to  a  devolutive  appeal,  this  court,  in  view  of  the  amount  in- 
volved, is  without  jurisdiction. 

Jurisdiction  has  been  entertained  in  such  cases,  when  timely 
brought  up  on  appeal,  only  because  they  were  in  character  criminal. 
The  offence  charged  was  within  the  jurisdiction  of  this  court;  it  was,- 
in  consequence  held,  that  questions  regarding  the  bond  and  its  for- 
feiture were  within  this  court's  jurisdiction.  State  vs.  Williams,  87 
An.  200;  State  vs.  Harrison,  38  An.  299;  State  vs.  Burns,  38  An. 
363;  State  vs.  Balize,  38  An.  543;  State  vs.  Hendricks,  38  An.  719;- 
State  vs.  Cornig,  42  An.  410. 

If  any  effect  were  given  to  the  order  of  appeal,  it  would  have  to- 
be  given  to  it  as  a  devolutive  appeal,  a  civil  remedy. 

It  Is  manifest,  the  amount  involved  being  less  than  $2000,  de*- 
volntive  appeal  does  not  lie. 

We  can  not  entertain  jurisdiction;  the  appeal  is  dismissed. 

On  Application  to  Reinstate  the  Case. 

In  deference  to  the  written  request  of  the  Attorney  General,  we- 
have  reconsidered  the  points  decided  heretofore.  The  request  wa» 
prompted  by  a  desire  that  the  counsel  for  the  defendant  should  ber 
heard,  as  they  had  not  presented  their  views  orally  to  the  coart|. 
owing  to  their  misunderstanding  in  regard  to  a  continuance  that  had 
been  granted.  We  did  not  discover  when  the  case  was  reargued  thkt 
there  was  error  in  our  opinion. 

With  respect  to  the  facts  recited  in  our  original  opinion,  we  thinic 
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that  in  addition  to  the  record  they  are  amply  supported  by  defend  * 
ant's  statement  of  his  case. 

We  copy  from  the  brief: 

*<  This  is  an  appeal  from  the  jadgment  forfeiting  a  bail  bond." 

In  argument  throughout  reasons  were  urged  for  its  reversal. 

Upon  that  state  of  facts  we  determined  that  it  came  within  the 
grasp  of  the  case  of  State  vs.  Alexander,  46  An.  651,  and  other  de- 
cisions cited  in  the  opinion,  in  deciding  the  cited  case. 

There  are  papers  in  the  transcript  which  are  not  before  us  so  that 
notice  may  be  taken  of  them.  The  evidence  is  not  contained  in  the 
transcript.  The  court  can  not  notice  issues  passed  upon  subsequent 
to  the  appeal.  In  these  proceedings  nothing  could  be  done  save  to- 
dismiss  the  appeal,  as  it  was  dismissed. 

We  adhere  to  our  original  decision. 


No.  12,659. 

State  of  Louisiana  vs.  New  Orleans  City  &  Lake  Railroad      ^  ^^^\ 
Company,  Through  Albert  Baldwin,  President.  ^  ^^^^i 

It  may  well  be,  tbat  one  person  or  a  number  of  persons  can,  as  relates  to  his  or 
to  their  property,  be  brought  within  the  scope  of  the  police  power  of  the 
municipality  and  made  to  comply  with  regulations  looking  to  the  health  and 
comfort  of  the  public,  but  uo  person,  no  class  of  persons,  no  Interest  can  bo 
singled  out  and  forced  to  contribute  labor  or  money  In  the  interest  of  the  pub- 
lic on  property  not  owned  by  him  or  by  them,  which  Is  in  the  exclusive  use  of 
the  public. 

It  would  be  an  unwarrantable  Invasion  of  private  rights.  In  adopting  ordinances- 
to  promote  health  and  comfort  the  ''situation'*  or  "locality"  of  the  nuisance 
must  be  considered. 

The  law  limits  and  deHnes  the  power  It  bestows  and  the  duty  It  Imposes. 

Here  the  duty  sought  to  be  imposed  was  to  '*  sprinkle"  streets,  without  stating  or 
defining  where,  when  and  In  what  manner  the  sprinkling  was  to  be  done. 

There  should  be  a  measure  of  duty  stated  so  that  those  upon  whom  ft  is  imposed 
will  not  be  left  to  conjecture  how  much  or  how  little  they  should  do. 

Dne  oonsideratlon  should  be  given  to  "  locality"  as  well  as  to  **  reasonableness " 
and  '* certainty  "  in  drafting  an  ordinance  with  the  view  of  promoting  public 
health  and  comfort. 

A  PPEAL  from  the  Sixth   Recorder's  Coxirt  for  the  City  of  Ne^r 
•**'    Orleans      Amauldy  J. 
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B.  B.  Howard  for  the  Board  of  Health  for  the  State  of  Louisiana, 
and  James  J,  McLoughlinj  Assistant  City  Attorney,  and  Samuel  L.  Oil" 
more^  City  Attorney,  for  the  City  of  New  Orleans,  Plaintiffs,  Appel- 
lees. 


Dendgre^  Blair  <&  Den^e  for  Defendant,  Appellant. 


Argaed  and  submitted  Jane  24,  1897. 
Opinion  handed  down  Jane  26,  1897. 
Rehearing  refused  (reasons  assigned)  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  appeal  was  taken  from  a  judgment  rendered  by 
the  Sixth  Recorder's  Court,  imposing  a  fine  of  twenty -five  dollars, 
or  thirty  days-  imprisonment,  upon  the  president  of  the  New  Orleans 
City  &  Lake  Railroad  Company,  under  an  ordinance  adopted  to 
compel  persons  operating  street  cars  to  sprinkle  the  streets  through 
which  their  cars  run.  Under  the  terms  of  the  ordinance  it  was  made 
'^  unlawful  for  any  person,  firm  or  corporation  to  operate  any 
electric,  trolley,  or  other  cars  or  trains  on  the  streets  of  this 
city  without  first  providing  in  some  reasonable  manner  for  the 
sprinkling  of  the  streets  through  which  their  cars  run." 

The  ordinance  farther  provided,  **  that  any  person,  firm  or  cor- 
poration violating  this  ordinance  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  subject  to  a  fine  of  twenty -five  dollars, 
or  thirty  days  in  the  parish  jail,  or  both,  at  the  discretion  of  the 
recorder." 

The  facts  as  developed  by  the  testimony,  offered  by  the  plaintiff, 
are,  that  by  reason  of  the  velocity  of  the  car,  and  its  weight  and 
its  rapidly  revolving  wheels,  volumes  of  dust  are  raised  and  wafted 
by  the  winds  to  the  streets  adjacent  to  the  tracks;  that  the  clouds 
of  dust  are  counter  to  the  health  and  comfort  of  the  inhabitants. 
Several  physicians  of  prominence  testified  that  dust  is  injurious. 

Regarding  comfort,  there  was  no  necessity  of  proving  how  annoy- 
ing and  uncomfortable  are  clouds  of  dust. 

The  defendant,  as  relates  to  the  facts,  showed  that  under  its  grant 
it  was  bound  during  the  continuance  of  Its  franchise  to  keep  in  good 
order  and  repair  all  streets  through  which  their  lines  run;  between 
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the  rails  and  for  one  foot  on  each  side  of  the  rails ;  that  sprinkling 
the  streets  through  which  its  cars  run  wonld  compel  it  to  expend 
large  amounts  to  defray  the  costs. 

The  defendant  in  the  plea  filed  in  the  Recorder's  Court  assailed 
the  ordinance  upon  a  number  of  grounds. 

The  first  was  that  the  ordinance  was  unreasonable. 

No  one  disputes  the  proposition  that  an  unreasonable  ordinance 
should  not  be  enforced. 

The  word  *' unreasonable"  is  here  used  in  the-  sense  that  an 
ordinance  is  inconsistent  with  the  law  of  the  land  and  the  right 
to  property. 

From  that  point  of  view  the  courts  have  universally  entertained 
jurisdiction  to  determine  whether  the  ordinance  was  bindiug. 

"It  is,"  said  the  court  in  Yick-Wo  vs.  Hopkins,  Sheriff,  118  U.  S., 
p.  871,  '•  an  ancient  jurisdiction  of  judicial  tribunals  to  pronounce 
upon  the  reasonableness  and  consequent  validity  of  ordinances. 
Ordinances  must  be  reasonable,"  citing  Dillon  on  Municipal  Corpor- 
ations, 3d  Ed.,  par.  319. 

It  remains  for  us  to  pass  upon  the  question  of  unreasonabless  vel 
non  of  the  ordinance. 

There  is  indefiniteness  in  the  ordinance;  it  does  not  set  forth  with 
the  least  particularity  what  shall  be  done,  or  the  extent  of  the  ser- 
vice required  in  order  to  escape  the  penalty  it  ordained  should  be 
inflicted  for  not  sprinkling  the  streets.  The  failure  or  performance 
may  vary  each  day  and  in  each  locality  where  sprinkling  may  be 
required.  No  attempt  was  made  to  indicate  how  the  work  shall  be 
done;  the  days  the  streets  should  be  sprinkled;  the  capacity  for 
sprinkling  the  sprinklers  should  have,  and  the  number  of  sprink- 
lings that  should  be  applied  each  day,  or  at  such  time  as  ma}'  have 
been  intended. 

Without  a  matured  plan  covered  by  the  terms  of  an  ordinance, 
in  regard  to  sprinkling  the  streets,  nothing  good  or  useful  can  be 
accomplished.  It  will  give  rise  only  to  confusion  and  failure. 
Authority  must  issue  its  orders  with  such  clearness  and  definiteness 
that  it  may  be  understood,  and  the  work  required  should  be  specified 
BO  that  performance  can  be  required  in  every  locality  and  from 
every  one  under  some  defined  rule. 

There  should  be  some  similarity  in  the  work  in  each  district. 
There  can  not  be  under  the  ordinance  in  hand.    There  should  be  a 
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jneasare  of  daty  imposed  and  those  upon  whom  it  is  imposed  shoald 
not  be  left  to  conjectare  how  mach  or  how  little  they  shoald  do. 

Por  the  parpose  of  illastrating :  No  one  ordinarily  careful  would 
enter  into  a  formal  written  agreement  with  a  contractor  to  sprinkle 
fifty. four  (54)  miles  of  street  (the  total  lengths  of  defendant's 
line)  without  specification  of  some  kind  as  relates  to  the  work 
required.  The  act  to  be  done  would  not  be  indicated  by  the  single 
word  '<  sprinkle"  in  the  contract.  The  contractor  would  never 
know  when  he  \h  exonerated  from  the  obligation  of  his  contract  by 
performance.  An  ordinance  imposing  a  duty  '*  to  do  "  should  con* 
tain  some  of  the  elements  of  certainty  usual  in  private  contracts. 

This  brings  us  to  the  objection  that  the  ordinance  is  not  equal  and 
uniform  in  its  operations,  and  imposes  an  unjust  and  oppressive 
burden  upon  a  particular  class  of  persons  or  corporations. 

In  so  far  as  relates  to  the  work  of  '^  sprinkling  "  the  streets  from 
curb  to  curb,  less  that  portion  over  which  defendant  has  a  franchise, 
in  our  judgment  the  requirement  of  the  ordinance  is  not  equal  and 
uniform. 

Those  streets  are  used  by  the  public.  The  work  necessary  to 
maintain  their  cleanliness  or  to  ensure  freedom  from  excessive  dust 
is  a  burden  which  the  municipality  can  not  impose  upon  particular 
persons  and  corporations ;  only  because  they  own  a  franchise  over 
an  adjacent  way. 

It  can  not  be  imposed  by  municipal  ordinance  in  the  manner  here 
attempted.  The  defendant  can  not  be  compelled  to  clean  and 
eprinkle  streets  not  covered  by  its  contract  and  over  which  it  has  no 
franchise.  The  dust  raised  by  defendant's  cars,  it  may  be,  is  carried 
by  the  winds  to  the  streets  near.  The  evidence  does  not  disclose  that 
each  is  a  fact.  Presumbly,  however,  it  is,  but  defendant's  cars  are 
not  the  only  vehicles  which  raise  the  dust  and  it  would  scarcely 
be  desirable  equality  to  make  it  sprinkle  all  the  dust. 

The  question  may  be  propounded:  Can  they  not  be  made  to 
eprinkle  their  own  tracks  and  relieve  their  own  road,  as  well  as  the 
adjacent  streets,  of  the  dust  raised  by  their  cars? 

To  this  the  answer  immediately  suggests  itself:  The    ordlnanoe 
being  indefinite  and  uncertain,  It  would  serve  no  purpose  to  decide 
in  this  case  the  issue  raised  by  the  question. 
Having  determined  that  the  ordinance  in  its  entirety  is  unreason- 
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able,  we  would  not  be  justified  in  holding  that  it  is  reasonable  and 
valid  in  so  far  as  it  afifects  defendant's  track. 

In  view  of  the  ''unreasonableness"  of  the  present  ordinance, 
both  the  streets  and  the  tracks  are  unaffected  thereby. 

This  conclusion  relieves  us  from  the  necessity  of  passing;  upon  the 
other  points  urged,  as  it  finally  disposes  of  plaintiff's  case.  We  do 
not  think  that  we  should  subject  ourselves  to  the  examination  of 
.every  point  and  pass  upon  them,  in  view  of  the  fact  that  it  would 
not  add  to  or  in  any  respect  change  the  conclusion  we  have  reached. 

Whatever  there  may  be  in  other  points  must  be  left  to  future  con- 
sideration and  decision,  if  ever  they  are  again  presented. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  reversed,  annulled  and  avoided;  the  ordinance  is  declared 
void,  and  the  prosecution  by  the  plaintiff  against  the  defendant  is 
^Sismissed. 

On  Application  fob  a  Rbhbaring. 

One  of  the  grounds  of  the  application  for  a  rehearing  was  the 
asserted  possible  interpretation  wliich  may  be  given  to  our  reference 
to  the  work  of  sprinkling  the  streets  from  curb  to  curb,  and  our 
reference  to  the  contract  under  which  the  defendants  hold  their 
grant. 

Of  course  the  contract,  which  is  to  become  operative  only  in  the 
distant  future  (the  year  1906),  never  received  a  moment's  considera- 
tion in  preparing  the  opinion  and  entering  the  decree. 

All  reference  to  a  contract  was  the  one  under  which  the  defend- 
ants' road  is  being  operated. 

In  order,  however,  to  prevent  any  misinterpretation  and  to  put 
'  the  question  entirely  at  rest,  we  expressly  limit  all  discussion  pre- 
ceding our  decree  to  the  question  of  indefiniteness  of  the  ordinance 
.and  the  consequent  unreasonableness. 

This  entiiely  eliminates  all  questions  of  contracts  and  of  extant 
duties  due  under  the  contract. 

Having  thus  modified  the  discussion  leading  to  the  decree  the  re- 
hearing|i8  refused. 
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No.   12,613. 
State  of  Louisiana  vs.  Qus.  Anderson  bt  al. 

When  the  panel  of  jarors  drawn  tor  the  term  Is  set  aside  for  Irregularities  In  the 
drawing,  the  court  has  the  power  In  term  time  to  direct  another  vtnirt  for 
immediate  service,  and,  necessarily,  the  requisite  of  thirty  days*  publication 
required  before  the  beginning  of  the  term  of  the  names  of  the  jurors  composing 
the  first  or  regular  panel,  has  no  application  to  the  second  venire  drawn  dur- 
ing the  term  because  the  first  is  set  aside.  Jury  Act  No.  99  of  189B,  Sees.  5, 6  and 
7;  41  An.  600. 

APPEAL  from   the  Third  Judicial  District  Conrt  for  the  Parish 
of  Claiborne.     Barksdale,  J. 


M,  J.  Cunningham,  Attorney  General,  and  Charles  B.  RobertSj  Dis- 
trict Attorney  {E,  H,  McClendon  and  P.  A.  Simmons^  Jr.,  of  Coun- 
sel) ,  for  Plaintiff,  Appellee. 


J.  E,  Moore  and  J.  W.  Holbert  for  Defendants,  Appellees. 


Submitted  on  briefs  November  20,  1897. 
Opinion  handed  down  November  29, 1897. 


The  o(.inlon  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  accused  from  the  sentence  for 
murder  without  capital  punishment. 

The  jury  drawn  for  the  term  at  which  the  accused  were  convicted 
was  set  aside  by  the  lower  court  on  the  ground  that  no  notice  of  the 
drawing  of  the  jury  had  been  given  the  jury  commissioners,  and  be- 
cause all  of  them  were  not  present  at  the  drawing ;  the  lower  court 
reconsidering  and  reversing  its  previous  ruling  sustaining  the  venire. 
Subsequently,  on  the  third  day  of  the  term,  the  court  ordered  another 
drawing,  and  from  this  second  drawing  the  grand  jury  was  empan- 
eled that  indicted  the  accused  and  the  petit  jury  selected  that  con- 
victed. On  behalf  of  the  accused  the  motion  to  quash  the  indictment 
and  the  venire  was  made  on  the  ground  there  was  no  authority  for 
the  second  drawing  of  jurors  after  the  term  had  begun  and  the  reg- 
ular venire  had  been  set  aside.     The  motion  was  overruled,  and  the 
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question  on  this  appeal  is  whether  the  motions  should  have  been 
snstained. 

The  jary  (Act  No.  99  of  1896)  provides  that  thirty  days  prior  to 
the  beginning  of  every  jury  term  the  jury  commissioners  shall  draw 
from  the  general  venire  box  the  jurors  required  for  the  first  week 
of  the  term,  with  the  power  to  draw  additional  jurors  if  deemed 
requisite  for  the  succeeding  weeks  of  the  term ;  the  ballots  for  each 
separate  week  are  to  be  placed  in  envelopes  endorsed  with  the  week 
for  which  they  are  drawn,  the  whole  to  be  placed  by  the  clerk  and^ 
the  commissioners  in  the  jury  box,  sealed  and  locked,  delivered 
to  the  clerk  to  be  kept  by  him  for  use  at  the  next  term  of  court,  a 
record  is  directed  to  be  made  by  him  of  the  drawing,  specifying  the 
weeks  for  which  the  jurors  are  drawn,  and  the  statutes  require  pub- 
lication of  the  lists  of  the  drawn  jurors  to  be  published  in  the  official 
journal  of  the  parish  or  by  posting  on  the  court  house  door.  Another 
section  of  the  act  provides  that  whenever  the  District  Judge  think  j 
proper  he  shall  require  the  jury  commissioners  to  select  additio'nal 
jurors  for  service  either  as  regular  jurors  or  as  talesmen  pursuant  ta 
the  formalities  prescribed  by  the  above  quoted  section.  Act  No.  99 
of  1896,  Sees.  5,  7. 

The  construction  placed  on  this  jury  act  by  the  lower  court,  of  con» 
ferring  the  power  to  order  the  second  venire^  is  supported  by 
the  public  policy  of  avoiding  the  postponement  of  all  criminal  cases' 
to  another  term,  whenever  the  regular  venire  is  set  aside.  It  may 
well  be  presumed  that  the  Legislature  was  guided  by  this  considera«> 
tion  of  the  public  interest  when,  after  providing  fo  rthe  drawing  of  the^ 
regular  or  first  venire,  it  gave  the  court  power  to  require  the  jury  com- 
missioners to  select  additional  jurors  to  be  summoned  without  delay> 
or  within  the  delay  fixed  by  the  court.  If  the  right  exists  to  summon^ 
additional  jurors  for  immediate  service  whenever  the  urgency  in 
the  judgment  of  the  court  arises,  it  would  seem  to  be  a  rigid  con- 
struction of  a  remedial  statute  to  deny  any  operation  of  the  power 
when  the  court  finds  it  necessary  to  set  aside  the  entire  venire  drawi)-' 
for  the  term.  It  is  contended  for  the  accused  that  the  interpreta- ' 
tion  adverse  to  the  legality  of  the  second  venire  has  been  sanctioned  ^ 
by  previous  decisions,  construing  the  analogous  jury  Act  No.  44  of' 
1877.  In  the  State  vs.  Vance,  81  An.,  p.  399,  the  first  venire  was  set 
aside,  another  drawn  after  the  beginning  of  the  term,  and  fo  thO' 
indictment  by  the  grand  jury  formed  from  the  second  drawing  the  ac<^- 
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eused  excepted  to  the  pleadiog  on  the  ground  the  term  bad  lapsed. 
The  court  held  there  was  no  lapse.  The  accnsed  then  moved  to 
quash  the  venire  for  Irregularities  in  the  drawing,  but  not  on  any 
objection  to  the  right  of  th&  court  to  order  the  second  venire.  The 
court  held  first  that  the  motion  was  in  time,  and  then  maintained 
the  motion,  because  the  clerk  had  not  taken  the  oath  before  par- 
ticipating in  selecting  the  names  in  the  general  venire  box.  The 
question  in  this  case  did  not  arise.  In  State  vs.  Re  veils,  31  An.,  p.  387, 
lifter  the  court  had  set  aside  the  first  venire  on  the  objection  made 
to  the  drawing,  the  accused  in  another  case  was  ruled  to  trial  on  an 
indictment  found  by  the  grand  jury  drawn  from  the  venire  that  had 
been  set  aside,  and  the  petit  jury  was  drawn  from  the  same  source. 
This  court  held  the  conviction  void,  and  a  similar  decision  was  made 
in  the  State  vs.  Smith,  81  An.,  p.  406.  In  neither  case  was  there 
any  determination  of  the  question  now  presented. 

*'  Additional,"  used  to  designate  the  second  drawing  of  jurors  the 
court  is  empowered  to  direct,  we  do  not  think  is  to  be  understood  as 
excluding  the  drawing  made  necessary  by  the  setting  aside  the 
regular  venire.  The  purpose  of  the  legislator  we  must  recognize 
in  construing  the  jury  act  was  to  provide  for  jurors  whenever  nec- 
essary to  dispatch  the  business  of  the  term.  That  purpose  is  de- 
feated by  the  technical  construction  that  denies  the  right  to  call 
ether  jurors  when  the  entire  venire  drawn  for  the  term  is  set  aside. 
Ibis  rigid  interpretation  of  the  prefix  additional  must  yield  in  our 
opinion  to  that  more  liberal  interpretation  that  fulfils  the  legislative 
intention. 

It  is  claimed  that  the  second  venire  was  illegal  because  not  pre- 
ceded by  the  publication  of  the  jury  list  for  thirty  days  before  the 
term.  As  the  second  venire  is  to  be  drawn  in  term  time  and  for 
immediate  service,  the  requirement  of  thirty  days'  publication  for 
the  regular  drawing  can  not  be  required  for  the  second  venire.  When 
the  section  requires  the  additional  jurors  to  be  drawn  in  conformity 
with  the  requisites  for  the  regular  drawing,  reference  is  intended  to 
the  other  formalities  to  secure  the  integrity  of  the  drawing  specified 
ia  the  fifth  section  of  the  act,  but  not  to  exact  the  impossibility  of  a 
thirty -day  publication. 

Our  view  of  the  construction  of  this  act  is  sustained  in  State  VB. 
Wright,  41  An.  600,  construing  the  similar  provision  in  the  jury  Act 
No.  44  of  1877.    The  objection  considered  in  that  case  was  that  the 
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court  had  no  power  to  summon  additional  jurors  after  the  term  had 
commenced  and  after  the  arraignment  of  the  accused.  The  act  of 
1877  required  the  drawing  of  the  regular  venire  fifty  days,  and  the  jury 
act  of  1896,  substitutes  thirty  days  before  the  opening  of  the  term 
for  the  drawing  of  the  jury.  In  that  case  there  had  been  no  setting 
aside  of  the  regular  venire.  Still  the  court  gave  weight  to  the 
obvious  policy  of  the  statute  in  conferring  power  to  call  additional 
jurors  for  the  business  of  the  court  not  foreseen  before  the  term  when 
the  regular  venire  was  drawn.  We  do  not  feel  at  liberty  bo  to  nar- 
row the  act  of  1896  as  to  leave  no  power  to  provide  jurors  during 
the  term  for  the  unforeseen  contingency  of  the  displacement  of  the 
regular  venire. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


No.  12,466. 

Frank  Regan  and   Henry  B.  Baloom  vs.   The  Adams  Express 
Company  and  the  Southern  Express  Company. 

Af»  Express  Company* s  Liability.— The  responsibility  of  an  express  company  was 
considered,  in  the  matter  at  issue,  as  similar  to  that  of  the  common  carrier 
Elliott  on  Railroads,  par.  U07. 

Noi  Bound  to  Unload  under  Siaiu/e.—HoreeB  shipped  on  a  special  express  car  in 
which  were  food,  water  and  space  to  rest,  need  not  be  unloaded  every  twenty- 
eight  hours  as  they  are  within  the  exception  of  the  statute.  United  States 
Revised  Statutes,  Sec.  4.S8S. 

Offer  to  Side  Track  the  Car.— The  offer  to  side-track  a  car  loaded  with  horses  (four- 
teen in  number,  two  were  frightened  and  unruly)  was  not  unreasonable.  The 
car,  the  evidence  shows,  was  to  be  taken  np  by  another  passenger  train  within 
the  following  twelve  hours.  The  evidence  is:  had  the  car  been  side-tracked 
that  an  unloading  of  the  horses  might  have  been  made  at  the  chute  for  un- 
loading from  freight  cars 

Owner  Accompany ing the  Horses —Tht  owner  who  accompanies  his  stock  has  the 
burden  of  proving  that  his  demand  in  regard  to  the  stock  was  reasonable  and 
clearly  made. 

Time  Tab/e  or  ScAeduie.—lt  wab  impossible,  without  disturbing  the  time  schedule 
of  tli^  entire  train,  "to  out  out  "  the  express  car,  unload  the  unmanageable 
horses  at  the  chute,  and  bring  back  the  car,  re -attach  it  to  the  passenger  train. 
It  was  not  possible  to  unload  the  two  horses  and  continue  on  the  same  train 
with  the  oar  and  the  remaining  horses  in  the  car. 

Verdict. —It  the  verdict  was  rif>:ht  and  the  charge  was  erroneous,  the  verdict  and 
Judgment  thereon  must  he  held  correct  and  affirmed. 


48  1579 
117    401 
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APPEAL  from  the  Civil  District  Conrt  toi  the  Parish  of  Orleans. 
Rightor,  J, 


Oeorge  L.  Bright  for  Plaintiffs,  Appellants. 


Edwin  Dubuiason  <&  Chiaholm,  Leovy  <&  Leovy,  Den^e^  Blair  A 
Dendgre  for  Defendants,  Appellees. 


Argued  and  submitted  May  1,  1897. 
Opinion  handed  down  May  31,  1897. 
Rehearing  refused  December  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  This  was  an  action  against  the  defendant  for  not  car* 
rying  safely  and  delivering  two  out  of  a  shipment  of  fourteen 
horses  of  great  value  shipped  from  New  Jersey,  in  a  special  car 
to  New  Orleans.  One  of  the  horses  died  the  day  after  the  arrival 
of  the  train,  and  the  other,  it  is  alleged,  was  greatly  injured,  owing, 
it  is  charged,  to  the  negligence  of  the  carrier. 

They  were  running  horses,  worth,  it  was  asserted,  a  large  sum. 

The  defendants  deny  the  negligence  and  injury  charged. 

They  were^shipped  at  Jersey  City  by  Adams  Express.  At  Chat- 
tanooga they  were  transferred  to  the  Southern  Express  Company  to 
complete  the  transportation.  The  car  in  which  the  horses  were 
shipped  formed  part  of  a  train  of  the  Louisville  &  Nashville  Rail- 
road. It  was  shown  in  evidence  that  in  the  Northern  States  of  this 
country  there  are  express  trains.  There  are  no  such  trains  in  the 
South;  the  express  car  always  is  attached  to  form  part  of  a  rail- 
road train.  The  price  of  transportation  paid  to  the  express  was 
five  hundred  dollars.  In  the  special  contract  signed  by  the  shipper 
there  were  a  number  of  clauses  intended  by  the  express  company 
to  limit  its  liability,  such  as  that  the  liability  of  the  company  was 
to  be  that  of  a  forwarder  and  not  of  a  common  carrier,  and  other 
clauses  to  the  same  effect.  The  contract  also  contained  a  clause  with 
the  view  of  binding  the  shipper,  <<  at  his  own  risk  and  expense,  to 
take  care  of  and  water  the  animals  while  being  transported,  whether 
delayed  in  transit  or  not,"  and  another  clause  specially  refeniog  to 
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''  detention  "  daring  transportation.  There  were  twelve  attendants,  in 
the  service  of  the  plaintiff,  whose  duty  it  was  to  take  care  of  these 
horses  on  the  cars.  They  had  needful  food  and  water  on  board. 
At  Jersey  Oity,  the  place  of  departure,  all  was  satisfactory  when  the 
€ar  left.  No  trouble  of  any  kind  had  occurred  on  the  way  until  a 
short  distance  north  of  Decatur — the  more  valuable  of  the  two 
horses,  '<  Sir  Francis,"  became  fretful  and  frightened;  later  another 
of  the  other  horses  commenced  to  kick  and  plunge. 

Between  Decatur  and  Birmingham  they  were,  the  witnesses  testi- 
fied, made  desperate  and  crazy  by  the  motion  and  noise  of  the  run- 
ning car.  They  kicked  out  of  their  stalls,  and  it  required  all  the 
efforts  of  the  attendants  to  keep  them  quiet.  Having  fallen  down, 
or  rather  having  been  thrown  down  by  the  jolting  car,  twice,  one  of 
the  plaintiffs,  who  was  on  the  train,  pulled  the  bell  cord  and  stopped 
the  train.  The  unmanageable  horses  and  the  consequent  danger 
were  the  causes  for  pulling  the  bell  cord. 

At  Birmingham  Regan,  one  of  the  owners,  stepped  from  the  car  to 
the  platform,  met  the  express  agent  at  that  place  and  said  to  him  that 
he  had  two  horses  that  he  desired  to  unload.  The  answer  of  the  agent 
was,  according  to  Regan's  account,  that  he  could  not  have  them 
unloaded  unless  they  were  made  to  jump  out  of  the  car,  as  there 
was  no  chute  to  unload  horses  at  that  place.  The  witness  said  his 
reply  to  this  agent  was  that  for  them  to  jump  out  in  their  wounded 
condition  was  an  impossibility. 

The  express  agent,  on  the  other  hand,  as  a  witness,  contradicted 
this  plaintiff  and  said  that  he  told  him  that  he  saw  no  way  to  unload 
them  unless  they  were  taken  to  the  stock  yard.  To  do  this  it  would 
have  been  necessary  to  ^*  cut  out "  this  car  on  which  the  horses  were 
from  the  train  and  to  take  it  to  the  stock  yard,  at  some  distance 
from  the  station,  and  there  unload,  as  there  was  a  chute  at  that 
place.  It  was  a  matter  of  impossibility  to  unload  the  horses  and  go 
on  with  the  same  train.  The  next  passenger  train  was  due  in  twelve 
hours,  and  that  would  have  been  the  delay,  if  the  offer  he  says  he 
made  had  been  accepted.  The  conversation  about  unloading  the 
horses  was  held,  the  express  agent  testified,  in  presence  of  other 
witnesses,  also  servants  of  one  of  the  defendant  companies.  They 
corroborated  the  testimony  of  the  expiess  agent. 

While  the  train  was  at  Birmingham  the  assistant  superintendent  of 
the  railroad  at  that  place  inquired  about  pulling  the  bell -cord  and 
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stopping  the  train.  In  reply  to  the  inquiry  the  plaintiff  said  that  he 
felt  compelled  to  stop  the  train  for  the  reason  that  the  horses  were 
no  longer  manageable  and  his  attendants  were  in  consequence  in 
danger. 

There  were  remonstrances  made  by  the  o£9cer  to  the  owner  of  the 
horses  about  the  bell -cord  pulling,  which  has  no  bearing  upon  the 
issues  of  the  case. 

He  testifies  that  he  said  to  this  owner  that  in  preference  to  delay- 
ing the  train  he  would  have  the  car  put  on  the  side  track,  to  be 
picked  up  the  next  morning  by  the  next  passenger  train.  The  fol' 
lowing  is  from  his  testimony :  '*  Then  I  remained  outside  on  the  ten- 
der of  the  car  and  remarked  to  him,  *  Well,  if  you  think  that  yon 
can  get  through  to  Montgomery  without  any  trouble,  all  right;  but 
if  not,  I  will  put  you  out  at  Birmingham,  to  be  taken  up  by  the  next 
train.'  Then  he  said  he  thought  the  horse  would  go  through  all 
right  to  Montgomery,  and  it  was  his  intention  to  take  the  horse  oat 
at  Montgomery.'* 

The  evidence  does  not  show  that  anything  was  said  about  unload- 
ing horses  at  Montgomery  after  the  arrival  of  the  train  at  that  place« 

The  owner,  Regan,  as  a  witness  contradicted  this  superintendent 
and  said  that  such  was  not  what  he  had  said.  The  testimony  of  the 
other  witnesses  for  plaintiffs,  their  attendants,  on  the  cars  as  to  what 
took  place  at  Birmingham  is  not  entirely  clear  and  satisfactory  upon 
this  point.  They  evidently  had  heard  that  it  was  the  owner's  desire 
to  unload  the  two  horses;  whether  the  talk  about  the  unloading  was 
had  with  the  superintendent  or  the  express  agent,  or  whether  they 
had  heard  all  that  was  said  was  not  clearly  shown. 

The  owner  and  the  attendants  traced,  as  they  thought,  the  cause 
of  death  of  one  of  the  horses  and  the  injury  to  the  other  to  the  fact 
chat  they  were  not  unloaded  at  Birmingham.  The  remedy  was,  they 
said,  when  highly  bred  horses,  such  as  these  were,  became  car  fright- 
ened to  unload  them. 

Dr.  Heitzman,  a  veterinary  surgeon  called  upon  by  plaintiffs,  ex- 
amined Sir  Francis  two  or  three  hours  after  the  arrival  of  plantiffs' 
horses.  He  testified  that  he  had  intense  fever  and  hemorrhages 
from  the  nostrils  and  was  in  a  dying  condition.  Questioned  as  to  the 
cause  of  the  illness,  he  said  that  such  illness  could  be  occasioned  by 
sudden  changes  of  temperature,  by  exposure,  ill  treatment  and  a 
variety  of  other  causes,  and  that  he  did  not  know  what  was  the  cause 
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of  the  fever  in  this  case,  bat  that  he  died  of  catarrhal  fever  whick 
he  had  had  more  than  forty -eight  hoars  prior  to  the  time  of  the  ex* 
amination — a  time  preceding  the  car- freight  craze  near  Birmingham. 
He  suggested  to  the  owner  to  have  a  post- mortem  examination  made 
to  see  if  there  were  any  internal  braises;  none  was  made;  the 
owner  said  to  him  that  the  dead  animal  had  been  taken  off. 

The  verdict  of  the  jnry  was  for  the  defendant.  From  the  verdict 
and  the  judgment  of  the  court  the  plaintiff  appeals. 

THE    RB8PONSIBILITY   WAS   THAT  OF  THE    GABBIER. 

Preliminarily,  we  will  state  that  carriers  can  not  escape  the  duty 
they  owe  as  common  carriers  by  assaming  the  title  of  "  forward- 
ers," as  was  attempted  by  inserting  that  word  in  the  bill  of  lading 
to  which  we  have  before  referred. 

The  express  company,  in  this  case,  being  a  common  carrier  w« 
have  treated  the  issues  as  issues  between  the  carrier  and  the  ship- 
per. In  the  oral  argument  and  in  the  reference  to  authorities  is 
plaintiffs'  brief  the  correct  principle  of  law  was  brought  to  our 
attention:  that  railroad  companies  are  guilty  of  negligence  per 
se  for  not  unloading  animals  for  rest,  water  and  food,  as  required 
by  the  law. 

We  have  no  desire  to  limit  the  effect  of  the  law  or  to  be  at  aU 
close  in  its  interpretation,  for  all  recognize  that  it  was  adopted  for 
the  purpose  of  humanizing  the  treatment  of  dumb  animals  and  to 
minimize  their  suffering  while  being  transported. 

But  it  remains  that  while  under  the  statute  thei;e  is  a  general 
command  to  unload  them  every  twenty -eight  consecutive  hours,  it 
contains  an  exception  that  the  statute  shall  not  apply  when  animals 
are  carried  in  cars  in  which  they  have  food,  water  and  space  to  rest. 
U.  S.  B.  S.,  Sec.  4388. 

The  evidence  shows  that  the  special  car  of  the  Adams  Express 
Company  in  which  these  horses  were  lodged  in  tranntu  supplied 
these  requirements. 

OFFEB  TO   SIDE^TBAGK  THE    CAB. 

A  sapply  of  food  and  water,  however,  will  not  operate  as  immunity 
to  the  common  carrier,  in  failing  to  unload  animals  which  should  be 
unloaded  for  illness  or  other  su£9cient  cause.  The  principal  and  im* 
portant  question  for  our  determination  Is  whether  there  was  negll- 
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gence  on  the  part  of  the  defendants  in  not  having  offered  facilities  to 
the  plaintiffB  to  enable  them  to  take  ont  their  horses  when  the  car 
arrived  at  Birmingham,  and  as  a  corollary  to  the  foregoing  the  ques- 
tion arises,  whether  the  defendants  did  all  they  could  to  comply  with 
their  obligation  as  common  carriers. 

It  is  abundantly  established  by  uncontradicted  testimony  that 
there  were  no  chutes  at  that  station  to  unload  live  stock  from  the 
passenger  train.  It  was,  therefore,  impossible  to  lead  out  the  two 
horses  from  the  car  while  the  train  was  at  the  passenger  depot.  To 
remove  at  all  while  at.Birmingham  it  would  have  been  necessary  to 
*^  cut  the  car  out"  and  pull  it  to  the  stock  yard,  unload  there  and  bring 
the  car  with  the  remaining  horses  on  board  to  the  passenger  train. 
The  consequent  delay  would  have  disarranged  the  time  schedule, 
and  was  not  to  be  thought  of.  The  evidence  leaves  ooly  one  infer- 
ence, which  was,  that  the  plaintiffs,  without  regard  to  impossible 
conditions,  expected  the  unloading  of  the  two  unmanageable  horses 
and  to  continue  on  their  way  with  the  remaining  horses  to  the  point 
of  destination. 

This  was  not  possible,  and  the  impossibility  did  not  give  good 
ground  for  damages,  provided  the  defendants  were  not  in  other 
respects  negligent. 

The  weight  of  the  evidence  •  shows  that  there  was  willingness 
shown  to  take  the  plaintiffs'  car  up  to  the  stock  yard  and  have 
it  unloaded  there.  This  would  have  necessitated  a  delay  of  twelve 
hours,  which  plaintiffs  (with  their  remaining  twelve  horses)  were,  we 
believe,  anxioi^  to  avoid.  If  the  unloading,  as  contended  for  by  the 
plaintiffs  was  necessary,  the  delay  was  unavoidable  and  should, 
under  the  circumstances,  we  think,  have  been  incurred.  Even  an 
express  car  may  be  subjected  to  a  delay  without  giving  cause 
for  damages.  It  was  a  misfortune  to  which  plaintiffs  were  not 
strangers.  They  knew,  or  must  be  held  to  have  known,  that  facili- 
ties for  unloading  live  stock  were  not  offered  at  all  the  stations 
on  the  route  of  the  railroad  on  which  they  were  carried. 

At  Montgomery,  the  next  station,  mentioned  as  being  on  the  route, 
where  there  were  chutes  for  landing  live  stock  from  an  express  car, 
nothing  was  said  about  unloading  the  two  horses.  The  train  stopped 
At  this  station  one  hour  and  twenty  minutes.  There  was,  it  appears, 
ample  time  to  safely  unload  the  horses.  Leaving  this  pointy  we 
^ill  state   that,  after  considering  the  evidence,   showing  its  im- 
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practicability,  we  do  not  think  that  it  was  neglect  on  the  part  of  the 
defendant  company  not  to  have  provided  chutes  to  unload  live  stock 
at  a  passenger  depot,  however  mnch  it  is  desirable  to  offer  facili- 
ies  for  unloading  whenever  it  becomes  necessary. 

In  the  elaborate  brief  of  counsel  it  was  stated  that  the  owner 
could  properly  decline  to  be  left  at  a  stock  yard  until  the  next  day, 
to  be  taken  up  by  some  uncertain  train,  freight  or  passenger,  endan- 
ger the  lives  of  all  his  horses,  because  the  express  company  had 
neglected  to  provide  the  necessary  chute  to  unload  two  horses. 

We  have  found  no  evidence  of  record  that  there  was  uncertainty 
about  the  arrival  of  the  next  passenger  train,  nor  was  it  shown  that 
unloading  at  the  chute  would  have  endangered  the  lives  of  the 
horses.  There  was  no  necessity  to  lead  them  into  the  cattle  pen, 
after  taking  them  through  the  chute  at  the  cattle  yard.  ''  It  has 
been  held  that  where  stock  are  suffering,  or  become  frightened  or 
unruly,  it  is  the  duty  of  the  company,  when  properly  requested,  to 
side-track  the  car,  when  it  can  reasonably  do  so."  Elliott  on  Rail- 
roads, Sec.  1648. 

One  of  the  owners  accompanied  the  horses  in  the  transportation, 
and  his  attendants  under  the  contract  of  shipment  were  given  pas- 
sage to  attend  the  stock.  There  was  a  divided  responsibility  between 
owner  and  carrier.  It  was  incumbent  upon  the  owner  to  submit  to 
some  delay,  particularly  as  his  contract  for  transportation  contained 
a  limited  liability  clause  regarding  delay,  which  has  been  decreed 
binding  in  several  well^^considered  decisions,  **  a  contract  to  the  ex- 
tent that  there  may  be  delay  on  the  way  is  lawful.  Squire  vs.  New 
York  Central,  98  Massachusetts,  pp.  239,  249.  <*The  carrier  is  re- 
sponsible for  unreasonable  delay."  Elliott  on  Railroads,  Sec.  1482. 
We  do  not  think  that  the  offer  to  side-track  the  car,  involving  as  it 
did  a  delay  of  twelve  hours,  was  an  unreasonable  delay  in  view  of 
the  facts  of  the  case. 

BELATIVB  TO  THE   CAUSE  OP  INJURY  AND    DEATH. 

By  this  conclusion  we  were  brought  to  the  consideration  of  the 
second  question  at  issue:  the  cause  of  injury  to  one  of  the  horses 
and  the  death  of  the  other. 

With  reference  to  the  injury  of  the  horse  for  which  damage  is 
claimed;  while  the  witnesses  called  by  the  plaintiffs  who  testified 
upon  the  subject,  and  the  plaintiffs  themselves  are  doubtless  sincere 
100 
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in  believing  that  there  was  injury  inflicted  npon  him  as  alleged,  it 
remains  as  a  fact  that  his  speed  after  was  greater  than  it  had  been 
prior  to  the  alleged  injury. 

There  was  no  testimony  of  any  particular  injory  to  this  horse. 
The  date  of  the  alleged  injury  was  late  in  October,  in  December 
following  he  was  the  second  horse  in  a  race  in  which  there  were 
seven  horses.  It  appears  that  in  other  races  prior  to  October  his 
running  was  not  among  the  first.  Moreover,  one  of  the  veterinary 
surgeons  who  testified,  said  that  he  was  called  upon  to  examine  this 
horse  Robbie  W.  in  December  and  that  after  the  examination  he 
made  a  certificate  showing  that  he  was  in  perfect  condition. 

With  reference  to  the  dead  horse  ''  Sir  Francis  "  the  proof  does 
not  sustain  the  conclusion  that  the  injuries  charged  to  have  been 
suffered  were  the  cause  of  his  death.  There  is  no  evidence  before  us 
of  internal  or  any  other  injury.  The  wounds  are  not  described 
or  referred  to.  The  witnesses  for  the  plaintiffs  said  in  a  broad  way  that 
he  was  greatly  injured  and  died  from  the  effect  of  the  injuries.  On 
the  other  hand,  the  testimony  of  the  veterinary  surgeon  by  whom 
the  animal  was  examined  raises  at  least  grave  doubts  as  to  the  cor- 
rectness of  the  opinion  of  witnesses  who  were  not  experts. 

THB  CHABGB  OF  THE  OOUBT  AND  THE  VERDICT. 

Passing  to  the  last  point  in  the  case ;  counsel  for  plaintiffs  excepted 
to  the  entire  charge  of  the  court  to  the  jury. 

We  grant  that  the  charge  was  erroneous.  The  whole  testimony 
was  admitted ;  the  whole  case  is  before  us. 

In  England  we  are  informed  by  the  books  that  it  is  no  ground  for 
a  new  trial  that  the  judge  misdirected  the  jury,  unless  it  is  shown 
that  the  jury  was  thereby  induced  to  form  a  wrong  conclusion. 

Here  the  verdict  was  right;  another  charge  than  that  given 
would  not,  in  our  opinion,  have  given  here  reasons  for  a  different 
return  by  the  jury. 

In  the  following  cited  cases  the  rule  of  law  was  sustained :  the  verdict 
of  a  jury  properly  grounded  upon  sufficient  evidence  will  be  affirmed 
on  appeal.  Howell  vs.  St.  Charles  Street  R.  R.  Oo.,  22  An.  603; 
Moller  vs.  Qauche,  16  An.  44;  Ayland  vs.  Rice,  23  An.  75. 

In  Brothers  vs.  Blair  &  Oo.,  21  An.  330,  the  court  said:  It  wonid 
be  fruitless  to  discuss  the  ingenious  objection  of  the  defendants  to 
the  charge  of  the  court  when  the  case  is  plainly  with  the  plaintiffs  in 
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the  evidence  and  the  verdict  is  fnlly  justified  thereby,  citing  Maorin 
vs.  Tonstin,  6  Martin,  498. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgnaent 
appealed  from  is  afiQrmed  at  appellant's  costs. 


No.  12,584. 

JUDAH    HABT    vs.    RoBBBT    J.    OONNOLLY,    INDIVIDUALLY     AKD    Aft  i^  ^m. 

Executor  of  Gathebikb  Connolly.  4916871 

116    882 
Tbe  authorization  of  the  wife  to  give  the  injanctlon  bond  Is  implied  when  the 

husband  joins  her  in  the  suit  for  the  injanction.  2  An.  140;.ll  An.  265;  2d  H.  and 

D.,  p.  1127.  No.  12. 
In  her  absence  the  affidavit  may  be  made  by  her  attorney  and  the  affidavit  need 

not  show  the  husband's  absence.    C.  P.,  Art.  216. 
The  petition  substantially  averring  her  ownership   of  property  seized  under 

execution,  met  by  an  exception  of  no  o«use  of  action  will  be  deemed  sufficient. 
The  original  petition  being  sufficient  to  maintain  the  injunction,  !t  is  no  objectiOB 

that  a  supplemental  petition  setting  forth  her  ownership  with  greater  particu- 
larity is  not  sworn  to. 
Creditors  are  not  entitled  to  notice  of  the  application  of  the  heir  for  recognition 

and  to  be  put  in  possession  of  the  succession  property,  the  creditor's  right  is 

security  from  the  heirs.    C.  P.,  Arts.   1000  et  seq.t  Revised   Statutes,  867H;  0. 

0. 1671. 
Without  an  executory  title  against  the  heir,  the  creditor  can  not  seize  the  prop 

erty  in  the  hands  of  the  heir,  he  acquires  from  the  deceased.    C.  P.,  Arts.  64  e 

»eq  ;  1  An.  264. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Mimroe^  J. 


Theodore  Cotonio  {Rogers  dt  Dodds  of  Counsel)  for  Jndah  Hart,. 
Plaintiff,  Defendant  in  Injanction,  Appellant. 


DinkeUpiel  &  Hart  for  Civil  Sheriff,  Appellee. 


Hughes    &    Favrot    for    Mrs.    Lawson,    Plaintiff    in    Injunction,^ 
Appellee. 


Argued  and  submitted  June  17,  1897. 
Opinion  handed  down  June  19, 1897. 
Rehearing  refused  December  13,  1897. 
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The  opinion  of  the  coart  was  delivered  by 

MUiLBB,  J.  ThiB  appeal  is  by  the  plaintiff  from  the  judgment 
perpetuating  the  injanction  obtained  by  one  of  the  defendants, 
Mary  E.  Connolly,  to  prevent  the  sale  of  her  property  nnder  plain- 
tiff's judgment  and  ezecation  against  Robert  J.  Connolly,  individa- 
ally,  and  as  executor  of  his  deceased  wife,  Catherine  Connolly. 

Catherine  Connolly,  by  will,  as  well  as  we  can  understand  the  rec- 
ord, left  her  property  to  her  husband,  Robert  J.  Connolly,  and  two 
children  of  the  marriage,  Mary  £.,  the  defendant,  and  a  sister. 
Robert  J.,  the  father,  acquired  the  sister's  interest;,  and,  with  Mary 
£.,  were  recognized  as  entitled  to  the  succession  property  and  put  in 
possession.  Thereafter,  Mary  E.  acquired  the  interest  of  her  father, 
thus  becoming  owner  of  the  property  embracing  that  involved  in 
this  suit.  At  the  time  the  father  and  his  daughter  were  recognized 
as  entitled  to  the  property  and  put  in  possession  there  was  pending 
the  plaintiff's  suit  against  R.  J.  Connolly,  individually  and  as  ezec- 
otor  of  his  deceased  wife,  for  a  debt  due  by  her,  and  about  a  year 
after  the  order  putting  Mary  E.  and  her  father  in  possession,  the 
plaintiff  obtained  judgment  and  caused  to  be  seized  the  property 
acquired  by  Mary  E.  Connolly  as  the  heir  of  her  mother  and  under 
the  purchase  from  R.  J.  Connolly.  The  execution  was  enjoined  by 
Mary  E.  and  her  husband,  alleging  ownership.  The  injunction 
was  met  by  a  rule  to  dissolve,  urging  a  number  of  grounds,  and 
then  an  exception  of  no  cause  of  action,  which  was  overruled; 
then  the  plaintiff  in  injanction,  Mary  E.  Connolly,  filed  a  supple- 
mental petition  more  particularly  setting  forth  her  title;  to  this  sup- 
plemental petition  the  exceptions  were  renewed  and  also  overruled. 
The  defence  to  the  injanction  suit  on  the  merits  is  substantially 
that  the  plaintiff,  Hart,  is  the  judgment  creditor  of  the  succession  of 
Catherine  Connolly;  that  Mary  E.,  as  her  heir,  is  bound  for  the  suc- 
cession debts;  that  the  order  putting  her  father,  Robert  J.,  and  her- 
self in  possession  of  the  succession  property  was  ear  parte  and  void, 
and  that  plaintiff,  Hart,  is  entitled  to  seize  it  under  his  execution 
against  the  executor  of  Catherine  Connolly.  The  judgment  main- 
tained the  injunction,  and  this  appeal  by  Hart,  the  original  plaintiff, 
followed. 

The  injunction  suit  was  by  Mary  E.  Connolly  and  her  husband,  J. 
J.  Lawsoo,  and  the  petition  averred  ownership  of  Mary  E.  by  inher- 
itance from  her  mother  and  purchase  from  her  father.    The  affidavit 


FORTY-NINTH  ANNUAL  REPORTS,  1897.             1689 
♦ 

Hart  v0.  Connolly. 

was  made  by  the  attorney  averring  the  absence  of  his  client,  Mary 
E.,  the  bond  was  signed  by  him  for  her  and  the  required  security 
given.  It  is  clear  that  the  anthorization  for  the  wife  to  furnish  the 
is  implied  by  his  joining  her  in  the  suit  for  the  injunction,  and  the  bond 
injunction  bond  did  not  require  her  signature.  Dunn  vs.  Woodward, 
11  An.  265.  The  law  authorizes  the  attorney  to  make  the  affidavit 
in  the  absence  of  his  client,  and  it  was  unnecessary  for  the  affidavit 
to  state  the  absence  of  husband  and  wife.  O.  P.,  Art.  210.  In  our 
opinion,  the  rule  to  dissolve  on  the  grounds  urged  here,  that  the  hus- 
band did  not  authorize  his  wife  to  sign  the  bond ;  that  it  is  not  signed 
by  her,  and  is  defective  because  the  absence  of  the  husband  is  not 
stated,  was  properly  denied.  The  original  petition  substantially 
averred  ownership  by  the  plaintiff  in  injunction.  It  was  not  met  by 
any  exception  calling  for  greater  particularity  of  statement.  The 
plaintiff,  in  our  opinion,  might  have  stood  upon  it.  The  supple- 
mental petition  made  no  material  addition  to  the  original  peitition^. 
The  supplemental  petition  merely  stated  the  propositions  of  own- 
ership inherited  by  the  father  and  Mary  E. ;  the  interest  he  acquired 
by  his  purchase ;  and  averred  that  after  the  acquisition  by  Mary  E.  she 
had  conveyed  to  a  building  association,  which  had  reconveyed  to  her. 
If  the  original  petition  was  sufficient,  as  we  think  it  was,  there  is  no 
force  in  the  objection  the  supplemental  petition  was  not  accompan- 
ied by  another  affidavit  and  bond.  In  the  plaintiff's  brief  it  is  con- 
ceded the  transfer  to  the  building  association,  and  its  retransfer  ta 
the  plaintiff  in  injunction,  left  ownership  in  Mary  E.,  and  hence 
there  was  no  substantial  change  of  the  issue  of  ownership  tendered 
by  the  original  petition.  We  think  the  exceptions  to  the  supple- 
mental petition  were  properly  overruled,  and  the  fact  it  was  not 
accompanied  by  an  affidavit  and  bond  was  no  ground  to  set  aside  the 
Injunction. 

The  defence  on  the  merits  that  the  order  putting  the  heirs  in  pos- 
session was  not  binding  on  creditors  c^n  not  be  sustained.  The  heir 
can  at  any  time  take  the  seizin  from  the  executors  and  go  into  pos- 
session by  tendering  the  amount  of  the  movable  legacies.  O.  0., 
Art.  1671.  No  notice  is  required  to  creditors,  but  they  may,  if  they 
choose,  exact  security.  R.  S.  8678.  The  plaintiff  stood  by,  made 
no  application  for  security,  and  more  than  a  year  after  attempted  to 
seize  under  the  judgment  and  execution  against  the  executor  functiLM ; 
officio  and  a  closed  succession.   Executions  to  compel  payment  of  sue 
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cession  debts  are  not  permitted.  O.  P.,  Arts.  988,  987,  et  seg.  StUl 
less  on  sach  executions  can  the  property  be  seized  in  the  hands  of  the 
heir.  Unless  the  creditor  has  an  executory  title  the  law  remits  the 
creditor  to  suit,  judgment  and  execution  against  the  heir.  0.  P.,  Art. 
64,  et  9eq, ;  Boguille  vs.  Faille,  1  An.  204.  '  The  judgment  of  the  lower 
court  properly  maintained  the  injunction,  leaving  the  plaintiff  to  his 
appropriate  remedies  to  enforce  the  liability  of  the  heir,  bond  after 
going  into  possessioa  as  before,  for  the  debts  of  her  deceased  mother. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs. 


No.  12,496. 

Thb  Pan  Handlb  National  Bank  vs.  Mbs.   0.  Q.  Aubzandbb 
AND  Habtforo  a.  Jenkins. 

Theoase  tnyolyea  mainly  an  Issue  of  fact— defendants*  title  to  the  promissory 
note  secured  by  mortgage  the  subject  of  the  controversy. 

The  court  applies  the  legal  presumption  that  the  holders  of  the  negotiable 
promissory  note  suini;  upon  it,  acquired  before  maturity  and'for  yalue,  and 
finds  besides  the  presumption  supported  by  the  testimony. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
De  Soto.     HaU^  J. 

Elam  A  Egan  for  Plaintiff,  Appellant. 


Lee  dt  Lioerman  and  Oeo.  B,  Head  for  Mrs.  Alexander,  Defendant, 
Appellee. 


Argued  and  submitted  May  11,  1897. 
Opinion  handed  down  Miy  31,  1397. 
Rehearing  refused  December  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.    The  plaintiff,  a  judgment  creditor,  seeks  to  have  set 
aside  as  fraudulent  the  mortgage  made  by  his  debtor  to  secure  the 
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promissory  note  for  twenty -five  hundred  dollars,  payable  one  day 
after  date,  held  by  the  defendant  Mrs.  Alexander,  and  from  the 
jndf^ment  redacing  the  mortgage  plaintiff  appeals. 

The  debtor  made  the  mortgage  a  short  time  before  the  plaintiff  re- 
covered its  judgment.  The  mortgage  was  in  favor  of  any  fntnre 
holder.  The  mortgage  note  passed  into  the  hands  of  Mrs.  Alexan- 
der, who  is  the  aunt  of  the  debtor,  and  he  lived  with  her.  She 
is  shown  to  be  a  lady  of  means  and  of  advanced  age.  Her  testi- 
mony is  she  acquired  the  note  for  fourteen  hundred  and  forty 
dollars. 

The  petition  contains  the  allegations  appropriate  to  a  suit  of  this 
character;  the  insolvency  of  the  debtor,  that  there  was  no  coosider- 
atioQ  for  the  mortgage,  that  it  was  made  to  defeat  plaintiff's  rights; 
operates  to  plaintiff's  injury;  that  Mrs.  Alexander  concurred  in  the 
debtor's  fraudulent  purposes  and  acquired  after  maturity.  The 
answer  of  the  debtor  and  that  of  Mrs.  Alexander  maintains  the 
validity  of  the  mortgage  and  her  title  to  the  note. 

It  is  claimed  by  plaintiff  that  the  note  was  returned  to  the  maker 
subsequent  to  its  execution,  and  remained  in  his  hands  after  its 
maturity.  Hence  it  is  contended  the  mortgage  became  void. 
We  find  no  occasion  to  examine  the  legal  proposition  advanced  by 
the  plaintiff,  in  reference  to  the  avoidance  of  the  mortgage.  The  rec- 
ord does  not  furnish  the  basis  of  fact  for  the  proposition.  The  testi- 
mony satisfies  us  the  note  was  issued  to  Mrs.  Alexander  for  the  first 
and  only  time  it  was  used  by  the  maker,  and  was  never  returned 
to  him.  When  produced  by  her  in  court  the  note  bore  the  endorse- 
ment **  bought  10th  August,  1805,"  and  although  Mrs.  Alexander 
was  unable  to  state  from  her  own  recollection  the  date  of  her  acqui- 
sition of  the  note,  the  endorsement  harmonizes  with  the  usual  course 
to  negotiate  notes  before  maturity,  and  we  see  no  basis  on  which  we 
can  reject  the  endorsement  and  the  presumption  of  negotiation  be- 
fore maturity.  This  view,  too,  precludes  any  necessity  for  discuss- 
ing the  contention  of  plaintiff  that  the  issue  of  the  mortgage  note 
by  the  maker,  after  its  maturity,  will  affect  the  mortgage,  or,  at 
least,  require  supporting  proof  from  the  holder,  especially  as  in  this 
case  there  is  the  testimony  in  the  record  on  the  subject. 

To  impeach  the  note  and  mortgage  plaintiff  urges  that  the  purpose 
of  the  transaction  was  to  shield  the  property  of  the  mortgagor  from 
his  creditors.    But  if  Mrs.  Alexander  in  good  faith  bought  the  note, 
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she  can  not  be  affected  by  the  purpose,  whatever  it  was,  of  the 
mortgagor.  It  is  pressed  on  us  that  she  is  theaant  of  the  mortgagor, 
and  that  he  lives  with  her.  Bat  whatever  the  weight  of  this  rela- 
tionship, in  investigations  of  this  character  due  significance  is  due 
to  the  conceded  fact  that  she  is  a  lady  of  means  and  to  her  testimony 
that  she  acquired  the  note  for  value.  She  is  eighty  years  of  age  and 
her  testimony  is  commented  upon  as  not  sustaining  her  claim.  Asked 
when  she  acquired  the  note,  she  stated  she  could  not  recollect;  asked 
as  to  the  price  paid,  she  was  prompted  in  her  answer  by  some  one 
present,  presumably  the  mortgagor,  and  similar  features  of  her  tes- 
timony are  brought  to  our  notice.  Still,  further,  it  is  urged,  the  price 
paid,  fourteen  hundred  and  forty  dollars,  was  dispro portioned  to  the 
amount  of  the  note,  twenty- five  hundred  dollars,  and  that  she  bad  no 
motive  to  acquire  the  land  mortgaged,  as  she  already  owned  land  an* 
occupied  and  not  cultivated.  The  circumstances  relied  on  to  discredit 
title  must  yield,  we  thiuk,  to  the  fact  that  she  is  in  possession  of  her 
the  note  and  her  testimony  that  she  bought  it.  The  inability 
to  recollect  the  date  of  the  purchase,  her  difficulty  in  promptly 
answering  as  to  the  amount  paid  and  other  circumstances  connected 
with  the  transactions  are  naturally  referable  to  the  defect 
of  memory  and  mental  infirmity  incident  to  advanced  age» 
and  this  inference  is  supported  by  the  testimony  of  the  physician 
cognizant  of  her  condition  and  familiar  with  the  effect  of  age  on  the 
mind.  We  can  not  infer  fraud  or  falsehood  from  defects  of  this 
character  in  the  testimony  of  an  aged  person.  We  are  impressed 
too  with  the  distinctness,  as  well  as  the  repetition  in  her  testimony, 
that  she  bought  the  note,  and  in  her  own  language  *'  paid  well  for 
it."  On  that  main  fact  there  is  no  hesitancy  or  lack  of  positivenese 
on  her  part.  She  is  shown  to  be  a  lady  of  high  character.  Age 
impairs  the  mental  faculties,  but  has  no  tendency  to  prompt  false- 
hood or  qualify  for  participation  in  a  fraudulent  scheme.  Then,  too, 
Mrs.  Alexander  on  a  previous  occasion  and  in  a  different  suit  was 
examined  on  facts  and  articles  and  answered  distinctly  and  posi- 
tively she  owned  the  note  and  paid  for  it.  We  think  with  the  lower 
court  that  her  testimony  is  to  be  accepted.  On  the  issue  of  her  title 
she  stands  fortified  by  the  presumption  the  law  attaches  to  the  pos- 
session of  the  note  and  by  her  own  testimony.  She  is  content  with 
the  judgment  that  maintains  her  right  to  the  extent  of  the  money 
paid  by  her  for  the  note,  her  counsel  avowing  in  argument  her  entire 
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willingness  not  to  reap  a  profit  to  the  prejudice  of  the  plaintiff  as 
creditor  of  the  mortgagor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment. 
of  the  lower  coart  be  a£9rmed  with  costs. 


No.  12,481. 
Abmand  Bossu,  Dativb  Tbstambntart  Ezbcutob,  vs.  Nbw  Ob- 

LBANS,   FOBT  JACKSON  &  GRAND  ISLB   R.  R.  COMPANT. 

Oonoedinff  that  the  proof  Is  clear  to  the  effect,  that  an  orange  orchard  was  set  on 
lire  by  the  sparks  emitted  from  a  passing  looomotiye,  or  by  the  lire  having 
been  communicated  to  It  In  a  railroad  company's  employees  carelessly  burning 
off  Us  right  of  way,  no  damages  can  be  awarded  the  owner  who  ha4  abandoned 
it,  and  allowed  It  to  run  to  waste  and  become  so  dilapidated  and  OYergrown 
with  weeds  and  grass  that  the  eztlngaishment  by  Are  would  prove  a  benefit 
rather  than  an  Injury  to  bim. 

APPEAL  from  the  Twenty-second  Judicial  District  Court  for  the 
Parish  of  Plaquemines.    Hinglcy  J. 


Henry  Chiapella  for  Piaintiff,  Appellant. 


Jamea  WUkinaon  and  E.  Howard  MoCaleb  for  Defendant,  Appellee* 


Argued  and  submitted  June  18,  1897. 
Opinion  handed  down  June  29, 1897. 
Rehearing  refused  December  13,  1897. 


On  Motion  to  Disi^iss  Appbal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  grounds  of  the  motion  are  (Y)  that  this  court 
has  no  jurisdiction  ratione  materim  over  this  cause;  (2)  that  the 
amount  of  damages  claimed  by  the  plaintiff  is  fictitious,  exaggerated 
and  inflated,  far  more  than  he  had  reason  to  believe  had  been  sus- 
tained, and  only  made  for  the  purpose  of  giving  this  court  appellate 
Jurisdiction  of  the  controversy. 

This  suit  is  for  damages  the  deceased  is  alleged  to  have  sustained 
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by  the  destraction  of  his  orange  orchard  by  fire  through  the  fault 
and  negligence  of  the  defendant,  its  servanta  and  agents,  which  are 
placed  at  the  sum  of  five  thousand  two  hundred  and  one  dollars;  and 
on  the  trial  there  was  judgment  in  favor  of  the  defendant  rejecting 
the  plaintiff's  demands,  and  from  which  the  latter  prosecutes  this 
appeal. 

While  it  may  be  possible — aye,  probable — ^that  we  may,  upon  a 
consideration  of  the  evidence,  come  to  the  conclusion  that  the  judg- 
ment should  be  affirmed,  we  do  not  regard  it  as  a  case  which  should 
be  summarily  dismissed  without  an  examination. 

The  suit  presents  all  the  insignia  of  a  serious  demand  and  an  ap- 
peal seriously  prosecuted. 

The  motion  is  denied. 

On  the  Mebtts. 

Plaintiff  alleges  that  the  succession  was  damaged  by  the  negli- 
gent burning  by  the  defendant  of  three  hundred  and  forty- one 
bearing  orange  trees  worth  twelve  dollars  each — four  thousand 
and  ninety- two  dollars,  and  three  hundred  and  three  younger  trees 
worth  three  dollars  each — nine  hundred  and  nine  dollars;  that  is  to 
say,  five  thousand  two  hundred  and  one  dollars.  The  trees  are 
alleged  to  have  been  situated  in  the  decedent's  orange  grove,  about 
sixty  miles  below  New  Orleans,  and  which  was  divided  by  the  track 
6f  the  defendant  company — the  burnt  area  covering  that  portion 
of  the  orchard  which  is  situated  in  the  rear  of  the  track,  constitut- 
ing about  half  of  the  same. 

It  appears  from  the  record  that,  shortly  previous  to  the  institution 
of  this  suit,  two  gentlemen. who  resided  in  the  neighborhood  of  the 
burnt  premises  paid  a  visit  thereto  at  the  request  of  the  executor, 
and  made  the  following  estimate  of  the  damages  which  the  deceased 
had  sustained  by  the  fire,  viz. : 

S^OlnrsfenrATiffe  treoR.  worth  15o.  apiece S5t  00 

WW  miialler  ones,  worth  25c.  apiece „.    iS  00 

Total 9126  00 

The  testimony  explains  that  the  orange  orchard  of  the  deceased 
was  completely  devastated  by  a  great  storm  or  tidal  wave  which 
occurred  in  the  Gulf  of  Mexico  in  October,  1898,  and  which  disaster 
was  succeeded  by  the  intense  and  extreme  cold  of  1895,  whereby 
the  remaining  vitality  of  the  orange  trees,  old  and  young,  was  almost 
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completely  annihilated — the  few  sarviving  being  of  insignificant 
valae  and  scarcely  wortli  cultivation,  and  altogether  unproductive. 

The  testimony  shows  that  subsequent  to  the  aforesaid  disasters 
the  deceased  took  little  or  no  interest  in  his  orange  orchard,  and 
did  not  attempt  to  prune  or  cultivate  it;  but,  on  the  contrary, 
allowed  it  to  grow  up  in  grass  and  weeds. 

Photographs  taken  of  the  locus  in  quo  soon  after  the  fire  very 
clearly  exhibit  the  neglected  and  abandoned  condition  of  that  por- 
tion of  the  orchard  which  was  not  destroyed  by  fire,  and  witnesses 
at  the  trial  supplement  the  mute  evidence  furnished  by  the  pictures 
to  the  effect  that  the  portion  of  the  orchard  which  was  destroyed  by 
fire  was  in  a  similar  condition. 

It  Is  established  by  the  testimony  of  witnesses  that  the  fire  proved 
rather  a  benefit  than  a  disadvantage  to  the  orchard,  for  the  reason 
that  same  could  not  have  been  otherwise  reduced  to  a  cultivatable 
condition,  and  in  that  view  the  judge  a  quo  seems  to  have  coincided. 

It  is  unnecessary  to  go  into  a  further  detail  of  the  evidence,  all  of 
which  is  of  the  same  character. 

The  plaintiflF  has  not  made  out  a  case  for  damages. 

Judgment  affirmed. 


No.  12,493. 

49  1S05 

B.  M.  Hasbod  bt  AL8.  VS.  Nbw  Oblbanb  Sewbbaob  Company,   so  791 

60    798 

For  the  re>i9on8  asslgaed  la  State  tx  rtl.  Brevrlag  OompaDyys.  Jad^e,  46  An.  100    ^.    |^ 

the  appeal  U  dismUsed.  

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
EllU,  J. 

HowBy  Spencer  ^  Cooke  for  PiaintiflFs,  Appellees. 


Farrar^  Jonas  &  Kruttsohnitt  for  A.  A.  Woods,  Receiver,  Appellee. 


Rogers  <fir  Dodds  for  Defendant,  Appellant. 


Argued  and  submitted  November  30,  1897. 
Opinion  handed  down  December  13,  1897. 
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On  Motion  to  Dismiss. 

The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  This  appeal  is  prosecuted  by  a  third  person  who  was 
not  originally  a  party  to  the  suit,  but  a  stockholder  of  the  corpora- 
tion, and  the  decree  that  is  appealed  from  is  an  interlocutory  jndg* 
ment  appointing  a  receiver  of  a  corporation. 

The  appellees  move  to  dismiss  the  appeal  on  several  grounds,  viz. : 

First — That  the  return  day  was  fixed  by  the  appellant  and  same 
was  illegal,  because  fifteen  days  interval  for  citation  and  answer 
were  not  allowed  in  conformity  to  the  requirements  of  Act  No.  6 
Of  1896. 

Second — That  proper  parties  were  not  made  to  the  appeal. 

Third — ^That  the  petition  of  appeal  does  not  show  an  appealable 
interest  in  the  litigation. 

Fourth — ^That  the  transcript  of  appeal  is  deficient  and  incomplete 
through  the  fault  of  appellant. 

Fijth — ^That  no  appeal  will  lie  from  an  order  appointing  a  receiver 
in  a  case  of  this  character. 

And  finally  the  motion  charges  that  the  appellant  has  acquiesced  in 
the  judgment  since  the  rendition  thereof. 

We  find  it  unnecessary  to  examine  and  pass  upon  any  of  the 
grounds  stated  except  the  fifth,  as  that  one  is  necessarily  fatal  to  the 
appeal. 

The  record  shows  that  B.  M.  Harrod  and  several  other  persons,  allege 
ing  themselves  to  be  creditors  of  the  New  Orleans  Sewerage  Company 
for  work  done  as  engineers  employed  by  said  company  in  the  planning 
and  construction  of  its  works  of  sewerage  and  drainage,  and  that,  not- 
withstanding amicable  demand  had  been  repeatedly  made,  the  sums 
due  them  had  not  been  paid,  applied  to  the  judge  a  quo  for  an  order 
appointing  a  receiver  for  said  corporation — averring  the  insolvency 
of  said  corporation  and  its  inability  to  pay  its  creditors. 

This  proceeding  was  based  upon  a  resolution  of  the  board  of  direc- 
tors of  the  corporation  which  was  adopted  a  few  days  previously, 
wherein  the  statement  is  made  that  the  affairs  of  the  company  are  in 
a  very  embarrassed  condition,  making  the  corporation  practically 
insolvent — large  sums  of  money  being  due  to  its  creditors  which  it  is 
unable  to  pay.  And  wherein  the  further  statement  is  made  that  it  is 
necessary  for  the  protection  of  its  creditors,  the  prevention  of  prefer- 
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ences,  the  realization  of  its  assets  aud  the  proper  application  of  its 
assets  to  the  satisfaction  of  its  creditors,  that  a  receiver  should  be 
appointed. 

On  the  presentation  of  the  aforesaid  petition,  accompanied  by  the 
resolution  of  the  board  of  directors,  the  judge  a  quo  granted  the  order 
appointing  a  receiver. 

It  has  been  held  by  this  court  that  such  order  is  not  subject  to 
review  on  appeal  as  an  interlocutory  judgment  that  may  inflict  an 
irreparable  injury,  but  that  the  remedy  is  to  be  sought  by  rule  to  set 
aside  and  vacate  the  order  of  appointment  in  the  court  a  qua,  and  an 
appeal  from  an  unsatisfactory  judgment  upon  the  trial  of  same. 

In  State  ex  rel.  Brewing  Company  vs.  Judge,  46  An.  100,  this  court 
said  on  this  question  that  the  court  of  the  first  instance  having  acted 
upon  the  resolution  of  the  board  of  directors  of  the  company  con- 
senting to  the  appointment  of  a  receiver,  a  suspensive  appeal  will  not 
lie  from  the  decree  of  appointment  without  proof  that  the  resolution 
'  was  ultra  vires,  or  that  it  was,  in  other  respects,  illegal  and  improper. 

"That  the  remedy  to  correct  the  alleged  illegality  in  the  appoint- 
ment of  a  receiver  is  by  rule  to  set  aside  and  vacate  the  order  of 
appointment,  and  if  the  rule  be  denied  to  appeal  from  the  decision." 

That  opinion  applies  exactly  to  this  case,  and  for  the  reasons  as- 
fligned  therein  the  appeal  is  dismissed. 


No.  12,666. 
Statb  of  Louisiana  vs.  Bbn.  Lafabqub. 

When  there  is  no  bill  of  exceptions,  assignment  of  errors  or  error  disclosed  by  the 
record  the  sentence  of  the  accused  will  be  affirmed. 

APPEAL  from    the    Oriminal    District  Oourt   for  the   Parish   of 
Orleans.     Baker,  J. 

M.  J,  Cunningham,  Attorney  General,  for  Plaintiff,  Appellee. 


Defendant,  Appellant,  in  propria  persona. 


Submitted  on  briefs  December  4,  1897. 
Opinion  handed  down  December  13,  1897. 
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State  VB.  Burton. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB)  J.  The  appeal  is  from  a  sentence  for  larceny. 

There  is  no  bill  of  exceptions  nor  assignment  of  errors,  nor  any 
error  shown  by  the  record.  The  accused  is  without  counsel,  and  we 
have  gone  over  the  record  with  the  desire  that  the  accused  may  not 
be  deprived  on  any  legal  right,  but  we  find  no  basis  on  which  we 
can  interfere  with  the  sentence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  be 
affirmed. 


No.    12,681. 
Statb  op  Louisiana  vs.  Paul  Burton. 

Appeals  In  criminal  causes  are  made  returnable  within  ten  days  after  the  granting 

of  the  order  of  appeal.    Act  SO  of  1^78. 
Where  an  appeal  Is  not  seasonably  filed  and  no  proper  explanation  Is  made,  or 

appears  from  the  record,  showing  the  laches  not  imputable  to  appellant,  the 

appeal  will  be  dismissed. 

APPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
of  Ascension.    Ouion,  J. 


M,  J,  Cunningham,  Attorney  General,  for  PlaintiCT,  Appellee. 


E,  N,  Pugh  and  R.  MoCulloh,  for  Defendant,  Appellant. 


Submitted  on  briefs  December  4,  1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  Defendant  was  tried  for  murder,  convicted  of 
manslaughter  and  sentenced  to  two  years  at  hard  labor. 

On  October  25,  1897,  he  took  an  order  of  appeal  to  this  court,  but 
the  transcript  was  not  filed  here  until  November  24,  1897,  thirty 
days  later.     Because  of  this  a  motion  to  dismiss  the  appeal  Is  made. 
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On  Motion  to  Dismiss. 

Appeals  in  criminal  cases  are  made  retnrnable  within  ten  days 
after  the  granting  of  the  order  of  appeal.     Act  No.  30  of  1878. 

It  thns  appears  that  this  appeal  was  not  filed  seasonably.  No  rea- 
son whatever  is  assigned  for  the  delay. 

While  the  court  takes  jadicial  cognizance  of  the  existence  of  yel- 
low fever  in  the  late  sammer  and  fall  of  the  current  year  in  the  city  of 
New  Orleans,  and  of  the  quarantine  regulations  established  through- 
out the  country  in  consequence  thereof,  and  of  the  interruption  there- 
from, to  a  great  extent,  of  communication,  travel  and  the  transmis- 
sion of  the  mails,  the  same  does  not  account  for,  nor  justify,  in  the 
absence  of  a  showing  to  that  effect,  the  long  delay  in  the  filing  of 
this  appeal,  which  comes  from  a  parish  but  a  short  distance  by  rail 
and  river  from  the  codrt. 

In  State  vs.  Bevell,  47  An.  48,  a  motion  to  dismiss  the  appeal 
which  had  not  been  seasonably  filed  was,  it  is  true,  denied.  But  it 
was  upon  the  ground  that  the  facts  appearing  justified  the  refusal. 
The  accused  in  that  case  had  no  counsel  and  was  represented 
by  attorneys  assigned  by  the  court,  and  it  was  found  that  it  was  the 
inadvertence  of  the  clerk  of  the  lower  court  that  had  caused  the 
delay  in  preparing  and  bringing  up  the  record. 

No  such  facts  appear  in  the  instant  case,  and  we  are  constrained 
to  enforce  the  requirement  of  the  law  in  respect  to  the  filing  of 
appeals.     State  vs.  Olark,  49  An.  780. 

The  motion  is  sustained  and  the  appeal  dismissed. 


No.   12,606. 
State  op  Louisiana  vs.  J.  Monbob  Undbbwood. 

Gonvlctlon  for  breaking  and  entering  In  the  night-time  with  Intent  to  rape. 

Jury  are  to  weigh  all  the  attending  olrcunostances,  and  from  these  determine,  ai 
a  question  of  fact,  th*  initni  with  which  the  accused  entered  the  bedroom 
of  the  prosecutrix. 

The  fact  that  he  actually  offered  no  violence  and  withdrew  when  the  girl  threat- 
ened to  call  assistance  does  not  in  itself  establish,  In  the  view  of  the  law,the 
proposition  that  he  meant  to  persuade  and  not  to  force. 

It  suffices  if  a  correct  list  of  the  names  of  the  jurors  bo  served  upon  the  accused. 
There  is  no  law  requiring  him  to  be  informed  of  the  wards  of  the  parish  In 
which  the  jurors  respeotlrely  live. 
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State  vs.  Underwood. 

APPEAL  from  the  Twenty -fourth  Jodicial  District  Goart  for  the 
Parish  of  St.  Mary.     Allen,  J. 


M.  J.  Cunningham,  Attorney  General,  and  W.  B,  Qordy,  District 
Attorney  (Sigur,  Milling  <fir  SaunderB,  of  Connsel),  for  Plaintiff, 
Appellee. 


Wilion  dt  Mayer y  M.  T,  Qordy,  Jr.,  C.  A,  O^Niell  for  Defendant, 
Appellant. 


Submitted  on  briefs  December  4, 1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  The  accused  was  indicted  for  breaking  and  enter- 
ing in  %he  night-time,  without  being  armed  with  a  dangerous  weapon, 
.a  dwelling,  with  intent  to  rape. 

He  was  convicted  and  sentenced  to  seven  years  at  hard  labor.  He 
appeals,  and  in  support  thereof  urges,  first,  that  when  the  case 
was  called  for  trial  a  motion  on  his  behalf  for  a  continuance  was 
filed  on  the  ground  that  he  had  not  been  served  with  a  correct  copy 
of  the  venire,  and  that  the  same  was  erroneously  overruled.  The 
motion  complained  that  the  copy  of  the  venire  served  upon  the  ac- 
cused did  not  show  the  residences,  by  wards  of  the  parish,  of  the 
jurors.  It  appears  that  a  correct  Hat  of  the  names  of  the  jurors  was 
served  upon  him.    This  was  all  the  law  requires.     R.  S.  992. 

The  act  relative  to  juries,  approved  July  9,  1896,  did  not  change 
the  old  law  in  this  respect. 

We  have  been  referred  to  no  enactment  that  requires  an  accused 
person  to  be  informed  of  the  wards  of  the  parish  in  which  the 
Jurors,  called  to  try  him,  live. 

The  accused  next  urges  error  on  part  of  the  judge  a  quo  in 
overruling  bis  motion  for  a  new  trial  based  on  the  averment  that 
the  verdict  of  the  jury  was  contrary  to  the  law  and  evidence. 

The  reason  assigned  by  the  judge,  in  the  bill  of  exceptions  re- 
served to  his  ruling,  is:  **  There  was,  in  my  judgment,  ample  evi- 
dence before  the  jury  to  convince  them  beyond  a  reasonable  doubt 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1601 

State  TB.  Underwood. 


of  the  gailt  of  the  prisoner.  They  were  so  convinced,  and  I  agree 
with  them." 

He  supplemented  this  by  an  elaborate  written  opinion,  reviewing 
the  whole  case,  and  conclnding  with  a  denial  of  the  motion. 

Taking  the  facts  as  set  oat  in  that  opinion  we  can  not  say  the  law 
which  should  govern  the  case  has  been  either  misinterpreted  or  mis- 
applied. 

The  rnling  of  the  court  below,  denying  a  motion  for  new  trial 
based  on  the  allegation  that  the  verdict  is  contrary  to  the  law  and 
the  evidence,  will  not  be  disturbed  unless  clearly  erroneous.  35  An. 
96;  86  An.  341;  39  An.  19. 

The  mere  fact,  it  is  true,  of  a  man's  uninvited  and  unwelcome 
presence  at  night  in  the  bedroom  of  a  woman  does  not,  in  law,  evi- 
dence by  itself  a  purpose  on  his  part  to  have  carnal  knowledge  of 
her  by  force,  if  necessary. 

Bat  it  is  for  the  jury  to  weigh  all  the  attending  circumstances,  the 
situation  of  the  parties,  the  degree  of  their  acquaintance,  or  intimacy 
with  each  other,  the  character,  repute  and  position  of  the  woman 
against  whom  the  evil  design  is  formed,  the  conductand  declarations 
of  the  accused  before  and  after  the  attempt,  etc. 

Weighiug  these  in  the  instant  case,  it  was  the  jury's  province  to 
determine  the  intent  with  which  the  prisoner  had  entered  by  break- 
ing the  bedroom  of  the  prosecutrix.  By  their  verdict  of  guilty  they 
found  his  purpose  was  to  commit  rape  if  that  were  necessary  to  the 
attainment  of  his  end. 

The  fact  that  he  actually  offered  no  violence  and  left  when  the  girl 
threatened  to  call  her  brother,  does  not  in  itself  establish  in  the  eye 
of  the  law  the  proposition  that  he  meant  to  persuade  and  not  to  force. 

If  a  man  resolves  on  a  criminal  enterprise  and  proceeds  so  far  in  it 
that  his  act  amounts  to  an  indictable  attempt,  it  does  not  cease  to  be 
such,  though  he  voluntarily  abandons  the  evil  purpose. 

*'  This  doctrine,''  says  Bishop,  Crim.  Law  (6  Ed.)  Vol.  1,  Sec. 
732,  **  may  not  be  established  absolutely  beyond  controversy,  but  it 
is  reasonably  so." 

*'  Thus,  if  a  man  assaults  a  woman  fully  intending  to  ravish  her, 
but  this  intent  subsides  before  the  act  is  committed,  and  he  desists, 
he  may  still  be  guilty  of  assault  with  intent  to  commit  rape."  Id., 
Vol.  1.,  Sec.  733. 

On  an  indictment  for  a  technical  attempt  the  jury  may  take  into 
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view  the  nature  of  an  act  proved  to  determine  the  intent  which 
prompted  it. 

**  And  it  is  a  rale  of  criminal  evidence  that  a  man  is  presnmed  lo 
intend  the  nataral,  necessary  and  even  probable  conseqaences  of 
what  he  intentionally  does."     Id,^  Sees.  734,  785. 

The  offender's  intent,  it  is  trae,  must  be  specific,  to  proceed  to 
violence  if  necessary,  or  otherwise  do  what  will  be  rape  in  law.  Jdl., 
Vol.  2,  Sec.  1136. 

In  the  case  under  review  the  jury,  by  their  verdict,  are  considered 
as  having  found  the  intent  to  be  specific. 

The  effect  of  the  verdict  is  to  completely  exonerate  the  yoong 
lady  from  any  imputation  of  connivance  at  the  accused's  presence 
in  her  chamber  at  dead  of  night. 

Two  other  bills  of  exception,  found  in  the  record,  are  considered 
abandoned,  since  they  are  not  insisted  on,  or  even  referred  to,  in 
the  brief  and  argument  submitted  by  counsel  for  the  appellant. 

Judgment  affirmed. 


No.  12,604. 
— _  Statb  of  Louisiana  vs.  Alexakdbb  Washinoion. 

.J       ^       The  belief  In  God  and  the  sense  of  accountability  to  blm  for  false  swearing  Is 
ItUl  IB&  IndUpenFable  to  the  competency  of  a  witness,  and  this  requisite  to  qualify  the 

witness  is  not  remoTcd  by  the  Act  No.  39  of  188$  relative  to  the  competency  ol 

witness  ki  criminal  proceedings.     1  Greeuleaf  on  Evidence,  Sees.  867,  888; 

Boscoe  on  Criminal  fivldence,  pp.  124, 129;  1  Archbold,  pp. 
There  is  no  exclusion  as  a  witness  of  the  child  seven  years  of  age.  If  possessed  of 

the  requisite  intelligence  and  bus  the  sense  of  responsibility  to  the  Supreaae 

Being,  if  tbe  testimony  of  the  witness  Is  false.    I6id. 

APPEAL  from  the  First  Judicial  District  Court  for  the  Parish  of 
Oaddo.    Land,  J. 

M,  J,  Ounningham,  Attorney  General,  and  John  JR.  Land^  District 
Attorney  (P.  A.  Simmona,  Jr,^  of  Oonnsel),  for  Plaintiff,  Appellee. 


J,  M,  Foster y  Jr, ,  for  Defendant,  Appellant. 
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Sabmitted  on  briefs  November  20, 1897. 
Opinion  handed  down  December  18,  1897. 


The  opinion  of  the  conrfc  was  delivered  by 

BffnxBBy  J.  The  accused,  convicted  of  rape,  takes  this  appeal 
from  the  sentence. 

The  single  question  in  the  case  is  the  competency  of  the  prose- 
cuting: witness,  admitted  to  testify  over  the  objection  of  the  counsel 
of  the  accused.  The  answers  of  the  witness,  a  child  seven  years 
old,  on  the  voir  dire  examination,  are  made  part  of  the  bill,  and  are 
in  substance  that  she  has  no  knowledge  of  Qod,  "  never  heard  of 
the  devil  or  the  bad  man,  or  what  would  become  of  her  if  she  told  a 
lie,"  and  had  no  knowledge  of  an  oath.  The  statement  of  the  trial 
Judge  in  signing  the  bill  is  that  the  witness  is  a  bright  mulattress  of 
the  intelligence  usual  to  her  class.  The  contention  of  the  defence 
is  that  her  answers  show  she  has  no  knowledge  of  right  and  wrong, 
nor  belief  in  God,  and  an  insensibility  of  the  nature  or  obligation 
-of  an  oath,  and  the  exception  reserved  is  to  the  admission  of  her  tes- 
timony. 

The  basis  on  which  testimony  is  received  in  courts  is  the  oath 
administered  to  the  witness,  and  the  oath  is  an  appeal  to  God  by 
the  witness  affirming  that  he  will  speak  the  truth  on  the  witness 
stand.  By  some  of  the  text  writers  the  oath  is  deemed  an  invoca- 
tion by  the  witness  of  divine  panishment  if  the  testimony  is  false. 
It  is  this  solemn  appeal  of  the  witness  to  the  Supreme  Being  that 
imparts  the  sanction  on  which  the  witness'  statements  on  the  stand 
are  accepted  as  testimony.  But  if  the  witness  has  no  knowledge  of 
God  or  belief  in  his  existence,  and  shows  no  sense  of  accountability 
to  him  for  false  testimony,  there  is  no  guarantee  of  the  truth  of  his 
testimony.  The  sense  of  accountability  to  God  of  the  witness  if  he 
is  untruthful  in  giving  his  testimony  has  been  of  universal  recogni- 
tion as  the  requisite  of  competency,  and  renders  unnecessary  any 
elaborate  citation  of  authority.     1  Greenleaf,  Sees.  365,  367. 

Under  the  common  law  the  competency  of  the  witness  under  four- 
teen years  of  age  was  determined  by  his  intelligence,  including  con- 
sciousness of  responsibility  to  the  Supreme  Being  for  the  sin  of  false 
swearing.  If  there  was  this  consciousness  and  intelligence,  as  an 
English  judge  puts  it,  the  tender  age  of  the  witness  was  no  objection 
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to  his  competency.  If  the  child  presented  as  a  witness  appears  to 
be  intelligent,  bnt  from  defect  of  education  or  other  caase  has  no 
sensibility  of  the  nature  of  an  oath,  the  opportunity  will  be  afforded 
for  his  instrnction  on  that  point,  so  that  he  may  have  the  requisite 
appreciation  of  moral  responsibility  when  he  comes  to  be  sworn,  bnt 
the  application  to  impart  such  instruction  must  be  seasonably  made. 
This  appreciation  of  responsibility  in  the  future  state  for  the  sin  of 
false  swearing  is  required  as  the  test  of  competency  of  children  as 
well  as  adults,  and  the  test  is  applied  without  reference  to  the  form 
of  religious  belief,  but  it  is  the  appreciation  fo  a  Supreme  Being  to 
punish  sin  and  reward  virtue  in  this  life  that  the  law  exacts  to  make 
the  witness  competent.  Roscoe  Criminal  Evidence,  pp.  129,  124, 
notes  at  foot;  1  Archbold  Criminal  Practice  and  Pleadings,  S.  P. 
490,  notes  at  foot ;  1  Qreenleaf ,  Sees.  367,  369.  It  is  quite  manifest 
in  this  case  the  prosecuting  witness  in  this  case  was,  under  the  test 
under  discussion,  incompetent  to  testify. 

Nor  do  we  understand  that  the  competency  of  the  witness  in 
attempted  to  be  supported  on  any  theory  that  she  possessed  any 
sense  of  moral  or  of  anjr  responsibility  for  false  swearing.  It  is 
claimed  that  she  was  competent  if  of  the  requisite  intelligence,  and 
of  this  the  trial  judge  was  to  determine.  We  should  not  feel  at  lib- 
erty in  this,  or  perhaps  in  any  case,  to  review  a  determination  by 
the  trial  jadge  on  the  question  merely  of  the  requisite  intelli- 
gence of  a  witness.  But  the  ruling  in  this  case  is  not  on  the  issue 
only  of  intelligence,  but  is  that  our  law  dispenses  altogether 
with  that  other  test  indispensable  under  the  common  law  to 
qualify  any  witness  to  take  the  stand.  This  complete  removal  of 
that  heretofore  regarded  as  indispensable  to  the  competency  of  a 
witness  is  claimed  to  result  from  the  act  of  our  Legislature,  No.  29 
of  188G,  to  the  effect  that  in  criminal  prosecutions  the  competent 
witness  is  a  person  of  proper  understanding.  If  this  is  the  interpre* 
tation,  the  form  of  the  oath  remains,  but  the  basis  for  it,  the  belief 
in  God,  is  swept  away.  Our  courts  have  held  under  this  statute  that 
infamy  from  conviction  for  crime  no  longer  disqualiQes.  State  vs. 
Mack,  41  An.  1080;  State  vs.  McManus,  42  An.  1194.  The  other 
case  cited  on  behalf  of  the  State  relates  to  the  competency  of  the 
juror.  Tbe  sense  of  accountability  to  God  as  the  requisite  to  the 
fitness  of  the  witness  is  not  touched  by  these  cases.  The  act  of 
1886  uses  the  same  expression  as  to  the  competency  of  the  witness 
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in  the  criminal  prosecations  that  the  Oode  employs  in  defining 
competency  of  the  witness  in  the  civil  cases.  0.  O.,  Art.  2281.  The 
argument  for  the  State  supposes  the  act  of  1836  substitutes  intelli- 
gence alone  as  the  test  of  the  witness'  competency.  If  so,  the  sanc- 
tion of  an  appeal  to  God  is  equally  dispensed  with  to  qnalify  the 
witness  in  civil  cases,  but  it  has  never  been  so  understood.  The 
««  proper  understanding  "  by  the  argument  presented  to  us  embraces 
no  belief  in  God,  or  appreciation  of  right  and  wrong,  or  difference 
between  truth  and  falsehood.  It  seems  to  us  the  reqaisites  hitherto 
the  statute  is  claimed  to  have  displaced  are  precisely  those  that 
make  up  the  proper  understanding  the  statute  still  exacts.  Our 
attention  has  been  directed  to  the  California  statute,  admitting 
all  to  testify  possessing  <'  the  organs  of  sense  and  capacity  to 
communicate  their  perceptions."  Mr.  Rice,  in  bis  work  on 
evidence,  infers  from  this  legislation  that  in  California  there  can 
be  no  exclusion  of  witnesses  on  account  of  religious  belief.  There 
seems  to  be  similar  legislation  in  other  States.  The  form  of  religious 
belief  is  certainly  no  ground  to  exclude  the  witness,  but  there  must  be 
a  belief  in  the  Supreme  Being.  Roscoe  Criminal  Evidence,  p.  129;  1 
Archbold,  p.  486,  notes;  1  Greenleaf,  Sec.  869.  Whether,  even 
under  the  California  statute,  utter  ignorance  of  God  and  of  the 
nature  of  an  oath  would  notwithstanding  admit  to  the  witness  stand* 
is  in  our  view  unnecessary  to  inquire.  Our  statute  requires  proper 
understanding.  In  our  view  total  unconsciousness  of  God,  or  of 
truth  and  falsehood,  is  incompatible  with  the  test  of  the  act  of 
1886. 

In  this  discussion  there  is,  of  course,  the  appreciation  of  the  grave 
consequences  of  exacting  a  test  of  the  witness'  competency  apt, 
perhaps,  to  exclude  in  some  cases  all  proof  of  rape  on  a  child  of 
tender  years  or  deficient  understanding.  On  the  other  hand,  there 
is  the  obvious  danger  of  basing  the  sentence  for  crime,  especially  of 
death,  on  the  prattle  of  a  child  capable,  as  one  of  the  authorities 
expresses  it,  of  '^  being  moulded  like  clay  in  the  potter's  hands  " 
to  repetition,  or  in  the  utterances  of  the  child  more  advanced  in 
years  but  not  in  understanding.  19  L.  R.,  p.  608.  The  sentence  for 
crime  above,  when  the  highest  the  law  can  interpose,  should  rest  on 
a  firmer  basis  than  this  record  presents.  4  Blaekstone,  p.  214, 
quoted  in  1  Phillips  on  Evidence,  p.  20.  In  our  view  the  voir  dire 
examination  should  have  excluded  the  child  from  the  witness  stand, 
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and  we  feel  constrained  to  snstain  the  exceptions  with  a  view  to 
another  trial. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  be 
reserved  and  set  aside,  the  case  remanded  and  the  prisoner  held 
for  another  trial. 


No.  12,597. 
The  Statb  vs.  Joseph  L.  Populus. 

The  question  of  unreasonable  search  was  not  before  tbe  court  lofbeformre 
qiilre<l.    It  was  not  raised  In  due  time  and  noted. 

Many  y-t'arsago  unauthorized  lotteries  had  been  prohibited,  also  the  sale  of  tick- 
ets, drawing  and  advertisemont. 

Ail  lotteries  were  prohibited  by  subsequent  legislation.  It  was  by  statute 
denounced  as  offence  ami  as  nuisance.  Lotteries  have  a  meaning  well  defined. 
The  charter.  In  S3  far  as  related  to  lotteries,  delegated  needful  power  toths 
municipality  to  legislate  relative  to  the  lotteries,  with  a  view  of  preventing 
the  keeping  of  lotteries.  The  ordinance  assailed  was  authorized  by  the  statute 
which,  though  brief  on  the  subject,  is  ample  enough  when  taken  with  the  dif- 
ferent statutes,  authorizing  the  City  Council  to  legislate  on  the  subject, 

APPEAL  from  the  Second  Recorder's  Oonrt  of  the  Oity  of  New 
Orleans.     Bezou^  J. 

James  J.  MeLoughlin^  Assistant  City  Attorney,  Samuel  L.  OUmcrey 
City  Attorney,  for  Oity  of  New  Orleans,  Plaintiff,  Appellee. 


LouU  P,  Paquet  and  A,  M.  Auooin  for  Defendant,  Appellant. 


Argned  and  submitted  December  2,  1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeauz,  J.  This  was  a  prosection  nnder  a  municipal  ordinance 
relative  to  lotteries.  This  case  and  the  case  of  the  State  against 
Riley  are  in  the  main  similar,  save  that  in  the  case  now  before  as 
counsel  for  the  defendant  argued  in  the  brief,  and  oral  argument, 
two  additional  grounds  upon  which  they  claimed  reversal  of  the  Judg- 
ments from  which  the  defendant  bad  appealed,  viz. : 
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1.  That  the  ordinance  illegally  authorized  a  search  warrant. 

2.  That  the  ordinance  was  uUra  vires;  the  mnnicipality  had  not 
authority  to  pass  the  ordinance. 

The  part  of  the  ordinance  assailed  reads:  "That  it  shall  be  unlaw- 
ful for  any  person  or  persons  to  keep  a  lottery  office  in  any  place  or 
manner  in  the  city  of  New  Orleans,  for  himself  or  others,  as  an  in- 
dividual, partner,  stockholder,  officer,  manager  or  agent. 

"  That  it  shall  not  be  necessary  to  prove  that  the  actual  sale  of 
lottery  tickets  in  any  space,  house,  office  or  premises,  but  any  sign, 
tickets,  sheets,  bulletins  or  other  device  used  to  indicate  that  tickets 
are  kept  for  sale,  or  to  give  information  as  to  the  result  of  any  draw- 
ing, shall  be  taken  and  accepted  as  a  sufficient  proof  of  the  keeping 
of  a  lottery  office  or  shop." 

The  remainder  of  the  ordinance  sets  forth  the  penalty  it  is  possi- 
ble to  inflict  upon  conviction  before  the  recorder  within  whose  juris- 
diction the  offence  is  committed,  and  under  the  pleadings  presents 
no  issue  for  our  determination. 

Taking  up  the  first  objection  for  our  determination  we  have  not 
found  a  bill  of  exceptions  of  record  presenting  the  point  argued. 

The  ordinance  itself  is  absolutely  silent  in  regard  to  all  warrants 
of  arrest,  or  search  warrants,  and  the  demurrer  filed  is  equally  as 
silent  upon  the  subject,  save  general  averments,  not  specially  • 
directed  against  issuing  secret  warrants  under  an  alleged  illegal  and 
ultra  virea  ordinance,  nor  directed  against  the  method  pursued  to 
secure  testimony  under  search  warrants  which  an  ordinance  could 
not  make  legal. 

For  these  reasons  it  is  not  possible  to  pass  upon  the  grounds 
stated. 

The  second  objection  sets  forth  that  the  ordinance  was  illegal  and 
ultra  virea. 

In  taking  up  this  ground  for  determination,  it  is  we  think  proper 
to  state  that  a  penal  statute  of  the  State  makes  the  drawing  of  lot- 
teries and  the  selling  of  lottery  tickets  an  offence. 

The  section  of  the  ordinance  assailed  was  copied  from  it.  Sec.  7 
and  8  of  the  Act  of  1894  relative  to  lotteries. 

There  were  acts  of  date  prior  prohibiting  lotteries. 

Under  the  charter  of  1882  the  city  of  New  Orleans  was  given 
authority  to  imprison  "all  bunco -men,  fraudulent  and  unauthorized 
lottery  men.'' 
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The  delegation  of  power  was  ample  enough  to  authorize  the  city  to 
adopt  an  ordinance  relative  to  lotteries.  This  delegation  of  power 
to  the  municipality,  under  its  charter,  was  not  repealed  or  affected 
by  subsequent  legislation  not  in  conflict  with  this  provision  of  the 
charter  of  1882. 

Act  46  of  1896  is  not  in  conflict  with  the  prior  acts  on  the  subject — 
on  the  contrary,  it  is  in  accord ;  it  gives  authority  to  ordain  as  relates 
to  **  lottery  men."  The  brevity  of  the  delegation  of  power  contained 
in  the  last  act  is  amplified  snflSciently  to  sustain  the  ordinance  by 
prior  legislation  relating  to  lotteries. 

The  other  points  raised  by  the  defendants  have  already  been  passed 
upon  in  the  case  we  have  before  cited. 

For  the  reasons  therein  assigned  and  the  views  we  have  here 
expressed  it  is  ordered  and  adjadged  and  decreed  that  the  sen- 
tence and  judgment  appealed  from  are  afiirmed. 

Judgment  aflSrmed. 

Mb.  Justicb  Bla.nchard  takes  no  part  on  account  of  absence 
when  the  case  was  argued. 


No.  12,670. 

BABBBB     ASPHAIiT     PaVINQ     COMPANY     V8.    NbW     OBLEANS     & 

Cabbollton  R.   R.   Co.  bt  al. 

Tho  judgments  of  the  District  Court  are  presumedly  oorroot  and  app<^11ate  courts 
are  JnAtiflKd  In  affirmiiiK  thorn  on  the  Blroiigth  of  that  presumption  it:«(;U 
when  counsel  do  not,  either  by  brlttf  or  iir>;ument,  mtikn  an  iippHannco  to  set 
forth  the  Mpeuiflo  ground:)  of  complaint  whiolythey  could  urge  against  the  con* 
olusiund  of  the  trial  Judge.    Kreyhan  ▼&.  Berry,  49  An.  303. 

A  PPEAIi  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     Thiard,  J. 

Farrar,  Jonas  &  KruiisdhnMi  &  Ourley  for  Plaintiffs,  Appellees. 


Dart  &  Keman  for  New  Orleans  &  Carrollton  R  R.  Co  ,  Defendants 
and  Appellants. 


Samuel  L.   Oilmoref  City  Attorney,   for  Oity  of    New    Orleans, 
Defendant,  Appellee. 
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Sabmitted  on  briefs  November  18,  1897. 
Opinion  handed  down  November  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

NICHOLL8,  O.  J.  This  case  comes  up  before  us  on  the  following 
agreed  statement  of  fact: 

**  When  the  Carrollton  Railroad  Company  bought  the  extension  of 
its  franchises  from  the  city  of  New  Orleans,  it  agreed  to  expend  the 
sum  of  one  hundred  and  fifty  thousand  dollars  in  paying  the  cost  of 
paving  the  wood  side  of  St.  Oharles  avenue,  from  Louisiana  avenue 
to  Carrollton  avenue,  and  to  use  any  unexpended  balance  left  over 
from  this  pavins:  to  pave  Jackson  street,  from  the  terminus  of  the 
asphalt  paving  to  Tchoupitoulas  street,  with  gravel,  and  the  short 
block  between  Tchoupitoulas  and  the  levee  with  Belgian  block  upon 
a  concrete  foundation. 

*^St.  Charles  street  was  paved  with  gravel,  but  the  city  of  New 
Orleans  did  not,  as  provided  in  the  contract,  let  any  contracts  to 
pave  Jackson  street,  and  there  remained  in  the  hands  of  the  com- 
pany, applicable  to  this  pavement,  the  sum  of  five  thousand  three 
huodred  and  ninety -one  dollars  and  forty  cents. 

**  In  this  condition  of  affairs  the  city  of  New  Orleans  made  a  con- 
tract with  the  Barber  Asphalt  Paving  Company  to  pave  with  asphalt 
Jackson  street,  from  St.  Charles  street  to  Prytania  street,  and  agreed 
that  the  cost  of  this  pavement  should  be  paid  out  of  this  fund  in  the 
hands  of  the  New  Orleans  &  Carrollton  Railroad  Company. 

*' Before  this  contract  was  signed  the  board  of  directors  of  the  New 
Orleans  &  Carrollton  Railroad  Company  passed  a  resolution  setting 
forth  the  above  facts  and  declaring  that  it  hereby  assents  to  the  said 
contract  between  the  city  of  New  Orleans  and  the  Barber  Asphalt 
Paving  Company  relative  to  the  paving  of  Jackson  street,  from  St. 
Charles  to  Prytania  street,  in  so  far  as  it  is  legally  able  to  con- 
sent, and  hereby  agrees  to  pay  the  city's  portion  of  the  said 
pavement  of  Jackson  street  under  the  said  contract  with  the  Barber 
Asphalt  Paving  Company  to  the  amount  and  extent  of  the  balance 
in  its  hands,  if  necessary,  provided  it  has  the  legal  power  to  make 
snch  consent,  and  provided  further  that  said  money  shall  only 
be  paid  on  the  judgment  of  the  Supreme  Court  of  the  parish  of 
Orleans,  State  of  Louisiana,  declaring  that  this  company  has  the 
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legal  power  ander  the  circamstanceB  of  the  case  to  i^ive  its  consent 
to  the  pavement  aforesaid,  and  to  the  change  in  the  appropriation 
made  in  the  original  contract  between  the  company  and  the  city  of 
New  Orleans  relative  to  this  franchise,  provided  that  the  city  of 
New  Orleans  shall  be  a  party  to  said  salt  and  shall  be  bound  thereby. 

**The  Barber  Asphalt  Company  completed  its  work,  received 
certificates  therefor  from  the  city,  and  the  city  of  New  Orleans 
passed  ordinances  appropriating  the  amount  due  the  Barber  Asphalt 
Company,  to- wit,  two  thousand  eight  handred  and  twenty -nine 
dollars  and  seventy -fonr  cents,  payable  out  of  the  fund  in  the  hands 
of  the  OarrolHon  Railroad  Company.  Therenpon  the  Barber  Asphalt 
Company  filed  this  suit,  making  the  city  and  the  CarroUton  Railroad 
Company  parties  defendant.  The  city  answered.  Joining  the  Barber 
Asphalt  Company  in  its  demand  against  the  defendant.  The  Barber 
Asphalt  Company  admitted  all  the  facts  setup  in  the  exhibits  annexed 
to  the  petition,  and,  for  the  purpose  of  making  an  issue  in  the  case, 
denied  its  legal  right  to  consent  to  the  diversion  of  the  appropria- 
tion from  the  paving  work  mentioned  in  its  franchise  contract. 

**  The  court  below  rendered  a  Jadgment  in  favor  of  the  Barber 
Asphalt  Company,  and  the  CarroUton  Railroad  Company  has,  as  a 
matter  of  form,  appealed. 

''  The  CarroUton  Railroad  Company  accepts  the  foregoing  state- 
ment of  facts  made  by  the  Barber  Asphalt  Paving  Company,  and 
submits  to  the  court  the  legal  question  as  to  its  right  to  consent  to 
the  pavement  of  a  different  part  of  Jackson  street  from  that 
mentioned  in  the  franchise  contract." 

Appellant  has  filed  no  brief,  but  left  to  the  court  itself  the  ascer- 
tainment of  what  the  legal  rights  and  obligations  of  parties  are.  In 
the  case  of  Freyhan  vs.  Berry,  40  An.  806,  we  stated  that  judgments 
of  the  District  Court  are  presumedly  correct,  and  that  appellate 
courts  are  justified  in  affirming  them  on  the  strength  of  that  pre- 
sumption itself  where  counsel  do  not  either  by  brief  or  argument 
make  an  appearance  to  set  forth  the  specific  groundb  of  complaint 
which  they  could  urge  against  the  conclusions  of  the  trial  judge.  We 
presume  appellant's  contention  to  be  that  the  owners  of  property 
abutting  on  Jackson  avenue  ^'  from  the  terminus  of  the  asphalt  pav- 
ing to  Tchoupitoulas  street,"  and  **on  the  block  between  Tchoupi- 
toulas  street  and  the  levee,"  may  have  acquired,  under  the  original 
contract  between  the  city  of  New  Orleans  and  the  New  Orleans  ft 
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OarroUton  Railroad  Oompany,  a  vested  right  to  have  the  balance 
of  the  one  haadred  and  fifty  thoasand  dollars  contracted  to  be 
paid  by  the  railroad  company  for  its  franchise  remaining  unexpended 
after  paying  the  cost  of  paving  the  wood  side  of  St.  Oharles  avenoey 
from  Louisiana  avenae  to  OarroUton  avenae,  applied  to  paying  Jack- 
son street  from  the  terminns  of  the  asphalt  paving  to  the  levee. 
That  having  acquired  such  right,  the  city  and  the  railroad  company 
would  be  powerless  by  agreement  and  consent  between  themselves 
to  modify  the  original  contract  and  divert  the  appropriation  of  the 
money  to  the  paving  of  any  other  portions  of  Jackson  avenue  than 
those  first  specially  designated.  Had  the  city  and  the  railroad  com- 
pany in  their  contract  provided  (as  they  had  the  legal  right  to  do)  that 
any  portion  of  the  one  hundred  and  fifty  thousand  dollars  contracted 
for  therein  which  might  remain  unexpende(^,  as  explained,  should  be 
turned  over  to  the  city  authorities,  and  had  that  balance  been  in  fact 
paid  to  them,  it  could  scarcely,  we  think,  be  questioned  that  had  the 
city  directed  that  Jackson  street,  between  the  terminus  of  the  asphalt 
paving  and  the  levee,  should  be  paved  and  the  costs  thereof  paid 
for  by  the  moneys  turned  over  to  it  by  the  OarroUton  Railroad  Oom- 
pany, the  city  would  have  the  legal  right  to  repeal  the  ordinance 
passed  by  it  to  that  effect  and  devoted  the  money  to  the  paving  of  some 
other  portion  of  the  street.  The  owners  of  property  fronting  on  the 
partsof  the  street  covered  by  the  ordinance  would  have  had  no  shadow 
of  right  to  control  the  action  of  the  corporate  authorities  in  this 
matter  and  insist  that  the  ordinance  was  irrepealable  inasmuch  as 
by  such  repeal  their  interests  would  be  seriously  affected  and  injured 
by  a  repeal.  Schmidt  vs.  Olty  of  New  Orleans,  48  An.  1440;  State 
ex  rel.  Paving  Oo.  vs  Oity,  48  An.  649. 

The  situation  is  not  changed  by  the  fact  that  the  particular  por- 
tion of  the  avenue  which  it  was  originally  proposed  to  pave  should 
have  been  designated  in  the  contract  between  the  city  and  the  rail- 
road company.  The  railroad  company  might  have  had  legal  ground 
of  complaint  had  an  alteration  been  attempted  to  be  made  without 
its  consent,  but  the  property  owners  referred  to  would  have  had  no 
legal  standing  to  complain.  The  city  bDth  in  making  the  original 
contract  and  in  modifying  it  was  acting  in  the  exercise  of  its  general 
administrative  powers  and  not  in  any  wise  on  behalf  of  any  special 
class  of  citizens  or  property  owners. 

The  property  owners  whose  adverse    future  action    defendant 
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seems  to  fear,  wonld  have  been  called  on  to  pay  no  portion  of  the 
cost  of  the  originally  contemplated  paving,  and  the  clansea  in  the 
contract  relative  to  the  street  in  front  of  their  premised  wexe  in  no 
sense  a  stipulation  pour  autrui  operating  in  their  favor. 

The  agreed  statement  in  the  record  discloses  the  fact  that  no  con- 
tracts were  made  based  on  the  contract  as  originally  drawn  np.  We 
see  no  ground  for  apprehension  on  the  part  of  appellant  to  liabili^ 
as  for  an  unauthorized  payment  should  it  pay  plaintiffs'  claim. 

The  judgment  of  the  District  Oonrt  is  hereby  ai&rmed. 


No.  12,698. 
,49  1612       State  of  Louisiana  ex  bel.  Charles   M.    Dunn  vs.   Hon.  W. 

113    M4 

R.  Richardson  and  Charles  Webth. 

In  ca^es  appealable  to  another  court  writs  of  ceri/oran  RnA  prohibition  from  tbd 
Siiprfiue  Court  aro  not  the  proper  remedies  fur  relief  obtHiiiable  on  appenL 
Thin  applies  to  caftes  appeabible  from  the  city  courts  of  New  Orleans  to  the 
District  Court.  Ex  ret  Kepllnger  et  al.  vs.  Justice  of  the  Peace,  48  An.  1346,  and 
£x  rtL  Purdy  Y8.  Juntice,  49  Au.  1165.    Affirmed. 

/\N  APPLICATION  for  Writs  of  Prohibition  and  Ccrtiorori. 
Solomon  Wolff  for  Relator. 


A.  D.  Blackmar  and  Theo.  Of.  Spitzfaden  for  Respondent. 


Sabmitted  on  briefs  November  2,  1897. 
Opinion  handed  down  November  15,  1S97. 
Rehearing  refused  December  18,  1897. 


Statement  of  the  Case. 

On  the  7th  of  September,  1897,  Charles  Wirth  Instituted  a  salt  in 
the  Fourth  City  Court  of  New  Orleans,  of  which  Robert  H.  Down* 
inR  is  jjdge,  against  Julius  Simno  and  Charles  M.  Dunn  (the  re* 
lator)  asking  judgment  against  them  for  forty- four  dollars. 

The  case  was  fixed  for  trial  by  the  judge  of  the  court  for  the  16th 
of  September,  but  it  was,  oa  that   day,  continued  to  the  23d  of  the 
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month,  not  by  Jadge  Downing,  bat  by  W.  R.  Richardson,  judge  of  the 
First  City  Court. 

On  the  23d  it  ^as  called  up  for  trial  by  Jadge  Richardson  as  pre- 
BidiDg  jadge,  when  relator  excepted  to  the  authority  of  the  judge  of 
the  First  City  Court  to  hear  and  dispose  of  causes  at  issue  in  the 
Fourth.  The  exception  was  overruled,  but  the  trial  was  postponed 
to  await  the  result  of  an  application  for  writs  of  certiorari  and  pro- 
hibition which  relator  then  and  there  announced  he  intended  apply- 
ing for  to  the  Supreme  Court,  and  which  he  soon  af t^r  made,  praying 
that  court  after  an  examination  of  the  records  to  ''  prohibit  W.  R. 
Richardson,  judge  of  the  First  City  Court,  from  farther  proceeding 
with  the  trial  of  said  caase,  and  to  issue  in  the  meantime  a  restrain- 
ing order  in  the  premises." 

In  the  application,  relator  declared  that  it  nowhere  appeared  that 
the  judge  of  the  Fourth  City  Court  was  absent  on  either  the  16bh  or 
23d  of  September,  when  the  respondent  judge  undertook  to  issue 
orders  in  the  case,  except  that  in  the  notice  of  trial  which  issued 
under  the  fixing  made  on  the  I6th  of  September  was  the  endorse- 
ment: ''  By  order  of  W.  R.  Richardson,  judge  of  the  First  City  Court, 
acting  for  R.  H.  Downing,  absent  on  leave."  That  the  records  of 
the  Fourth  City  Court  did  not  show  any  order  made  by  the  judge 
thereof  calling  upon  W.  R.  Richardson,  judge  of  the  First  City  Courts 
to  sit  and  hold  court  for  the  judge  of  the  Fourth  City  Court,  and  to 
hear  the  cases  there  pending.  He  annexed  to  his  application  a  cer- 
tificate of  the  clerk  of  the  Fourth  City  Court  to  the  effect  that  there 
was  not  in  the  records  or  the  minutes  of  the  court  any  order  or 
memorandum  showing  that  Judge  Downing  was  absent  from  the  city 
on  leave,  or  calling  on  any  other  judge  of  the  city  courts  to  preside 
at  the  session  of  the  Fourth  City  Court.  He  averred  that  in  the  ab- 
sence of  any  such  order  or  memoranda,  or  any  grant  of  leave  of  ab- 
sence, it  had  not  and  could  not  be  known  to  relator  and  other  par- 
ties litigant  in  the  Fourth  City  Court  which  one  of  the  judges  of  the 
respective  city  courts  would  sit  and  hold  court  for  Judge  Downing, 
and  that  relator  was  thus  unable  to  avail  himself  of  the  remedies  the 
law  provided  for  the  securing  of  the  evidence,  etc.  That  he  desired 
to  avail  himself  of  the  testimony  of  one  Bishop,  whose  permanent 
leaving  of  Louisiana  had  been  first  brought  to  his  knowledge  by  the 
constable's  return  of  the  15th  of  September,  of  attempted  service  on 
said  witness.     That   by  reason  of  the  absence  of  the  judge  of  the 
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Fourth  City  Court  and  relator's  ignorance  of  what  judge  would  boM 
court  for  him,  relator  was  prevented  from  issuing  a  commiasion  to 
take  the  testimony  of  Bishop,  which  was  material  to  the  iasDos  in- 
volved. That  the  attempt  of  the  defendant  judge  to  hear  and 
determine  the  said  cause  against  the  wish  and  without  the  coneent  of 
defendants  was  a  flagrant  usurpation  of  authority  and  a  violation  of 
law. 

That  the  First  and  Fourth  City  Courts  were  separate  and  diatinct 
courts,  having  jurisdiction  respectively  of  certain  cases  arising  within 
the  city  of  New  Orleans  on  the  left  bank  of  the  Mississippi  river,  and 
brought  in  their  respective  courts.  That  the  said  judges  bad  not 
jurisdiction  of  cases  other  than  those  brought  in  their  respective 
courts,  and  were  not  competent  to  sit  in  judgment  In  cases  other 
than  those  brought  in  their  respective  courts  and  otherwise  within 
their  jurisdiction. 

W.  R.  Richardson,  judge  of  the  First  City  Court,  having  been 
cited,  filed  his  answer,  annexing  thereto  the  record  and  proceed- 
ings in  the  case  of  Wirih  vs.  Dunn  et  al. 

He  averred  that  he  was  acting  in  the  premises  in  the  place  and 
stead  of  R.  H.  Downing,  judge  of  the  Fourth  City  Court,  absent  on 
leave,  by  reason  of  a  request  of  said  judge,  and  of  a  special  selec- 
tion, delegation  and  call  to  act  in  such  capacity  conferred  on  him 
by  the  Governor  of  the  State,  as  was  fully  shown  by  the  leave  of 
absence  granted  said  judge  by  the  Governor,  which  he  made  part  of 
his  return. 

That  no  minutes  or  records  of  the  proceedings  of  the  City  Courts 
of  New  Orleans  were  kept  io  said  courts  other  than  a  docket  of  the 
number  and  the  titles  of  suits  filed  therein,  and  that  the  clerk  of  the 
Fourth  City  Court  had  in  his  possession  the  leave  of  absence  granted 
to  Judge  Downing  for  thirty  days  from  September  12,  in  which 
leave  respondent  was  designated  to  act  as  judge  of  the  Fourth  City 
Court  during  the  absence  of  its  judge;  that  these  facts  were  com- 
municated to  the  attorney  of  relator,  as  would  be  shown  by  the  cer- 
tificate of  the  clerk  of  the  court. 

That  on  the  16th  of  September,  1897,  respondent  continued  the 
case  of  Wirth  vs.  Dann  to  be  refixed,  aad  that  when  relator's  attor- 
ney appeared  in  the  Fourth  City  Court  on  that  day  (the  16th  of 
September)  he  was  then  and  there  informed  by  the  clerk  of  the 
court  of  said  action  and  that  respondent  was  sitting  and  acting  in 
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the  place  of  the  jadge  of  the  Foarth  Oity  Oourt,  absent  on  leave. 
That  respondent  having  refixed  the  cause  of  Wirth  vs.  Dann  for  trial, 
a  notice  of  said  fact  was  served  upon  relator  which  bore  thereon 
the  endorsement:  ^*  By  order  of  W.  R.  Richardson,  Jadge  of  the 
First  Oity  Oourt,  acting  for  Hon.  R.  H.  Downing,  absent  on  leave.'' 
That  upon  the  day  last  fixed  for  the  trial,  relator  throagh  his  coun- 
sel filed  written  exceptions  to  the  right  of  respondent  or  any  other 
judge  of  a  Oity  Oourt  to  sit  as  judge  of  the  Fourth  Oity  Oourt  in 
the  place  and  stead  of  its  own  judge,  and  further  excepted  to  the 
right  of  respondent  to  fix  the  case  for  trial  and  excepted  to  the 
validity  of  respondent's  order  fixing  the  same  for  trial  for  that  day. 
That  respondent  overruled  relator's  exceptions,  giving  his  reasons 
therefor  in  writing  on  the  back  of  said  written  exceptions,  and  then 
and  there  oi&cially  announced  his  intention  to  hold  said  cause  under 
advisement  to  enable  relator  to  apply  to  the  Supreme  Oourt  for  writs 
of  certiorari  and  prohibition  in  compliance  with  the  request  of  rela- 
tor's counsel,  and  agreed  in  the  event  the  writs  were  denied,  or  on 
due  hearing  dissolved,  to  permit  relator  to  apply  for  a  commission  to 
take  the  testimony  of  Bishop,  an  absent  witness,  subject  to  an  oral 
exception  and  objection  to  relator's  right  to  such  commission  made 
by  the  plaintiff  in  the  suit.  He  averred  that  he  was  authorized  and 
empowered  by  law  to  act  in  the  place  of  the  judge  of  the  Fourth  Oity 
Oourt,  absent  on  leave,  on  his  call  and  request  so  to  act.  That  Act 
No.  79  of  1891  authorized  the  Qovernor  to  grant  leaves  of  absence 
not  to  exceed  ninety  days  at  any  one  time  to  State  and  parish  officers 
and  repealed  ail  laws  and  parts  of  laws  inconsistent  with  said  act. 
That  Sec.  2092  of  the  Revised  Statutes  was  authority  for  the  grant- 
ing of  leaves  of  absence  to  justices  of  the  peace,  provided  they  pro- 
cured another  justice  of  the  peace  to  act  in  their  place.  That  the 
Supreme  Oourt  had  held  that  all  laws  in  civil  matters  which  were 
in  force  relative  to  justices  of  the  peace  in  the  parish  of  Orleans  were 
still  in  force  and  applied  to  the  city  courts  created  by  Art.  135  of  the 
Oonstitution. 

That  the  suit  of  Wirth  vs.  Dunn  was  appealable  to  the  Oivil  Discrict 
Oourt  for  the  parish  of  Orleans,  and  relator  should  have  applied  to 
the  judge  of  said  District  Oourt,  from  whom  he  could  have  obtained 
relief  and  might  yet  obtain  adequate  remedy  if  he  be  entitled 
thereto. 

That  relator  could  on  appeal  urge  all  the  objections  set  up  in  the 
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application  he  had  made  for  the  writs  and  would  have  ample  oppor- 
tnnity  to  obtain  full  jnstice  on  appeal,  and  was  therefore  not  entitled 
to  the  relief  he  sought.  He  referred  the  court  on  this  last  position  to 
Art.  857  of  the  Code  of  Practice.  State  ex  rel.  Keplinger  vs.  Justice, 
48  An.  1348,  and  State  ex  rel.  Weber  vs.  Slcinner,  82  An.  1092. 

He  also  cited  Code  of  Practice,  Sec.  1070;  B.  S.  2087,  2092;  Acts 
Nos.  46  and  67  of  1880;  State  ex  rel.  Frederick  Skinner,  88  An.  148; 
State  ex  rel.  City  vs.  Judge,  40  An.  844. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  suit  of  Wirth  vs.  Jules  Simno  etal.  is  an  ordin* 
ary  suit  upon  a  moneyed  demand  against  the  present  relator  for 
forty -four  dollars.  It  is  accompanied  by  no  attachment  or  seizure 
'  and  presents  no  feature  of  hardship  calling  for  exceptional  action  at 
the  present  time  in  order  to  afford  immediate  needed  relief  with  reme- 
dies which  no  court  other  than  the  Supreme  Court  could  supply.  The 
suit  is  appealable  to  the  District  Court,  and  in  due  time  the  questions 
which  relator  seeks  to  have  presently  passed  on  through  a  writ  of 
prohibition  from  us  can  be  reached  and  passed  on  by  the  District 
Court  on  appeal.  There  will  be  ample  time  and  opportunity  to  have 
recourse  to  this  court  against  illegal  action  or  usurpation  (should 
such  there  will  have  been  in  the  esse)  after  the  District  Court  shall 
have  passed  upon  the  issues  sought  to  be  now  raised  before  us. 

Relator,  having  excepted  to  the  capacity  of  the  acting  judge  and 
been  overruled,  can  proceed  with  safety  and  without  waiver  under 
the  benefit  of  that  exception  to  take  out  all  necessary  commissions 
and  go  to  trial. 

The  application  falls  under  the  rule  announced  in  State  ex  rel. 
Keplinger  vs.  Justice,  48  An.  1848,  and  State  ex  rel.  Rudy  vs.  Justice, 
49  An.  1165. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  order  which  has  heretofore  been  granted 
in  this  case  be  and  the  same  is  set  aside,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  application  of  the  relator  for  a  writ  of 
prohibition  be  and  the  same  is  hereby  refused. 
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No.  12,698. 
The  State  of  Louisiana  vs.  M.  J.  Riley.  49  1^171 

52    964] 
Municipal  Ordinance —1\i^  flrat  seotfon  of  a  manlolpal  ordinance  declaring   it      49  iftiT 

unlawful  for  any  person  to  keep  a  lottery  office  being  plain  and  legal,  the     ^^    ^^^ 
defendant  condemned  under  this  section  Is  without  right  to  sustain  an  objec- 
tion of  Illegality  of  the  whole  ordinance  on  the  ground  that  the  second  section 
Is  unconstitutional. 

Separable  Sections  oj  an  Ordinance.^kn  ordinance  may  be  unconstitutional  in  part 
and  legal  in  part. 

Constntciion  of  Ordinance.— The  second  section  of  the  ordinance  Interpreted  with 
the  first  section  is  not  unconstitutional. 

A  PPEAL  from  the  Firsb  Recorder's  Ooart    of   the   Oity  of  New 
^^    Orleans.     Finnegan^  J, 


James  J.  McLotighlin,  Assistant  City  Attorney,  and  Saml.  L,  Oil- 
more  J  Oity  Attorney,  for  City  of  New  Orleans,  Plaintiff,  Appellee. 


Henry   O.   Hollander  and    William  J.    Hennessey   for  Defendant, 
Appellant. 


Ar^ed  and  submitted  December  2,  1897. 
Opinion  handed  down  December  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  charged  with  havini^  violated  an 
ordinance  of  the  city  of  New  Orleans  relative  to  lotteries. 

He  was  convicted  and  sentenced  to  pay  a  fine  of  twenty -five  dol- 
lars and  to  be  imprisoned  ten  days,  and  in  default  of  payment  of  the 
fine  to  ten  days'  additional  imprisonment. 

The  ordinance  under  which  he  was  fined  makes  it  unlawful  for  any 
one  to  keep  a  lottery  office. 

The  second  section  sets  forth  that  it  shall  not  be  necessary  to 
prove  the  actual  sale  of  lottery  tickets  in  any  office  or  premises,  but 
that  any  device  used  to  indicate  that  tickets  are  kept  for  sale,  or  to 
fi^ve  information  or  the  result  of  any  drawing  or  pretended  drawing 
should  be  taken  and  accepted  as  a  sufficient  proof  of  the  keeping  of 
a  lottery  office  or  shop. 

Upon  the  trial  in  the  recorder's  court  the  defendant  interposed  a 
102 
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demarrer  to  the  ordinance  on  the  grounds  that  it  is  in  Tiolation  of 
Arts.  2  and  6  of  the  Oonstitntion  of  the  State  of  Louisiana  and  of  the 
Constitution  of  the  United  States. 

Further,  substantially,  that  it  is  arbitrary  and  destroys  the  pre« 
.  sumption  of  innocence  which  belongs  to  the  accused  of  right  and 
compels  him  to  establish  his  innocence  affirmatively. 

This  demurrer  was  overruled  and  defendant  pleaded  not  guilty. 

It  appears  that  the  defendant  was  engaged  in  the  unlawful  sale  of 
lottery  tickets.  He  occupied  a  place  in  which  there  were  the  needful 
implements  to  carry  on  a  lottery ;  he  made  tickets  and  sold  them. 

The  first  section  of  the  ordinance  under  which  he  was  prosecuted 
is  in  itself  complete.  It  can  stand  by  itself.  It  was  intended  by  the 
council  of  the  city  to  be  enforceable  without  reference  to  the  second 
section  of  the  ordinance.  The  second  section  of  the  ordinance  may 
be  disregarded  without  the  necessity  of  deciding  that  the  first  sec- 
tion is  null.  It  follows  that  that  which  was  meant  by  the  City 
Council  remains  as  expressed  in  the  first  section. 

This  section  reads : 

**  That  it  shall  be  unlawful  for  any  person  or  persons  to  keep  a 
lottery  office  in  any  place  or  manner  in  the  city  of  New  Orleans  for 
himself  or  others,  as  an  individual  partner,  shareholder,  officer, 
manager  or  agent." 

From  the  evidence  before  us  it  appears  that  there  was  a  violation 
of  this  section. 

The  second  section  alone,  different  from  the  first,  can  have  no 
force  or  effect  without  the  first.  There  was  no  objection  raised  to 
the  admissibility  of  testimony  on  the  ground  that  it  came  under  the 
asserted  illegal  section.  There  was  no  evidence  admitted  that  was 
not  admissible  under  the  first  section.  The  defendant's  rights  are 
not  affected.  Mr.  Cooley  in  ^'  Constitutional  Limitations,"  page  199, 
with  great  force  and  clearness  says : 

*'Nor  will  a  court  listen  to  an  objection  made  to  the  constitution* 
ality  of  an.  act  by  a  party  whose  rights  it  does  not  affect,  and  who 
has  therefore  no  interest  in  defeating  it."     Section  199. 

Part  of  another  section  reads : 

'^Nor  can  a  court  declare  a  statute  unconstitutional  and  void 
solely  on  the  ground  of  unjust  and  oppressive  provision,  or  because 
it  is  supposed  to  avoid  the  natural,  social  or  political  rights  of  the 
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citizens,  nnleen  it  be  shown  that  the  injustice  is  prohibited  or  such 
rights  guaranteed  or  protected  by  the  Constitution."    Ih.  200. 

In  the  case  before  us  the  misdemeanor  charged  was  brought  en- 
tirely within  the  first  section,  to  which  there  does  not  appear  to 
have  been  any  ground  for  objection. 

One  found  guilty  under  the  legal  section  is  without  a  ground  of 
defence  because  of  an  illegal  section  of  the  ordinance. 

EEaving  arrived  at  this  conclusion,  we  might  have  rested  our  decree 
upon  the  reasons  before  stated. 

But  a  further  examination  of  the  grounds  of  defence  bearing  upon 
the  second  section  of  the  ordinance  has  not  resulted  in  convincing  us 
that  it  is  unconstitutional  and  illegal,  as  alleged  by  the  defendant. 
We  have  seen,  the  first  section  is  not  to  be  taken  together  with  the 
second  section;  it  is  different  with  the  latter,  which  can  be  of  no 
effect  unless  it  is  tested  with  the  former. 

For  instance,  *<  space  "  inserted  in  the  second  section  relates  to 
the  place  of  an  unlawful  lottery;  the  same  is  true  of  the  word 
*' tickets"  in  the  section;  '* sign  sheets,"  *' bulletins"  and  other 
devices,  all  bearing  upon  the  subject  of  lottery  set  forth  in  the  first 
section,  which  first  section  expresses  of  itself  the  legislative  will  of 
the  council. 

When  the  quoted  words  are  taken  together  with  the  first  section, 
the  act  forbidden  is  made,  if  anything,  more  manifest. 

One  of  the  defendant's  grounds  is  that  the  ordinance  makes  the 
possession  of  lottery  devices,  ^^  not  prima  facie  evidence  of  guilt,  but 
absolute  conclusive  proof  of  the  keeping  of  a  lottery  office." 

The  ordinance,  in  our  view,  is  not  as  imperative  as  here  contended, 
when  the  second  section  is  taken  with  the  first  section. 

The  guilty  intent,  the  keeping  of  an  unlawful  lottery,  are  then,  by 
the  terms  of  the  first  section  read  into  the  second  section,  and  from 
that  point  of  view  no  one  is  subject  to  arrest  and  conviction  save 
those  who  violate  the  ordinance  intended  to  prohibit  unlawful  lot- 
teries. 

The  ordinance,  in  term  (the  first  and  second  sections  taken  to- 
gether), sets  forth  what  shall  constitute  its  violation. 

There  is  no  presumption,  primarily,  against  a  defendant,  and  he  is 
not  required  to  prove  his  innocence,  as  urged  here. 

The  burden  is  upou  the  defendant  to  make  out  his  defence ;  as 
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any  other  defendant  be  has  the  same  protection  the  law  allows  in  all 
cases  of  misdemeanor. 

If  we  were  to  grant  that  the  second  section  stands  alone,  even  then 
there  is  highly  respectable  authority  in  support  of  the  constita- 
tionality  of  the  asserted  illegal  section,  in  so  far  as  it  is  contended 
against  its  constitutionality,  that  the  mere  exhibit  of  the  ticket 
found  on  the  person  charged  is  enough  to  adjudge  him  guilty. 

Mr.  Sedgwick,  in  his  *<  Statutory  Construction,"  approvingly  quotes 
from  Thomas  vs.  State,  15  Indiana,  449,  holding  where  a  statute  pro- 
hibited all  sales  of  liquor,  not  even  '*  excepting  sales  for  medicinal  or 
sacramental  purposes,  such  exception  was  made  by  implication." 

In  the  case  before  us  for  decision  it  follows,  in  the  light  of  the  fore- 
going quotation,  that  the  second  section,  if  taken  alone,  would  not 
include  within  its  terms  those  not  engaged  in  keeping  a  lottery  who 
had  lottery  devices  in  their  possession. 

The  ** exception  may  be  made  by  necessary  implication"  is  ^he 
language  in  the  case,  reported  in  41  N.  H.  558. 

But  in  our  judgment  the  ordinance  in  its  entirety  is  legal  without 
the  necessity  of  supplying  anything  by  implication. 

The  words  used  in  the  second  section  have  a  meaning  with  refer* 
ence  to  unlawful  lotteries,  and  are  of  some  effect  when  taken  with 
the  first  section. 

We  have  considered  the  two  decisions  to  which  our  attention  was 
directed  by  counsel  for  the  defendant,  viz. :  108  California  R.  680, 
884;  98  N.  C.  778. 

They  do  not  apply  to  the  first  section  of  the  ordinance  before  us. 
They  applied  when  pronounced,  as  they  would  apply  here,  if  only 
section  two  of  the  ordinance  were  before  us.  The  question  in  the 
cited  cases  was  decided  under  an  objection  to  an  enactment  or  ordi- 
nance  wholly  independent  of  any  other,  throwing  upon  the  defend* 
ant  the  burden  of  proving  his  innocence. 

In  our  case  there  is  nothing  of  the  kind  when  the  two  sections  are 
taken  together. 

It  is  ordered  and  adjudged  that  the  sentence  and  judgment  appealed 
from  be  confirmed. 
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No.  12,514. 

The  State   of  Louisiana    vs.    H.  S.    Kabstendibk   and  Willie 

O'Brien. 

Bin  of  Particulars,— ThQ  affldavit  was  explicit  enough,  and  the  defendants  without 
right  to  a  hill  of  particulars. 

On  Obfeci.—Th^  body  of  the  statute  contains  one  object  and  the  title  covers  Its 
provisions. 

Party  to  the  Suit.—The  State  was  plaintiff  and  not  the  society  organized  under  the 
statute.  The  alleged  wrongs  of  the  latter  were  not  before  the  court  for  deter- 
mination. 

Not  Ultra  Vires.— The  municipality  had  power  to  pass  the  ordinance  assailed. 

^l/^<<'o  ^''<'^— The  ordinance  does  not  Interfere  or  obstrnct  the  right  of  owner- 
ship. 

j$««j/fe>n.— Whether  the  defendants  were  culpable  velnon  is  not  a  ciuestlou  of  itself 
reviewable  on  appeal. 

A  PPEAL  from  the  First  Recorder's  Court  of  the   Oity  of  New  Or- 
"^*'    leans.     Finnegan,  J, 


Howe,  Spencer  <&  Cocke  and  H.  C.  Prevost  for  Plaintiff,  Appellee. 


George  J,  Untereiner  for  Defendants,  Appellants. 


Argued  and  submitted  November  30,  1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  One  of  the  defendants  appeals  from  a  judgment  con- 
demning him  to  pay  a  fine  of  twenty -five  dollars  and  the  other 
appeals  from  a  judgment  condemning  him  to  p^y  a  flue  of  two  dol* 
lars  and  a  half. 

The  charge  upon  which  the  judgment  was  rendered  was  that  of 
cruelty  to  animals,  in  violation  of  an  ordinance  of  the  Oity  Oouncil. 

The  case  comes  before  us  on  questions  of  law  and  such  facts  as 
may  be  needful  to  their  decision. 

.  The  first  point  urged  by  the  appellant  was  that  the  recorder  erred 
in  not  granting  defendant's  motion  for  a  bill  of  particulars. 

It  appears  that  the  alffidavit  was  made  in  good  faith  and  that  it  was 
reasonable  and  that  the  law  bad  been  substantially  complied  with. 
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It  conld  have  been  amended  at  any  time  during  the  hearing  in  caae 
of  insnfficiency  or  defect.  It  was  not  amended,  and  on  the  trial  it 
did  not  become  apparent  that  an  amendment  or  a  bill  of  particnlarB 
was  needful. 

Substantially  the  defendants  must  have  known  the  offence  for 
which  they  were  tried. 

After  this  motion  had  been  overruled  and  the  defendants  had  taken 
their  bills  of  exception,  they  made  the  defence  that  Act  19  of  1888 
and  the  ordinance  under  which  they  were  prosecuted  violate  Art.  29 
of  the  Constitution. 

With  reference  to  the  act  it  is  argued  that  it  contains  three  objects; 
two  of  these  objects,  it  is  asserted,  are  not  necessary  or  incident  to 
the  main  object. 

The  act  assailed  by  the  defendants  as  being  unconstitutional  is  en- 
titled an  act  *'  relative  to  societies  for  the  prevention  of  cruelty  to 
animals;  "  their  organisation,  their  oi&cers,  members  and  agents, 
and  the  fines  collected  in  prosecutions  instituted  by  them  and  the 
duties  of  municipal  corporations  with  respect  thereto." 

The  plaintiff  seeks  to  support  the  act  on  tjie  ground  that  the  object 
is  to  prevent  cruelty  to  animals  in  streets  and  other  places  of  the 
municpal  corporations;  that  under  the  title  of  the  act  it  was  germane 
to  that  part  of  the  statute  relating  to  the  organization  of  societies 
for  the  prevention  of  cruelty  to  animals  to  add  a  section  making  it 
the  duty  of  municipal  corporations  to  provide  by  ordinance  for  the 
punishment  of  cruelty  to  animals. 

It  was  contended  that  there  was  necessary  ''oneness"  or  unity 
of  object  in  the  act. 

This  position  of  plaintiff  was  controverted  by  the  defendants,  who 
urged  that  the  title  of  the  act  is  clear  and  that  it  could  convey  no 
other  purpose  than  to  provide  for  the  organization  of  societies  for 
the  prevention  of  cruelty  to  animals,  but  that  the  other  part  of  the 
act,  as  we  take  it,  which  provides  for  the  organization  of  these  soci- 
eties, directs  mayors  of  cities  to  commission  their  agents  as  special 
officers,  are  foreign  to  the  purpose  of  the  act. 

From  these  propositions  the  conclusion  is  arrived  at  by  the  de- 
fendants, that  the  provision  of  this  act  contains  three  different  non- 
germane  objects. 

They  are  briefly  stated : 

1.  To  authorize  societies  to  prevent  cruelty  to  animals. 
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2.  To  direct  the  manicipal  corporations  to  issue  commissions  to 
designated  agents  as  special  officers  of  the  society. 

8.  To  panish  offenders. 

In  oar  view  the  different  provisions  of  the  act  incinde  a  number 
of  details  which  were  deemed  necessary  in  order  to  accomplish  the 
purpose  in  view. 

There  is  not  here  the  least  inconsistency;  they  all  harmonize  to 
one  end. 

There  is  difference  in  details,  but  none  as  to  objects.  The  muni- 
cipality has  been  given  no  power  save  that  needful  to  accomplish  the 
one  statutory  object.  Two  agencies,  it  has  been  repeatedly  held, 
may  be  combined  under  one  authority,  with  the  view  of  carrying  out' 
an  end  proposed. 

Power  may  be  given  to  two  corporations  and  the  statute  is  not 
illegal  as  containing  two  objects,  from  the  fact  that  it  also  authorizes 
the  forming  of  a  society  solely  in  matter  of .  the  one  object  in  view. 

The  title  also  is  broad  enough  to  cover  all  the  provisions  of  the  act 
and  the  body  of  the  act  contains  one  object  to  prevent  cruelty  to  ani- 
mals and  is  responsive  to  the  title  covering  the  one  object.  State  vs. 
Taylor,  84  An.  981 ;  Luckly  vs.  Police  Jury,  46  An.  686. 

We  take  up  the  next  ground  of  defence :  the  act  violates  Art.  285 
of  the  Constitution  and  permits  infringement  upon  the  rights  of 
persons. 

This  objection  is  founded  upon  the  asserted  favoritism  of  the 
society. 

If  there  is  any  foundation  in  fact  in  the  position  it  would  be 
evidence  of  the  violation  of  the  statute  by  the  society,  and  not  an 
indication  of  permission  to  commit  trespass  or  to  inflict  an  injustice. 

The  matter  of  notice  to  one  and  not  to  the  other,  that  he  is 
exposed  to  arrest  because  of  his  direct  or  indirect  violation  of  the 
ordinance,  does  not  give  rise  to  any  question  of  unconstitutionality 
of  the  statute. 

The  complaint  is  not  before  as  contradictorily  with  the  asserted 
offending  society.  Moreover,  if  it  be  as  asserted,  the  favoritism  could 
not  be  justified  by  any  of  the  terms  of  the  statute. 

The  prosecution  was  instituted  in  the  name  of  the  State ;  it  can  not 
be  (as  defendants  would  have  it)  presumed  that  it  was  instituted  by 
the  society.  The  society  not  being  a  party  can  not  here  be  held  re- 
sponsible for  alleged  partiality  in  matter  of  the  enforcement  of  the 
statute  relative  to  cruelty  to  animals. 
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Illegality  of  the  ordinance,  to  prevent  cruelty  to  animals,  is  also 
nrged  on  the  ground  that  it  does  not  come  within  the  scope  of  the 
police  power  of  the  city ;  that  the  police  power  does  not  extend  to 
the  protection  of  animals  in  the  manner  the  ordinance  would  sanc- 
tion; that  there  was  no  breach  of  order  or  disturbance  of  any  kind, 
and  the  act  of  the  defendant  in  question  was  of  a  personal  character; 
it  concerned  only  the  appellants  personally. 

We  take  it  that  the  Legislature  had  conferred  needful  power 
to  the  council  to  pass  ordinances  to  prohibit  nuisances. 

This  conferred  upon  the  city  government  authority  to  impose  pen- 
alties upon  those  who  make  an  unlawful,  unreasonable  and  offensive 
use  of  their  property.  Oruelty  to  animals  on  the  public  street,  it 
has  been  held,  works  annoyance,  and,  as  such,  it  is  in  violation 
of  the  rights  of  the  public. 

The  objection  of  the  appellants,  that  the  ordinance  interferes  with 
private  rights  of  property  and  the  liberty  of  using  it,  and  of  enjoy- 
ing the  ownership,  is  equally  as  unfounded. 

The  rights  of  the  owner  of  animals  can  not  be  injuriously  affected 
or  obstructed  under  the  terms  of  an  ordinance  requiring  that  it 
be  not  cruelly  treated  in  the  public  places  of  a  city. 

The  statute  relating  to  animals  is  based  on  '*  the  theory,  unknown 
to  the  common  law,  that  animals  have  rights,  which,  like  those  of 
human  beings,  are  to  be  protected.  A  horse,  under  its  master's 
hands,  stands  in  a  relation  to  the  master  analogous  to  that  of 
a  child  to  a  parent."     Bishop  on  Statutory  Orimes,  Sec.  1101  et  8€q* 

Reasoning  from  that  basis,  we  feel  certain  that  the  ordinance  and 
statute  do  not  interfere  with  the  private  right  of  property  as  claimed. 
In  answer  to  the  contention  that  we  shduld  review  the  facts,  we 
deem  it  proper  to  say  : 

This  beiniE  an  appeal  from  a  fine  imposed  under  a  municipal  ordi- 
nance, this  court  is  not  vested  with  jurisdiction  to  determine  on  the 
facts  of  the  case  save  to  the  extent  needful  to  pass  on  the  law  points 
presented. 

This  court  has  naught  to  do  with  the  guilt  or  innocence  of  those 
against  whom  these  proceedings  were  instituted.  This  being  exclu- 
sively a  matter  of  fact  does  not  come  within  the  exercise  of  our 
appellate  power. 

It  is  ordered  and  adjudged  that  the  judgment  appealed  from 
be  affirmed. 
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No.  12,586. 
State  vs.  Thomas  Hagan. 

On  the  question  whether  the  accused  or  another  inflicted  the  wound  resulting  In 
the  killing  for  which  the  accused  is  indicted,  the  charge  that  the  jury  must 
acquit,  if  satisfied  the  other,  and  not  the  accused,  gave  the  fatal  stab,  accom- 
panied with  the  refusal  to  instruct  that  to  convict  there  must  be  proof  beyond 
a  reasonable  doubt  that  the  accused  inflicted  the  wound  is  error,  especially 
when  the  refusal  is  accompanied  with  the  statement  by  the  trial  Judge  that  the 
charge  requested  Is  not  the  law. 

A  PPEAL  from  the  Fourteenth  Jadicial  District  Ooart  for  the  Par- 
i  V     ish  of  Pointe  Coup6e.     Talbot,  J. 


M,  J.  Cunningham^  Attorney  General,  Alex.  Hebert,  District  Attor- 
ney, Af.  T.  Hewes,  Attorney  (P.  A,  Simmons j  Jr.,  of  Counsel),  for 
Plain tifP,  Appellee. 


William  C.  Carruth  and  O.  O.  Provosty  for  Defendant,  Appellant. 


Argued  and  submitted  December  4,  1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  accused  sentenced  for  the  murder  of  Miles  Ham  - 
mond  takes  this  appeal. 

It  appears  from  the  bills  that  the  accused  and  Pressly  Stevens  were 
engaged  in  a  difficulty  and  that  Miles  Hammond,  endeavoring  it  is 
stated  to  separate  the  combatants,  was  stabbed  and  killed.  Whether 
the  fatal  stab  was  by  the  accused  indicted  for  the  killing  or  by 
Pressly  Stevens,  was  the  subject  of  conflicting  testimony.  The  court 
charged  the  jury  if  they  were  satisfied  the  fatal  blow  was  inflicted  by 
Stevens  and  not  by  the  accused,  they  must  acquit.  The  court  further 
charged  if  after  considering  all  the  testimony  the  jury  had  any  rea- 
sonable doubt  as  to  the  guilt  of  the  prisoner,  it  was  their  duty  to 
acqait.  Counsel  for  the  accused  requested  the  additional  charge  that 
in  order  to  convict,  the  jury  must  be  satisfled  beyond  a  reasonable 
doubt  the  fatal  blow  was  inflicted  by  the  accused,  which  the  court 
refused  to  give,  stating  in  the  presence  of  the  jury  it  was  not  good 
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law,  ^'  as  the  reasonable  doabfc  had  to  resalt  from  the  consideration 
of  all  the  facts  of  the  case.  Exceptions  were  reserved  to  the  charge 
as  K^ven  and  to  that  ref ased.  The  rule  for  new  trial  was  based  on 
the  alleged  misdirection  in  the  main  charge,  the  refusal  to  give  that 
requested,  and  on  the  statement  of  the  trial  judge  in  refusing  to  give 
the  instructions  asked.  The  judge  in  signing  the  bill  states  that  the 
verdict  was  sustained  by  the  testimony ;  that  but  a  small  portion  of 
the  charge  is  contained  in  the  bill  and  It  is  needless  for  him  to  say 
anything  in  regard  to  it,  and  he  adds  at  the  time  of  giving  the  charge 
deemed  objectionable  he  thought  it  favorable  to  the  accused. 

On  behalf  of  the 'accused  it  is  urged  that  stating  to  the  jury  if  they 
were  satisfied  the  fatal  blow  was  inflicted  by  Stevens  and  not  by  the 
prisoner,  they  must  acquit,  carried  the  implication  if  not  thus  satis- 
fied they  must  convict  the  accused.  The  burden  of  proof  was  on 
the  State  to  establish  the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  and  even  if  the  jury  were  not  satisfied  that  Stevens  gave  the 
stab,  they  could  not  convict  the  accused  unless  satisfied  beyond 
reasonable  doubt  of  his  guilt.  It  is  urged  this  part  of  the  charge 
was  calculated  to  limit  the  consideration  of  the  jury  to  the  question 
whether  the  proof  was  satisfactory  that  Stevens  stabbed  the  de- 
ceased, and  we  appreciate  that  if  the  testimony  left  it  doubtful 
whether  the  stab  was  by  Stevens  or  the  accused,  he  was  entitled  to 
the  benefit  of  the  doubt.  It  is  claimed  that  any  implication  unfa* 
vorable  to  the  accused  that  could  be  deemed  to  arise  from  that  por- 
tion of  the  charge  the  subject  of  complaint  was  corrected  by  the 
proposition  given  to  the  jury  that  to  convict  they  must  be  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  accused.  It  is  urged 
on  behalf  of  the  accused  that  an  erroneous  charge  although  modi- 
fied or  changed  by  other  instructions  is  still  objectionable.  8  Whar- 
ton Grim.  Law,  par.  8248.  But  any  difficulty  we  might  have  on  this 
branch  of  the  case  is  subordinated  to  that  we  encounter  on  another 
phase  of  the  exception. 

The  court  had  made  the  question  whether  Stevens  gave  the  stab 
the  subject  of  a  special  charge.  If  it  was  proper  to  instruct  that  the 
jury  should  acquit  if  satisfied  Stevens  gave  the  stab,  it  was  natural 
that  on  behalf  of  the  accused  the  instructions  should  have  been 
asked  that  to  convict  they  must  be  satisfied  the  stab  was  by 
the  accused.  The  requested  charge  corrected  any  inference 
unfavorable  to  the  accused  the  jury  might  otherwise  draw  from 
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the  proposition  to  which  the  exception  was  reserved.  There 
coold  certainly  be  no  conviction  without  proof  beyond  a  reasonable 
doubt  that  the  stab  was  by  the  accused  and  that  was  all  the  requested 
instruction  affirmed.  If  the  trial  judge  had  simply  declined  the  re- 
quest the  case  would  rest  not  on  the  issue  whether  he  had  not  already 
given  in  substance  the  charge  asked,  but  in  refusing  it  he  added, 
in  the  presence  of  the  jury  about  to  retire,  that  the  proposition  re- 
quested, that  to  convict  there  must  be  proof  beyond  a  reasonable 
doubt  that  the  accused  gave  the  stab,  was  not  the  law.  This  was, 
we  think,  error.  The  State  vs.  Chandler,  5  An.  489.  The  addition 
that  the  reasonable  doubt  must  result  from  all  the  circumstances 
was,  in  our  view,  no  material  qualification  of  the  statement  to  the 
jury  as  to  the  indispensable  requisite  to  conviction.  The  statement 
was  well  calculated  to  convey  to  the  jury  that,  although  not  satisfied 
beyond  a  reasonable  doubt  the  accused  inflicted  the  fatal  wound,  they 
might  still  convict.  If  the  charge  taken  as  a  whole  with  the  refusal 
of  that  asked,  and  the  addition  of  the  trial  judge  in  announcing  his 
refusal  tended  to  produce  a  wrong  impression  on  the  jury  to  the 
prejudice  of  the  accused,  the  verdict  can  not  stand.  That  the 
accused  can  not  be  convicted  without  proof  beyond  a  reasona- 
ble doubt  of  his  guilt  should  be  left  in  no  uncertainty  by  the  charge, 
and  if  the  instruction  as  to  that  requisite  tor  conviction  is  calculated 
to  mislead  the  accused  is  entitled  to  relief  and  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  accused  be  set  aside,  and  he  be  held  for  another  trial. 


No.  12,503. 

SUCOBSSION    OP    JBAN     BaPTISTB,    KNOWN    AS    LOUIS     RAYSSIGUIBR, 

vs.  Paul  L.  Fourohy  and  Mrs.  Hortbnsb  Daroourt. 

Qaenlon  raised  one  of  fact;  issue  presented— ownership  of  certain  secaritles. 

Oase  not  free  from  doubt;  decision  turns  on  preponderance  of  eyidence  and 
probability. 

The  failure  to  call  a  witness  does  not  justify  an  arbitrary  presumption  of  suppres- 
sion of  testimony,  or  of  material  facte. 

Failure  to  find  the  money  at  the  death  of  the  party  for  which  the  bonds  were  sold 
not  Incompatible  with  the  theory  of  their  actual  sale  nine  months  before. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleana, 
Ellis,  J. 
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Sacoesslon  of  Baptlste  ys.  Foarcby  and  Darcouit. 
J,  Numa  AugusUn  and  Charles  F,  Claibcme  for  Plaintiff,  Appellant. 


P.  L.  Fourchy  for  Defendant,  Appellee. 


Argaed  and  submitted  Jane  16,  1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchasd,  J.  This  is  a  contest  over  four  bonds  of  the  city  of 
New  Orleans,  valued  at  four  thousand  dollars. 

Plaintiff  claims  the  ownership  of  the  bonds,  brings  this  action, 
sequesters  the  bonds  and  prays  judgment  decreeing  his  ownership 
and  awarding  him  possession. 

The  defence  is  that  Mrs.  Darcourt,  defendant  herein,  is  the  owner 
of  the  bonds. 

The  judgment  below  was  in  favor  of  defendants,  and  plaintiff  ap- 
peals. 

Jean  Baptiste  Rayssignier,  generally  known  as  Louis  Rayssiguier, 
a  native  of  France,  came  to  New  Orleans  years  ago  and  settled  there. 
He  was  poor,  but  by  patient  industry,  frugality  and  economy,  built 
up  a  little  fortune  and  became  a  property  holder. 

He  married  and  one  child  was  bom  to  him,  which,  however,  died 
in  infancy. 

He  became  estranged  from  his  wife  and  was  separated  from  her 
for  a  period  of  about  two  years  before  his  death. 

He  died  June  8,  1895,  intestate  and  non  compos  mentis.  He  had 
been  ill  a  long  time.  His  disease  was  softening  of  the  brain.  Some 
three  or  four  months  before  his  death  his  mind  became  greatly 
affected,  was  unsettled  and  wandering.  He  became  bereft  of  mem- 
ory, was  in  a  state  of  complete  mental  inertia  and  entirely  unfit  to 
attend  to  his  business. 

Dr.  Souchon,  a  reputable  physician  who  attended  him,  rightly  con-, 
-sidered  it  is  his  duty  to  report  his  condition  to  the  French  consul 
and  to  the  other  Frenchmen  who  were  friends  of  the  sick  man. 

The  person  and  property  of  the  invalid- required  the  attention  and 
oversight  of  some  one  legally  authorized  to  perform  such  duty. 
The   physician  advised    his  interdiction.     Proceedings  to   this  end 
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were  institated,  bat  before  completed  the  sick  man,  whose  illness  had 
taken  a  sadden  tarn  for  the  worse,  died.  His  saccession  was  opened, 
and  this  action  is  broaght  by  the  administrator  thereof.  Sabse- 
qaently,  the  sister  of  the  deceasd,  Marie  Rayssigaier,  Widow 
Calaxte  Victor  Molliere,  a  resident  of  France,  was  recognized  ae 
his  sole  heir,  and  caused  herself  to  be  sabstituted  as  plaintifP  herein. 

Daring  his  last  illness,  and  for  a  long  time  prior  thereto,  the  con- 
stant attendant  of  the  deceased  was  Jules  Luminet,  the  brother  of 
Mrs.  Darcoart,  defendant  herein.  Luminet  was  the  close  friend  as 
well  as  the  nurse  of  the  sick  man,  who  seems  to  have  relied  upon  him 
for  attention  to  his  business  afPairs  as  well  as  attendance  upon  his  per- 
son. He  was  at  once  his  adviser,  confidant  and  business  manager. 
Eleven  months  after  the  death  of  his  master  Luminet  himself  died. 
We  are  thus  deprived  of  the  light  which  his  testimony  could  have 
shed  upon  the  doubtful  phases  of  this  case.  The  suit  had  been  filed 
months  before  his  death,  but  had  not  come  up  for  trial  and  his  testi- 
mony had  not  been  taken. 

The  bonds  in  question  had  been  parchased  by  Rayssiguier  through 
a  broker  in  February,  1894.  The  price  paid  was  four  thousand  dol- 
lars. 

According  to  the  contention  of  the  plain'.ifP,  Rayssiguier  never 
parted  with  the  ownership  and  possession  of  the  bonds,  but  kept  the 
same  in  a  combination  safe  at  his  house,  from  which,  during  his 
illness  and  mental  incapacity,  they  were,  without  his  knowledge  or 
consent,  extracted,  to  subsequently,  and  after  his  death,  turn  up  in 
the  possession  of  defendants  under  claim  of  ownership  by  Mrs. 
Darcourt,  one  of  them,  and  that  Luminet,  her  brother,  had  a  hand  in 
the  matter. 

The  contention  of  the  defendants  is  that  on  September  2,  1894, 
seven  months  after  his  purchase  of  the  bonds,  Rayssiguier  sold  the 
same  to  Mrs.  Darcourt,  that  she  paid  him  four  thousand  dollars  in 
cash  for  them,  that  they  were  then  and  there  delivered  to  her,  and 
have  been  lawfully  in  her  possession  ever  since. 

The  appearance  of  Paul  L.  Fourchy  as  defendant  herein  is  ex- 
plained by  the  fact  that  he  was  the  legal  counsel  of  Mrs.  Darcourt 
and  as  such  the  bonds  had  been  placed  in  his  hands  for  collection. 
Being  found  in  his  possession  they  were  sequestered  there,  and  he, 
together  with  the  party  for  whom  he  held  them,  whose  name  he  had 
been  required  to  disclose,  were  made  parties  defendant. 
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There  Ib  no  dispute  that  BaywiKiuer  was  in  the  f nil  possesrion  of  his 
mental  facolties  in  September,  1894,  when,  as  alleged  by  defendants, 
be  sold  the  bonds  to  Mrs.  Darconrt. 

The  evidence  shows  he  was  still  in  possession  of  his  faculties  in 
March,  1895,  more  than  mx  months  later,  and  able  to  take  care  of 
himself  mentally  and  physically. 

Bnt  that  his  mind  was  even  then  weakeninic  under  the  insidious 
attacks  of  his  disease  is  shown  by  the  fact  that  he  had  forgotten  the 
combination  of  his  safe,  and  it  became  necessary  to  call  in  an  expert 
to  open  it.  Mr.  A.  Roy  performed  that  service  on  March  12,  1895, 
and,  called  as  a  witness  by  plaintiff,  testified  that  at  that  time  Rays* 
Siguier  was  **  very  rational."  He  states  that  after  opening  the  safe 
he  gave  the  combination  to  both  Rayssiguier  and  Luminet,  hit 
attendant. 

According  to  plaintiff  the  bonds  were  at  that  time  in  the  safe,  but 
there  is  no  evidence  of  the  same. 

According  to  defendant  the  bonds  were  at  that  time  not  in  the 
safe,  but  in  the  possession  of  Mrs.  Darconrt,  at  her  house,  and  such 
is  her  testimony. 

Plaintiff's  case  is  plausible  in  the  theory  on  which  it  rests,  but 
must  give  way  before  the  uncontradicted  facts  established  by  the 
unimpeached  testimony  of  defendants'  witnesses.  That  the  case  is 
not  free  from  doubt  mast  be  admitted;  but  the  preponderance  of 
evidence  and  probability  resolve  this  doubt  in  favor  of  defendants' 
side  of  it. 

Mrs.  Darcourt's  testimony  of  the  fact  of  the  purchase,  when  and 
where  and  how  consummated,  is  clear  and  unequivocal.  Concerning 
her,  the  District  Judge,  in  whose  presence  she  testified,  says :  "  I 
never  saw  a  witness  in  court  whose  demeanor  and  conduct  on  the 
stand  impressed  me  with  more  confidence  in  the  truth  of  the  state- 
ments made,  and  I  have  no  doubt  of  the  entire  truth  of  all  she  stated.' 

She  told  how  she  became  possessed  of  the  money  with  which  the 
purchase  was  made ;  how  little  by  little  it  bad  been  accumulated 
from  gifts  of  funds  made  by  her  husband  when  he  was  prosperous, 
and  how  she  had  put  it  away  and  saved  it  until  it  had  amounted  to 
the  sum  of  four  thousand  one  handred  dollars;  and  how,  taking 
four  thousand  dollars  of  it,  and  leaving  a  balance  of  one  hundred 
dollars  in  the  wooden  box  at  her  house,  where  it  had  been  kept, 
she,  with  her  mother-in-law,  went  to  the   house  of  Rayssiguier  and 
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effected  the  porchaBe  of  the  bonds,  taking  his  receipt  for  the  money 
paid  him  for  them.  She  produces  this  receipt,  swears  it  was  written 
then  and  there  by  her  mother-in-law,  and  that  she  saw  Rayssigoier 
afQx  his  signature  to  it.  She  offered  various  other  receipts  executed 
by  Rayssiguier  for  money  paid  him  by  his  tenants,  in  order  to  prove 
by  comparison  of  handwriting  the  genuineness  of  his  signature  to  the 
receipt  given  her  when  she  paid  the  money  for  the  bonds. 

All  these  receipts  came  up  in  the  original,  and  the  comparison  of 
handwriting  bears  odt  her  contention. 

Are  we  to  reject  her  testimony,  hold  she  has  perjured  herself  and 
that  her  brother,  Jules  Luminet,  betrayed  his  employer's  confidence, 
acted  the  scoundrel  by  filching  these  bonds  from  the  safe  and  deliv- 
ering them  into  the  possession  of  his  sister? 

To  reverse  the  judgment  herein  we  would  be  required  to  do  this. 
Plaintiff  might  have  some  ground  for  demanding  this,  did  her  testi- 
mony stand  alone  and  uncorroborated.  It  has  rightly  been  held 
that  the  testimony  of  a  party  in  his  own  favor  to  establish  a  large 
<!laim  against  a  succession  is  to  be  received  with  the  greatest  cau- 
tion; that*  it  is,  in  itself,  of  the  weakest  character,  and  unless 
strongly  corroborated  can  not  serve  as  a  basis  for  a  judgment  of 
recovery.     Ontter  vs.  Succession  of  Oollins,  37  An.  96. 

But  this  is  not  a  **  claim  against  a  succession  "  in  the  sense  as  used 
in  that  case.  The  testimony  of  Mrs.  Darcourt  is  here  used  as  a 
shield  of  defense  against  the  attack  of  the  representative  of  the  suc- 
cession, and  in  vindication  of  her  possession  of  the  bonds  and  her 
elaim  to  their  ownership.  The  presumption  of  ownership  arises 
from  the  possession  of  a  movable  (19  An.  18) ,  and  her  testimony  in 
the  case  was  essential  to  sustain  this  presumption  against  the  assault 
of  the  plaintiff. 

But  her  testimony  stands  not  alone  and  uncorroborated. 

It  is  corroborated  by  the  testimony  of  E.  C.  Kelly,  a  lawyer,  who 
states  that  the  husband  of  Mrs.  Darcourt,  about  the  date  of  her  pur- 
chase of  the  bonds,  consulted  him  as  to  the  legal  requisites  in  effect- 
ing such  a  purchase,  telling  him  at  the  time  that  his  wife  wanted  to 
purchase  bonds. 

It  is  corroborated  by  the  testimony  of  P.  L.  Fourchy,  also  an 
attorney,  who  states  that  Mrs.  Darcourt  herself  had  a  conversation 
with  him,  about  that  time,  in  regard  to  the  manner  of  purchasing 
bonds,  and  told  him  she  had  the  opinion  of  Mr.  Kelly  on  the  subject. 
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It  is  corroborated  by  the  receipt  of  September  2,  1894,  for  four 
thoasand  dollars  for  four  city  boods,  signed  by  the  deceased,  and 
the  fact  that  it  is  not  stated  in  this  receipt  from  whom  the  money 
was  received,  bnt  simply  that  four  thousand  dollars  bad  been 
received  for  four  city  bonds,  does  not  invalidate  it  as  an  acknowl- 
edgment of  the  deceased,  that  he  did  not  receive  that  much  money 
for  the  bonds.     From  whom  received  is  supplied  by  the  testimony. 

Besides  the  proven  signature  of  the  deceased  to  the  receipt, 
its  genuineness  is  further  demonstrated  by  the  fact  that  the  paper 
upon  which  it  is  written  is  identical  in  texture,  make  and  appearance 
with  the  paper  used  by  him  in  various  receipts  which  he  had  given 
to  other  parties  for  money  paid  him. 

Mrs.  Darcourt's  testimony  Jis  further  corroborated  by  the  fact 
that  the  city  paid  her  interest  on  the  bonds,  one  hundred  and 
twenty  dollars,  after  she  got  possession  of  them.  It  is  true  it  is  she 
who  testified  to  this  payment,  but  she  tells  how  the  money  was 
paid.  She  went  to  the  City  Hall  acd  there  a  check  for  the  one 
hundred  and  twenty  dollars  was  given  her  on  the  State  National 
Bank,  and  she  collected  it  herself  at  the  bank. 

If  this  was  false,  plaintiff  could  have  demonstrated  it  by  ruling 
the  bank  or  the  city  authorities  to  produce  this  canceled  check.  It 
was  not  done. 

It  was  unfortunate  that  the  mother-in-law,  who  was  present  when 
the  money  was  paid  and  the  bonds  purchased,  was  not  produced  as 
a  witness. 

She  should  have  been  placed  on  the  stand  by  defendants,  and  they 
failing  to  do  so,  by  plaintiff. 

Plaintiff's  counsel  insist  that  the  failure  to  produce  her  as  a 
witness  by  defendants  militates  greatly  against  their  case.  And  so 
it  does. 

Bnt  does  it  overthrow  their  case? 

We  can  not  hold  that  it  does  when  the  case  is  otherwise  made  oat. 

Nor  will  the  failure  to  call  a  witness  justify  an  arbitrary  presump- 
tion of  suppression.    Wharton  on  Evidence,  p.  1267. 

Rayssiguier  received  four  thousand  dollars  for  the  bonds  in  Sep- 
tember, 1894.  When  he  died  in  June,  1896,  nine  months  later,  ail 
the  cash  that  could  be  found  belonging  to  him  was  six  hundred  and 
fifteen  dollars  and  eighty  cents. 

How  was  the  other  used ;  what  became  of  it?    Plaintiff  urges  that 
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this  is  a  circamstaiice  detrimental  to  defendants'  case,  and  it  is  not 
without  weight. 

Nevertheless,  the  failure  to  find  more  of  the  money  at  his  death 
is  not  incompatible  with  the  theory  of  the  sale  of  the  bonds  nine 
months  before. 

It  could  have  been  disposed  of  by  Rayssignier  in  various  ways. 
For  a  period  of  six  or  seven  months  following  the  sale  of  the  bonds 
he  was  rational  and  entirely  able,  mentally  and  physically,  to  care 
for  himbelf  and  his  property,  and  to  dispose  of  the  latter  as  he  saw 
fit.  It  is  just  as  plausible,  too,  to  suppose  that  the  money  could 
have  been  stolen  as  that  the  bonds  were  stolen. 

Judgment  affirmed. 

NicHOLLS,  O.  J.,  takes  no  part;  having  been  absent  at  the  argu- 
ment of  the  case. 


No.  12,480. 
Miss  Mary  Hottinger  vs.  John  Q.  Hottinger  bt  als. 

The  amount  fixed  by  the  District  Court  for  rental  was  amply  sustained  by  the 
facts,  and  it  in  consequence  rcmaius  unchanged 

The  plea  of  forgery  of  a  paper  held  by  one  of  the  heirs  is  not  susiained  by  a  pre- 
ponderance of  evidence.  In  matter  suggesting  fraud  and  crime  on  the  one 
hand,  and  integrity  and  fairness  is  claimed  on  theothcr  (in  defence  against  the 
charge)  the  latter  should  prevail,  unless  the  evidence  shows  that  the  crime 
was  committed. 

Altering  a  written  instrument  in  any  Immaterial  point,  without  consent,  Is  not  of 
itself  cause  to  void  the  instrument. 

The  collation  claimed  was  not  allowed,  as  the  weight  of  the  evidence  sustained 
the  plea  of  Its  settlement. 

The  appellees  named  in  the  petition  to  this  court  for  an  amendment  of  the  judg- 
ment on  appeal  must  be  sent  back  for  the  exercise  of  their  appeal,  as  the  judg- 
ment can  not  in  this  appeal  be  amended  as  to  them.  The  opinion  in  Fields  vs* 
Creditors,  10  An.  5i6,  has  been  repeatedly  affirmed  by  this  court.  Under  an 
answer  amendments  can  not  be  made  between  an  appellee  and  his  co-appellees. 
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W,  8.  Parkerson  for  F.  R.  Hottiager,  Defendant,  Appellant. 


Mrs.  Catherine  Langenateiny  Defendant,  Appellee,  in  propria  persona. 


Argued  and  submitted  on  briefs  June  15,  1897. 
Opinion  handed  down  December  13,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  suit  is  brought  by  the  widow  of  Frederick  Hot- 
tinger  against  her  children  for  the  partition  of  the  community  prop- 
erty. In  the  partition  proceedings  the  widow  claimed  that  the  expense 
for  graveling  the  street  in  front  of  the  property  paid  by  her  during 
her  usufruct  be  allowed  her,  and  that  some  of  the  heirs  be  ordered 
to  collate  money  alleged  to  have  been  advanced  them ;  demands  for 
collection  were  also  advanced  by  some  of  the  heirs  against  their  co- 
heirs; it  was  claimed  besides  that  one  of  the  heirs  should  pay 
rent  for  community  property  occupied  by  him ;  and  there  was  a  de- 
mand by  one  of  the  heirs  for  compensation  for  services  rendered  by 
her  to  her  deceased  father.  The  judgment  of  the  lower  court  direct- 
ing the  partition  rejected  the  plaintiff's  demand  for  the  graveling 
expense  paid  by  her;  decreed  collations  by  two  of  the  heirs,  and  that 
one  of  them  should  pay  rent  for  his  occupancy  of  the  community 
property,  and  rejected  the  demand  of  the  heir  claiming  compensa- 
tion for  personal  services  to  her  father.  From  this  judgment  decree- 
ing the  partition  and  disposing  of  the  claims  of  the  widow  against 
the  heirs  and  of  the  heirs  against  their  coheirs,  there  is  but  one 
appeal,  that  of  Frederick  Hottinger,  who  complains  only  of  the 
judgment  against  him  for  collation  of  money  and  for  rent  of  the 
community  property. 

There  are  answers  to  the  appeal  by  the  widow  and  some  of  the 
heirs  praying  for  an  increase  of  the  judgment  against  the  appel- 
lant. The  answers  ask  besides  that  the  judgments  as  between 
the  appellees  be  changed.  Thus  the  widow  taking  no  appeal  asks 
that  she  be  allowed  the  money  she  paid  for  graveling  the  street; 
Mrs.  Langenstein,  the  heir  claiming  for  services  rendered  her  father, 
asks  that  her  demand  be  allowed.  Others  of  the  heirs,  without 
appealing,  ask  that  collations  be  decreed  against  their  coheirs,  and 
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the  widow  and  some  of  the  heirs  pray  that  the  designation  by  the 
lower  conrt  of  the  auctioneer  to  make  the  partition  sale  be  changed' 
The  appeal  of  Frederick  Hottinger  sabmits  the  question  of  the  col- 
lation required  of  him,  and  whether  be  is  liable  for  rent,  and  the 
answers  to  his  appeal  are  competent  to  demand  that  liability  in  both 
respects  be  increased.  In  all  other  respects  it  is  manifest  the  answers 
seek  to  change  the  judgment  as  between  the  appellees.  It  is  claimed 
that  the  right  to  such  changes  is  conferred  by  Art.  887  of  the  Code  of 
Practice,  but  this  article  entitling  the  appellee  without  appealing  to  ask 
by  his  answer  a  change  in  the  judgment  is  limited  to  those  modifl  - 
cations  that  affect  only  the  appellant,  and  does  not  authorize  any 
<!hanges  in  the  judgment  as  between  appellees.  It  results  we  can 
deal  with  the  issue  between  the  appellant  and  the  appellees,  but  in 
other  respects  the  judgment  of  the  lower  conrt  must  remain  undis- 
turbed. Fields  vs.  His  Creditors,  11  An.  645;  Converse  vs.  Steamer 
Lucy  Robinson,  16  An.  433;  Lallande  vs.  McRae,  16  An.  193;  Ber- 
thelot  vs.  Fitch,  44  An.  604. 

In  aid  of  the  demand  that  the  appellant,  Frederick  Hottinger, 
shall  pay  the  rent  of  property  of  the  community,  it  is  shown  that 
his  occupancy  was  for  the  years  1874,  1876  and  1876,  accompanied 
by  proof  of  the  rental  value.  On  the  other  hand,  we  think  it  proved 
that  the  agreement  between  Frederick  Hettinger,  the  father,  and 
his  son  was  that  he  was  to  pay  taxes  and  make  nesessary  repairs  to 
be  in  full  compensation  for  his  occupancy.  The  property  consisted 
of  two  tenements  under  one  roof,  singly  assessed  for  taxes.  The 
contention  of  the  son  is  that  occupying  bat  one  of  the  tenements  he 
should  pay  but  half  the  taxes.  If  a  division  of  taxes  had  been  in- 
tended we  think  it  would  have  been  expressed.  As  we  appreciate 
the  agreement,  he  is  bound  for  the  taxes  on  the  whole  property,  a 
conclusion  we  more  readily  accept  under  the  proof  that  these  taxes, 
are  about,  if  not  not  less  than  a  fair  rent,  and  this  was  the  view  of 
the  lower  court. 

The  contention  has  been  earnest  as  to  the  amount  Frederick  Het- 
tinger received  from  his  father.  Our  view  in  reference  to  the  dis- 
charge from  all  liability,  whatever  the  amount,  makes  unnecessary  a 
detailed  examination  of  the  conflicting  testimony  as  to  this  amount. 
In  the  testimony  of  the  son  there  is  the  positive  statement,  all  he 
received  was  five  hundred  and  fifty  dollars.  He  managed  his  father's 
business,  that  of  a  dairy,  sold  the  milk,  received  the  money,  paid 
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taxes  and  made  the  disbarsemeots  necessary  for  eondnctiog  the  busi- 
ness. He  testifies,  in  efPect,  it  was  by  his  savings  he  accamalated 
the  five  hundred  and  fifty  dollars  he  received.  He  knew  the  extent 
of  the  accumulations,  and  if  trutbfu),  his  testimony  is  conclusive. 
The  testimony  of  the  mother  is  that  he  received  nine  hundred  and 
fifty  dollars,  and  at  one  time  it  is  sensibly  weakened  by  her  state 
ment,  on  cross-examination,  that  four  hundred  and  fifty  dollars  of 
the  amount  was  taken  by  her  or  by  him  from  her  armoir,  and  five 
hundred  dollars  he  received  from  her  son-in-law.  The  daughter's 
testimony  to  the  giving  of  the  money  is,  we  think,  reduced  by  cross- 
examination  to  her  witnessing  the  counting  of  four  hundred  and 
ninety  dollars,  but  that  she  did  not  see  the  money  given.  We  have 
too,  from  some  of  the  heirs,  testimony  of  the  verbal  admissions  of 
Frederick  Hottinger  of  the  money  he  received.  The  remembrance  of 
the  perfectly  honest  witness  of  what  another  has  said  in  reference 
to  a  disputed  liability  may  not  be  accurate,  and  when  the  testifying 
witnesses  are  parties  to  a  heated  controversy  in  relation  to  the 
asserted  liability,  and  interested  in  maintaioing  that  liability  claimed 
to  have  been  admitted,  there  is  reason  to  receive  with  caution  such 
testimony  of  admissions.  It  is  impressive,  too,  on  this  branch 
of  the  case,  that  years  ago,  soon  after  the  father's  death,  the 
collation  to  be  made  by  Frederick  Hottinger  was  the  subject  of 
controversy,  on  oppositions  by  the  heirs  to  the  mother's  account  as 
administratrix  of  the  succession  of  her  husband.  It  is  reasonable 
to  suppose  the  amount  Frederick  Hottinger  had  received  was 
then  known  to  the  heirs  judicially  asserting  that  amount.  In 
the  opposition  to  the  account  then  filed  by  some  of  the  heirs,  it  was 
alleged  he  received  five  hundred  and  fifty  dollars;  the  same  amount 
he  now  testifies  was  all  he  received.  In  the  condition  of  the  proof 
we  would  not  feel  at  liberty  to  reject  his  positive  testimony,  but  all 
discussion  on  this  point  is  subordinated  to  the  other  issue  as  to  the 
discharge  from  all  liability  he  asserts,  and  which  we  now  propose  to 
examine. 

It  is  in  proof  that  the  son,  Frederick  R.  Hottinger,  for  years  after 
his  majority  before  his  father's  death  rendered  services  to  which  we 
have  already  alluded,  in  conducting  the  dairy.  There  was,  undoubt- 
edly, a  basis  for  compensation  for  such  services.  The  son  testifies 
that  in  1874,  when  he  left  his  father's  house  to  be  married,  there 
was  a  settlement  by  which  he  was  authorized  to  retain  the  five  hun- 
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dred  and  fifty  dollars  he  bad  received.  He  produces  a  paper  bear- 
ing date  November  17,  1874,  addressed  to  Father  Baeargart,  read- 
ing: ^'I,  the  andersigned,  the  father  of  F.  R.  Hottinger,  have 
settled  all  claims  between  us  both  and  I  hereby  give  my  consent  that 
he  may  have  what  money  he  has  in  full  settlement.  Signed,  yours 
respectfully,  F.  Hottinger."  On  the  right  of  this  paper  is  what  seems 
to  be  five  dollars  and  fifty  cents  crossed  by  lines  drawn  through  the 
figures,  and  on  the  left  are  figures  claimed  on  one  side  to  be  five 
hundred  and  fifty  dollars,  and  by  the  widow  and  heirs  it  is  insisted 
that  it  is  eight  hundred  and  fifty  dollars.  The  testimony  is  that  the 
five  dollars  and  fifty  cents  was  placed  on  the  paper  by  F.  Hottinger 
when  he  signed  the  paper  in  1874.  Underneath  this  certificate  of 
settlement  is  written  in  German  a  note  to  the  priest  requesting  him 
to  call  on  the  writer  in  the  evening,  and  this  is  signed  Vater  F.  Hot- 
tinger. Vater  is  the  German  for  father,  and  this  addressing  the 
priest  is,  we  gather,  in  accordance  with  a  custom  observed  when  the 
son  leaves  the  father's  house.  The  son,  testifying  both  signatures 
are  his  father's,  states  the  certificate  is  in  his  hand,  and  he  further 
testifies  he  was  given  the  paper  to  take  to  the  priest. 

If  this  paper  is  not  a  forgery,  with  the  sou's  testimony  it  estab- 
lishes his  discharge  from  the  liability  asserted  against  him.  The 
gravity  of  the  imputation  incident  to  a  decision  against  the  validity 
of  the  paper  has  not  escaped  our  careful  consideration  of  the  issue. 
It  is  impressive  that  there  has  been  no  attempt  by  expert  testimony 
to  impeach  the  signature  to  the  certificate,  nor  any  testimony  on 
the  point  save  that  of  the  son,  distant  and  positive  on  the  subject, 
unless  weakened  by  his  cross-examination. 

Our  attention  is  directed  to  that  part  of  the  cross-examination  in 
which,  after  the  sworn  testimony  to  the  signature,  he  is  asked: 
*'  Which  is  your  signature  here.  Yours  respectfully,  F.  Hottinger, 
or  the  last  one?"  The  answer  is:  '^  Yes  sir,  that  German  signature 
is  father's."  This  is  followed  by  the  question:  '<  And  this  heading. 
Father  Bueargart,  was  put  there,  and  you  were  given  it  to  go  to  the 
father;  is  that  right?"  To  which  the  witness  answers,  <'  Yes." 
And  again  to  the  question,  ^^  This  has  been  offered  by  you?"  the 
witnesis  answers,  *'  Yes."  It  is  claimed  that  in  this  portion  of  the 
testimony  the  son  admits  he  and  not  his  father  signed  the  paper. 
This  cross-examination  following  quickly  the  witness'  explicit  state- 
ments both  signatures  to  the  paper  were  his  father's,  suggests  that  if 


1638  SUPREME  COURT  OF  LOUISIANA. 


HottfDger  YB.  Hottinger  et  als. 


a  forgery  was  designed,  the  witness  would  have  been  careful  not  to 
put  his  statement  and  its  succeeding  contradiction  in  such  marked 
juxtaposition.  When  the  cross-examination  had  brought  the  wit- 
ness in  this  apparent  opposition  to  his  previous  statement,  there  was 
an  interposition  of  counsel  with  the  protest  '^  that  is  no  way  to 
examine  the  witness;  show  him  the  paper."  And  the  witness  then 
renewed  the  statement,  both  signatures  were  his  father's.  We  do 
not  feel  at  liberty  to  hold  the  paper  a  forgery,  on  an  implica- 
tion based  on  an  answer  that  may  naturally  be  attributable  to  inad- 
vertence aad  corrected  by  the  witness  on  his  re-examinatioh.  Again, 
it  is  claimed  there  is  a  patent  similarity  between  the  signature — 
Vater  F.  Hottinger  conceded  to  be  genuine  and  F.  Hottinger  to  the 
certificate  of  settlement.  Usually,  when  forgery  is  the  issue,  the 
testimony  of  those  familiar  with  the  handwriting  of  the  party  is  pro- 
duced, and  such  testimony  would  be  quite  effective  if,  in  this  case, 
there  was  the  variance  between  the  signatures  marked  as  claimed 
in  the  briefs.  In  the  absence  of  any  evidence  assailing,  and  with 
the  positive  testimony  sustaining  the  signature,  we  would  have 
great  difficulty  in  founding  the  conclusion  of  forgery  merely  on  oar 
impression  derived  from  an  inspection  of  the  signatures,  especially 
when  our  examination  fails  to  detect  the  alleged  variance.  It  is  our 
opinion  the  paper  stands  proved. 

It  is  claimed  on  another  ground  that  the  paper  is  void,  that  is 
altered.  It  is  incontestably  proved  that  the  son  of  F.  R.  Hottinger 
crossed  the  5.50  and  placed  the  figures  on  the  right  of  the  paper.  His 
statement  is  that  looking  over  the  paper  with  his  mother  a  short  time 
previous  to  the  trial  he  crossed  the  $5.50  and  placed  the  figures 
intended  to  be  $550  on  the  left,  and  that  he  did  this  to  make  the  paper 
conform  to  the  sum  his  father  had  received.  The  suggestion  that  F. 
R.  Hottinger  added  the  $5.hO  is  opposed  to  his  own  testimony  as 
well  as  that  of  his  son,  who  drew  the  lines  across  the  6.50  already  on 
the  paper.  It  is  difficult  to  conceive  any  motive  for  F.  R.  Hottinger 
to  add  6.50  to  a  paper  expressing  his  full  discharge  for  all  the  money 
he  had  received.  The  suggestion  he  added  the  $5.50  is  based  on  his 
cross-examination.  He  had  testified  that  his  father  had  written  the  5.60 
in  1874  when  he  signed  the  paper,  and  that  Hottinger,  Jr.,  had  added 
the  left-hand  figures  about  a  month  previous.  On  the  cross-examina- 
tion the  witness  was  asked,  *<  Did  you  not  say  these  figures  were  put 
there  a  month  ago?"  he  answers  yes,  and  then  follows  the  question, 
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"There  were  no  figures  there  previous?''  elicting  no.  This  part  of 
the  testimony  it  is  claimed  is  inconsistent  with  his  statement  that  his 
father  placed  the  $5.50  on  the  paper.  The  form  of  the  question  was 
well  calculated  to  direct  the  witness'  attention  to  the  left-hand 
figures,  add  his  answer  if  understood  to  refer  to  those  figures  is 
consistent.  Those  figures  he  had  stated  had  been  added  a  month 
previous,  not  the  ri^ht-hand  figures  placed  there,  he  testified,  twenty 
years  before — t.  e.,  1874. 

Our  attention  is  also  directed  on  this  question  of  alteration  to  the 
testimony  of  F.  R.  Hottinger  that  the  $5.50  was  written  with 
the  same  pen  and  ink.  The  trial  judge  looking  through  the 
microscope  observed  that  the  figures  did  not  seem  to  bear  out 
that  statement.  Thereupon,  the  witness  using  the  microscope  stated 
he  would  now  say  not  the  same  ink,  but  the  same  pen.  The  issue 
was  whether  the  witness'  father  had  placed  the  figures  on  the  paper, 
and  to  this  the  witness  had  testified.  Any  witness,  it  seems  to  us^ 
testifying  to  a  paper  made  more  than  twenty  years  before,  might  be 
mistaken  as  to  the  details  of  the  pen  and  ink  used  without  discredit- 
ing his  statement  to  the  main  fact  under  investigation.  Because 
mistaken  as  to  the  pen  and  ink  we  can  not  infer  that  therefore  the 
witness  added  the  5.50  and  not  his  father  as  he  testifies.  Here 
again  the  absence  of  any  motive  for  the  son  to  add  the  5.50 con- 
fronts us.  The  paper  without  any  addition  expressed  the  discharge. 
The  probability  harmonizes  with  the  witness'  testimony  that  the 
apposition  of  the  5.50  was  the  father's  act,  and  hence  there  is  no 
basis  to  impute  to  the  witness  any  alteration  in  this  respect. 

There  remains  the  question  of  the  effect  of  the  additions  to  the 
paper  by  the  son  of  the  witness,  F.  Hottinger,  Jr.  His  explanation, 
accompanied  with  the  statement  he  did  not  know  of  this  suit  when 
he  crossed  the  five  dollars  and  fifty  cents  and  added  the  figures  on 
the  right,  is  commented  upon  as  improbable,  but  the  controlling 
question  is  the  effect  of  the  changes  he  made,  whatever  his  knowl- 
edge. If  this  paper  was  before  us  expressing,  as  it  does,  a  discharge 
of  F.  R.  Hottinger  from  liability  for  the  money  he  had  received,  it 
would  not  detract  from  that  discharge  to  find  five  dollars  and  fifty 
cents  at  the  foot.  That  insignificant  sum  we  would  readily  interpret 
to  refer  to  the  five  hundred  and  fifty  dollars,  the  amount  the  son 
testified  he  received.  No  discharge  would  have  been  sought,  least 
of  all  formally  granted,  if  all  the   son  had  received  was  five  and  a 
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balf  dollars.  The  paper  fully  proved  granting  the  discbarge,  or,  to 
nse  its  own  language,  expressing  a  full  settlement  of  all  claims  be- 
tween the  son  and  the  father,  and  tbe  father's  consent  that  the  son 
may  have  what  money  he  has,  in  full  settlement,  would  have  been 
construed  to  refer  to  the  money  the  son  had  received,  as  shown  by  the 
testimony,  five  hundred  and  fifty  dollars  and  five  dollsrs  and  fifty 
cents,  would  be  deemed  an  error  intended  to  mean  five  hundred  and 
fifty  dollars.  The  lines  drawn  through  the  5.50,  if  not  detracting 
from  the  paper,  added  no  force  to  it.  Without  any  crossing  the 
rational  interpretation  would  have  read  five  hundred  and  fifty  dol- 
lars, as  intended  by  the  father.  The  testimony  as  to  the  figures  on 
the  left  is  they  were  designed  to  represent  $550.  The  witness  who 
put  them  there  knew  that  five  hundred  and  fifty  dollars  was  the  sum 
his  father  claimed  to  have  received.  Naturally  he  would  have 
placed  that  sum  on  the  paper,  not  eight  hundred  and  fifty  dollars. 
There  was  no  reason  for  the  apposition  of  eight  hundred  and  fifty 
dollars.  It  would  tend  to  conflict  with  his  father's  testimony. 
When,  therefore,  the  witness  who  wrote  the  figures  testifies  he  in- 
tended five  hundred  and  fifty  dollars,  consistent  as  it  is  with  proba- 
bility, it  seems  to  us  we  must  accept  the  testimony.  In  this  view 
the  changes  on  the  paper  made  by  Hottinger,  Jr.,  were  of  an  imma- 
terial character.  We  have  had  on  this  branch  of  the  case  an  elabo- 
rate citation  of  authority  as  to  the  effect  of  alterations  in  written 
instruments  offered  in  evidence,  but  the  result  of  all  authority  is  to 
affirm  the  principle  in  the  text-book,  {.  e.,  the  alteration  most  be 
material,  *<  that  causes  the  writing  to  speak  a  language  different  in 
legal  effect  from  that  it  originally  spoke."  1  Greenleaf  on  Evidence, 
Sees.  567,  568.  While  deprecating  any  changes  in  writing  to  be  used 
in  evidence,  we  find  no  basis  either  in  the  motive  that  prompted  the 
changes  in  the  paper  or  in  their  effect,  to  annul  a  paper  fully  proved, 
and  which  without  the  changes  would  be  equally,  if  not  more  effect- 
ive, to  show  tbe  settlement  and  discharge  of  F.  R.  Hottinger  from 
liability  for  the  collation  demanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment 
of  the  lower  court  be  avoided  and  reversed  in  so  far  as  it  condemns 
F.  R.  Hottinger  to  collate  five  hundred  and  fifty  dollars,  and  in  all 
other  respects  be  affirmed  at  appellee's  cost. 

The  Chief  Justice  takes  no  part  in  this  decision,  as  he  was  not 
present  when  the  case  was  argued. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1641 

Drew  YS.  His  Creditors. 


No.  12,523. 
E.  0.  Dbbw  vs.  His  Crbditobs.  

49  1641 
1.    Incidental  orders  of  a  District  Court  made  in  thd  execation  of  a  previous  Judg-     i(/7     tji 

ment  of  that  court  are  generally  not  appealable.  I  49  1641 

3.  It  is  no  ground  for  the  dismissal  of  an  appeal  that  papers  inyolving  proceedings  '^^^  ^^ 
whii  h  took  place  in  the  lower  court  at  a  date  later  than  that  of  the  judgment 
appealed  from  were  omitted  from  the  record.  Under  such  a  condition  of 
facts  the  papers  were  properly  omitted.  If  legally  demandable  by  either  party, 
for  special  reasons  assigned,  the  party  entitled  thereto  could  have  them  pro- 
duced by  proper  proceedings. 

3.  When  it  is  claimed  in  the  Supreme  Court,  on  a  motion  to  dismiss  by 
an  appellee,  that  the  appellant  has,  after  taking  his  appeal,.forfelted  the 
same  by  voluntary  execution  of  the  judgment,  it  Is  for  that  court  to  pass 
upon  that  question.  Ordinarily  its  determination  is  dependent  on  mat- 
ters tnpaia,  as  to  which  oral  testimony  has  to  be  taken.  Under  the  practice  of 
the  Supreme  Court  it  has  been  the  rule  to  remand  the  case  to  the  lower 
court    to    have    such    testimony  taken    before  it   contradictorily    between 

the  parties,  with  directions  to  forward  the  same  to  the  Supreme  Court 
for  action.  When,  however,  the  evidence  of  the  execution  of  the  judgment  by 
the  appellant  rests  not  upon  matters  ^n  pa/5,  but  upon  pleadings  Hied  In  the 
lower  court  by  appellant  after  he  has  taken  his  appeal,  provable  bydulycer« 
tilled  copies  of  the  same  from  the  clerk  of  court,  it  would  be  a  useless  proceed- 
ing to  remand  the  case,  in  order  to  have  this  copy  embodied  in  the  transcript. 
The  annexing  by  the  appelloe  of  such  cercfled  copy  to  the  motion  to  dismiss 
is  suflaoient  in  the  absence  of  allegation  and  showing  of  Injury. 

4.  Where  upon  a  rule  taken  upon  a  party  to  show  cause  why  he  should  not  be  pun  - 
ished  for  contempt  for  falling  to  obey  an  order  of  court  directing  him  to  make 
a  cession  of  his  property  he  attempted  unsuccessfully  to  justify  his  action  by 
claiming  that  he  had  appealed  from  such  order,  and  that  his  appeal,  though 
under  a  bond  simply  for  costs,  had  stayed  the  execution  of  the  judgment  and 
divested  the  District  Court  of  jurisdiction,  he  should,  when  ordered  to  be 
imprisoned  for  contempt,  if  he  did  not  obey  the  order,  within  a  fixed  delay, 
have  applied  to  the  Supreme  Court  tor  a.  writ  otproMt'BtiioM  or  ceriiorari.  He 
can  not,  after  having  made  the  cession  as  ordered,  and  done  away  with  the 
order  of  imprisonment,  bring  up  and  have  tested  through  a  devolutive  appeal 
from  the  action  of  the  court  on  the  rule  for  contempt,  the  legality  or  correct- 
ness of  that  order.  He  can  not  substitute  a  devolutive  appeal  from  an  executed 
judgment  for  a  prohibition  or  certiorari, 

6.  An  issue  incidentally  thrown  into  a  pending  suit  solely  for  the  purpose  of 
determining  the  conclusions  to  be  reached  In  the  latter,  can  not,  when  the  real 
issue  in  the  case  has  been  finally  disposed  of,  be  detached  from  it  and  made 
the  subject  of  a  separate  and  independent  appeal.  Succession  of  Rose,  48  An. 
423;  Gathe  and  iSroussard  vs  Hirlart,  49  An  313. 

6.  Where  a  party  ordered  to  make  a  cession  of  his  property  subsequently  makes 
the  surrender  as  ordered  by  the  court,  asking  that  his  cession  be  accepted, 
and  that  he  be  fully  discharged,  and  a  meeting  of  creditors  is  held  on  his  own 
petition,  and  a  syndic  nominated  and  elected,  he  takes  his  case  outside  and 
beyond  the  doctrine  of  the  decisions  In  Factors  and  Traders' Insurance  Co. 
vs.  Harbor  Protection  Co.,  87  An.  2.SS,  and  Cuny  vs.  Dudley,  6  R.  77,  and  forfeits 
his  right  of  appeal  by  voluntary  acquiescence. 


1642  SUPREME   COURT  OF  LOUISIANA. 


Drew  vs.  Hi«i  Creditors. 


7.  It  is  immaterial  tbat  appellant  stated  that  the  cession  was  made  **  under  pro- 
test;" when  by  hid  affirmative  prayer  be  prays  that  bis  cessio  bomorum  be 
accepted,  and  that  after  legal  delays  and  formalities  be  bo  faily  discharged. 

A  PPEAL  from  the  Second  Jadicial  District  Court  for  the  Parish  of 
^     Bienville.     Waikins,  J. 


Dormon  <fc  Dormon^  W.  U.  Richardson  ^   J.  W.  Holbert  and   D.   W. 
Stewart  for  Plaintiffs,  varioas  Creditors  in  Rule,  Appellees. 


J.  C.  Theus  for  Drew,  Defendant  in  Rule,  Appellant. 


Argued  and  submitted  June  1,  1897. 
Opinion  handed  down  June  14,  1897. 
Rehearing  refused  December  1,  1897. 


Statement  op  Pacts. 

E.  C.  Drew  having  applied  for  the  benefit  of  a  respite,  cer- 
tain of  his  creditors  made  opposition  to  the  same.  The  District 
Court  on  the  16th  day  of  July,  1896,  rejected  the  application, 
but,  simultaneously,  ordered  the  applicant  to  make  a  surrender  of 
his  property  within  ten  days  and  granted  him  an  appeal,  suspensive 
in  character,  upon  furnishing  a  bond  of  five  thousand  dollars  and 
devolutive  upon  furnishing  a  bond  of  five  hundred  dollars. 

Drew  en  the  30th  day  of  July,  1898,  furnished  a  bond  for  five  hun- 
dred dollars,  the  recitals  of  the  same  stating  that  '*  it  was  conditioned 
for  a  devolutive  appeal  from  the  judgment." 

The  Supreme  Court  on  appeal  affirmed  the  judgment  in  so  far  as  it 
rejected  the  application  for  a  respite,  but  reversed  it  in  so  far  as  it 
ordered  a  forced  surrender  to  be  made.  The  case  will  be  found 
reported  in  the  49  An. 

On  the  Ist  of  October,  1896,  the  District  Court,  upon  the  application 
of  the  opposing  creditors,  ordered  Drew  to  show  cause  in  open  court 
on  the  22d  of  October  why  he  should  not  be  held  as  in  contempt  of 
court  and  punished  therefor  for  failing  and  refusing  to  obey  the 
judgment  and  orders  of  the  court  and  filing  his  schedule  and 
making   the   surrender   in   insolvency   as   required   of   him  in   said 
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orders  and  ludgment,  and  also  to  show  cause  why  a  day  should  not 
be  fixed  for  a  meeting  of  his  creditors  as  required  and  prayed  for. 

Drew  for  answer  to  the  rule  averred  that  he  had  taken  au^ 
appeal  and  had  perfected  same  by  giving  bond  for  costs  within  ten 
days  from  the  filing  of  the  judgment  in  the  respite  proceedings  sus- 
taining the  opposition  and  ordering  him  to  make  a  surrender.  That 
he  had  the  right  of  appeal  on  said  opposition,  and  that  said  bond  was 
under  the  law  a  suspensive  appeal  bond,  and  to  file  a  schedule 
of  insolvency  would  be  to  acquiesce  in  the  judgment  appealed  from 
of  which  he  complained.  That  if  said  appeal  bond  was  not  good  for* 
a  suspensive,  it  was  good  for  a  devolutive  appeal.  That  the  judg- 
ment appealed  from  was  not  for  any  specific  sum  of  money,  nor  for 
the  delivery  of  real  estate  nor  movables,  and  that  a  bond  for  costs 
therefore  was  sufficient  for  a  suspensive  appeal.  That  he  had  the 
right,  under  said  order  of  appeal  granted  and  bond  given,  to  an  appeal 
from  the  judgment  to  the  Supreme  Court  and  to  have  same  decided 
on  appeal  before  be  could  be  compelled  to  make  a  surrender. 

That  he  had  not  complied  with  the  judgment  and  filed  his  schedule 
for  the  reason  that  he  would  thereby  have  acquiesced  in  the  judg- 
ment then  on  appeal,  and  this  action  would  have  resulted  in  defeat- 
ing his  appeal  and  caused  it  to  be  dismissed.  That  his  failure  to 
comply  was  not  due  to  any  disrespect  to  the  court  or  its  decrees,  but 
for  the  purpose  of  preventing  an  irreparable  injury,  as  he  had  the 
right  to  do  under  the  law.  That  all  of  his  acts  were  done  under  the 
advice  of  his  counsel,  and  he  desired  to  exercise  his  right  of  appeal 
and  have  said  judgment  reversed  thereon.  That  he  had  made  efiPorts 
to  give  the  suspensive  bond  as  fixed,  but  it  was  utterly  impossible  for 
him  to  execute  said  bond,  as  all  of  his  property  and  funds  were  in 
the  hands  of  the  court  under  writs  of  attachment  sued  out  by  the 
opposing  and  other  creditors  and  under  the  respite  proceedings  and 
schedule  in  the  case. 

On  the  28th  of  October,  1898,  the  District  Court  ordered  and 
decreed  that  the  rule  be  made  absolute  and  that  E.  O.  Drew  be 
incarcerated  i*i  the  pariah  jail  for  a  period  of  ten  days,  or  until  he 
complied  with  the  orders  of  court,  and  that  the  clerk  of  court,  ex- 
officio  notary  public,  convoke  and  hold  a  meeting  of  creditors  to 
appoint  a  syndic  and  to  vote  on  the  acceptance  of  the  surrender, 
and  that  Drew  be  granted  an  extension  of  ten  days  from  the  ad- 
journment of  court  in  which  to  file  his  schedule. 
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On  the  next  day  Drew  applied  for  aad  obtained  an  order  of  ap- 
peal, saspensiv^e  and  devolative,  from  this  jnd^ment  of  the  court, 
the  court  fixing  the  bond  for  a  suspensive  appeal  at  five  thonsandy 
and  that  for  a  devolntive  appeal  at  five  hundred  dollars. 

On  the  19th  of  April,  1897,  Drew  filed  a  petition  in  the  Discrict 
Court  in  which,  after  reciting  the  fact  that  he  had  obtained  an  order 
for  appeal — (suspensive  and  devolutive)  but  that  the  appeals  had 
not  been  perfected — that  he  desired  that  said  orders  be  rescinded 
and  a  new  order  for  a  devolutive  appeal  be  granted,  "  he  prayed 
that  the  first  orders  be  rescinded  and  the  court  grant  him  an  order 
of  devolative  appeal."  The  court  acted  upon  this  application; 
rescinded  the  original  orders  of  appeal  and  granted  a  new  order 
for  a  devolutive  appeal  upon  furnishing  a  bond  of  one  hundred  dol- 
lars.    Bond  was  furnished  as  ordered  on  the  1st  of  May,  1897. 

Appellees  moved  in  the  Supreme  Court  to  dismiss  the  appeal  for 
the  reason,  first,  that  the  entire  record  had  not  been  sent  up  in  the 
transcript ;  thai  there  had  been  a  schedule  of  assets  and  liabilities 
and  motion  making  a  surrender,  filed  in  obedience  to  the  order  of 
the  court  appealed  from,  also  a  meeting  of  creditors  held  for  the 
purpose  of  electing  a  syndic  and  acting  upon  said  surrender;  that 
that  schedule  and  motion  and  proces  verbal  of  meeting  of  creditors 
had  not  been  made  a  part  of  said  transcript — that  they  were  neces- 
sary parts  of  the  record  to  be  considered  on  appeal  in  this  case. 

2.  That  the  appellant  Drew  had  acquiesced  in  the  judgment 
appealed  from  by  making  the  surrender  as  ordered  and  by  actively 
participating  in  the  proceedings  of  meeting  of  creditors  in  the  way 
of  nominating  and  urging  the  election  of  the  syndic  of  his  choice 
who  was  elected  by  alleging  that  *'  he  was  an  honest  but  unfortunate 
debtor  and  entitled  to  the  benefit  of  the  insolvent  laws,"  and  ^*  pray- 
ing that  his  cessio  bonorum  be  accepted  and  that  he  be  fully  dis- 
charged " — that  he  had  sent  out  circular  letters  to  his  creditors 
soliciting  them  to  send  powers  of  attorney  to  his  attorney,  J.  C. 
Theus,  in  order  that  the  said  attorney  might  cast  the  votes  of  said 
creditors  for  his  choice  for  syndic  and  the  acceptance  of  surrender — 
for  his  discharge  and  for  the  sale  of  the  assets  in  the  manner  he  de- 
sired, one  of  which  circular  letters  and  blank  powers  of  attorney 
they  annexed.  That  he  had  used  every  effort  in  his  power  to  have 
said  surrender  accepted  and  himself  discharged,  and  lacked  but  few 
votes  of  having  his  discharge  voted. 
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Appellees  subsequently  amended  their  motion  by  making  part 
thereof  'Hhe  certificate  of  the  clerk  of  the  court  showing  the  omis- 
sion from  the  record  of  material  parts  of  the  same  in  the  lower 
court  by  the  instructions  of  the  appellant  or  his  attorney  [without 
which  they  declared  appellee  could  not  be  heard  on  appeal]  and  by 
annexing  for  consideration  a  certified  copy  of  the  parts  of  the  record 
so  omitted. 

The  document  so  annexed  was  as  follows : 

District  Court,  Bienville  Parish,  State  of  Louisiana. 

E.  0.  Drew     1 

vs.  I  No.  1677. 

His  Creditors.  I 


Now  comes  E.  C.  Drew,  plaintiff  herein,  and  in  obedience  to  judg- 
ment of  the  Honorable  Court  decreeing  him  to  be  insolvent,  and 
ordering  him  to  take  a  surrender  of  his  property  and  under  protest 
and  without  acquiescing  in  the  judgment  or  abandoning  his  appeal, 
herewith  presents  a  true,  correct  and  faithful  schedule  of  his  assets 
of  every  nature  and  kind,  except  those  exempt  by  law  from  seizure 
and  sale  and  all  of  which  assets  are  delivered  and  turned  over  to  B. 
M.  Manning,  sheriff,  provisional  syndic,  appointed  by  the  court, 
except  certain  notes  which  are  pledged  to  the  Bank  of  North  Louis- 
iana, and  fifty- six  bales  of  cotton  which  are  likewise  pledged  to  said 
bank  and  note  of  Mrs.  M.  B.  Winfield  which  had  been  misplaced: 
all  of  which  had  been  pledged  before  the  filing  of  the  respite  pro- 
ceedings and  which  is  shown  by  said  schedule  and  also  plaintiff's 
books  which  are  already  in  the  possession  of  the  court,  and  plaintiff 
presents  herewith  a  true  and  perfect  schedule  or  list  of  his  creditors 
and  the  respective  amounts  due  each  of  them,  and  which  schedules 
are  hereto  annexed  and  made  a  part  hereof  as  if  the  same  were  copied 
and  recorded  in  the  body  of  the  motion. 

Plaintiff  further  shows  that  he  is  an  honest  but  unfortunate  debtor, 

and  that  he  is  entitled  to  the  benefit  of^the  insolvent  laws  favoring 

snch  debtors,  and  he  hence  prays  that  his  cessio  honorum  be  accepted. 

That  after  legal  delays  and  formalities  he   be  fully  discharged .     He 

prays  for  all  other  orders  and  decrees   necessary   and  for   general 

relief. 

(Signed)  J.  C.  Theus, 

Attorney, 
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E.  G.  Drew  being  by  me  daly  sworn  says:  That  all  the  allegations 
above  set  forth  are  tme  and  correct.     So  help  him  Qod. 

(Signed)  E.  C.  Drbw. 

Sworn  to  and  subscribed  before   me  this  6th  day  of  November, 

1896. 

(Signed)  F.  L.  Matfield, 

Deputy  Clerk  Diatriet  Court, 

I  certify  the  above  to  be  a  trae  and  correct  copy  of  the  original 
on  file  and  of  record  in  my  office. 

(Seal)  (Signed)  F.  L.  Mayfibld, 

Deputy  Clerk  District  Court,  Bienville  Pariahy  Louisiana. 

In  opposition  to  the  motion  to  dismiss,  appellant  referred  to  1  La. 
296,  Leggett  vs.  Peet  et  al.;  24  An.  458,  Yale  vs.  Howard;  Johnson 
vs.  Clark  &  Meader,  29  An.  762;  Verges  vs.  Sheriff,  38  An.  410; 
Jackson  vs.  Michie,  33  An.  724;  and  particularly  to  87  An.  238,  Fac- 
tors &  Traders'  Insurance  Company  vs.  Harbor  Protection  Com- 
pany, and  Cnny  vs.  Dudley,  6  Rob.  77.  He  further  contended  that 
there  was  no  evidence  before  the  court  of  any  fact  tending  to  show 
acquiescence  in  the  judgment,  and  that  under  no  contingency  could 
the  court  do  more  than  remand  the  case.     32  An.  561. 

Id  appellant's  brief  he  said :  **The  judgment  ordered  respondent 
imprisoned  in  case  the  cession  was  not  filed  within  a  prescribed 
time,  and  ordered  a  writ  of  arrest  to  issue  at  the  expiration  of  the 
time  in  case  the  cession  was  not  filed.  The  respondent  being  unable 
to  give  the  suspensive  appeal  bond  as  fixed  by  the  court  under  com- 
pulsion and  under  protest  filed  the  schedule.  The  cession  says  that 
it  is  made  under  protest,  and  without  waiving  his  right  of  appeal. 
This  can  not  and  does  not  acquiesce  in  the  judgment  and  bar  the 
right  of  appeal." 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  decree  from  which  the  present  appeal  is  taken 
directed  that  E.  C.  Drew  be  incarcerated  in  the  parish  jail  for  a  period 
of  ten  days,  or  until  he  comply  with  the  judgment  of  the  court.  It 
was  rendered  on  a  rule  taken  on  him  to  show  cause  why  he  should 
not  be  puoished  for  contempt  of  court  in  not  executing  the  judgment 
which  had  ordered  him  to  make  a  cession  of  his  property  within  a 
specified  delay. 
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In  his  answer  to  this  rule  Drew  soaght  to  exense  his  non-execa- 
tion  of  the  judgment  by  claiming  that  had  he  done  so  without  a 
direct,  peremptory  order  so  to  do  from  the  court,  of  a  date  later 
than  that  of  the  judgment,  his  action  might  have  been  construed  as 
a  voluntary  acquiescence  in  the  judgment,  and  might  have  cut  him  oft 
from  the  appeal  which  he  had  taken  from  the  judgment,  which  had- 
rejected  hi^  demand  for  a  respite  and  ordered  him  to  make  a  surren- 
der. 

The  court  overruled  this  objection,  and  entered  the  peremptory 
order  for  the  execution  of  the  judgment,  which  he  had  deemed  nec- 
essary to  have  interposed  as  a  safeguard  for  the  prosecution  of  the 
appeal  which  he  had  taken.  This  decree  having  been  made,  Drew 
sarrendered  his  property  as  ordered,  though  he  declared  in  so  doing 
that  this  was  <*  under  protest  and  without  acquiescing  in  the  judg- 
ment or  abandoning  his  appeal." 

The  apprehension  he  was  under  that,  in  consequence  of  the  exe- 
cution'of  the  judgment  prior  to  his  appeal  having  been  taken  up  and 
disposed  of,  the  latter  might  be  dismissed,  was  groundle  s,  as  in  due 
course  the  appeal  was  taken  up  and  a  final  judgment  rendered, 
affirming  the  judgment  in  so  far  as  it  rejected  the  application  for  a 
respite;  but  reversed  it  in  so  far  as  it  ordered  the  ap{  Hcant  to  make 
a  surrender  of  his  property. 

The  effect  of  the  compliance  by  Drew  with  the  orders  of  the  court, 
whether  done  voluntarily  or  as  the  result  of  legal  coercion,  was  to 
do  away  entirely  and  forever  with  the  imprisonment  which  had  bQen 
decreed  on  the  trial  of  the  rule  for  contempt  of  court.  When 
the  present  appeal  reaches  us  we  find  that  the  decree  now 
appealed  from  has  ceased  to  exist,  and  that  this  court  has  by  its 
own  judgment  rendered  in  the  main  case  (of  which  the  order 
appealed  from  was  a  mere  incident)  already  decided  that  that  judg- 
ment was  erroneous  in  so  far  as  it  ordered  a  cessio  bonorum  to 
be  made.  In  addition  to  this  we  find  that  the  judgment  of  court 
ordering  the  surrender  of  property  has  in  the  meantime  been  exe- 
cuted in  the  lower  court,  on  the  ground  that  the  appeal  taken  there- 
from was  not  a  suspensive,  but  a  devolutive  appeal.  What  precise 
advantage  appellant  would,  under  the  circumstances,  expect  to 
derive  through  this  appeal,  even  if  it  were  maintained,  we  do  not 
see.  We  could  not  deal  with  the  original  judgment  on  this  appeal, 
and  besides  our  own  judgment  thereon,  in  so  far  as  it  annulled  the 
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same,  has  already  famished  appellant  with  a  basis  for  the  protection 
or  enforcement  of  his  rights,  if  any  such  he  has,  resulting  from  the 
fact  that  there  was  error  in  such  judgment  as  declared  by  us. 

The  reasons  set  up  by  appellant  in  his  answer  to  the  rule  were 
raised  to  ward  off  possible  punishment  under  that  proceeding  as 
incidental  to  the  question  of  contempt.  That  issue  and  question 
having  been  entirely  disposed  of,  we  have  not  been  advised  of  any 
substantive  issues  remaining  to  be  passed  on  as  matters  for  separate, 
independent  adjudication.  Succession  of  Rose,  48  An.  423;  Gaihe 
vs.  Broussard  &  Hiriat,  49  An.  313. 

The  order  appealed  from  was  an  incidental  order  of  the  District 
Court,  made  in  execution  of  a  previous  judgment  of  that  court.  We 
have  held  a  -number  of  times  that,  as  a  general  rule,  decrees  of  that 
character  are  not  appealable.  See  Boutte  vs.  Executors  of  Boutte, 
80  An.  180;  State  ex  rel.  Elder  vs.  Judge  of  the  Third  District  Court, 
30  An.  229;  State  ex  rel.  Remington  Paper  Co.  vs.  Ellis,  Judge,  45 
An.  1418;  Murphy  vs.  Murphy,  45  An.  1484;  Durward  vs.  Jewett, 
46  An.  707:  Succession  of  Bey,  47  An.  219;  Wil^y  vs.  Woodman,  19 
An.  210;  State  vs.  Judge  of  the  Second  District  Court,  9  An.  802; 
Boyer  vs.  Sheriff,  46  An.  769. 

We  think  this  case  falls  under  the  application  of  the  general  rule. 
We  note  the  reason  assigned  by  appellant  in  his  answer  to  the  rale 
for  contempt  that  the  bond  furnished  by  him  for  costs  carried  with  it 
as  a  consequence  [by  reason  of  the  character  of  the  judgment 
appealed  from]  a  stay  of  execution  of  the  judgment,  and  that,  there- 
fore,  he  was  not  called  on  to  execute  the  judgment  until  after  the 
appeal  taken  had  been  passed  upon  by  the  Supreme  <^onrt.  The 
judgment  appealed  from  covered  two  matters — it  rejected  Drew's 
application  for  a  respite  and  thereby  set  aside  the  stay  of  proceed- 
ings  which  had  been  granted  at  the  beginning  of  the  proceeding^  and 
it  ordered  a  cession  of  property  to  be  made  within  ten  days.  He 
appealed  frcm  it  in  its  entirety.  The  court  granted  him  at  his  choice 
either  a  suspensive  or  a  devolutive  appeal — a  suspensive  appeal  on 
his  furnishing  bond  in  five  thousand  or  a  devolutive  appeal  on 
his  furnishing  bond  for  five  hundred  dollars.  The  latter  bond  was 
furnished.  When  called  into  court  to  show  cause  why  he  should  not 
be  punished  for  contempt,  he  assigned  as  a  reason  justifying  his  non- 
action that  execution  of  the  judgment  was  stayed  by  his  appeal  on  a 
bond  for  five  hundred  dollars.   This  was  substantially  an  exception  to 
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the  juriBdiction  of  the  District  Court,  a  claim  that  the  whole  matter 
had  been  transferred  for  determination  to  the  Supreme  Conrt  and  a 
contention  that  the  lower  court  was  without  power  or  authority  to 
have  the  judgpnent  executed  pending  the  appeal.  By  this  exception 
he  had  placed  himself  in  a  position,  in  the  event  of  an  adverse  rul- 
ing, to  test  the  character  of  the  appeal  and  the  legal  situation  or 
parties,  through  a  writ  of  prohibition  asked  for  from  this  court  and 
directed  against  the  District  Judge.  That  was  his  proper  remedy  in 
the  premises. 

Instead  of  pursuing  that  course  he  at  his  own  instance  obtained  a 
devolutive  appeal  from  the  decree  for  contempt  and  executed  the 
orders  of  the  court.  We  are  advised  by  appellant's  own  brief  that 
the  cession  ordered  has  been  made.  To  what  extent  it  has  pro- 
ceeded we  do  not  know,  though  appellees  inform  us  that  on  one 
branch  of  the  case  matters  have  gone  so  far  as  to  have  reached 
a  vote  on  the  question  as  to  whether  appellant  should  be  dis- 
charged from  all  his  debts,  and  that  this  question  had  been  by  a  few 
votes  decided  adversely  to  the  discharge.  It  is  quite  possible  and 
probable  that  third  parties  have  acquired  rights  based  upon  the 
execution  of  the  judgment.  Appellant  can  not  be  allowed  to  substi- 
tute a  devolutive  appeal  from  an  executed  judgment  for  a  prohibi- 
tion or  certiorari.  We  have  not  so  far  directed  our  attention  to  the 
specific  motion  for  dismissal  filed  by  the  appellees.  We  now  do  so. 
It  is  no  ground  for  dismissal  that  the  papers  referred  to  were  not 
copied  in  the  transcript.  As  they  consisted  of  proceedings  which 
took  place  in  the  lower  court  at  a  date  later  than  that  of  the  judg- 
ment appealed  from,  they  were  properly  omitted  from  the  record. 
If  legally  demandable  by  either  party  for  special  reasons  assigned, 
the  party  entitled  thereto  could  have  them  produced  by  proper  pro- 
ceedings. 

Appellant  contends  that  those  papers  not  forming  part  of  the 
transcript,  there  is  no  evidence  before  us  of  the  facts  on  which  ap- 
pellees base  their  claim  of  acquiescence  by  him  in  the  judgment,  and 
that  we,  under  no  contingency,  could  do  more  than  remand  the  case. 
When  it  is  claimed  by  an  appellee  that  the  appellant  has,  after  having 
taken  his  appeal,  forfeited  the  same  by  voluntary  execution  of  the 
judgment,  it  is  for  this  court  to  pass  upon  that  question.  Ordina- 
rily, its  determination  is  dependent  upon  matters  en  pais  as  to 
which  oral  testimony  has  to  be  taken.  Under  such  circumstances 
104 
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our  practice  has  been  to  remand  the  case  to  the  lower  court,  to  baye- 
such  testimony  taken  liefore  it  contradictorily  between  the  parties, 
with  directions  to  forward  the  same  to  this  court  for  its  considera- 
tion and  action.  When  the  evidence  of  the  execution  rests  not  upon 
matters  in  pais  but  upon  pleadings  filed  in  the  lower  court  by  the 
appellant  himself  after  he  had  taken  his  appeal,  provable  by  duly 
certified  copy  of  the  same  from  the  clerk  of  court,  it  would  be  a 
useless  proceeding  to  remand  the  cause  in  order  to  have  this  copy 
embodied  into  the  transcript.  Under  such  circumstances,  we  think, 
the  course  pursued  here  by  the  appellees  of  annexing  such  certified 
copy  to  the  motion  to  dismiss  sufficient.  If  there  should  be  in  any 
special  case  reasons  which  would  make  this  particular  course  preju- 
dicial to  the  appellant  the  court  would  see,  of  course,  on  assignment 
of  such,  that  he  was  not  injured  aad  would  depart  from  it. 

Coming  to  the  facts  urged  by  appellees  for  dismissal  we  are  of 
opinion,  that  appellant,  by  the  allegations  contained  in  his  pleadings 
accompanying  his  final  schedules  and  by  his  prayer  therein  asking 
affirmative  relief,  has  taken  his  case  outside  and  beyond  the  doctrine 
of  the  decisions  in  Factors  and  Traders'  Insurance  Co.  vs.  New  Har- 
bor Protection  Co.,  87  An.  238,  and  Cnny  vs.  Dudley,  6  Rob.  77* 
Appellant  obviously  contemplated  that  the  cession  he  was  then  mak- 
ing should  stand  and  be  continued  to  the  end  independently  of 
whether  it  was  improperly  or  illegally  called  for  by  order  of  court  or 
not.  It  is  true  that  appellant  stated  he  made  the  cession  **  under 
protest,"  but  none  the  less  he  affirmatively  prayed  *'  that  his  oessio 
bonorum  be  accepted  and  that  after  legal  delays  and  formalities  he  be 
fully  discharged."  This  protest  was  clearly  made  to  guard  against  a 
possible  motion  which  might  be  made  to  dismiss  the  appeal  from  the 
main  judgment,  which  appeal  was  then  pending.  That  object  was 
fully  accomplished,  as  the  appeal  was  entertained  and  passed  upon. 
We  think  the  maxim  ^^ Protestatio  actio  contraria  non  prodesl^^  con- 
trols this  case.  We  think  the  appeal  should  be  and  it  is  hereby  dis- 
missed. 


No.  12,622. 
liS  ^  W.  p.  Theus,  Agent,  vs.  W.  M.  and  G.  W.  Kemp. 

Defendant  oast  In  an  action  can  not  be  forced  to  remain  In  court  until  it  Bball  suit 
the  representatives  of  plaintiff,  who  has  died  since  the  signins:  of  the  judgment 
to  make  themselves  parties  to  that  action.    An  appeal  by  a  defendant  partaken 
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sufflolently  of  the  nature  of  aclalm  against  a  plaintiff,  wbo  has  Buoeeeded  in 
obtaining  a  Judgment  against  him,  to  fall  under  the  terms  of  Arts.  116  and  964 
of  the  Code  of  Practice,  and  An  313,  C.  C,  and  such  defendant  is  authorised, 
on  suggesting  under  oath  the  death  of  the  plaintiff,  to  ask  to  have  a  curator  ad 
hoc  appointed  by  the  court  to  represent  the  miuors  in  said  proceeding. 

On  Rehearing,  Br  eauxt  J.— The  motion  to  dismiss  the  appeal  having  been  timely 
filed,  the  court  rejected  the  statement  of  facts  made  after  an  appeal  had  been 
granted,  the  appeal  bond  had  been  gi^en  and  the  appeal  completed. 

A  statement  of  facts  can  not  be  made  after  filing  of  bond,  without  the  consent  of 
the  parties  concerned.    C.  P.  603  and  1130. 

A  PPEAL  from  the  First  Jastice  Ooart  for  the  Parish  of  Bienville. 
^    Barksdale,  J. 

J.  C,  Theusy  Edwards  <£r  Wimberly  for  Plaintiff,  Appellee. 


B.  A.  Reynolds  for  Defendants,  Appellants. 


Argned  and  submitted  Jane  1,  1897. 
Opinion  handed  down  Jane  21,  1897. 
Rehearing  refused,  reasons  assigned  November  15,  1897. 


Statement  of  Facts. 

Plaintiff,  as  agent  of  Mrs.  M.  O.  Theus,  instituted  a  suit  in 
the  First  Justice's  Court  of  Bienville  parish,  alleging  that  W.  M. 
Kemp  and  G.  W.  Kemp  were  indebted  to  Mrs.  Tbeus  in  solido- 
in  the  sum  of  ninety -nine  dollars  and  ninety -nine  cents,  with 
eight  per  cent,  interest  from  October  1,  1806,  being  balance  due  on 
note  of  W.  M.  Kemp,  as  would  appear  by  said  note  annexed  to  the 
petition.  That  said  note  was  given  for  lease  and  use  of  the  place 
known  as  the  Beckham  place  then  resided  on  by  defendant.  That 
plaintiff  had  a  lessor's  privilege  on  all  the  crops  raised  on  said  place 
during  the  year  1896,  and  a  privilege  on  the  stocl£  and  other 
movables  on  said  place  for  the  payment  of  the  lease.  That  the  said 
W.  M.  &  G.  W.  Kemp  had  disposed  of  a  greater  part  of  the  crop 
raised  on  said  place,  and  were  still  removing  said  crop  without 
paying  the  lease  price  and  with  intent  to  defraud  plaintiff. 
That  plaintiff  feared  and  had  reason  to  believe  that  defendants  would 
remove  the  entire  balance  of  the  crop  and  stock  and  other  mova- 
bles without  paying  plaintiff  the  balance  on  said  crop,  and  plaintiff 
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would  thereby  lose  lessee's  privilege  on  the  same.  That  it ' 
essary  that  a  writ  of  provisional  seizure  issue  for  the  protection  of 
plaintiff's  rights  and  privileges.  He  prayed  for  service  on  W.  M.  A 
G.  W.  Kemp  for  a  writ  of  provisional  seizure  of  the  com,  cotton,  molea, 
horses  and  other  movables  on  the  place,  and  raised  and  used  in  the 
cultivation  of  the  same,  and  for  judgment  in  solido  against  W.  M.  & 
G.  W.  Kemp  for  the  sum  of  ninety- nine  dollars  and  ninety -nine 
cents,  with  eight  per  cent,  interest  thereon  from  October  1,  1896, 
and  sustaining  said  writ  and  recognizing  a  privilege  as  lessor  on 
the  property  seized,  and  ordering  the  property  to  be  sold  to  pay  the 
judgment. 

Annexed  to  the  petition  was  the  instrument  declared  on,  reading 
as  follows: 

'^  $160.  Arcadia,  La.,  October  22,  1895. 

"  We,  or  either  of  us,  promise  to  pay  W.  P.  Thens,  agent,  the  sum 
of  one  hundred  and  fifty  dollars  for  rent  on  the  Beckham  place  for 
the  year  1896  (October  1, 1896) .  The  undersigned  parties  agree  to 
do  all  necessary  repairs  without  charge.  Tt  is  further  agreed  that  in 
case  they  pay  as  much  as  two  hundred  and  fifty  dollars  ($250), 
it  shall  be  placed  as  credit  on  the  land,  which  is  three  hundred  and 
twenty  acres;  the  price  is  ($1500)  fifteen  hundred  dollars,  with  eight 
per  cent,  interest  from  date. 

(Signed)  ''W.  M.  Kbhp, 

"G.  W.  Kemp." 

Upon  the  instrument  are  the  following  endorsements : 

^'Bec'd  on  within  note  1  B.  C,  weight  510  lbs.,  net  proceeds 
thirty -three  and  15-100  dollars,  this  Oct.  28th,  1896. 

'<  Rec'd  on  within  note  fifteen  and  04-100  dollars  from  Theus  & 
Fleming,  balce.  on  acct.  of  1896,  this  Nov.  10th,  1896." 

One  and  82-100  dollars  is  hereby  entered  as  a  credit  on  the 
within  note  frhis  the  13th  day  of  November,  1896,  for  the  purpose  of 
placing  same  in  the  jarisdiction  of  Justice's  Court. 

A  provisional  seizure  was  ordered  to  issue  on  plaintiff's  fnmishiiis 
bond  in  the  sum  of  one  hundred  and  fifty  dollars.  The  bond  vas 
furnished,  a  writ  issued,  and  ander  it  the  constable  seized  one  man, 
one  wagon  and  one  hundred  and  thirty  bushels  of  corn,  or  less. 

W.  M.  Kemp  appeared  before  the  justice  of  the  peace  and  declar- 
ing nnder  oath  that  the  property  was  his  property  and  exempt  from 
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seizure  under  Art.  219  et  aeq,  of  the  Constitntion,  and  that  he  had 
duly  recorded  his  homestead  under  Act  No.  140  of  1880,  prayed  that 
the  property  seized  be  released.  Defendant  through  counsel  excepted 
that  W.  P.  Thens  had  no  authority  to  stand  in  Judgment  for  or  rep- 
resent Mrs.  M.  O.  TheuB. 

They  moved  to  diasolve  the  writ  of  provisional  seizure  for  the 
reasons : 

1.  The  affidavit  on  which  it  was  granted  was  untrue. 

2.  There  was  no  writ  served  upon  either  of  the  defendants. 

3.  Plaintiff  gave  bond  which  was  not  required  by  law. 

They  prayed  that  plaintiff's  suit  be  diemissed  with  right  reserved 
to  them  to  sue  for  damages. 

The  motion  to  dismiss  was  referred  to  the  merits.  W.  M.  Kemp 
answered,  pleading  first,  the  general  issue;  he  admitted  the  contract 
of  lease,  but  averred  that  the  crop  raised  in  the  year  1896  was  less 
than  one -half  of  an  average  crop,  which  was  caused  on  account  of  a 
continuous  drought,  which  was  of  such  an  extraordinary  nature  that 
it  could  not  have  been  foreseen  at  the  time  the  contract  was  made 
and  defendant  was  entitled  to  an  abatement  on  said  contract.  That 
on  account  of  said  fortuitous  event  the  plaintiff,  W.  P.  Theus,  agreed 
to  reduce  said  amount  of  one  hundred  and  fifty  dollars  to  one  hundred 
doUars,  and  that  in  accordance  with  said  agreement  defendant  deliv- 
ered to  plaintiff  two  bales  of  cotton,  to  be  held  and  sold  by  instruction 
of  defendant,  and  said  cotton  was  well  worth  the  sum  of  seventy -five 
dollars.  He  averred  that  he  did  instruct  plaintiff  to  sell  the  same 
and  it  was  delivered  to  him  with  instructions  and  understanding 
that  when  sold  the  proceeds  were  to  be  placed  upon  the  lease  indebt- 
edness and  said  sale  was  made  to  defraud  defendant — was  made 
without  authority  and  was  illegal  and  null.  That  defendant  did  not 
consent  to  it  and  knew  nothing  of  the  illegal  credits  of  part  of  said 
proceeds  of  the  cotton  to  an  account  with  Theus  &  Fleming,  and 
said  credit  was  improperly  made.  That  said  two  bales  of  cotton 
should  be  decreed  not  sold  and  the  property  of  the  defendant;  but, 
in  the  alternative,  if  decreed  sold,  defendant  should  receive  seven 
and  one -eighth  cents  per  pound  for  the  first  bale,  which  was  the 
amount  given  by  Theus  &  Fleming  for  the  cotton  sold  to  them.  De- 
fendant further  alleged  that  the  wagon,  mare  and  crib  of  com  (one 
hundred  and  twenty  bushels)  are  his  property  and  exempt  from 
seizure  and  sale  by  virtue  of  the  recordation  on  September  80,  1890, 
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of  a  bomeatead  nnder  Act  No.  114  of  1880,  and  Arts.  219  and  220  of 
the  Oonstitntion;  that  defendant  had  at  the  time  of  said  recordation 
and  still  has  a  wife  and  eight  children,  and  said  property  shonld  be 
released  from  seizure  and  declared  subject  to  the  homestead. 
Defendant  averred  that  by  said  illegal  writ  and  seizare  he  had  been 
damaged  to  the  sum  of  twenty -five  dollars  for  attorney's  fees, 
twenty- five  dollars  for  loss  of  use  of  property,  seventy-five  dollars 
for  loss  of  time,  and  twenty -five  dolls  rs  punitive  damages  for  illegal 
seizure  of  homestead,  which  amounts  he  pleaded  in  reconvention 
with  eight  per  cent,  interest  from  judicial  demand.  He  prayed  that 
the  contract  be  abated  and  reduced  to  one  hundred  dollars  on  account 
of  the  fortuitous  event  and  subsequent  agreement,  and  the  proceeds 
of  the  two  bales  of  cotton,  when  sold,  be  credited  on  said  amount,  or 
if  sold,  the  proceeds  as  alleged  be  credited  on  said  contract,  and 
that  said  illegal  credits  be  declared  null  and  void  and  made  without 
authority,  and  he  prayed  for  judgment  in  reconvention  in  the  full 
sum  of  one  hundred  dollars  damsges  as  above  alleged,  with  interest 
as  claimed  and  costs;  that  said  property  be  released  from  seizure 
and  declared  exempt  from  seizure  under  the  homestead  and  exemp- 
tion laws. 

On  motion  of  plaintiff,  defendant  was  ordered  to  elect  which  of 
his  defences  he  intended  to  proceed  nnder.  Defendant,  nnder  ex- 
ception, elected  to  depend  ^*  on  the  ground  of  the  fortuitous  event 
and  Theus'  consent  and  agreement  to  the  reduction  of  the  rent.'' 
Judgment  was  rendered  in  the  case  on  the  10th  of  December,  1896, 
in  favor  of  the  plaintiff  against  the  defendants  in  9olido  for  the  sum 
of  ninety- nine  dollars  and  ninety -nine  cents  with  five  per  cent,  in* 
terest  from  Ist  October,  1896,  until  paid,  sustaining  the  writ  of  pro- 
visional seizare  sued  out  and  the  seizure  thereunder,  except  as  to  the 
mare  and  wagon,  which  were  declared  exempt  nnder  the  homestead 
exemption;  that  the  balance  of  the  property  be  sold  to  satisfy  the 
judgment,  and  defendants  pay  costs. 

Defendants'  motion  for  a  new  trial  was  overruled  on  the  15th  of. 
December,  1896.  Defendant  W.  M.  Kemp  petitioned  for  and  obtained 
an  order  of  appeal  to  the  Supreme  Court  returnable  on  the  second 
Monday  of  May,  1897.  An  appeal  bond  was  furnished  on  the  same 
day  for  two  hundred  dollars. 

On  the  24th  of  April,  1897,  W.  M.  Kemp,  through  counsel,  sug- 
gesting that  since  the  order  of  appeal  was  granted  and  bond  was 
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filed  Mrs.  Maggie  O.  Theas,  plaintiff  in  the  case,  had  died  leaving 
seven  minor  children  as  forced  heirs,  and  that  defendant  had  recon- 
vened in  said  suit  and  that  it  was  necessary  that  said  heirs  be  made 
parties  to  the  appeal,  prayed  that  the  conrt  appoint  W.  P.  Thens, 
father  of  said  minors,  curator  to  represent  them,  and  that  notice  of 
the  appeal  and  his  appointment  be  given  accordingly.  Upon  this 
application  the  conrt  appointed  W.  P.  Thens  curator  to  answer  and 
defend  the  appeal.  We  find  in  the  record  a  citation  of  appeal  with 
-a  return  therein  reading  as  follows : 

First  Justice  Court  of  Bienville,  State  of  Louisiaoa. 


W.  P.  Thbus,  Agent,* 

vs.  }-No.  988. 

W.  M.  &  G.  W.  Kemp. 


'I 


To  W.  P.  TheuBy   Agent  and   Curator  for  the  minor  children  of  Mrs. 
M.  V.  Theus: 

Whereas,  W.  M.  Kemp  has  appealed  from  a  final  judgment  ren- 
dered in  the  above  suit,  which  appeal  is  returnable  to  the  Honorable 
the  Supreme  Court  of  the  State  on  the  second  Monday  of  May,  1897, 

You  are  hereby  cited  to  appear  within  said  time,  then  and  there 
to  answer  to  said  appeal. 

Witness  my  official  signature,  justice  of  said  court,  parish  of  Bien- 
ville, this  24th  day  of  April,  1897. 

Samuel  Babkbdalb,  J.  P. 

Constable^ 8  Return. 

Received  the  within  notice  of  appeal  and  copy  of  motion  to  make 
parties  on  the  24th  day  of  April,  1897,  and  on  the  same  day  and  date 
made  service  by  handing  a  certified  copy  of  notice  of  appeal  to  W. 
P.  Theus,  in  person,  in  the  town  of  Arcadia,  La. 

J.  C.  Bbiob,  Constable. 

Two  motions  were  filed  in  the  Supreme  Court. 
The  first  was  as  follows : 

The  appellee  appears  by  counsel  and  moved  and  prays  the  court 
to  dismiss  this  appeal  for  the  following  reasons : 

1.  There  is  no  order  appointing  a  tutor  or  curator  ad  hoc  and  no 
proper  showing  made  for  such  appointment. 

2.  There  is  no  law  authorizing  the  appointment  of  a  curator  or 
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tutor  ad  hoe  for  a  plaintiffy  and  a  plaintiff  can  neither  sue  nor  stand 
in  Judgment  throngh  a  curator  ad  hoo, 

8.  Thia  controveray  being  over  a  question  of  fact  and  law  as  to 
wbetlier  the  partnersliip  had  been  dissolved  and  the  transfer  or  giT- 
ing  in  payment  from  Q.  W.  Kemp  to  W.  M.  Kemp,  of  bis  interest  in 
the  com  which  had  been  raised  by  and  belonged  to  the  partnership 
composed  of  W.  M.  Kemp  and  G.  W.  Kemp,  without  first  dissolying 
the  partnership  and  paying  its  debts  being  contested  and  the  illegal 
transfer  being  contested  as  illegal,  fraudulent  and  simulat-ed,  and  the 
amount  in  dispute  beiug  less  than  two  thousand  dollars,  the  Supreme 
Court  is  without  jurisdiction  nUione  materim. 

4.  The  evidence  not  having  been  reduced  to  writing  in  the  court 
below,  there  is  nothing  before  the  Supreme  Court  on  which-  a  judg- 
ment could  be  rendered. 

In  the  event  the  above  motion  is  refused,  then,  and  in  that  event 
only,  appellee  prays  that  the  judgment  appealed  from  be  amended 
by  recognizing  plaintiff's  lessor's  lien  and  privilege  on  all  the  prop- 
erty seized,  and  rejecting  the  demands  of  W.  M.  Kemp  for  home- 
stead and  exemption  as  a  whole. 

The  second  motion  reads : 

Into  court  comes  defendant  and  appellant,  and  shows  to  the  court 
that  since  the  rendition  of  the  judgment  of  the  lower  court  plaintiff 
and  appellee  has  voluntarily  executed  it  by  seizing  and  selling  the 
mule  under  seizure,  and  instructed  the  constable  to  release  the  mare 
and  wagon  exempted  from  seizure  by  the  judgment,  and  can  not  ask 
its  amendment,  and  defendant  pleads  an  estoppel  against  the  amend- 
ment. 

The  transcript  in  the  case  was  certified  by  the  justice  under  date 
of  the  8th  of  May,  1897.  No  statement  of  fact  is  included  among  the 
documents  certified  to,  but  on  the  same  day  (the  8th  of  May,  1897) 
the  justice  of  the  peace  made  out  and  signed  a  statement  of  facts  a^ 
copy  of  which  is  brought  up  in  the  record,  but  following  the  certifi- 
cate attached  to  the  transcript. 

On  the  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  0.  J.  Defendant  cast  in  an  action  can  not  be  forced  to 
remain  in  court  until  it  shall  suit  the  representatives  of  a  plaintiff, 
who  has  died  since  the  signing  of  the  judgment,  to  make  themselves 
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parties  to  the  action.  He  is  entitled  to  a  continuing  plaintiff,  and  if 
plaintiff's  representatiyes  fail  to  make  themselves  parties,  defendant 
is  authorized  to  have  them  represented  by  a  person  appointed  for 
that  purpose  by  the  court.  Appellee  contends  that  the  provisions  of 
Arts.  116  and  964  of  the  Code  of  Practice  and  818  of  the  Oivil  Code 
do  not  apply  to  the  appointment  of  a  curator  ad  hoc  to  a  plainUff, 
but  we  are  of  the  opinion  that  an  appeal  by  a  defendant  partakes 
sufficiently  of  the  nature  of  a  claim  against  a  plaintiff  who  has  suc- 
ceeded in  obtaining  a  judgment  against  him,  to  fall  under  the  terms 
of  those  provisions  of  the  law.  [14  An.  157;  Zuberbier  &  Behan  vs. 
Prudhomme  et  ato.,  34  An.  1049;  Covas  et  al.  vs.  Bertoulin  et  al ,  44 
An.  689;  Crawford  et  al,  vs.  Binion,  46  An.  1266.]  Quoad  an  appeal, 
plaintiff  is  called  on  to  act  defensively.  ^ 

We  are  of  the  opinion  that  upon  the  death  of  Mrs.  M.  O.  Theus, 
defendant  was  authorized,  on  suggesting  as  he  did  that  fact,  under 
oath,  to  have  a  curator  ad  fioc  appointed  by  the  court  to  represent 
the  minors.    That  such  order  was  made,  appears  of  record. 

The  carator  ad  /ioc,  though  contesting  the  legality  of  the  appoint- 
ment, has  none  the  less  accepted  it,  as  he  appears  to  dismiss  the 
appeal.  He  insists  upon  the  dismissal  for  the  want  of  a  statement 
of  facts. 

The  statment  made  bears  date  of  the  8th  of  May,  1897.  It  is  not 
included  in  the  body  of  the  transcript  and  copied  as  part  of  the 
same,  but  appears  as  an  independent  document  at  the  foot  of  the 
transcript. 

The  character  of  the  issues  involved  is  such  as  to  require  for  their 
determination  here,  either  a  copy  of  the  testimony  taken  in  the 
lower  court  or  a  statement  of  facts.  The  statement  of  facts  for- 
warded was  made  out  too  late;  it  having  been  made  after  an  order 
of  appeal  had  been  granted,  and  appellant  had  filed  his  bond  under 
it.  The  appeal  must,  therefore,  be  and  it  is  hereby  dismissed. 
State  ex  rel.  Boudreau  vs.  Judge,  13  An.  485;  Logan  vs.  Winder, 
20  An.  253;  Boutt6  vs.  :Qoutt6,  30  An.  181. 

On  Application  for  a  Rehearing. 

Bbsaux,  J.  The  appellants  contend  that  our  judgment^  affirming 
the  judgment  of  the  lower  court,  is  erroneous,  because,  as  they 
assert,  the  law  does  not  provide  for  a  note  of  evidence  in  the  justice 
court,  and  the  manner  of  bringing  up  an  appeal  from  a  justice  court 
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is  in  a  statement  of  facts,  or  on  qaestions  of  law,  to  be  decided  opon 
the  face  of  the  papers. 

The  appellants  in  support  of  their  position  aver  that  there  is  a 
^'  statement  of  facts  "  of  record  made  to  supply. 

The  Justice  certified  to  the  correctness  of  the  transcript  as  con- 
taining a  complete  copy  of  all  the  proceedings. 

This  statement  of  facts  gaye  rise  to  two  objections. 

1.  It  does  not  appear  to  have  been  made  contradictorily  with  the 
appellee,  nor  is  it  shown  that  it  was  made  at  the  request  of  either  of 
the  parties,  or  that  the  appellee  refused  to  Join  in  making  out  this 
*^  statement  of  facts." 

In  our  judgment  the  justice  can  be  called  upon  to  make  it  only 
after  refusal  of  the  adverse  party.  O.  P.  683;  Oastaing  vs.  Stone,  4 
An.  18. 

There  Is  no  evidence  of  record  of  the  refusal  of  the  appellee  to 
join  in  making  out  the  ^'  statement  of  facts." 

Part  of  the  argument  for  a  rehearing  is  made  with  reference  to  an 
agreement  between  counsel,  covering,  it  was  said,  the  ^^  statement  of 
facts."  It  is  well  settled  that  agreements  not  written  or  noted  by  the 
court  can  not  be  considered  by  us,  save  with  the  consent  of  all  con- 
cerned. 

There  is  no  agreement  of  record,  nor  by  counsel  in  regard  to  a 
*^  statement  of  facts." 

^.  The  other  informality  consists  in  the  fact  that  the  appeal  had  been 
perfected  at  the  date  that  the  statement  of  facts  was  written  by  the 
justice. 

The  codal  provisions  relating  to  appeal  require  that  such  statement 
be  written  prior  to  completing  the  appeal.  C.  P.  602.  **  Not  after 
Uling  of  bond."  The  Minors  Smith— J.  W.  Smith,  Tutor,  22  An.  258; 
Hodge  vs.  His  Creditors,  8  La.  290;  Union  Bank  vs.  Williams  ei  al., 
16  La.  236. 

But  it  is  further  contended,  substantially,' in  the  application  for  a 
rehearing,  that  even  if  a  statement  of  facts  contained  in  a  tran- 
ecript  be  rejected,  the  remaining  issues  apparent  of  record  shonld  be 
considered.  This  is  eminently  correct.  But  the  difficulty  which 
arises,  as  relates  to  the  appellant,  is  that  there  are  no  issues 
remaining  which  can  be  considered  by  the  court.  The  exemption 
under  the  homestead  law  claimed  is  not  sustained  by  any  evidence, 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1659 

Theus  vs.  Kemp. 

UDless  dae  consideration  be  given  to  the  statement  of  facts  which 
was  not  timely  made. 

The  manner  of  bringing  np  appeals  as  laid  down  in  prior  decisions 
npon  the  subject  as  we  read  them  having  been  by  us  restated,  in 
order  to  uphold  jurisprudence  and  the  law,  we  desire  to  state  that 
we  have  carefully  examined  the  issues  as  they  appear  presented  by 
the  rejected  statement  of  facts.  We  have  in  deference  to  the  appeal, 
nevertheless,  given  to  the  appellants'  cause,  based  upon  a  claim  for 
a  homestead,  all  the  weight  we  think  should  be  given  to  a  statement 
of  iacts  prepared  within  the  time  required,  in  due  form — i.  e.,  as  if 
the  statement  was  regularly  before  us. 

This  statement  shows  that  the  two  defendants  were  the  joint  les- 
sees of  the  place  and  jointly  interested  in  the  lease;  that  the  com 
provisionally  seized  was  raised  on  the  leased  premises,  and  was  on 
the  leased  premises  when  seized. 

The  promissory  note  upon  which  judgment  was  obtained,  which 
was  enjoined,  was  signed  by  the  two  defendants  for  the  year  1896.  It 
follows  that  the  property  was  the  joint  property  of  the  two  defend- 
ants, and  that  the  note  ialso  was  a  joint  note. 

One  of  the  parties  or  joint  owners  could  not  sell  or  transfer 
the  property  jointly  owned  to  his  copartner,  or  cojoint  owner,  until 
payment  of  the  promissory  note  of  which  they  were  the  makers.  A 
privilege  or  pledge  had  arisen;  the  note  represented  the  rental,  and 
was  secured  as  to  its  payment  by  pledge  or  privilege ;  neither  could 
be  affected  by  a  datian  or  transfer  made  by  one  of  the  joint  owners 
to  the  other  while  the  property  was  on  the  place  leased.  The  lessor 
has  more  than  a  privilege;  he  may  even  take  possession  of  the 
property  and  retain  it  until  the  rent  is  paid.  The  dation  en  paiement 
made  to  the  homestead  claimant  by  his  son,  the  codefendant,  did 
not  have  the  effect  of  freeing  the  property  from  the  lessor's  privi- 
lege and  of  rendering  it  subject  to  exemption  under  the  homestead 
law. 

In  Carter  Brothers  &  Oo.  vs.  Oalioway  &  Bums,  86  An.  476,  this 
court  said :  '*  The  real  question  is,  whether  creditors  of  an  individ- 
ual can  apply  the  assets  of  a  partnership,  of  which  that  individual 
is  a  member,  to  the  payment  of  the  individual's  debt  to  the  preju- 
dice of  creditors  of  the  partnership,"  and  decided  '*  that  creditors  of 
«n  individual  can  not  apply  the  assets  of  a  partnership  of  which  the 
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Individaal  Ib  a  member  to  the  payment  of  his  debt,  to  the  prejadice 
of  the  creditors  oi  the  partnership." 

Precisely  the  case  here,  save  that  it  appears  that  the  parties  held 
the  property  in  indivision. 

As  it  was  snbject  to  a  privilege  or  pledge,  it  was  as  effective 
against  property  held  in  indivision  as  against  property  owned  by  a 
partnership. 

It  is  therefore  manifest,  had  we  passed  the  points  decided,  ad- 
versely to  defendant,  and  considered  the  case  on  the  merits,  the 
result  would  have  been  the  same. 

The  application  for  a  rehearing  is  refused. 


I  49  16fl0|  No.  12,601. 

109    77ll 

' Robert  M.  Whitb  vs.  August  F.  Lbovy  bt  alb. 

In  case  a  contention  arises  between  two  patentees  claiming  title  to  sea  marsh  or 
swamp  lands  from  the  State,  their  patents  being  of  different  dates,  one  calling 
for  unsuryeyed  sea  marsh  and  the  other  for  sections,  or  other  legal  subdiTis- 
ions,  the  decision  must  turn  upon  the  determination  of  the  area  of  the  sea 
marsh  which  was  really  conveyed— the  patent  for  the  sea  marsh  being  the 
older  of  the  two. 

Under  the  jurisprudence  and  statutes  of  Louisiana  governing  the  entry  and  sale 
of  swamp  and  marsh  land,  all  the  recitals  of  patents  issued  therefor  are  to  be 
considered  In  determining  the  measure  or  quantity  of  land  conveyed. 

The  words  of  a  patent  specifying  the  quantity  as  *'  all  the  uusurveyed  sea  marsh 
west  of  lots  fronting  on  the  Mississippi  river  "  are  limited  and  explained  by 
the  words  "containing  3840  acres;"  and  reference  made  in  the  patent  "to 
the  official  plat  of  the  survey  of  said  land  In  the  State  land  office  "  was  donbt> 
less  for  the  purpose  of  verifying  and  confirming  the  statement  as  to  the  char* 
acter  and  extent  of  the  area  of  land  which  was  sold. 

A  PEAL  from  the  Twenty -second  Judicial  District  Court  for  the 
Parish  of  Plaqnemines.     Hingle,  J, 


E.  Howard  McCaleh  and  E,  H,  McOaleby  Jr.,  for  Plaintiff,  Appellee. 


Leony  <&  Leovy  for  Defendants,  Appellants. 


Argued  and  submitted  June  17,  1897. 
Opinion  handed  down  December  13,  1897. 
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Pending  in  the  Supreme   Ooart  of  the  United  States  on  writ  of 
error  to  the  Snpreme  Court  of  the  State  of  Louisiana. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  of  jactitation  or  slander  of  title,  the 
plaintiff  alleging  possession  of  and  a  legal  title  to  the  land  in  contro- 
versy; and  the  defendants  justifying  under  a  superior  title,  and  also 
alleging  possession  of  parts  of  the  territory  which  is  alleged  to  be 
covered  by  and  included  in  the  calls  of  the  plaintiff's  patent— each 
party  alleging  the  slander  of  the  other's  titles  and  claiming  dam- 
ages of  the  other.  Havard  vs.  Atkins,  24  An.  511 ;  Clarkston  vs. 
Vincent,  32  An.  618;  Dalton  vs.  Wickliffe,  85  An.  855;  Qay  vs.  Ellis, 
88An.  249;  Sully  vs.  Spearing,  40  An.  558. 

The  tenor  of  these  decisions  is  that  in  such  an  action  as  this  the 
defendant  carries  the  burden  of  clearly  establishing  his  claim  to  the 
property  in  dispute,  having  alleged  ownership  and  possession.  In 
such  an  action  he  is  bound  to  succeed  on  the  strength  of  his  own  title 
and  not  upon  the  weakness  of  his  adversary's. 

Both  parties  found  their  claims  of  ownership  upon  patents,  though 
of  different  dates — that  of  the  plaintiff  bearing  date  10th  of  Novem- 
ber, 1890,  and  those  of  the  defendants  in  May  and  June,  1898 — 
and  all  bearing  the  signature  of  the  Governor  and  Register  of  the 
Land  Office. 

The  description  of  the  land  which  was  purchased  by  the  plaintiff, 
which  was  evidenced  by  the  patent  that  issued  to  the  plaintiff,  is 
of  the  following  tenor,  viz. :  <<Ali  the  unsnrveyed  marsh  west  of  lots 
fronting  on  the  right  bank  of  the  Mississippi,  except  section  No. 
sixteen  (16),  in  township  twenty-two  (22)  south,  of  range  thirty- 
one  (81)  east,  in  the  Southeastern,  west  of  the  river,  Land  District , 
containing  thirty-eight  hundred  and  forty  (3840)  acres,  according 
to  the  official  plat  of  the  survey  of  said  lands  in  the  State  Land 
Office." 

The  number  of  the  patent  is  4058,  and  it  states  that  the  purchase 
was  made  with  certificate  No.  2251  N.  S.  L. 

The  plaintiff's  petitions,  original  and  supplemental,  when  taken 
together,  contain  the  same  description  as  that  in  the  patent,  and  it 
alleges  his  possession  and  ownership  of  the  whole  of  said  lands,  the 
slander  of  his  title  by  August  F.  Leovy  and  H.  J.  Leovy,  and  the 
resulting  damages,  and  his  prayer  is  for  citation  and  judgment  sus* 
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tainiDfif  and  perpetaatiDg  his  injanction  restraining  them  from  enter- 
ing on  said  premises  and  from  farther  slandering  and  disayowing 
his  title  and  for  two  thousand  dollars  damages. 

The  answer  of  the  defendant,  H.  J.  Leovy,  is  to  the  effect  that  the 
land  claimed  by  the  plaintiff  and  called  for  by  his  patent  was  en- 
tered according  to  an  official  plat  or  survey  made  by  Q.  F.  Oonnelly 
in  1836  (and)  was  all  within  a  distance  of  less  than  two  miles  of  the 
Mississippi  river,  and  all  territory  to  the  west  of  that  was,  at  the 
date  of  that  survey,  and  by  the  plat  by  which  White  claims  to  have 
bought,  West  Bay. 

''  That  a  few  years  after  Connelly  made  said  survey  the  Jump 
outlet  broke  through,  and  the  accumulation  on  the  seaward  side  of 
said  marsh  and  in  said  bay  gradually  raised  the  bed  of  said  bay  until 
the  whole  of  said  West  Bay  became  marsh  land  connecting  with 
swamp  land  to  the  westward,  and  at  the  time  of  said  lands  being 
transferred  to  the  State  in  1849  and  1850  by  Congress,  it  was  not  a 
navigable  bay  or  part  of  the  sea." 

The  answer  then  charges  that  the  plaintiff,  well  knowing  all  these 
facts  and  endeavoring  to  perpetrate  a  fraud  upon  the  State,  <<  entered 
the  lands  originally  allotted  by  Connelly,  and  under  his  patent,  4058,  is 
endeavor  ng  to  claim  over  sixteen  thousand  (16,000)  more  acres  in 
said  township"  than  he  is  entitled  to  claim  thereunder;  and  by  *^  a 
malicious  suit  now  seeks  to  cast  a  cloud  upon  the  title  of  others  who 
have  entered  the  western  lands  in  said  township  *  *  honestly  and 
according  to  law,  and  who  are  in  the  peaceable  and  undisturbed  pos- 
session of  same." 

The  defendant  denies  the  allegations  of  slander  contained  in  the 
plaintiff's  petition ;  and  assuming  the  character  of  plaintiff  in  recon- 
vention he  avers  that  he  has  acquired  by  purchase  a  large  body  of 
land  lying  and  being  situated  in  said  township  twenty-two,  and  for 
which  he  holds  patents  from  the  State,  and  of  which  he  is  now,  and 
has  been  since  the  issuance  of  said  patents,  in  the  actual  and  peace- 
able enjoyment  and  possession;  and  that,  notwithstanding  that  fact, 
the  plaintiff  has  wantonly  and  maliciously  slandered  his  title  thereto 
and  has  thereby  occasioned  him  damages. 

The  prayer  of  his  answer  is  in  conformity  with  the  aforesaid  aver- 
ments— demanding  damages,  the  issuance  and  perpetuation  of  an 
injunction  against  the  plaintiff. 
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The  answer  of  the  other  defendants  is  quite  similar  to  that  of  theic 
codefendant  H.  J.  Leovy. 

In  limine  litis  the  plaintiff's  coansel  filed  an  exception  and  motion 
to  strike  oat  a  portion  of  the  defendants'  answers  on  the  groand 
that  the  official  plat  of  snrvey  of  G.  F.  Connelly,  United  States  Sur- 
veyor, made  in  1836,  and  on  which  his  patent  was  based,  can  not  be 
qnestioned  or  impeached  by  the  defendant;  and  this  court  is  wholly 
without  jurisdiction  to  determine  whether  same  is  or  not  erroneous. 
And  that  the  said  patent  can  not  be  questioned  or  impeached  by 
the  defendants  for  fraud  or  error. 

That  the  United  States  government,  as  the  owner  of  the  sea 
marsh  adjacent  to  the  seashore  and  to  West  Bay,  "  acquired  all  the 
alluvion  made  by  accretion  to  said  lands  between  the  years  1886  and 
1850;  and  when  said  lands  were  granted  by  the  United  States  gov- 
ernment to  the  State  of  Louisiana,  same  passed  to  the  State  by  the 
granting  act  of  Congress;  and  that  same  passed  to  the  plaintiff  aA 
patentee  thereof,  and  tJhat  limncquired  all  of  said  landSj  as  well  as  tJie 
accretions  which  were  added  thereto,  as  they  were  at  the  time  they  were 
granted  by  the  United  States  to  the  State  of  Louisiana,^ ^  said  granting 
act  passing  a  fee  simple  title  in  presenti  to  the  State,  not  only  as  the 
land  was,  at  the  iime  of  the  survey  by  Connelly  in  1886,  but  as  it  waa 
at  the  dato^of  the  grant;  and  that  the  whole  was  acquired  by  the 
plaintiff  4b  patentee. 

His^'iidditional  representation  is,  that  the  plaintiff,  as  patentee^ 
"ac<jaired  all  of  said  land  in  township  No.  22  south,  range  No.  81 
«afb,  on  the  southeastern,  west  of  the  river,  land  district,  ocoordini^ 
^the  official  survey  of  said  lands  in  the  State  Land  Office,  as  they  were 
/  at  the  time  they  were  granted  by  the  United  States  to  the  State  of 
Louisiana." 

That  the  patent  issued  to  the  plaintiff  evidences  a  contract  between 
the  State  and  the  plaintiff,  and  that,  consequently,  the  State 
could  not  lawfully  grant  same  subsequently  to  H.  J.  Leovy,  or 
other  persons,  or  any  portions  thereof,  **  in  said  township;  "  and  by 
so  doing,  or  in  attempting  to  do  so,  as  the  defendant  Leovy  contends, 
she  has  attempted  to  impair  the  obligation  of  her  contract,  and  to 
deprive  him  of  his  property  without  due  process  of  law.  That  the 
patents  issued  to  the  defendant,  H.  J.  Leovy,  were  made  and  issued 
subsequent  to  the  issuance  of  patent  No.  4058  to  the  plaintiff;  and 
that  the  lands  therein  described  are  embraced  in  and  covered  by  the 
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patent  of  the  plaintiff  aforesaid,  previously  issaed ;  and,  therefore , 
the  patents  of  the  said  defendant  are  illegal,  null  and  void ;  and  that 
the  State  of  Louisiana  in  issuing  said  subsequent  patents  to  the 
defendant,  Leovy,  sought  to  impair  the  obligation  of  the  contract, 
which  she  had  preyionsly  made  and  entered  into  with  the  plaintiff 
as  represented  by  said  patent  4058,  and  attempted  thereby  to  de- 
prive him  of  his  property  without  due  process  of  law. 

Based  upon  the  foregoing  averments  the  prayer  of  said  motion  is, 
^' that,  the  portion  of  defendant's  answer  and  plea  in  reconvention 
alleging  error  in  the  official  plat  and  survey  made  by  O.  F.  Connelly 
in  1836 ;  or  any  change  in  the  nature  and  character  of  the  marsh 
west  of  lots  fronting  on  the  right  bank  of  the  Mississippi,  in  town- 
ship twenty- two  south,  range  thirty -one  east,  in  the  southeastern, 
west  of  the  river,  land  district,  according  to  the  official  survey  of 
said  lands,  in  the  State  Land  Office,  by  accretion  or  otherwise ;  also, 
all  averments  of  fraud  containedlMi^aid  answer  and  plea  in  recon- 
vention; and,  also,  all  averments  of  <M«ndant's  setting  up  title  to 
any  of  said  lands,  under  patents  subsequent  to  that  of  the  plaintiff  " 
be  stricken  out  and  all  evidence  thereof  '<  be  exottuded,  rejected  and 
disallowed." 

Upon  this  exception  and  motion  to  strike  out,  but  which  possesses 
many  of  the  elements  of  a  supplemental  petition,  or  replication  to 
the  answer  and  reconventional  demands  of  the  defendants,  the  Dis- 
trict Judge  made  the  following  ruling,  viz. : 

1.  That  the  portion  of  defendant' s  answer  alleging  error  on  the 
official  plat  and  survey  of  Connelly  in  1836,  '<  or  any  change  in  the 
nature  and  character  of  the  marsh  west  of  the  lots  fronting  on  the 
right  bank  of  the  Mississippi  river  in  township  22  south,  and  range 
81  east,  etc.  *  *  *  and  all  the  averments  of  fraud"  contained 
therein,  be  stricken  out,  and  all  evidence  thereof  be  excluded  and 
disallowed. 

2.  **  That  the  defendants  be  allowed  to  show  by  proper  evidence 
that  they  have  a  better  and  superior  title  than  plaintiffs  to  the 
sections  in  the  township  claimed  by  them." 

But,  in  the  course  of  his  reasons  for  Judgment  the  judge  expressed 
the  opinion  that  patents  for  land  can  only  be  impeached  for  fraud 
in  their  issuance  at  the  seat  of  government ;  but  that  "  the  question 
as  to  whether  or  not,  when  the  plaintiff  obtained  his  patent  to  this 
laad,  there  was  more  than  the  number  of  acres  mentioned  therein, 
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and  the  qaestion  of  accretion  ought  to  be  decided  on  the  merits  of  tha 
case.  And  so,  also,  is  the  qaestion  as  to  whether  possession  of  part 
of  a  tract  of  land  with  a  title  to  the  whole,  if  any,  is  possessionr 
of  the  whole.'' 

To  this  ruling  and  opinion  of  the  judge  a  quo  the  defendants 
urged  objections,  and  a  bill  of  exceptions  was  retained  thereto  by 
them. 

Reduced  to  a  last  analysis  the  pleadings  present  for  our  consider-^ 
ation  and  decision  a  purely  petitory  action,  in  which  the  defendant 
holds  the  affirmative  side  of  the  controversy,  and  is  bound  to  suc- 
ceed on  the  strength  of  his  own  title;  and  in  deciding  the  question 
of  title,  we  are  to  determine  whether  the  patents  which  the  State 
issued  to  H.  J.  Ledvy  in  1893  reflect  a  title  which  is  superior  and 
paramount  to  the  patent  which  the  State  issued  to  the  plaintiff  in 
1890 — to  the  extent  that  they  conflict. 

This  controversy  is  not  so  much  with  regard  to  the  character 
or  strength  of  the  respective  patents  as  it  is  with  regard  to  the 
area  or  domain  which  the  State  actually  and  really  conveyed  to  the 
plaintifT;  for  it  is  quite  true,  and  can  not  be  denied,  that  the  State 
was  wholly  without  power  to  convey  to  tne  defendant,  H.  J.  Leovy, 
any  land  in  1893  which  she  had  previously  sold  to  the  plaintiff  in 
1890,  without  trenching  upon  the  issues  of  error  or  fraud  which  were 
excluded  from  consideration.  In  other  words,  we  are  to  determine 
from  the  evidence  before  us  whether  the  plaintiff's  patent  covers 
and  includes  all  the  land  in  township  twenty -two  south,  of  range 
thirty- one  east,  in  the  southeastern  land  district  west  of  the  Missis- 
sippi river;  for,  if  it  does,  in  fact,  the  patents  which  were  subse- 
quently issued  to  the  defendant.  H  J.  Leovy,  do  not  reflect  a  para- 
mount title  thereto. 

But  in  so  deciding,  we  are  at  liberty  to  examine  and  determine 
whether  there  was  a  greater  number  acres  of  land  than  are  described 
in  the  plaintiff's  patent,  and  the  qaestion  of  accretion  also. 

The  judge  below  prepared  an  elaborate  and  very  well  considered 
written  opinion  on  the  merits,  in  which  his  views  are  well  stated, 
and  upon  which  his  judgment  in  favor  of  the  plaintiff  is  founded, 
and  from  which  the  defendants  appealed. 

A  fair  analysis  of  his  opinion  is  to  the  effect  that  the  Connelly  sur- 
vey in  1886  extended  only  to  the  lots  of  land  which  are  therein 
designated  as  fronting  on  the  Mississippi  river,  and  did  not  embrace 
105 
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any  part  of  the  sea  marsh  adjacent  thereto,  and  that  the  evidence 
clearly  shows  that  the  sea  marsh  has  never  been  since  that  date  sur- 
veyed by  any  one. 

That  the  official  plat  of  the  Oonnelly  survey  merely  locates  the 
township,  and  exhibits  its  two  comers,  and  the  area  of  the  front 
lots;  but  that  it  does  not  show  that  either  the  township  or  the  sec- 
tion lines  thereof  were  traced  or  established  In  any  way. 

That  it  is  an  irrefutable  fact  that  the  land  which  was  patented  to 
White  was  never  surveyed,  and  that  there  can  be  no  official  plat  of 
the  survey  of  unsurveyed  land.  That  in  consequence  of  the  sea 
marsh  m  question  never  having  been  surveyed,  the  phrase  in  the 
patent  of  the  plaintiff,  to- wit:  <'  according  to  the  official  plat  of  the 
survey  of  said  land  in  the  State  land  office,"  was  meaningless,  and 
consequently  the  statement  in  the  patent  ''containing  8840  acres," 
only  meant  that  the  supposed  area  of  the  sea  marsh  was  estimated 
to  contain  that  quantity  of  land. 

The  opinion  then  declares  that  the  evidence  does  not  show  that 
the  plaintiff  acquired  a  greater  quantity  of  land  than  his  patent 
trailed  for ;  that  nearly  the  whole  township  is  cut  up  by  innumer- 
able bayous,  passes  and  a  few  navigable  streams. 

The- folio  wing  extract  from  the  opinion  states  the  judge's  conclu- 
sions very  tersely,  viz. : 

''  White  testifies  on  page  10:  *  It  is  a  partial  township;  has  12,000 
or  15,000  acres  in  area,  nine-tenths  being  water.'  His  testimony 
stands  uncontradicted.  Bat  if  White  has  acquired  more  land  than 
he  paid  for,  the  State,  yes  even  the  sovereign  under  due  form  of 
government,  could  not  deprive  him  of  that  excess  without  due  pro- 
cess of  law.  Whoever,  by  virtue  of  a  public  position  under  a  State 
government,  deprives  another  of  his  property  without  due  process  of 
law,  violates  the  constitutional  inhibition  and  his  act  is  that  of  the 
State. 

''  v^bite  did  not  purchase  by  sections,  and  the  excess,  if  any,  has 
never  been  established  by  any  authorized  survey.  How  then  could 
the  State  lawfully  convey  by  patent  to  defendant,  sections  in  a  town- 
ship whose  sectional  lines  were  never  run,  and  which  lands  in  said 
township  had  previously  been  sold  to  plaintiff. 

^'  In  the  sale  of  public  lands  the  government  and  its  purchasers 
are  governed  by  the  same  principles  which  apply  to  individual  ven- 
dors and  vendees. 
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"The  State  should  have  first  sued  White  for  the  supplement  of  the 
price. 

''The  State  alone  conld  do  so,  as  in  the  Back  case,  bat  a  second 
patentee  coald  not  be  vested  with  that  power.  If  there  exists  an 
extent  of  more  than  what  is  specified  in  the  contract  the  bayer  has 
a  right  either  to  giye  the  sapplement  of  the  price  or  to  recede  from 
the  contract.     R.  O.  O.  2493. 

''  In  all  cases  where  the  bayer  has  the  right  to  recede  from  the 
contract  the  seller  is  bound  to  make  him  restitution  not  only  of  the 
price,  bat  also  of  the  expenses  occasioned  by  the  contract.  R.  O.  O. 
2497. 

•«  The  evidence  shows  that  Leovy  obtained  patents  for  sections  and 
fractional  sections  in  T.  22  S.,  R.  81  E.,  covered  by  plaintiff's  patent 
issued  three  years  previously. 

*'A  second  patentee  can  not  be  heard  to  impeach  the  prior  patent 
for  any  fraud  committed  by  the  grantee  against  the  State,  or  any 
mistake  committed  by  its  officers  acting  within  the  scope  of  their 
authority. 

'^  Counsel  for  defendant  strenuously  contend  that  White's  title  is 
entirely  null  and  void  on  its  face,  because  every  statute  of  the  Lou- 
isiana Legislature  requires  that  public  land  be  sold  by  sections  and 
fractional  sections  with  a  specified  number  of  acres  in  each  section. 
Brief,  p.  22. 

''  Reference  to  Act  76  of  1880,  entitled  an  act  to  readjust  the  State 
land  office,  «tc.,  makes  it  clear  to  my  mind  that  counsel  are  in  error. 
Sec.  11  reads  as  follows: 

"  That  the  public  lands  donated  by  Congress  to  the  State  of  Lou* 
isiana,  designated  as  sea  marsh  or  prairie  *  *  *  shali  be  subject 
to  entry  and  sale  at  the  rate  of  twelve  and  one- half  cents  per  acre. 

'*  Section  3.  That  it  shall  be  the  duty  of  the  register  to  keep 
accounts  of  the  sales  of  land  donated  to  the  State  in  well- bound 
books  *  *  *  setting  forth  the  sections,  townships  and  range, 
-district  and  parish,  to  whom  and  when  sold,  and  for  what  price. 

''  White  purchased  under  this  act.  He  bought  all  the  unsurveyed 
marsh  in  Township  22  south.  Range  81  east,  except  Section  16.  He 
purchased  in  good  faith  from  the  State,  the  sovereign,  through  its 
duly  accredited  representatives.  If  the  sections  above  quoted,  upon 
which  counsel  for  defendants  rely,  require  or  exact  the  register  to 
sell  public  lands  of  this  nature  by  sections  or  fractious  of  sections,  I 
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am  of  the  opinion  that  the  sale  to  White  could  be  annalled  only  by  the 
State  in  a  direct  action  and  that  it  can  not  be  attacked  collaterally. 
Defendant  is  not  vested  with  the  power  of  the  State  in  this  respect* 

*'Farthermore,  in  the  Back  case,  whose  patent  counsel  for  defend- 
ants allege  was  identically  the  same  as  the  patent  in  this  case  (Brief,, 
page  5),  the  Sapreme  Ooart  declared  that  Back's  title  to  the  land 
conveyed  in  his  patent  was  good.  His  purchase  was  not  by  sections.. 
I  desire  to  reiterate  that  the  evidence  shows  moat  positively  and 
conclusively  that  the  sectional  lines  of  this  township  have  never 
been  run,  nor  have  any  sections  or  fractions  of  sections  been  sur- 
veyed BO  as  to  locate  them  by  any  official  survey. 

«<The  evidence  shows  that  White  was  in  actual  possession  of  the 
land  covered  by  his  patent.  Actual  possession  of  a  part  is  actual 
possession  of  the  whole. 

** The  patent  appears  tome  clear,  absolute  and  unmistakable  in 
terms.  It  is  plain  and  unambiguous  in  language  and  evident  in 
meaning. 

*' Viewed  in  connection  with  the  receipt  of  the  register,  which 
shows  that  White  paid  $534  for  the  entry  of  all  the  unsurveyed  sea 
marsh  in  this  township,  and  the  evidence  adduced  on  the  trial  of  thla 
case,  it  can  not  admit  of  any  other  construction;  any  other  inter- 
pretation would  be  to  destroy,  its  purpose  and  object. 

'*  I  have  gone  over  this  case  very  thoroughly  and  made  a  careful 
analysis  of  authority  on  the  issues  involved  herein.  I  appreciate  the 
importance  of  this  case,  and,  after  a  careful  examination  of  the 
question  in  all  its  bearings,  I  have  reached  the  conclusion  that  plain- 
tifT's  title  to  the  land  described  in  his  petition  is  good,  perfect  and 
complete,  and  that  he  should  be  maintained  and  quieted  in  his  pos- 
session thereof. 

'^For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  there  be  judgment  in  favor  of  plaintiff  and  against 
defendant,  declaring  that  they  and  each  of  them  have  slandered 
plain  tiCF's  title  to  the  land  described  in  plaintiff's  petition,  to -wit: 
All  the  unsurveyed  marsh  west  of  lots  fronting  on  the  right  bank  of 
the  Mississippi  river,  except  Sec.  16,  in  Township  22,  South  Range 
No.  81,  extending  in  the  southeastern  west  of  river  land  district, 
containing  three  thousand  eight  hundred  and  forty  acres;  and  that 
plaintiff  be  maintained  and  quieted  in  his  possession  thereof. 

<<  It  is  further  ordered,  adjudged  and  decreed  that  the  writ  of 
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iDJanction  herein  issaed  at  plaintiff's  instance  be  maintained  and 
perpetaated,  and  that  the  reconventional  demand  of  defendants  be 
rejected  and  the  injnnction  issued  at  the  instance  of  Henry  J.  Leovy 
be  dismissed  with  costs." 

Recurring  to  the  evidence  in  the  record  and  the  maps,  plans, 
diagrams,  field  notes,  etc.,  appended  thereto  and  bronght  np  in  the 
original,  we  find  the  following  data  pertinent  to  the  isines  formu- 
lated 8upra, 

The  first  one  which  attracts  attention  is  the  character  of  the 
receipt  which  the  register  gave  to  R.  M.  White  for  the  money  he 
paid  for  the  land  in  question,  and  which  is  of  the  following  tenor, 
yiz.: 

**  Baton  Rouob,  August  27,  1890. 

*<  Received  of  R.  M.  White,  Esq.,  the  sum  of  five  hundred  and 
thirty -four  dollars  for  the  entry  of  all  the  unsurveyed  sea  marsh  in 
T.  22,  S.  R.  81  E.,  Southeastern  District,  west  of  the  Mississippi 
river.  This  matter  to  be  submitted  to  the  Attorney  General  of  the 
State,  and  if  in  his  opinion  said  land  can  be  entered,  then  patent  is 
to  issue  to  him;  otherwise  the  money  is  to  be  refunded  to  him." 

Inasmuch  as  the  plaintiff's  patent  No.  4058  bears  date  of  issuance 
the  10th  of  November,  1890,  and  states  that  the  patentee  purchased 
with  certificate  No.  2251  N.  S.  L.  of  same  date,  it  is  evident  that 
ample  time  for  consideration  was  taken,  for  the  purpose,  doubtless, 
of  obtaining  the  advice  of  the  Attorney  General ;  and  the  strong 
likelihood  is,  that  in  issuing  patent  4058  the  register  conformed  his 
action  to  that  advice.  And  while  it  undoubtedly  does  appear  from 
said  receipt  that  the  plaintiff  had  made  an  application  to  purchase 
<ill  the  unsurveyed  sea  marsh  in  township  twenty -two  aforesaid,  we 
are  to  consider  whether  or  not  there  are  other  recitals  in  the  patent 
which,  in  any  way,  modify  or  limit  the  extent  of  the  purchase  which 
he  really  and  actually  made. 

There  is  a  fact  disclosed  by  the  receipt  and  patent  4058,  when 
considered  together,  which  conclusively  shows  that  during  the  inter- 
val which  occurred  between  the  two  dates  a  change  had  taken 
place  with  reference  to  the  entry;  and  that  fact  is,  that  notwith- 
standing White  contemplated,  at  the  time  of  depositing  the  money 
with  the  register,  the  purchase  of  all  the  unsurveyed  marsh  in  the 
aforesaid  township  for  the  round  sum  and  price  of  fivd  hundred  and 
thirty -four  dollars,  he   actually  bought  three  thousand  eight  hundred 
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and  forty  ctcres,  presumably  for  twelve  and  a  half  cento  per  acre^ 
which  aggregated  only  four  hundred  and  eighty  dollars. 

An  examination  of  the  varions  documents,  plans  and  maps  whlcb 
were  brought  up  in  the  original  shows  the  following  facto  and  data  z 

The  certified  copy  of  the  approved  list  No.  1,  exhibiting  the  area 
of  swamp  lands  which  was  granted  by  Congress  to  the  State  in  184^ 
and  1850 — which  is  authenticated  by  the  certificate  of  the  commis- 
sioner of  the  general  land  office  at  Washington — shows  identically  the 
same  description  of  the  sea  marsh  in  totvnship  twenty -two  aforesaid, 
as  that  given  in  patent  of  the  plaintiff,  4058. 

The  field  notes  of  the  survey  which  was  made  by  Q.  F.  Oonnelly, 
deputy  U.  S.  surveyor,  which  included  the  township  twenty -two 
aforesaid,  show  that  the  same  was  made  in  March,  1836,  and  ap- 
proved by  the  Surveyor  General,  Williams,  on  June  27,  1886.  An 
exemplification  from  the  map  of  said  survey  shows  that  the  afore- 
said field  notes  were  examined  and  approved  by  the  surveyor  gen- 
eral, Newcomb,  on  December  8,  1842,  and  were  filed  in  the  general 
land  office  at  Washington,  on  June  11,  1843. 

That  map,  as  well  as  the  field  notes,  shows  that  the  area  of  land 
actually  surveyed  was  only  a  narrow  strip  which  fronted  on  the 
Mississippi  river  and  extended  back  to  a  marsh  in  the  rear;  and  that 
notwithstanding  they  are  therein  mentioned  as  sections,  one  to  thirty - 
six  inclusive,  same  are  small  lots  of  irregular  shape  and  dimensions, 
and  only  containing  from  two  to  thirty -six  acres  each,  and  equal 
only  to  five  hundred  and  twenty -five  and  seven  one  hundredths  acres 
in  all. 

A  sketch  of  said  township  and  other  lands  made  by  William  Bed- 
ford, deputy  surveyor,  in  1892,  shows  that  the  strip  of  land  which 
Connelly  surveyed  in  1836  commences  in  section  1  and  traverses, 
diagonally  sections  1,  12,  13,  24,  25  and  36. 

A  certified  extract  from  the  map  of  Connelly's  survey,  which  was 
made  by  Lanier,  register,  on  June  2,  1893,  has  thereupon  traced, 
immediately  in  front  of  the  portion  representing  the  front  or  sur- 
veyed lots,  and  extending  the  full  length  thereof,  the  following 
endorsement,  viz.: 

"  Marsh. 

<«  Certificate  No.  2251,  N.  S.  L. 

"  Robert  M.  White,  Patent  4058,  Vol.  27,  p.  33." 

And  there  is,  also,  indicated  upon  that  extract,  at  a  short  distonce 
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from  said  lots,  by  a  heavy  red  line,  which  is  traced  somewhat  irreg^ 
olarly  from  north  to  south,  what  appears  to  be  the  area  o<  the  space 
representing  the  <*  marsh  "  which  the  plaintiff  acquired  under  patent 
4068,  and  which  he  purchased,  or  located,  with  **  certificate  No. 
2261,  N.  S.  L.;"  and  beyond  that  line,  to  the  west,  is  written,  in 
large  letters,  the  words  <'  FTest  Bay.'^ 

A  certified  extract  from  the  Connelly  map,  which  was  made  in  the 
office  of  the  Surveyor  General  on  July  20,  1888,  exhibits  the  same 
condition  of  things,  but  without  the  aforesaid  endorsement. 

Prior  to  the  date  of  the  making  of  either  of  those  extracts,  from 
the  map  of  Oonnelly's  survey,  the  defendant,  H.  J.  Leovy,  made  the 
followirg  locations  or  purchases  of  lands  in  the  aforesaid  township, 
and  patents  therefor  were  issued  to  him : 

On  May  1, 1893,  Patent  4868,  Sees.  4  and  6,  one  thousand  two  hun- 
dred and  eighty  acres;  on  May  8,  1893,  Patent  4871,  Sec.  6,  six  hun- 
dred and  forty  acres;  on  May  3,  1893,  Patent  4872,  west  one -half 
Sec.  9,  three  hundred  and  twenty  acres;  on  May  8,  1893,  Patent 
4873,  east  one -half  Sec.  8,  three  hundred  and  twenty  acres;  on  May 
3,  1893,  Patent  4874,  east  one -half  Sec.  17,  three  hundred  and  twenty 
acres;  on  May  3,  1893,  Patent  4876,  east  one -half  Sec.  20,  three  hun- 
dred and  twenty  acres;  on  May  3,  1898,  Patent  4876,  east  one-half 
Sec.  29,  three  hundred  and  twenty  acres. 

It  will  be  observed,  by  comparing  the  foregoing  list  with  the  maps 
of  the  Oonnelly  survey,  that  section  six  (6)  is  the  extreme  north- 
western section  in  the  aforesaid  township  twenty- two  (22)  ;  and  that 
sections  five  (6),  eight  (8) ,  seventeen  (17),  twenty  (20)  and  twenty- 
nine  (29)  extend  from  the  northern  boundary  line  of  the  township 
due  south — each  one  immediately  above  the  other — ^and  that  sections 
four  (4)  and  nine  (9)  immediately  adjoin  the  head  of  the  column  on 
the  east. 

A  glance  at  the  township  map  discloses  the  fact  to  be  that  there  is 
an  intervening  space  of  more  than  two  miles  square,  between  the 
upper  limit  of  the  Oonnelly  survey  and  the  eastern  boundary  line  of 
section  four  (4)  ;  and  an  intervening  space  of  more  than  three  miles 
square  between  the  entire  eastern  limit  of  sections  eight  (8) ,  seven- 
teen (17),  twenty  (20)  and  twenty-nine  (29)  and  the  western  limit 
of  the  Connelly  survey. 

It  further  discloses  that  the  sea  marsh  and  West  Bay,  as  same  are 
thereon  delineated,  intervene  between  those  two  boundaries. 
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On  the  day  previous  to  the  preparation  of  the  aforesaid  extract 
'Which  therregister  caused  to  be  prepared  from  the  map  of  the  Oou- 
nelly  survey,  the  defendant,  H.  J.  Leovy,  made  the  following  loca- 
tions or  purchases  of  lands  in  the  aforesaid  township,  and  patents 
therefor  were  issued  to  him : 

On  Jane  1,  1898,  Patent  4924,  east  one -half  of  Sec.  9,  three 
hundred  and  twenty  acres;  on  Jane  1,  1893,  Patent  4926,  Bonlbwest 
one- quarter  Sec.  10,  one  hundred  and  sixty  acres;  on  June  1,  1898, 
Patent  4926,  west  one- half  Sec.  16,  two  hundred  and  twenty  acres; 
on  June  1,  1898,  Patent  4927,  east  one -half  northwest  one -quarter, 
on  June  1, 1893,  Patent  4927,  west  one-half  of  northeast  one -quarter, 
«nd  on  June  1,  1893,  Patent  4927,  west  one- half  of  southeast  one- 
quarter  Sec.  22,  two  hundred  and  forty  acres;  on  June  1,  1893, 
Patent  4928,  east  one-half  of  Sec.  27,  three  hundred  and  twenty 
acres;  en  June  1,  1893,  Patent  4929,  northeast  one-half  Sec.  34,  one 
hundred  and  sixty  acres. 

We  And  from  the  foregoing  that  H.J.  Leovy  entered  or  purchased 
with  certificates,  lands  in  the  aforesaid  township  twenty- two  (22), 
aggregating  five  thousand  and  forty  (5040)  acres,  the  whole  of  which 
constitute  the  tier  of  sections  which  immediately  adjoins  the  one  last 
above  described,  and  is  two  miles  square  west  of  that  portion  of  said 
township  which  is  embraced  in  the  Connelly  survey. 

There  is  annexed  to  the  record  a  certified  copy  of  a  map  of  a  sur- 
vey made  of  the  aforesaid  township  twenty-two  (22),  which  was  by 
Charles  Lewis,  deputy  United  States  surveyor,  in  October,  1898, 
three  months  subsequent  to  the  date  of  Leovy's  patents,  at  the 
request  of  R.  M.  White,  the  plaintiff,  aad  we  make  the  following 
extract  from  the  certificate,  which  is  thereto  appended,  viz. : 

'<The  township  has  an  approximate  area  of  nine  hundred  and  sixty 
acres  of  land^  exclusive  of  a  small  margin  on  the  lots  from  one  (1)  to 
thirty- five  (85)  on  the  river,  and  the  balance  consists  of  marah  and 
lagoons,  unfit  for  any  use." 

To  the  foregoing  is  appended  the  following  statement,  which 
serves  to  characterize  said  survey,  viz.: 

''I  foaad  evidences  of  possesdion  by  R.  M.  White,  under  his  pat- 
ent, in  Sees.  4,  6, 6,  8  and  9,  along  Mercantile,  Tiger,  Williams,  Main 
and  Hingle  passes,  *  *  *  and  by  interrogating  the  employees 
of  White  (ascertained)  that  his  agents  and  employees  have  been  in 
possession  since  1890." 
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All  the  foregoing  passes  are  traced  upon  said  map,  but  they  do 
not  appear  upon  any  other  of  the  maps  in  the  record. 

This  map  bears  no  evidence  of  same  having  been  made  contradic- 
torily with  either  of  the  defendants,  and  an  ex  parte  survey  is  not  a 
recognized  mode  of  making  proof  of  possession  of  real  estate,  not- 
withstanding the  register's  certificate  shows  that  said  map  was 
deposited  in  his  office  by  R.  M.  White,  in  February,  1896. 

Making  a  comparison  between  this  map  and  the  patents  of  H.  J. 
Leovy,  it  appears  that  Sees,  four  (4),  seven  (7),  ten  (10),  fifteen 
(16),  twenty -two  (22),  twenty- seven  (27)  and  thirty -four  (34)  are 
Intersected  by  Williams  Pass.  That  Sees,  four  (4) ,  five  (5) ,  eight 
(8),  nine  (9),  seventeen  (17),  twenty  (20)  and  twenty -nine  (29) 
are  intersected  by  Main  Pass.  That  only  Sec.  six  (6)  alone  is  inter- 
sected by  Tiger  Pass. 

All  of  this  latter  series  of  sections  were  purchased  by  H.  J.  Leovy 
in  May,  1893;  and  all  those  in  the  former  series  of  sections  were  pur- 
chased by  him  in  June,  1893. 

To  the  aforesaid  map  of  Lewis,  surveyor,  is  appended  field  notes, 
from  which  we  glean  the  following  summary  of  the  plaintiff's  claims, 
and  the  apparent  confiict  between  them  and  the  patents  of  H.  J. 
Leovy,  viz. : 

Plaintiff  claims  five  hundred  and  five  acres  in  Sec.  4;  defendants 
all.  Plaintiff  claims  three  hundred  and  one  acres  in  Sec.  5;  defend- 
ants all.  Plaintiff  claims  four  hundred  and  twenty  acres  in  Sec.  6; 
defendants  all.  Plaintiff  claims  one  hundred  and  sixty-nine  acres 
in  Sec.  8;  defendants  east  one- half.  Plaintiff  claims  one  hundred 
and  ninety-eight  acres  in  Sec.  9;  defendants  all.  Plaintiff  claims 
seventy  acres  in  Sec.  10;  defendants  southwest  one- quarter.  Plain- 
tiff claims  two  hundred  and  nine  acres  in  Sec.  15;  defendants  west 
one-half.  Plaintiff  claims  two  hundred  and  seventy-seven  acres  in 
Sec.  17;  defendants  east  one- half.  Plaintiff  claims  two  hundred  and 
nine  acres  in  Sec.  20;  defendants  east  one -half.  Plaintiff  claims  two 
hundred  and  eighty-seven  acres  in  Sec.  22;  defendants  two  hundred 
and  forty  acres.  Plaintiff  claims  two  hundred  and  eighteen  acres  in 
Sec.  27;  defendants  east  one-half.  Plaintiff  claims  two  hundred  and 
twelve  acres  in  Sec.  29 ;  defendants  east  one-half.  Plaintiff  claims 
eizty-six  acres  in  Sec.  34;  defendants  northeast  one-quarter. 

Judging  from  the  recitals  contained  in  the  field  notes  accompany- 
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ins:  the  Lewis  survey,  they  represent  the  lands  which  are  €ibave  ^ver- 
fiow — no  portion  of  which  are  sea  marsh. 

The  total  amonnt  of  land  thns  situated  which  the  plaintiff  claims — 
taking  the  Lewis  map  and  field  notes  as  our  gnlde — ^is  two  thousand 
four  hundred  and  twenty* seven  acres,  and  to  this  extent  alone  is  an 
apparent  conflict. 

But  as  his  Patent  No.  4058  calls  for  three  thousand  eight  hundred 
and  forty  acres  he  evidently  relies  upon  the  remainder  of  the  afore- 
said township  to  make  out  the  balance  of  one  thousand  four  hundred 
and  thirteen  acres,  and  this  is  found  in  other  sections  of  said  town- 
ship, which  do  not  in  any  way  interfere  with  the  defendants. 

But  the  certificate  and  procea  verbal  of  the  Lewis  survey  show  that 
there  was,  in  October,  1898,  when  it  was  made,  a  margin  of  land 
along  the  front  of  the  lots  which  are  embraced  in  the  aforesaid  Con* 
nelly  survey,  which  was  above  tidal  overfiow,  and  not  included 
therein,  as  will  appear  from  the  extract  we  have  made  therefrom 
9upra. 

The  introduction  in  evidence  of  this  map  and  the  field  notes,  which 
were  undoubtedly  made  by  Lewis,  at  the  request  of  the  plaintiff, 
several  months  subsequent  to  the  issuance  of  patents  to  Leovy  for 
five  thousand  and  twenty  acres  in  said  township  twenty- two,  would 
clearly  indicate  that  the  plaintiff  restricts  his  claim  to  the  number  of 
acres  called  for  by  his  patent;  and  same  appears  to  be  inconsistent 
with  any  other  reasonable  conclusion. 

And  the  further  inference  seems  equally  clear  that  by  the  map 
and  field  notes  of  the  Lewis  survey  the  sea  marsh  which  is  indi- 
cated on  all  the  maps  of  the  Oonnelly  survey  was  excluded  there- 
from ex  industria,  as  well  as  the  strip  of  land  adjacent  to  the  sur- 
veyed lots  fronting  the  Mississippi  river;  and  this  notwithstanding 
the  fact  that  the  plaintiff's  patent  and  petition  call  for  ^*  all  the  un- 
surveyed  sea  marsh  west  of  lots  fronting  on  the  right  bank  of  the 
Mississippi  river." 

There  is  another  patent  which  is  annexed  to  the  record,  and  filed 
for  the  first  time  in  this  court  as  part  thereof,  which  shows  that  the 
plaintiff,  R.  M.  White,  purchased  from  the  State  <'  the  east  half  of 
the  northeast  quarter  of  section  number  nineteen  (19)  in  township 
number  twenty-two  (22)  south,  range  number  thirty-one  (81)  east, 
in  the  southeastern,  west  of  the  river,  land  district,  parish  of 
Plaquemines,  containing  eighty  acres,  according  to  the  official  plat 
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of  the  survey  of  said  lands  in  the  State  Land  Office;"  and  this 
patent  bears  date  of  issuance  March  12,  1896 — that  date  occnrring 
daring  the  pendency  of  this  suit,  which  was  filed  on  the  7th  of  Jnly, 
1898,  and  decided  on  the  24th  of  March,  1897. 

This  patent  has  its  importance  in  determining  the  issues  in  this 
case,  as  it  is  identical  in  character  of  recitals  with  the  patents  which 
had  been  issued  to  the  defendant,  H.  J.  Leovy,  three  years  pre- 
viously; and  for  the  far  grater  reason  that  section  nineteen,  of 
which  plaintiff  thus  purchased  a  part,  is  in  the  aforesaid  township 
twenty* two,  and  the  land  he  purchased  is  only  one-half  a  square 
mile  distant  from  the  land  which  the  defendant,  H.  J.  Leovy,  pur- 
chased from  the  State,  on  May  3,  1893,  under  patent  No.  4876,  in 
section  twenty  thereof. 

It  appears  from  the  parol  evidence  that  the  attention  of  R.  M. 
White  was  attracted  to  the  aforesaid  entry  while  he  was  on  the 
stand,  as  a  witness,  but  it  was  then  objected  to  by  his  counsel  and 
the  objection  was  sustained. 

In  the  testimony  of  Welman  Bradford,  who  made  one  of  the 
surveys  of  the  aforesaid  township  twenty -two,  we  find  this  state- 
ment, viz.: 

'*  That  in  1889  I  made  a  superficial  examination  and  survey  of  the 
passes,  at  the  instance  of  the  estate  of  the  late  Oapt.  James  B. 
Eads." 

He  says  he  went  over  this  township  again  in  1892  and  1898,  at  the 
instance  of  the  defendant,  H.  J.  Leovy,  and  is  familiar  with  the 
character  of  the  land ;  and  he  then  furnishes  the  following  descrip- 
tion theieof,  viz. : 

'*  The  front  lots  on  the  river  are  dry  land,  for  a  distance  of  a  few 
chains  back  from  the  river;  west  of  that^  there  is  a  atrip  of  sea  marah 
of  several  milea  in  width.  In  length  as  well  as  in  width;  beyond  this 
are  bayous  and  outlets,  from  the  Mississippi  river,  each  side  of 
which  is  dry  land  varying  in  depth  from  one  chain  and  more  " — that 
is  to  say,  varying  in  depth  from  sixty  to  one  hundred  feet,  with 
marsh  intervening. 

That  witness  states  from  an  examination  of  the  Connelly  map  that 
the  distance  from  the  northern  end  of  the  surveyed  lots  to  the  sea 
marsh  is  one- quarter  of  a  mile;  that  in  the  centre  of  the  township 
aforesaid  it  is  one  mile ;  and  at  the  southern  end  it  is  one  and  one- 
half  miles.     He  also  states  that  there  is  a  strip  of  high  land  lying 
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west  of  the  western  limit  of  the  sea  marsh  which  Is  delineated  on 
the  Connelly  map,  and  east  of  Williams'  Pass,  of  a  mile  and  one -half 
In  width. 

He  states  that  the  npper  boundary  line  of  township  twenty- two  is 
llibout  fonr  miles  below  the  Jamp.  The  foregoing  testimony  is  sup- 
plemented by  that  of  H.  J.  Leovy  of  similar  purport.  Most  of  the 
parol  evidence  chiefly  relates  to  the  question  of  possession,  pro  and 
oofi,  and  in  our  opinion  can  exercise  no  infiaence  over  the  question 
of  title. 

Applying  the  foregoing  facts  to  the  respective  controversies  of  the 
litigants,  what  is  the  just  and  legal  conclusion  to  be  drawn  there- 
from? 

Plaiotiff's  contention  is  that  he  acquired  by  his  patent  4058*  not 
only  all  the  unsnrveyed  sea  mcrsh  in  the  aforesaid  township  twenty- 
two,  but  in  his  petition  he  specifies  the  quantity  as  three  thousand 
eight  hundred  and  forty  (3840)  acres,  *'  according  to  the  official  plat 
of  survey  in  the  State  Land  Office." 

His  petition  and  prayer  for  injunction  sought  to  restrain  the 
defendants  from  entering  upon  any  part  of  the  unsurveyed  sea 
marsh  in  said  township,  and  same  was  accordingly  granted  and  made 
perpetual  by  the  court  below ;  and  if  its  judgment  is  affirmed,  one 
•of  the  effects  thereof  will  be  to  exclude  defendants  therefrom. 

Not  odI}'  so,  but  he  also  makes  a  distinct  claim  to  all  t?ie  landB  in 
said  township,  which  has  been  added  thereto  by  accretions  since  the 
date  of  Connelly's  survey  in  1836 ;  those  alluvial  deposits  having 
passed  to  the  State  of  Louisiana  by  the  granting  act  of  Congress,  and 
to  him  by  his  patent — the  whole  having  been  embraced  in  the  Con- 
nelly survey  prior  to  the  formation  of  said  alluvion. 
.  .Per  contra,  the  contentions  of  defendants  are,  that  under  patent 
4058  the  defendant  only  acquired  the  unsurveyed  sea  marsh  which 
was  adjacent  to  the  cier  of  lots  fronting  on  the  Mississippi  river 
which  were  surveyed  by  Connelly  in  1886 ;  and  that  his  purchase 
was  made  in  accordance  with  that  survey,  and  only  embraced  a  strip 
of  less  than  two  miles  in  width,  which  was  then  situated  between 
those  surveyed  lots  and  West  Bay. 

.  That  within  a  few  years  subsequent  to  the  Connelly  survey  there 
occurred  a  crevasse  in  the  west  bank  of  the  Mississippi  river,  at  a 
placed  called  the  Jump,  some  four  miles  above  the  northern  end  of 
the  surveyed  lots,  and  that  the  accumulations  which  were  thereby 
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occasioned  on  the  seaward  side  thereof  gradually  raised  the  bed  6"^ 
West  Bay,  so  that  the  whole  of  it  became  sea  marsh,  which  In  tarn 
became  connected  with  large  bodies  of  swamp  land  to  the  westward 
thereof. 

The  defendants  affirm  that  there  is  of  this  character  of  sea  marista 
in  West  Bay  and  in  the  swamp  lands  thereto  adjacent,  and  within  thei 
aforesaid  township,  more  than  sixteen  thousand  acres,  the  whole  of 
which  the  plaintiff  seeks  to  recover  with  his  patent  4058,  notwith- 
standing it  calls  for  only  thirty -eight  hundred  and  forty  (3840)  acres/ 
of  unsurveyed  sea  marsh,  according  to  the  official  plat  of  survey  in  the^ 
State  Land  Office." 

That  under  the  plaintiff's  patent  calling  for  *'  all  the  unsurveyed 
marsh  west  of  lots  fronting  on  the  right  bank  of  the  Mississippi  river, 
except  Section  Sixteen  in  Township  Twenty-two,"  he  makes  claim' 
to  the  whole  of  the  sea  marsh  which  has  been  formed  in  West  Bay 
since  1836,  by  means  of  alluvial  deposits,  and. also  to  the  swamp 
lands  connected  therewith  on  the  westward  side  of  the  township.' 
And  inasmuch  as  thd  entries  or  purchases  which  the  defendant,  H;' 
J.  Leovy,  made  in  1893  were  of  those  swamp  lands,  the  present  con-^ 
flict  of  title  has  arisen  between  the  respective  claimants. 

It  thus  becomes  apparent  that  the  only  defendant  who  has  any 
real  and  actual  interest  in  the  controversy  is  H.  J.  Leovy,  and  that 
he  makes  no  claim  beyond  the  eastern  limits  of  the  several  sectiona' 
in  which  he  made  selections. 

The   question    for  decision,   therefore,   is   whether  the  plaintiff^ 
I  acquired  under  his  patent  4058  all  the  swamp  lands  in  the  western* 

part  of  said  township,  his  contention  being  that  the  whole  of  said 
township  was  sea  marsh  in  1836,  when  the  Connelly  survey  was 
made,  and  that  all  subsequent  accretions  thereto  passed  to  the  State 
by  the  granting  act  of  Congress  and  to  him  by  his  patent;  and  the' 
contention  of  the  defendant  is  that  these  accretions  passed  from  the 
government  to  the  State,  bat  not  from  the  State  to  the  plaintiff  as 
patentee. 

The  District  Judge  refers  in  his  opinion  to  the  recital  in' 
plaintiff's  patent  4058  to  the  effect  that  it  purports  to  convey' 
"all  the  unsurveyed  marsh  west  of  the  lots  fronting  on  ther' 
right  bank  of  the  Mississippi  river,"  and  remarks  "  that  White  did ' 
not  purchase  by  sections,  and  the  excess,  if  any,  has  never  been  ^ 
established  by  any  authorized  survey."    He  then  refers  to  the  testi- ' 
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mony  of  White  to  the  effect  that  while  said  township  has  twelve  or 
flfteen  thousand  acres  in  area,  near  nine -tenths  thereof  is  water, 
and  then  asks  the  question:  <*How,  then,  could  the  State  lawfully 
convey  by  patent  to  defendants  sections  in  a  township  whose  sec- 
tional lines  were  never  run,  and  which  lands  in  said  township  had 
been  previously  sold  to  the  plaintiff?" 

Manifestly,  the  District  Judge,  in  thus  decidin^y  accepted  the 
plaintiff's  theory  that  the  term  ^'  all  the  unsurveyed  marsh  "  included 
the  whole  area  of  said  township  west  of  the  surveyed  lots,  high 
lands  as  well  as  sea  marsh;  and  it  is  equally  manifest  that  in  thus 
deciding  the  judge  wholly  disregarded  the  further  and  additional 
recital  of  the  patent  to  the  effect  that  the  area  conveyed  was  only 
*<  thirty -eight  hundred  and  forty  acres,  according  to  the  of&cial  plat 
of  the  survey  of  said  lands  in  the  State  Land  Office? 

The  judge  a  quo  puts  his  opinion  on  the  ground  that  neither  the 
field  notes  of  Oonnelly  survey  nor  any  other  evidence  shows  that 
either  the  township  or  section  lines  had  been  actually  run,  or  the 
entire  superficial  area  surveyed ;  and  concludes  that  there  can  not 
be  an  official  plat  of  unsurveyed  land,  and  the  aforesaid  phrase  is 
altogether  without  significance;  and  that  the  number  of  acres  men- 
tioned in  the  patent  is  only  an  estimate  of  the  aforesaid  area. 

A  review  of  some  of  the  foregoing  facts  will  serve  to  characterize 
the  plaintiff's  acquisition  under  his  patent  4058. 

The  first  which  attracts  attention  at  the  outset  is  the  character  of 
(he  receipt  which  the  register  gave  to  the  plaintiff  for  the  sum  of 
five  hundred  and  thirty -four  dollars;  and  which  sum  he  deposited 
with  the  register  for  the  purchase  of  swamp  lands.     ■ 

The  significant  facts  disclosed  by  that  receipt  are  (1)  that  it  bears 
date  August  27,  L890,  near  three  months  prior  to  the  issuance 
of  patent  4058,  and  that  the  delay  was  evidently  occasioned  by  the 
oecessity  of  the  register's  obtaining  the  advice  of  the  Attor- 
oey  Qeneral,  relative  to  the  plaintiff's  application;  (2)  that 
while  White  had  applied  for  the  entry  of  '<  all  the  unsurveyed  sea 
marsh  in  Township  22,"  the  patent  actually  conveyed  to  him  *'  all 
the  unsurveyed  marsh  west  of  lots  fronting  on  the  right  bank  of  the 
Mississippi  river,  excepting  Sec.  16  in  Township  22  *  '^  **  con- 
taining thirty -eight  hundred  and  forty  acres  according  to  the  official 
plat  of  survey  of  said  lands  in  the  State  Land  Office;"  (3)  that 
whereas  White  deposited  five  hundred  and  thirty- four  dollars  in  cash 
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with  the  register,  as  tlie  amoant  presamably  necessary  for  the  con- 
summation of  the  purchase  he  proposed,  he  actaally  employed  certifi- 
cate No.  2251,  N.  S.  L.,  in  making  the  purchase  of  three  thousand 
eight  hundred  and  forty  acres  of  sea  marsh,  presumably  at  twelve 
and  one -half  cents  per  acre,  aggregating  four  hundred  and  eighty 
dollars  only. 

The  approved  list  of  the  swamp  lands  which  were  granted  by  Con- 
gress to  the  State,  on  file  in  the  General  Land  Office  at  Washington, 
contains  quite  a  similar  description  of  the  sea  marsh  in  said  township 
as  that  contained  in  patent  4058. 

The  field  notes  of  Connelly's  survey  were  made  and  approved  by 
,  the  Surveyor  General  in  June,  1836 ;  and  same  were  again  examined, 
verified  and  approved  on  December  8,  1842. 

Upon  a  certified  sketch  from  the  official  map  of  the  Oonnelly  sur- 
vey, which  the  register  of  the  State  Land  Office  made  on  June,  2  1893, 
about  the  date  of  Leovy's  purchase,  is  traced  immediately  in  front  of 
the  portion  representing  the  front  lots,  and  extending  the  full  length 
thereof,  the  following  endorsements,  viz. : 

<'  Mabsh. 

"Certificate  No.  2251,  N.  S.  L. 

"  Robert  M.  White,  Patent  4058,  Vol.  27,  p.  38." 

There  is,  also,  indicated  upon  that  extract,  at  a  short  distance  to 
the  westward  of  said  lots,  by  a  heavy  red  line,  which  is  traced  some- 
what irregularly  from  north  to  south,  what  appears  to  be  the  area  of 
the  space  representing  the  "  marsh  "  which  the  plaintiff  acquired 
under  patent  4058,  and  in  purchasing  or  locating  which  he  used 
certificate  No.  2251,  N.  S.  L. ;  and  beyond  that  line  is  traced  with 
equal  distinctness  the  space  indicated  as  West  Bay^  accompanied  by 
those  words. 

Objection  was  made  by  the  plaintiff's  counsel  to  the  introduction 
in  evidence  of  that  extract,  on  the  ground  that  the  red  line  thereon 
traced  is  not  found  upon  the  original  map  of  the  Connelly  survey; 
but  nonobjection  was  urged  against  the  endorsement  thereon. 

Nevertheless,  the  parol  evidence  of  Surveyor  Bradford  suffi- 
ciently explains  the  precise  situation  as  it  was  in  1889,  just  prior  to 
White's  purchase,  and  shows  that  there  was  immediately  west  of 
the  surveyed  lots  on  the  Mississippi  river  a  strip  of  sea  marsh  of 
several  miles  in  width;  and  that  beyond  this  are  bayous  and  outlets 
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from  the  MissisBippi,  oa  each  side  of  which  is  dry  land  varying  in 
width  of  from  sixty  to  one  hundred  feet. 

And  the  map  and  field  notes  of  the  sarvey  which  White  caused 
Snrveyor  Lewis  to  make  in  October,  1893,  fally  confirms  the  state- 
ment. Conseqaently  we  may  with  safety  accept  the  extract  which 
the  register  made  and  famished,  as  having  been  made  in  conformity 
with  official  data. 

But,  accepting  the  field  notes  of  the  Lewis  survey  as  a  fair  state* 
ment  of  the  plaintiff's  claim,  it  tends  to  establish  his  title  to  about 
three  thousand  acres  of  land  which  were  above  overflow  in  1893^ 
consisting  in  no  part  of  sea  marsh ;  and  it  is  noticeable  that  it  is 
this  claim  which  comes  in  conflict  with  that  of  the  defendant, 
Leovy.  And  the  procea  verbal  further  shows  that  there  waa,  at 
that  time,  a  margin  of  high  land  along  the  front  of  the  lots  which 
Oonnelly  surveyed,  and  above  tidal  overflow,  the  area  of  which 
is  not  specified  in  the  field  notes  of  said  survey,  because  same  was 
expressly  excepted  therefrom ;  and  it  is  not,  in  our  opinion,  easy  to 
reconcile  that  exception  with  the  recital  of  the  patent  4058  to  the 
effect  that  White  acquired  '^  all  the  marsh  west  of  lots  fronting  on 
the  right  bank  of  the  Mississippi  river  in  township  twenty-two."  It 
seems  inconsistent  that  White  should  have  excluded  that  strip  of  high 
land  and  set  up  a  claim  to  land  similarly  situated  but  three  miles 
further  west;  particularly  in  view  of  the  fact  that  his  claim  to  the 
former  was  as  strong,  if  not  stronger,  than  to  the  latter. 

Bat  the  field  notes  and  map  of  the  Lewis  survey  very  clearly  indi- 
cate that  the  plaintiff  is  now  urging  a  claim  to  specific  number  of 
acres  of  high  land  as  being  those  called  for  by  his  patent,  and  not 
for  all  the  unsurveyed  sea  marsh  west  of  the  surveyed  lots  fronting 
on  the  Mississippi  river. 

It  further  appears  from  said  map  and  field  notes  that,  on  the  con- 
trary, **  all  the  unsurveyed  sea  marsh  "  which  is  indicated  on  all  the 
other  maps,  and  particularly  that  of  the  Oonneliy  survey,  was 
excluded  therefrom  ex  industria;  but  that  same  conspicuously  por- 
tray all  the  passes,  bayous  and  outlets  in  the  western  part  of  said 
township,  in  the  vicinity  of  which  the  defendant's  purchases  were 
made  and  to  which  the  plaintiff  makes  claim. 

These  various  claims  and  contentions  are  contradictory  and  con- 
flicting in  themselves,  as  well  as  the  maps,  plans,  profiles  and  parol 
evidence  which  were  intended  to  explain  them.     Tet,  there  is  stiD 
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another  piece  of  documentary  evideupe-— one  which  has  been  already 
adverted  to — ^whioh,  in  oar  opinion,  shows  most  clearly  that  the 
plaintiff  does  not  feel  any  confidence  in  his  claim  to  all  the  sea 
marsh,  or  aU  the  high  land  in  the  aforesaid  township  nnder  his 
patent  4058;  and  that  is  the  patent  which  was  issued  to  him  by  the 
register  of  the  land  office,  on  the  12th  of  March,  1896,  to  a  portion 
of  section  nineteen  of  the  aforesaid  township  twenty- two,  during 
the  pendency  of  this  suit. 

That  patent  covers  land  which  immediately  adjoins  that  which  H. 
J.  Leoyy  purchased.  It  is  identical  with  the  patents  which  were 
issued  to  Leoyy  in  the  character  of  its  recitals,  concluding  as  it  does 
with  the  phrase,  viz. :  **  containing  eighty  acres  according  to  the 
official  plat  of  the  survey  of  said  lands  in  the  State  Land  Office." 

It  only  remains  for  us  to  apply  the  law  to  the  foregoing  state  of 
facts. 

In  our  opinion  it  Is  a  proposition  which  is  too  well  recognized  to 
Tequire  the  citation  of  authority,  that  when  several  litigants  trace 
their  titles  to  land  through  a  common  author  neither  of  them  will  be 
heard  to  gainsay  or  disavow  the  title  of  that  author.  In  this  case 
we  find  appropriate  occasion  to  apply  that  rule,  inasmuch  as  both 
the  plaintiff  and  the  defendants  allege  an  ownership  based  upon 
patents  Issued  by  the  State  of  Louisiana.  It  is  therefore  clear  that 
neither  party  will  be  heard  to  deny  that  the  State  became  the  owner 
of  the  aforesaid  township  twenty-two  by  virtue  of  the  grant  of  the 
United  States  government  of  1849  and  1860;  it  is  therefore  unneces- 
4NU7  for  us  to  investigate  and  determine  whether  there  has  been  a 
formal  and  complete  survey  of  said  area  by  running  out  the  town- 
ship and  section  lines  thereof,  or  not,  as  an  incident  of  said  grant. 
It  is  equally  true  that  it  is  of  no  avail  for  the  plaintiff  to  attempt  to 
defeat  the  defendants'  title  by  showing  the  want  of  such  a  survey, 
for  the  reason  that  the  patent  4068  of  the  plaintiff,  as  well  as  of  the 
patents  of  the  defendant,  Leovy,  in  terms  recite  that  they  were  all 
issued  <*  according  to  the  official  plat  of  the  survey  of  said  lands  in 
the  State  Land  Office,"  and  for  the  further  reason  that  the  plaintiff 
has  procured  a  similar  patent  for  part  of  the  land  in  said  township 
during  the  pendency  of  this  suit. 

Under  these  circumstances  we  deem  it  our  duty  to  accept  the 
recitals  of  the  patents  of  both  parties,  as  furnishing  proof  that  a  «u0l- 
eient  survey  was  actually  made  of  the  aforesaid  township  to  found  a 
106 
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title  in  the  State  ander  the  coogressional  Rrant,  and  to  enable  the 
register  of  the  land  office  to  sell  any  portion  thereof  according  to  the 
official  plat  which  was  on  file  in  his  office. 

We  think  we  may  fairly  assame  from  the  evidence  to  which  we 
have  adverted  that  the  register  acted  on  the  advice  of  the  Attorney 
General  in  making  the  sale  to  White,  and  in  issning  to  him  the 
patent  he  did.  And  we  also  think  that  the  evidence  clearly  shows 
that  the  register  believed  he  had  a  legal  right  to  issne  the  patents  he 
gave  to  the  defendant  in  1893 ;  and  that  in  so  doing  he  acted  npon 
the  hypothesis  that  the  plaintiff's  patent  embraced  a  portion  of  the 
aea  marsh  which  fronted  the  surveyed  lots  on  the  Mississippi  riveron 
the  east  and  West  Bay  on  the  west,  and  did  not  extend  to  or  cover 
the  high  lands  on  the  passes  in  the  western  portion  of  said  townshij^ 
twenty -two. 

Counsel  for  the  defendants  have  cited  and  greatly  rely  upon  the 
opinion  of  this  court  in  State  vs.  Buck  and  Fruit  Company,  46  An. 
656,  as  controlling  our  decision  of  this  case ;  but  counsel  for  plaintiff 
insist  that  there  is  a  material  difference  between  the  patents  which 
figure  in  the  two  cases,  and  for  that  reason  the  questions  at  issue  are 
not  germane,  and  that  decision,  consequently,  not  controlling. 

That  suit  was  an  action  of  precisely  similar  character  to  the  instant 
one — the  State  of  Louisiana,  as  plaintiff,  alleging  the  slander  of  her 
title  under  the  aforesaid  congressional  grant  by  the  defendants ;  and 
they  in  turn  justifying  their  title  under  a  patent  from  the  State,  and 
claiming  thereunder  a  large  extent  of  territory  by  virtue  of  alluvial 
deposits  or  accretion. 

The  defendants  set  up  title  as  having  been  derived  from  Robert  M  • 
White — who  is  the  plaintifif  in  this  suit — and  he  in  turn  claimed  to 
have  derived  title  from  0.  C.  Packard,  who  obtained  a  patent  therefor 
in  1869. 

For  the  purpose  of  making  a  more  accurate  illustration  and  appli- 
cation of  our  decision  in  that  case  to  this  controversy,  wtf  reproduce 
the  two  patents  which  are  involved,  viz. : 

Copy  of  patent  to  R.  M.  White  in  this  case. 
The  State  (Seal)  of  Louisiana. 
Patent  No.  4058. 
To  all  to  whom  these  presents  shall  come — Qreeting: 

Whereas,  R.  M.  White,  of  the  parish  of  Plaquemines,  in  the  State 
of  Louisiana,  purchased  per  certificate  No.  2251,  N.  S.  L*,  Novembe 
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10,  1890,  all  the  ansnrveyed  marsh  west  of  lots  fronting  on  the  right 
bank  of  the  Mississippi,  except  section  No.  sixteen,  in  township 
No.  twenty- two  sonth,  range  No.  thirty- one  east,  in  the  southeastern, 
west  of  river,  land  district,  containing  three  thousand  eight  hundred 
and  forty  acres,  according  to  the  original  plat  of  the  survey  of  said 
lands  in  the  State  Land  Office. 

Now  know  ye,  that  the  State  of  Louisiana,  in  the  consideration 
of  the  premises  and  in  conformity  with  law  in  such  cases  made  and 
provided,  has  given,  granted  and  sold,  and  by  these  presents  does 
give,  grant  and  sell,  unto  the  said  R.  M.  White  and  to  his  heirs,  the 
above  described  land,  to  have  and  to  hold  the  same,  together  with  all 
the  rights,  titles  and  privileges  thereunto  belonging,  unto  the  said 
R.  M.  White  and  to  his  heirs  and  assigns  forever. 

In  testimony  whereof,  etc. 

Copy  of  patent  in  case  of  State  vs.  P.  T.  Fruit  Company,  46  An. 
p.  667: 

The  State  of  Louisiana. 
Patent  No.  526. 
To  all  to  whom  these  presents  shall  come — Greeting: 

Whereas,  C.  O.  Packard,  of  the  parish  of  Orleans,  in  the  State  of 
Louisiana,  purchased,  per  warrant  No.  880,  N.  S.  B.,  dated  September 
29, 1869,  the  following  described  swamp  land,  subject  to  tidal  overflow, 
to- wit:  All  the  unsurveyed  sea  marsh  in  township  21  S.,  ranges  80 
and  81  £.,  in  the  Southeastern  Land  District  of  Louisiana,  west  of 
the  Mississippi  river,  excepting  lots  fronting  on  the  river,  and  Sees. 
16  in  both  ranges,  containing  thirteen  hundred  and  twenty  acres, 
extending  back  to  West  Bay,  according  to  the  official  plat  of  the  sur- 
vey of  said  lands  in  the  State  Land  Office. 

Now  know  ye,  that  the  State  of  Louisiana,  in  the  consideration  of 
the  premises,  and  in  conformity  with  law  in  such  cases  made  and 
provided,  has  given,  granted  and  sold,  and  by  these  presents  doth 
give,  grant  and  sell,  unto  the  said  0.  O.  Packard  and  to  his  heirs,  the 
aJHwe  described  land,  to  have  and  to  hold  the  same,  together  with  all 
the  rights,  titles  and  privileges  thereunto  belonging,  unto  the  said 
O.  0.  Packard  and  to  his  heirs  and  assigns  forever. 

We  also  reproduce  an  exemplification  of  the  map  of  the  Connelly 
survey  of  the  aforesaid  township  twenty- two,  which  adjoins  that  in 
which  the  Buck  purchase  was  made,  viz. : 
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A  comparison  made  between  the  two  patents  show  them  to  be 
practically  identical,  the  only  material  difference  between  them  being 
the  words  '*  extending  back  to  West  Bay,"  that  phrase  having  been 
omitted  from  patent  4058  to  White.  Bat  the  map  shows  that  the 
loeiM  ifi  quo  is  very  mach  the  same. 

One  of  the  principal  questions  decided  in  the  Back  case  was  that 
the  sale  to  Back  was  not  one  per  aversUmemj  bat  one  by  measure ; 
and  npon  the  determination  of  that  question  depended  the  claim  of 
the  defendants  to  alluvial  accretions  which  had  formed  in  West  Bay, 
aggregating  about  thirty  thousand  acres  in  area. 
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On  that  qaeBtion  we  said  in  the  Bnck  case : 

'<  It  certainly  can  not  be  said  that  the  boundaries  given  were,  in 
any  proper  sense,  certain  limits,  definitely  fixed.  The  patent  issued 
to  Packard  did  not  convey  all  the  land  between  two  adjoining  tene- 
ments; and  it  is  of  no  consequence  that  reference  is  had  to  the 
township  and  ranges  in  which  the  land  is  sitoated,  becaase  they  are 
mathematically  fixed,  established  and  well-known  limits.  The  sale 
was  made  of  all  the  onsarveyed  sea  marsh  in  township  twenty- one 
sonth,  with  certain  exceptions,  containing  thirteen  hundred  and 
twenty  (1320)  acres ;  and  which,  according  to  the  official  plat  in  the 
land  office,  extended  back  to  West  Bay,  aa  it  once  existed. 

"This  is  evidently  a  sale  by  measure.  Considering  the  fact  that 
it  was  a  sale,  or  entry  of  public  land — property  of  the  State  of  Lou- 
isiana— made  by  a  public  official  in  pursuance  of  special  laws  gov- 
erning their  alienation,  how  could  it  be  a  sale  per  avernonemf 

"But  the  register  sold  thirteen  hundred  and  twenty  acres  of  land  at 
twenty -five  cents  per  acre,  and  that  is  the  quantity  the  patent  conveyed 
to  Packard  J  and  no  more,  Ck>nseguently,  the  claims  of  defendants  nmst 
he  restricted  to  the  caUs  of  the  patent,  unless  they  have  been  extended, 
or  increased  by  accretion."   (Our  italics.) 

In  treating  of  the  question  of  Buck's  title  to  the  accretion  which 
had  been  formed  on  the  front  of  the  land  he  purchased  from  the 
State  under  patent  626,  which  was  issued  in  1869  to  Packard,  we 
made  quite  an  elaborate  statement  of  the  evidence,  which  need  not 
be  repeated  here,  but  we  regard  it  quite  pertinent  to  this  case  to 
state  the  conclusions  which  we  deduced  therefrom.  They  are  as 
follows,  viz. : 

"  Taking  the  testimony  of  this  witness  [E.  L.  Oorthell]  as  our 
l^de,  and  we  think  it  but  fair  that  we  should  do  so,  it  appears  evi' 
dent  that  the  alluvial  deposits  he  describes  gave  greatest  elevation 
to  the  lands  in  question  during  the  series  of  years  immediately  suc- 
ceeding 1836,  the  year  during  which  the  crevasse  occurred,  and  con- 
sequently there  must  have  been  a  large  area  of  land  raised  above 
inundation  as  well  as  tidal  overflow,  at  date  patent  issued  to  Packard 
in  1869 — more  than  thirty  years  subsequently. 

''The  precise  condition  of  things  existing  at  date  of  issuing  patent 
is  not  clearly  ascertainable  from  the  evidence,  but  it  is  quite  appar- 
ent that  such  elevated  area  must  have  extended  much  beyond  the 
limits  of  the  tract  conveyed  to  Packard,  taking  the  surveyed  lots  on  the 
riverfront  as  the  initial  point  of  calculation,^^   (Our  italics.) 
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'*  And,  presamably  the  register  of  the  land  office  was  aware  of  the 
status  of  the  sea  marsh  in  that  locality,  and  issued  his  warrant  of 
location,  as  well  as  the  patent,  conformably  thereto. 

'*  Accepting  this  as  the  true  situation  of  the  land  conveyed  by  the 
patent,  it  is  quite  manifest  that  it  did  not  constitute  a  riparious  estaie^ 
in  the  sense  of  the  civil  law,  to  which  the  described  accretions  aitached  " 
^-citing  the  authorities. 

Applying  the  principles  of  that  decision  to  the  instant  case,  they 
seem  to  oar  minds  to  have  a  stronger  application  to  this  case  in  two 
particulars,  (1)  that  if  a  sale  of  public  lands  as  all  the  unsurveyed 
sea  marsh  in  a  given  township  which  extended  back  to  West  Bay 
was  a  sale  by  measure  of  the  specified  number  of  acres,  a  sale  of  all 
the  unsurveyed  sea  marsh  in  a  township  vHthout  any  western  boundary 
must  be  likewise  a  sale  by  measure  of  a  specified  number  of  acres  aUo; 
(2)  that  if  the  formation  of  accretion  by  alluvial  deposits  made  in 
West  Bay  was  so  great  antecedent  to  1869  as  to  have  defeated  the 
claim  of  Packard  and  his  assignees  thereto,  for  so  much  the  greater 
reason  must  we  hold  that  White  has  no  claim  to  accretion  under  his 
patent  4058,  which  was  issued  in  1890 — ^twenty  years  subsequently  to 
the  issuance  of  Packard's  patent. 

There  is  one  point  which  particularly  impresses  our  minds,  as  it  did  in 
he  Buck  case,  and  that  is  the  definite  boundary  on  the  east  of  the  land 
sold,  which  each  of  the  said  two  patents  establishes  and  from  which 
the  specified  measure  must  be  taken. 

In  the  Packard  patent  the  recital  is,  viz. : 

<*  All  the  unsurveyed  sea  marsh  in  township  twenty-one  *  *  • 
except  lots  fronting  on  the  river." 

In  the  White  patent  the  recital  is,  viz. : 

*'  All  the  unsurveyed  marsh  west  of  lots  fronting  on  the  right  bank  of 
the  Mississippi.^*     (Our  italics.) 

Thus  it  is  shown  that  the  evidence  in  the  instant  case  is  stronger 
and  more  explicit  on  this  point  than  that  in  the  Buck  case,  and  as  in 
the  Back  case  we  held  it  to  have  been  a  fact  established  by  the 
patent  that  the  surveyed  lots  fronting  on  the  Mississippi  river  were 
to  be  taken  as  the  initial  point  in  calculating  the  area  of  land  which 
was  thereby  actually  conveyed,  for  so  much  the  greater  reason  must 
said  front  lots  be  taken  as  such  initial  point  of  calculation  in  the 
instant  case,  for  the  reason  that  patent  4058  floces  said  lots  as  the 
eastern  boundary  of  the  marsh  it  conveys. 
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Upon  this  theory  White  has  taken  an  improper  starting  for  the 
ascertainment  of  the  land  which  is  called  for  by  his  patent,  as  we 
constrne  the  sale  to  him  as  one  made  by  measure  of  a  definite  fixed 
quantity  of  marsh  land,  the  eastern  boundary  of  which  is  the  sur- 
veyed lots  which  are  described  in  the  Oonnelly  survey. 

Counsel  for  the  plaintiff  relies  very  much  upon  the  statute  of  1880 
as  justifying  his  claim  to  the  whole  of  the  aforesaid  township  twenty- 
two,  on  the  ground  that  same  was  sea  marsh  when  he  bought  it  in 
1890,  and  the  District  Judge  cites  section  eleven  thereof  in  his 
opinion. 

But  we  are  quite  confident  that  the  language  of  that  act  does  not 
justify  the  conclusion  that  has  been  thus  drawn  therefrom. 

It  is  of  the  following  tenor,  viz. : 

"  That  the  public  lands  donated  by  Congress  to  the  State  of  Loui- 
siana, designated  as  sea  marshy  or  prairie,  subject  to  tidal  overflow, 
so  as  to  render  them  unfit  for  settlement  and  cultivation,  shall  he 
subject  to  entry  and  sale  at  the  rate  of  twelve  and  a  half  cents  per 
acrcy^^  etc.     (Our  italics.)     Section  11  of  Act  76  of  1880. 

In  our  opinion  that  section  of  the  statute  authorized  the  register 
to  make  a  sale  of  the  sea  marsh  by  measure  only;  and  we  think  the 
language  of  the  preceding  section  makes  this  construction  of  section 
eleven  perfectly  clear. 

It  is  as  follows,  viz. : 

'.'That  the  public  lands  donated  by  Congress  to  the  State  of  Louisi- 
ana shall  be  subject  to  sale  and  entry  at  the  rate  of  seventy- five  cents 
per  acrCf  for  any  number  of  acres,"  etc.    (Our  italics.)  Section  10,  Jd« 

The  declaration  in  each  section  is  just  the  same :  that  the  sea  marsh 
shall  be  subject  to  entry  and  sale,  and  that  the  public  lands  shall  be 
subject  to  sale  and  entry. 

Therefore,  there  is  no  stronger  justification  for  the  claim,  that  the 
register  was  authorized  to  sell  sea  marsh  without  any  reference  to 
measure  or  quantity,  than  there  would  be  that  he  was  thus  author- 
ized to  make  sale  of  the  swamp  lands  which  are  above  tidal  over- 
flow. And  we  do  not  consider  it  a  material  circumstance  that  in 
patent  4058  the  register  did  not  specify  any  particular  sections,  or 
designate  any  particular  boundary  other  than  the  front  of  the  sur- 
veyed lots  on  the  Mississippi  river. 

In  the  well-considered  case  of  Harden  vs.  Jordan,  140  U.  S.  871, 
the  Supreme  Court,  upon  a  review  of  adjudicated  cases,  announced 
the  rule  of  jurisprudence  to  be  that  grants  by  the  United  States  of  its 
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pablic  lands  bounded  on  streams  and  other  water  coorsesi  made 
without  reservation  or  restriction,  are  to  be  construed,  as  to  their 
effect,  according  to  the  law  of  the  State  in  which  the  lands  lie — 
especially  in  cases  where  the  boundaries  are  streams  of  fresh  water. 
Manchester  vs.  Massachusetts,  139  U.  S.  240;  Barney  vs.  Keokuk,  94 
U.  S.  824;  Packer  vs.  Bird,  137  U.  S.  661. 

It  has  been  for  a  great  many  years  the  well-established  course  of 
decision  in  this  State,  founded  upon  the  principles' of  the  civil  law 
and  the  precepts  of  our  Code,  that  *<  title  by  alluvion  is  a  purely 
accessory  right,  attaching  exclusively  to  riparian  proprietorship  and 
incapable  of  existing  without  it." 

In  other  words,  the  essential  thing  first  to  be  done  is  that  the  pur^ 
chaser  shall  acquire  a  title  to  a  riparian  estate — that  is,  one  actually 
bordering  upon  a  water  course — and  the  accretions  which  are  suc- 
cessively and  imperceptibly  added  thereto  afterward  ^'  are  called 
alluvion."  R.  C.  O.  509;  Succession  of  Delachaise  vs.  Maginnis,  44 
An.  1043;  Stephenson  vs.  Qoif,  10  R.  99. 

These  principles  were  applied  to  this  particular  territory  by  this 
court  in  Buras  vs.  O'Brien,  42  An.  528,  speaking  through  Mr.  Justice 
Fenner  as  its  organ,  from  which  we  extract  the  following,  viz. : 

^<  Plaintiff's  claim  of  title  by  accession  resulting  from  accretion 
seems  to  us  equally  unfounded. 

<'  The  evidence  shows  that  after  the  Mississippi  river  found  a  new 
channel  through  what  is  called  the  Jump,  this  land  was  formed  by 
deposits  from  its  overflow,  as  an  island  in  West  Bay.  Between  the 
waters  of  West  Bay  and  the  southern  line  of  plaintiff's  sections,  as 
established  by  the  field  notes  of  Connelly,  there  was  a  stretch  of  sea 
marsh,  which  was  ceded  by  the  United  States  to  the  State  of  Louisi- 
ana under  an  act  of  Congress  in  1849.  Therefore,  the  State,  and 
not  the  plaintiff,  was  riparian  proprietor  on  West  Bay,  and  no  accre- 
tion there  formed  could  benefit  plaintiff.  .  Nor  were  the  plaintiffs 
riparian  proprietors  on  the  Jump  in  front  of  this  land." 

As,  in  our  opinion,  this  controversy  is  quite  similar  to  the  one  pre- 
sented in  Buras  vs.  O'Brien — that  is  to  say,  one  for  the  determina- 
tion of  the  area  of  sea  marsh  which  is  covered  by  a  State  patent — 
our  conclusion  is  that  the  plaintiff's  patent  4058  does  not  extend  to 
nor  include  the  land  which  is  called  for  by  the  patents  which  were 
subsequently  issued  by  the  State  to  the  defendant,  H.  J.  Leovy,  and 
that,  consequently,  there  is  no  conflict  between  them. 

Under  the  jurisprudence  and  statutes  of  this  State  governing  the 
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Bale  and  entry  of  swamp  and  marsh  lands,  we  think  it  oar  daty  to 
consider  all  the  proyisions  and  recitals  of  patents  Issned  therefor  and 
to  £^ve  same  effect  according  to  their  tenor,  and  thas  considering 
the  patent  of  the  plaintiff,  we  regard  it  as  evidencing  a  sale  by 
mecMure,  and  not  by  estimation  of  quantity.  We  consider  the  words 
thereof,  '*  containing  three  thonsand  eight  hundred  and  forty  acres," 
as  limiting  the  words  preceding,  ''all  the  nnsarveyed  marsh  west  of 
lots  fronting  on  the  right  bank  of  the  Mississippi,"  and  that  the 
reference  made  therein  to  ''  the  official  plat  of  the  sarvey  of  said 
lands  in  the  State  Land  Office  "  was  intended  to  verify  and  confirm 
the  statement  as  to  the  character  and  extent  of  the  area  of  land 
which  was  actually  conveyed  to  the  patentee. 

We  are  of  the  opinion  that  inasmuch  as  the  plaintiff's  patent  4058 
calls  for  ''  all  the  unsurveyed  marsh  west  of  lots  fronting  on  the 
Mississippi,  except  section  sixteen,  in  township  twenty -two,"  he  is 
not  entitled  to  survey,  select  and  appropriate  all  the  dry  landy  or 
wamp  land  above  overflow^  in  said  township  in  order  to  make  out  the 
quantity  of  *'  8840  acres  "  he  purchased. 

We  are  of  opinion  that  inasmuch  as  the  patent  conveys  ''  all  the 

unsurveyed  marsh  weft  of  the  lots  fronting  on  the   Mississippi," 

•  those  lots  must  be  taken  as  the  initial  point  from  which  the  area  is 

to  be  computed— same  being  the  only  fixed  and  definite  boundary 

mentioned  in  the  patent. 

Thus  considering  the  law  and  the  evidence,  we  are  of  opinion  that 
there  should  be  judgment  in  favor  of  the  defendant,  H.  J.  Leovy, 
maintaining  his  patents  as  reflecting  the  paramount  title  to  the 
lands  which  are  therein  described,  and  perpetuating  his  writ  of 
injunction. 

But  we  do  not  regard  this  as  a  proper  case  for  the  allowance  of 
vindictive  or >  punitory  damages;  and  on  account  of  the  paucity  of 
proof  of  actual  and  compensatory  damages,  if  any,  we  prefer  to 
dismiss  that  claim  as  of  non*suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed ;  and  it  is  further  ordered 
and  decreed  that  the  demands  of  the  plaintiff  be  rejected,  and  that 
the  title  of  the  defendant  be  maintained  and  his  injunction  perpet- 
uated, and  that  all  costs  be  taxed  against  the  plaintiff.  In  other 
respects  let  there  be  a  judgment  of  non-suit. 

The  Ohief  Justice  not  having  heard  the  argument  in  this  case  takes 
no  part  in  this  opinion. 
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No.  12,613. 

Paul  H.  Malooheb  vs.  The  Orbat  Southern  Telephone  and 
Telegraph  Company. 

The  subscriber  for  telephone  seryioe  In  default  of  payment  stipulated  for  the 
service,  notified  by  the  telephone  company  that  the  telephonic  Instruments 
will  be  removed  from  his  premises  unless  he  pays  the  amount  due  and  replies 
that  the  company  can  do  as  it  pleases,  has  no  claim  for  damages  because  the 
Instruments  are  thereafter  removed  by  the  company,  the  written  notice  of  the 
removal  specified  In  the  contract  belnj;  wholly  unnecessary  and  is  to  be  deemed 
waived. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 

^  EllUy      J. 


Paul  L.  Fourchy  for  Plaintiff,  Appellee. 


Den^gre,  Blair  A  DerUgre  for  Defendant,  Appellant. 


Argaed  and  submitted  December  1,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendants  appeal  from  the  judgment  against 
them  awarding  plaintiff  damages  for  the  removal  from  his  premises 
by  defendants  of  the  telephone  instruments  placed  there  by  them 
with  the  requisite  connections  under  their  contract  for  plaintiff^s  use 
in  receiving  and  transmitting  telephonic  communications. 

The  petition  in  effect  charges  that  for  the  yearly  sum  of  one 
hundred  and  Ave  dollars,  paid  by  him,  defendants  furnished  the  tele- 
phone instruments  in  defendants'  place  of  business,  and  agreed  that 
he  should  have  the  use  of  the  instruments  and  connecting  lines  for 
the  purposes  of  his  business ;  that  subsequently,  and  with  the  contract 
in  force,  defendants,  wrongfully  and  without  notice,  severed  the  con- 
nection of  the  instruments  with  the  lines,  and  removed  the  instru- 
ments from  plaintiff's  premises,  causing  him  losses  in  business  and 
humiliation,  for  which  he  claims  five  thousand  dollars,  and  the  lower 
court  awarded  him  two  hundred  dollars  damages. 

The  contract  of  plaintiff  with  defendants  was  made  in  April,  1893, 
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«nd  it  Btipalated  thafc  the  yearly  sam  for  the  telephone  service 
should  be  paid  in  advance,  beginning  from  the  date  the  instrn- 
ments  were  pat  in  position.  It  is  in  evidence  that  for  the  first 
and  second  years  the  advance  payments  were  waived,  payments  in 
Jaly  and  October  were  snbstitated,  and  payments  for  those  years 
were  made  accordingly ;  the  third  year  began  in  May,  and  we  do  not 
understand  it  to  be  claimed  there  was  any  waiver  of  the  advance 
payment  for  that  year,  nor  any  discnssion  on  that  point;  that 
year  ran  on,  with  no  payment  from  plaintiff  until  September,  although 
several  calls  were  made  on  him  by  defendants'  collector.  On  Sep- 
tember 19  there  was  a  telephonic  communication  between  the  com- 
pany and  plaintiff.  He  was  informed  if  the  yearly  rental  was  not 
paid  the  telephone  service  would  have  to  be  discontinued.  To  this 
he  replied  the  company  would  have  to  see  his  brother.  The  treas- 
urer of  the  company  replied,  '^  the  account  had  been  outstanding 
flonie  time,  and  not  being  able  to  see  his  brother,  the  company  would 
have  to  discontinue  the  service;"  and  to  this  plaintiff  answered: 
'*  Do  as  you  please,  or  suit  yourself."  Thereafter  the  company 
directed  the  removal  of  the  instruments  from  plaintiff's  premises  and 
cut  off  the  connection  with  the  company's  lines.  The  removal  was 
effected  quietly,  the  plaintiff  making  no  objection,  but  giving  the 
linemen  charged  with  the  removal  the  necessary  information  of  the 
location  of  the  instruments  to  be  removed. 

The  defendants  surely  were  under  no  obligation  to  continue  their 
telephone  service  to  plaintiff  without  payment  of  the  stipulated  price 
for  the  service.  Payment  in  advance  was  the  requirement.  The 
waiver  of  advance  for  the  first  two  years  could  not  be  extended  to 
the  third  year.  The  waiver  was  grace,  not  a  matter  of  right.'  Bat 
even  if  the  extension  of  time  for  1893  and  1894  could  be  deemed 
implied  for  1895,  the  instruments  were  not  removed  until  the  grace 
of  the  previdus  year  had  expired.  The  contract,  it  is  true,  stipu- 
lated written  notice  of  removal.  Bat  after  plaintiff  had  told  the 
company  to  do  as  they  pleased,  when  informed  that  unless  the  dues 
for  the  telephone  service  were  paid  the  instrument  would  have  to  be 
removed,  no  written  notice  was  at  all  necessary.  If  written  notice 
has  been  claimed  and  not  given  the  case  might  be  different.  Bat  in 
•effect  it  was  dispensed  with  and  the  intercourse,  as  shown  by  the 
record,  was  of  a  character  to  lead  to  the  inference  that  defendant 
had  no  objection  to  the  removal.    The  company,  in  our  opinioui 
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exercised  its  right  and  in  a  lawful  manner,  and  hence  incurred  no 
liability  to  plaintiff. 

It  ia  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  at  plaintiff's  costs. 


No.  12,621. 
Statb  of  Louisiana  vs.  Hbt«atrk  Gaubebt. 

'in  ^7M         "^^  refosal  of  a  continaance,  inyolTfng  chiefly  a qnestion  of  fact  within  the  trial 
ell3  752  court's  discretion,  is  not  reviewable  in  the  appellate  court. 

4^~1092l         ^^^  indictment  need  not  contain  the  tenor  or  copy  of  the  instrument  upon  which 
116     331  the  forgery  was  based,  but  may  desi^n^ate  the  instrument  by  name.    Staters. 

Maas,  37  An.  292;  State  vs.  Boasso,  88  An.  202. 
The  indictment  need  not  set  forth  the  name  of  the  person  on  whom  the  order  was 
passed*  or  the  name  of  the  person  whom  the  accused  intended  to  defraud* 
State  Ys.  Adams,  39  An.  288. 
It  is  not  necessary  in  the  indictment  to  set  out  the  value  of  the  instrument  or  the 

amount  for  which  the  forgery  was  committed.    Ih.,  Bev.  Stats.  104H. 
Additional  evidence  maybe  heard  before  argument  is  begun.  It  is  a  matter  largely 
within  the  court's  discretion.    29  An.  716. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
of  St.  Landry.    Dupr6,  J. 


M.  J,  Ounningham^  Attorney  General,  and  R.  Lee  Garland,  District 
Attorney,  for  Plaintiff,  Appellee. 


John  N.  Ogden  for  Defendant,  Appellant. 


Submitted  on  briefs  December  18,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  indicted  for  forgery  in  one  count 
and  for  publishing  and  uttering  a  certain  forged  promissory  note  in 
a  second  count.  The  jury  returned  a  verdict  of  guilty ;  he  was  sen- 
tenced to  serve  three  years  at  hard  labor.  From  the  sentence  and 
judgment  he  prosecutes  this  appeal. 

The  defendant  in  the  first  place  complains  of  the  ruling  refusing 
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to  grant  him  a  continuance.  The  narrative  of  the  trial  jadge  em- 
bodied in  the  bill  of  exceptions  shows  that  one  of  the  defendant's 
witnesses  had  not  been  served  with  a  subpoena  because  of  an  over- 
sight. We  are  not  of  the  opinion  that  the  court  should  stop  its 
proceedings  to  enable  the  olflcer  to  serve  a  subpoena,  unless  it  is 
manifest  that  the  defendant  has  been  ordinarily  diligent.  The  ques- 
tion was  one  of  fact.  The  court  a  qua  did  not  exceed  the  limits  of 
its  discretion. 

Oounsel  urged  in  defence  on  appeal  that  the  indictment  is  fatally 
defective  in  that  it  does  not  charge  that  the  accused  intended  to 
defraud  any  one. 

Furthermore  that  the  promissory  note  alleged  to  have  been  forged 
was  not  described  in  the  manner  required.  The  indictment  shows 
that  the  defendant,  on  a  date  stated,  feloniously  forged  a  promissory 
note  with  intent  to  defraud,  and  in  the  second  count  that  he  felo* 
niously  pubUshed  and  uttered  a  promissory  note. 

Recurring  to  the  first  point  raised,  our  attention  was  directed  to  a 
decision  of  this  court  in  which  a  similar  ground  was  considered  and 
decided — i.  e.,  failure  to  set  forth  the  name  of  the  one  to  whom  it 
was  offered  and  the  failure  to  name  the  one  it  was  the  intention  of 
the  accused  to  defraud,  citing  in  support  of  its  conclusion  the  case 
of  State  vs.  Maas,  87  An.  292,  and  Section  1052  of  the  Revised 
Statutes. 

In  the  cited  case  the  court  held  that  it  was  not  needful  to  show 
that  the  intention  was  to  defraud  any  particular  person,  and 
that  the  indictment  was  explicit  enough  when  it  charged  (as  in  the 
ease  here)  that  the  accused  «  did  feloniously  and  falsely  forge  a  cer- 
tain cheque  or  bill  of  exchange  for  the  sum  of  one  hundred  dollars 
with  the  felonious  intent  thereby  to  defraud."  The  conclusion  finds 
ample  support  in  the  article  of  the  Revised  Statutes  1062,  directing 
that  it  shall  not  be  necessary  to  prove  an  intent  on  the  part  of 
the  defendant  to  defraud  any  particular  person,  provided  it  is 
shown  that  the  defendant  did  the  act  charged  with  intent  to  defraud. 

The  second  ground  urged  by  the  defendant  was  equally  untenable, 
in  that  the  instrument  forged  was  not  described. 

We  find  that  upon  this  point  also  the  utterances  of  this  court  in 
the  case  last  cited  were  conclusive  against  the  position  here  taken  by 
defendant;  the  court  in  terms  holds  that  former  essentials  in  indict- 
ments for  forgery  are  dispensed  with,  and  that  under  the  statute  of 
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the  State  it  is  only  reqaired  that  the  instrnment  be  named  or  desig- 
nated in  language  by  which  it  may  be  asnally  known. 

The  third  ground  relating  to  non- averment  of  value  is  also  within 
the  terms  of  the  cited  authority. 

We  quote  from  the  decision,  supra;  *<  Neither  a  copy  nor  a  fac* 
simile,  nor  any  description  otherwise  of  it  or  of  its  value,  is  now 
necessary.     Citing  Revised  Statutes,  Sec.  1049. 

A  promissory  note  has  a  well -defined  meaning,  rendering  it  unnec- 
essary to  mention  that  the  forgery  committed  was  of  a  promissory 
note  fw  the  payment  of  money.  It  necessarily  follows  that  it  was  a 
note  for  money,  it  having  been  alleged  that  it  was  a  promissory  note. 

The  defendant  in  support  of  his  position  cited  State  vs.  Murphy,  46 
An.  416. 

In  the  cited  case  it  did  not  appear  on  the  face  of  the  forged  instru- 
ment that  it  was,  or  that  it  could  be,  binding  upon  any  one ;  it  was 
not  such  an  instrument  as  could  be  forged  under  the  statute  enumer** 
ating  the  instruments  which  are  susceptible  of  being  forged.  The 
case  here  charges,  in  the  words  of  the  statute,  that  a  "  promissory 
note"  had  been  forged,  for  which  the  accused  was  convicted. 

The  defendant  also  complains  of  the  trial  judge's  ruling  in  per- 
mitting the  State  to  introduce  in  evidence  the  note  charged  to  have 
been  forged  after  the  State  had  closed  the  examination  in  chief  and 
rested,  and  the  defendant  had  commenced  the  examination  of  wit- 
nesses. We  gather  from  the  record  that  the  prosecution  had  pro- 
duced the  note;  the  witness  had  testified  with  reference  to  it. 
Formally  it  was  offered  before  the  examination  had  been  closed.  It 
is  well  settled  that  the  court  may  admit  additional  evidence  for  the 
prosecution  after  the  State  has  commenced  the  examination  of  other 
witnesses.     State  vs.  Colbert,  29  An.  715;  State  vs.  Rose,  83  An.  932. 

This  completes  a  review  of  the  points  presented  on  motions  and 
bills  of  exceptions.  We  have  not  found  any  ground  to  set  aside  the 
verdict,  and  sentence. 

The  judgment  is  affirmed. 
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State  vs.  Barfleld  et  al. 


No.  12,620.                                                      j^^^ 
State  op  Louisiana  vs.  Chablbs  Babfibld  bt  al.  ' 

In  case  an  acoused  ascertains  on  tbe  day  that  is  fixed  for  his  trial  that  his  Impor- 
tant witnesses  are  absent,  be  should  urge  objection  to  going  to  trial  without 
them;  and  in  case  his  objection  be  overruled,  be  should  make  a  formal  appli- 
cation for  a  continuance  and  reserve  a  bill  of  exceptions  to  the  deolination  of 
tbe  trial  judge  to  grant  the  postponement. 

In  that  way  alone  can  the  question  of  the  judge's  rulipg  be  examined  on  an  appeal. 

It  is  not  proper  subject  matter  for  a  motion  for  new  trial  reviewable  In  this  court. 

APPEAL  from  the  Eleventh  Jadicial  District  Oourt  for  the  Parish 
of  St.  Landry.     Dupr€,  J. 


M,  J.  ChinningJiam,  Attorney  General,  and  B.  Lee  Oarlandj  District 
Attorney  (P.  A.  Simmona,  Jr,^  of  Counsel),  for  Plaintiff,  Appellee. 


John  N.  Ogden  for  Defendant,  Appellant. 


Sabmitted  on  briefs  December  18,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  The  defendants  were  indicted  for  the  crime  of 
manslaughter,  and  Charles  Barfleld  was  acquitted  and  Calvin  Bar- 
fleld was  convicted — the  latter  having  appealed  from  a  verdict  of 
guilty  and  a  sentence  to  ten  years'  imprisonment  in  the  penitentiary, 
relying  for  relief  upon  a  single  bill  of  exceptions,  to  the  refusal  of 
the  trial  judge  to  grant  him  a  new  trial. 

After  the  trial  and  conviction  of  Calvin  Barfleld,  his  counsel  made 
an  application  for  a  new  trial,  in  extensoy  in  which,  amongst  others, 
he  makes  the  following  statement,  viz. : 

<*  That  a  great  hardship  was  visited  upon  him  by  not  allowing  him 
a  brief  delay  *  *  *  in  order  to  produce  two  of  his  principal 
witnesses  who  were  easily  obtainable — living  not  more  than  twenty 
miles  from  the  court  house,''  etc. 

The  averment  is  made  that  he  only  discovered  on  the  morning  the 
case  was  flxed  for  trial  that  these  witnesses  were  absent,  and  <^  at 
once  took  the  necessary  steps  to  procure  their  attendance  " — placing 
an  attachment  for  them  in  the  hands  of  the  sheriff. 
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That  on  account  of  the  character  of  the  case  and  the  length  of 
time  counsel  supposed  would  be  consumed  in  empaneling  the  jury 
and  in  the  introduction  of  the  testimony  on  the  part  of  the  State,  he 
consented  to  go  into  the  trial,  confidently  belieying  that  the  wit- 
nesses would  be  produced  in  due  and  seasonable  time  to  give  in  their 
testimony.  But  he  represente  that  the  jury  were  empaneled  and 
the  evidence  was  concluded  sooner  than  he  anticipated ;  and  that 
consequently  he  requested  of  the  court  '*  a  brief  delay  to  enable 
(him)  to  supplement  the  evidence  already  offered  with  that  of  the 
two  aforesaid  witnesses  "  and  that  request  wa!b  refused. 

There  is  no  doubt  in  our  mind  that  the  accused  has  met  with  a 
hardship,  and  perhaps  sustained  an  injury  by  being  deprived  of  the 
benefit  of  the  testimony  of  two  of  his  important  witnesses;  but 
there  is  no  fault  attributable  to  the  ruling  of  the  trial  judge.  As  the 
witnesses  had  been  personally  served  they  were  liable  to  attachment; 
but  as  it  came  to  the  knowledge  of  defendant's  counsel  that  they 
were  absent  on  the  day  fixed  for  the  trial,  he  should  have  applied 
for  a  suitable  postponement  until  they  could  have  been  produced, 
and  hejore  going  into  the  trial,  or  to  have  gained  permission  to  intro- 
duce them  when  they  arrived.  And  in  the  event  of  a  refusal  of 
that  request  to  have  made  a  formal  application  for  a  continuance  of 
the  case. 

Under  the  state  of  facts  presented  we  have  no  power  to  grant 
relief. 

Judgment  affirmed. 


No.  12,647. 

ROSB  M.   DUNLAP  vs.   JOSBPH  F.   DUNLAP. 

A  oommiHlon  was  istaed  to  a  notary  to  take  the  depoiltlon  of  wltneatet  residing 
in  another  State ;  there  was  no  oath  of  the  materiality  of  the  eyldenoe  sought. 
The  commission  was  returned  and  a  rule  was  taken  on  the  adverse  party  to 
show  oause  why  all  irregularities  should  not  be  considered  cured.  It  was 
made  absolute;  no  objection  was  offered.    The  irregularities  were  cured. 

The  evidence  made  the  basis  of  a  motion  for  new  trial  dof^s  not  appear  to  have 
been  newly  discovered  and  diligence  required  was  not  shown. 

Ill  treatment  of  the  child  to  give  the  mother  grief,  pain,  and  resulting  In  aggravat- 
ing her  illness,  is  cause  enough  for  separation  from  bed  and  board. 

OtZensive  and  unendurable  epithets,  calculated  to  degrade  the  wife,  in  the  presence 
of  members  of  her  family,  are  also  the  oause  for  separation  from  bed  and 
board. 
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The  decree  as  relates  to  the  partition  of  the  property  worth  less  than  two  thoa- 
sand  dollars,  presenting  in  this  case  an  independent  issue,  was  left  undisturbed. 

\  PPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Parish 
i\     of  Calcasieu.     Read,  J, 


Geo.  H,  Wells  for  Plaintiff,  Appellee. 


Schvnng  <&  Moore  for  Defendant,  Appellant. 


Submitted  on  briefs  December  15,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  was  an  action  by  the  plaintiff  wife  against  her 
husband,  the  defendant,  for  a  separation  from  bed  and  board,  on  the 
ground  of  excesses,  cruel  treatment  and  outrages. 

The  specific  charges  are  outrages  committed  by  the  husband  in 
her  regard  and  cruel  treatment  of  their  children.  Without  taking  up 
all  the  details  of  grievances  alleged,  it  suffices  for  present  pur- 
poses to  state  that  the  averments  of  the  petition  were  ample  to 
admit  the  evidence  offered  in  support  of  the  complaint. 

The  defendant  controverted  each  of  plaintiff's  grounds  for  a  sep- 
aration from  bed  and  board,  and  alleged  a  number  of  counter  charges 
against  her. 

Two  girls  are  issue  of  the  marriage,  aged  respectively  seven  and 
nine  years. 

There  was  judgment  for  plaintiff  of  separation  from  bed  and  board, 
dissolving  the  community  of  acquets  and  gains,  giving  plaintiff 
custody  of  the  children  and  allowing  the  defendant  accesn  to  them, 
rejecting  defendant's  reeonventional  demand,  reserving  to  both  of 
the  parties  the  right  in  separate  proceedings,  to  partition  the  com- 
munity and  settle  their  respective  property  claims. 

From  the  judgment,  the  defendant  prosecutes  this  appeal. 

We  must,  in  the  first  place,  take  up  for  decision  the  error  it  was 
urged  was  committed  by  the  court  a  qua  in  overruling  plaintiff's 
objection  to  the  defendant's  introduction  in  evidence  of  the  deposi- 
107 
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tions  of  two  of  defendant's  witnesses,  residents  of  another  State, 
taken  ander  commission.  ^ 

Tiie  defendant  in  his  application  for  the  commission  had  made  no 
affidavit  of  the  materiality  of  the  depositions  of  these  witnesses, 
though  they  were  absentees. 

It  appears  in  due  time,  after  the  commission  and  answers  to  the 
interrogatories  had  been  returned,  the  defendant  tendered  a  rule  to 
show  cause  why  the  depositions  should  not  be  used  in  evidence. 

No  answer  was  filed  to  the  rule,  and  no  reason  was  urged  at  the 
time  against  the  admissibility  of  the  evidence. 

The  rule  was  made  absolute. 

On  the  trial  when  the  depositions  were  offered  objections  were 
made  on  the  ground  that  only  such  objections  as  were  founded  upon 
the  irregularity  in  the  execution  of  the  commission  had  been  cured, 
and  that  those  founded  upon  the  irregularity  or  illegality  in  obtain- 
ing the  order  for  the  commission  to  issue  had  not  been  cured. 

In  our  judgment  the  position  is  not  tenable. 

It  was  a  question  of  form,  cured  b}r  the  order,  making  the  rule 
absolute.  Execution  as  used  in  Art.  439  of  the  0.  P.  is  not  neces- 
sarily limited  to  executing  the  commission  by  the  officer  to  whom  it 
is  directed.  It  may  also,  impliedly  at  least,  relate  to  an  irregularity 
in  issuing  the  commission  as  in  executing  a  commission.  After  hav- 
ing thus  determined,  without  objection  on  the  part  of  any  one,  the 
court  could  not  in  the  order  of  things  be  expected  co  return  to  the 
commission  to  hold  that  there  was  an  irregularity  bearing  upon  the 
issue  of  the  commission. 

Moreover,  there  was  acquiescence;  silence  gives  consent  in  the 
matter  of  a  rule,  as  it  does  in  the  trial  of  other  issues  at  times.  The 
defendant  in  rule  was  expressly  brought  into  court  in  matter  of  these 
depositions  to  indicate  the  irregularities  at  or  preceding  the  execu- 
tion of  the  commission,  having  sub  silentio  permitted  the  rule  to 
become  absolute ;  the  objection  urged  on  the  trial  of  the  case  came 
too  late. 

The  next  point  urged  by  plaintiff  relates  to  error  in  overruling  her 
objection  to  defendant's  introduction  in  evidence  of  letters  to 
plaintiff. 

While  such  letters  are  not  admissible  for  the  purpose  for  which 
they  were  offered,  yet  if  not  excluded  they  do  not  affect  the  issues 
of  the  case  one  way  or  the  other.     They,  with  the  exception  of  one, 
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are  not  of  recent  date,  and  have  no  direct  bearing  upon  the  issaes  of 
the  case. 

Defendant,  after  judgment,  moved  for  a  new  trial  on  the  groand 
of  newly  discovered  evidence.  The  jadge  a  quo  overraled  this 
motion.  With  the  facts  before  us,  we  must  sustain  his  ruling.  One 
must  show  that  he  became  aware  of  the  evidence  since  the  trial,  and 
that  his  efforts  were  exerted  in  good  faith.  In  case  of  doubt,  new 
trial  is  not  granted. 

We  pass  to  a  summary  of  the  evidence. 

It  appears  that  in  the  eighties,  the  plaintiff,  who  had  been  a  pupil 
for  some  time  in  a  female  college  North,  became  the  wife  of  the 
defendant.  Not  many  months  after  the  marriage  differences  arose 
between  her  and  her  husband.  It  is  charged  that  they  were  occa- 
sioned by  defendant's  repeated  acts  of  cruelty.  They  left  St.  Paul^ 
Minnesota,  and  came  to  Lake  Side,  in  Cameron  parish,  to  establish  a 
permanent  home.  The  difficulties  and  troubles  followed  them.  Dis- 
cord and  discontent  reigned  in  their  humble  habitation  on  the  Lake 
Side.  While  here  she  sought  to  provide  for  the  members  of 
the  family  by  keeping  a  boarding  house;  and  he  also  worked  to 
aid  in  supporting  them.  They  met  with  poor  success.  Distresses 
of  all  kinds  were  keenly  felt.  Quarrels  brought  an  aversion 
and  an  enmity.  They  went  from  this  place  to  Lake  Charles.  There 
they  became  active  members  of  one  of  the  churches;  he  was  choris- 
ter, also  superintendent  of  a  Sunday  school.  The  agencies  and  good 
influences  of  the  church  did  not  tend  to  lessen  the  anger  and  ani- 
mosity between  plaintifiF  and  defendant. 

We  have  noted  that  they  are  connected  by  children ;  this  consid  - 
eration  has  had,  it  appears,  no  effect. 

The  weight  of  evidence  reveals  that  severe  punishment  was 
inflicted  upon  the  children  by  the  father,  not,  it  is  Siid  in  substance 
by  the  witnesses,  to  make  them  better,  but  to  annoy  and  afflict  the 
mother. 

If  the  evidence  be  true — we  have  no  reason  to  question  its  veracity 
— the  punishment  certainly  was  excessive. 

We  will  not  recount  the  particulars  of  the  flagellations;  it  is 
enough  to  say  that  they  were  at  times,  in  the  opinion  of  witnesses, 
extreme.  The  attending  physician  testifies  that  plaintiff  was  of  a 
nervous  temperament,  and  that  there  was  some  unknown  cause  to 
him  that  aggravated  her  illness.     Plaintiff's  mother  sought  to  trace 
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the  cause  to  the  alleged  ill  treatment  of  the  children  by  the  defend- 
ant. Panishment  of  children  is  not  cause  for  separation  from  bed 
and  board.  It  must  be  made  evident  that  the  ill  treatment  of  the  child 
in  the  mother's  presence  was  solely  for  the  purpose  of  giving  her 
grief,  and  that  it  affected  her  health.  There  was  testimony  offered 
to  bring  the  case  within  the  application  of  that  principle  of  law  rela- 
tive to  divorces.  The  mother  of  plaintiff  testified  in  regard  to  the 
treatment  of  the  children  by  the  defendant:  '*  When  she  was  sick  it 
made  her  very  much  worse.  I  think  she  suffered  more  in  her  mind 
from  his  treatment  of  the  children  than  from  anything  else." 

Moreover,  there  were  reproaches,  in  language  we  will  not  write 
down,  coming  from  the  husband,  which  were,  it  is  urged,  unen- 
durable. 

The  nature  and  feelings  of  persons  greatly  differ.  Treatment 
which  would  cause  great  suffering  and  even  sickness  with  one,  would 
barely  impress  itself  upon  the  mind  of  another. 

The  judgment  of  the  District  Court  sought  to  put  an  end  to  a  union 
which  has  every  appearance  of  being  miserable.  He  saw  and  heard 
the  witnesses.  We  presume  that  he  had  a  personal  acquaintance 
with  most  of  them.  We  have  found  no  reason  to  differ  from  the 
conclusion  he  arrived  at  in  regard  to  its  weight  and  its  preponder- 
ance. 

With  reference  to  the  partition  of  the  property  referred  to  by  the 
District  Court  to  a  later  date.  The  amount  included  is  below  the 
lower  limit  of  our  jurisdiction.  It  is  now  an  independent  issue  to  be 
disposed  of  in  the  manner  decreed  by  the  District  Court. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  affirmed. 


No.  12,649. 

Ed.  Duncan  vs.  St.  Louis,  Iron  Mountain  &  Southern  Railway 

Company. 

1.  Question  Presented:  Is  this  a  cause  removable  to  the  United  Statos  Clrouit  Court 

as  a  controversy  between  citizens  of  different  States? 

2.  This  must  be  determined  from  the  face  of  the  record—/.  4,,  the  original  petition 

and  the  one  for  removal. 

3.  Corporations  arc  treated,  for  purposes  of  Jurisdiction  or  removal,  as  citizens  of 

the  State  under  whose  laws  they  are  orgauized. 
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4.  And  for  such  purposes  the  corporation  of  one  State  does  not,  by  consolidation 
with  another  corporation  of  another  State,  become  a  corporation  of  such  other 
State.  The  separate  identity  of  each  as  a  corporation  of  the  State  by  which 
created,  and  a  citizen  of  that  State,  Is  not  lost  by  the  consolidation. 

A  PPEAL  from  the  Foarth  Jadicial  District  Ooart  foi  the  Parish  of 
^^    Grant.     Jfoo/ien,  J. 


Young  &  Whitelaw  and  W.  C.  Roberts  for  Plaintiff,  Appellant. 


Hudson,  Potts  dr  Bernstein  for  Defendants,  Appellees. 


Sabmitted  on  briefs  December  16,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  Plaintiff,  a  citizen  of  Arkansas,  brings  this  action 
against  defendant,  alleged  to  be  a  corporation  organized  under  the 
laws  of  the  States  of  Arkansas  and  Missonri,  carrying  on  the  business 
of  common  carrier,  from  Little  Rock,  Arkansas,  to  Alexandria,  Lou- 
isiana. 

The  cause  of  action  was  the  killing  of  plaintiff's  son  in  the  wreck 
of  a  freight  train  on  defendant's  road  within  the  limits  of  Grant 
parish,  in  April,  1897.  The  person  killed  was  employed  as  brake- 
man.  The  suit  was  filed  in  Grant  parish  and  damages  laid  at  thirty 
thousand  dollars. 

Defendant  immediately  filed  an  application  for  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Louisiana. 

The  petition  for  removal  states  that  the  controversy  is  wholly 
between  citizens  of  different  States ;  that  defendant  corporation  was 
and  still  is  a  citizen  of  Missouri,  while  plaintiff  was  and  is  a  citizen 
of  Arkansas. 

The  District  Judge  granted  the  order  of  removal  and  plaintiff  takes 
this  appeal  therefrom. 

The  question  presented  is:  Is  this  a  cause  removable  to  the 
Circuit  Court  as  a  controversy  between  citizens  of  different  States? 

The  case  as  made  by  the  complaint,  and  as  it  stood  at  the  time  the 
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petition  for  removal  was  filed,  is  the  test  of  the  right  to  remove. 
Graves  vs.  Oorbin,  132  U.  8.  571. 

And  on  the  filing  of  the  removal  petition,  the  only  question  for  the 
State  court  is  whether,  on  the  face  of  the  record,  the  petitioner  is 
entitled  to  removal.  Stone  vs.  South  Carolina,  117  U.  S.  480;  122 
U.  S.  513;   138  U.  S.  298;  42  An.  63. 

When  a  suit  is  sought  to  be  removed  by  a  corporation  on  the 
ground  of  citizenship,  the  petition  for  removal,  or  pleading^, 
should  show  not  only  that  the  corporation  is  a  citizen  of  another 
State,  but  that  it  is  not  a  citizen  of  the  State  where  the  suit  is 
brought,  or  of  the  State  of  which  plaintiff  is  a  citizen.  42  Fed.  Rep. 
803;  46  Fed.  Rep.  577;  41  Fed.  Rep.  571. 

And  a  case  is  not  removable  on  such  ground  unless  that  at  the 
commencement  of  the  action,  and  also  when  the  removal  is  asked, 
the  defendant  was  a  citizen  of  another  State  than  the  one  in  which 
the  plaintiff  was  and  is  a  citizen.  Stevens  vs.  NichoUs,  130  U.  S. 
230;  Kellam  vs.  Keith,  144  U.  S.  568;   158  U.  S.  53. 

Corporations  are  citizens  and  residents  of  the  State  under  the  laws 
of  which  they  were  created.     32  Fed.  Rep.  673. 

And  they  are  treated,  for  purposes  of  jurisdiction  or  removal,  as 
citizens  of  the  State  under  whose  laws  the^^  are  organized.  A.  and 
E.  Ency.  of  Law,  Vol.  20,  p.  993 ;  Desty,  Removal  of  Causes,  p.  65. 

The  petition  of  complainant  avers  the  organization  of  defendant 
corporation  under  the  laws  of  both  Arkansas  and  Missouri.  No  spe- 
cific denial  of  this  appears  in  the  petition  for  removal,  and  in  defend- 
ant's brief  it  is  stated  as  a  fact  that  defendant  corporation  was 
formed  by  the  consolidation  of  companies  originally  chartered  by 
the  States  of  Louisiana,  Arkansas  and  Missouri.  This  makes  the 
consolidated  company,  for  all  purposes  in  the  State  or  Federal 
courts,  a  citizen  of  each  of  those  States.  Fitzgerald  vs.  Mo.  Pac.  R. 
Co.,  46  Fed.  Rep.  815. 

It  is  a  matter  of  jadicial  record  that  the  Cairo  &  Fulton  Railroad 
Company  was  incorporated  by  act  of  the  Legislature  of  Arkansas, 
in  1853 ;  that  the  St.  Louis  &  Iron  Mountain  Railroad  Company  was 
organized  under  the  laws  of  the  State  of  Missouri ;  that  in  1874  a 
consolidation  of  these  companies  took  place  under  the  name  of  the 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  (defendant 
herein) ,  which  became  a  new  corporation ;    and  that  this  consolida- 
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tioD  was  coDsammated  ander  permission  of  the  laws  of  both  States. 
See  case  of  St.  Loais,  Iron  Mountain  &  Southern  Ry.  Co.,  vs.  Berry 
113  U.  S.  476. 

Referring  to  this  consolidation  the  Supreme  Court  of  the  United 
States  in  that  case  declared  that  when  the  new  corporation  came  into 
existence  it  did  so  <'  as  a  corporation  of  Arkansas,  in  pursuance  of 
its  Constitution  and  laws,  and  subject  in  all  respects  to  their  restric- 
tions and  limitations." 

In  the  Fitzgerald  case,  supra,  it  was  said  of  the  consolidation  of 
the  companies  therein  mentioned  that  '*  by  the  consolidation  the  cor- 
poration of  one  State  did  not  become  a  corporation  of  another,  nor 
was  either  merged  in  the  other..  The  corporation  of  each  State  had 
a  distinct  legislative  paternity,  and  the  separate  identity  of  each  as 
a  corporation  of  the  State  by  which  it  was  created,  and  as  a  citizen 
of  that  State,  was  not  lost  by  the  consolidation."  And  it  was  held 
that  the  consolidated  company  was  conclusively  presumed  to  be  a 
citizen  of  each  of  the  States  whose  laws  contributed  to  its  formation, 
must  answer  to  the  courts  and  be  amenable  to  the  laws  of  each  State 
respectively  as  a  corporation  thereof.  See  also  Chicago,  etc.,  R.  R. 
Co.  vs.  Lake  Shore,  etc.,  R.  R.  Co.,  lOBiss.  (U.  S.)  122;  Pacific  R.  R. 
Co.  vs.  Mo.  Pac.  R.  R.  Co.,  6  McCrary  (U.  S.),  373;  Cohn  vs.  Louis- 
ville R.  R.  Co.,  39  Fed.  Rep.  227;  Home  vs.  Boston  &  M.  R.  R.  Co., 
62  N.  H.  454;  Paul  vs.  Baltimore,  etc.,  R.  R.  Co.,  44  Fed.  Rep.  513; 
Guinault  vs.  L.  &  N.  R.  R.  Co.,  41  La.  An.  671;  136  U.  S.  356;  18 
Fed.  Rep.  60;  22  Fed.  Rep.  561;  94  U.  S.  444;  13  Wall.  271;  1  Black. 
(U.  S.)  286. 

Defendant  corporation  may  be  a  citizen  of  the  State  of  Missouri 
as  set  forth  in  the  petition  f  Dr  removal,  but  it  appears  that  it  is  not  a 
corporation  of  that  St&te only.  It  is  a  corporation  likewise  of  Arkan- 
sas, and,  as  the  plaintiff  is  a  citizen  also  of  Arkansas,  removal  can 
not  take  place.  Martin's  Admr.  vs.  B.  &  O.  R.  R.  Co.,  151  U.  S. 
673;  119  U.  S.  240;  107  U.  8.  581. 

It  is  therefore  adjudged  and  decreed  that  the  order  of  removal  be 
vacated,  the  case  reinstated  on  the  docket  of  the  court  a  qua  and  be 
proceeded  with  according  to  law — costs  of  appeal  to  be  borne  by 
def'^ndant  and  appellee. 
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No.  12,650. 
Wm.  Schlateb  vs.  Charles  A.  Bbuslb  et  als. 

A  revocatory  action  for  the  anuulment  of  a  judicial  sale,  on  the  ground  that  com  - 
petition  in  bidling  for  the  property  sold  was  prevented  and  defeated  through 
fraud  and  collusion  on  the  part  of  the  purchaser  and  his  attorney,  imposes  upon 
the  plaintiff  the  burden  of  making  that  charge  clear  by  a  fair  preponderance 
of  evidence. 

In  case  the  sale  complained  of  is  made  under  Jl.  fa.  and  executory  process,  con- 
temporaneously executed,  informalities  in  the  executory  proceedings  alone 
will  not  vitiate  a  sale  to  a  third  person  if  the  proceedings  under  the  execution 
are  not  alleged  to  have  been  in  any  manner  irregular  or  Illegal. 

A  PEAL  from  the  Fourteenth  Judicial  District  Court  for  the  Parish 
^     of  Iberville.     Talbot,  J, 


Sholara  &  Schreibevy  Quy  Hubert  and  C.  K,  Schwing  for  Plaintifl» 
Appellant. 


LouU  Lozano  for  Defendants,  Appellees. 


Argued  and  submitted  December  17,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  is  a  revocatory  action,  the  object  of  which  is  to 
annul  a  judicial  sale  of  a  sugar  plantation  on  a  charge  of  fraud  and 
collusion. 

The  claim  of  the  plaintiff  is,  that  the  Star  plantation  situated 
a  few  miles  from  Plaquemine,  containiog  about  thirteen  hundred 
acres,  and  cultivated  as  a  sugar  plantation,  was  purchased  by  the 
plaintiff  in  1891  for  eighteen  thousand  dollars — part  of  the  price  hav- 
ing been  paid  in  cash  and  part  represented  by  notes  secured  by 
mortgage  and  vendor's  lien. 

That  Mrs.  Elizabeth  Dupuy,  holding  one  of  said  notes  for  three 
thousand  dollars,  brought  suit  thereon  and  obtained  judgment;  and 
Charles  Brusle,  one  of  the  defendants,  having  purchased  same,  • 
caused  a  writ  of  fi.  fa.  to  issue  thereon  and  said  mortgage  property  to 
be  seized  and  advertised  for  sale.  That  concurrently  with  said  pro- 
ceedings, Mrs.  Lelia  Sherborne,  holder  of  another  of  said  mortgage 
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noteS)  obtained  an  order  of  seizare  and  sale  and  caused  said  property 
to  be  seized ;  and  under  said  two  writs  the  entire  property  was  sold 
and  adjudicated  to  the  defendant  for  the  price  of  six  thousand  six 
hundred  and  seventy -five  dollars. 

Conceiving  that  his  property  had  been  sacrificed,  as  the  result  of 
a  fraudulent  conspiracy,  which  was  devised  and  consummated  by  said 
purchaser  and  his  attorney,  plaintiff  brought  this  suit ;  and  from  an 
adverse  judgment  he  prosecutes  this  appeal. 

While  in  the  petition  a  number  of  averments  and  specifications  of 
fraud  are  made,  the  following  is  the  only  one  mentioned  in  the 
briefs,  others  being  simply  referred  to  in  the  argument,  viz. : 

'*  The  plaintiff  charges  that  an  unlawful  combination  was  entered 
into  by  the  defendants,  having  for  its  object  the  preventing  of  a  fair 
appraisement  of  his  property  and  the  silencing  of  all  competition  at 
the  building,  with  the  result  that  his  property,  which  was  well  worth 
twelve  thousand  dollars,  was  adjudicated  to  Ohas.  Brusle,  one  of  the 
defendants,  for  six  thousand  six  hundred  and  seventy -five  dollars, 
He  also  charges  that  Louis  Lozano,  the  attorney  for  the  defendant 
Brusle,  illegally  acted  as  sheriff,  performing  judicial  functions  in 
making  the  sale  complained  of,  and  that  same  should  be  annulled  for 
that  reason. 

''  Other  charges  of  nullity  are  set  out  in  his  petition  herein,  which 
will  be  noticed  later." 

This  charge  is  thus  epitomized  in  the  brief : 

'^For  quite  a  number  of  years  J.  M.  Hallo  way  had  been  anxious 
to  buy  the  property,  was  prepared  to  pay  eight  thousand  dollars  cash 
for  it  on  Saturday,  the  day  of  sale,  yet  he  stood  by  and  saw  it  sell 
for  six  thousand  six  and  seventy- five  dollars  to  Charles  Brusle,  and 
on  the  following  Monday  bought  the  same  property  from  Brusle 
for  ten  thousand  dollars  "  (p.  3). 

The  claim  of  the  defendant,  Brusle,  is,  that  there  was  neither  a 
combination  or  collusion  in  the  sale,  nor  the  antecedent  proceeding 
leading  up  thereto ;  and  the  averment  is  made  in  his  answer  that 
the  plaintiff  participated  actively  in  all  proceedings  for  sale  and 
solicited  and  appointed  an  appraiser  and  thus  consented  to  and  ac- 
quiesced in  the  sale. 

The  other  defendants  made  like  defences. 

The  record  shows  that  on  the  14th  of  March,  1891,  Nancy  Dodd^ 
widow  of  John  Schlater,  made  a  sale  of  Star  plantation  in  the  parish 
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of  Iberville,  consiBting  of  one  thousand  three  haadred  and  seventy- 
fonr  acres,  and  all  the  stock  and  working  cattle  tbereoB,  and  all  the 
agricultural  implements  and  movable  effects  thereon,  in  globoj  to 
William  Sohlater  and  Harriet  Schlater,  jointly  and  in  indivision,  for 
the  price  of  eighteen  thousand  dollars;  and  that  of  this  sum  only 
three  thousand  dollars  was  paid  in  cash,  and  the  remaining  balance 
was  represented  by  five  notes  of  three  thousand  dollars  each — matur- 
ing in  one,  two,  three,  four  and  five  years  after  date,  and  bearing 
six  per  cent,  per  annum  interest. 

It  appears  from  the  act  of  sale  that  the  two  notes  first  maturing 
were  secured  by  special  mortgage  on  the  lower  half  of  the  plantation 
— the  portion  thereof  thus  burdened  being  particularly  described — and 
the  third  and  fourth  notes  maturing  were  secured  by  like  special 
mortgage  on  the  upper  half  thereof — said  portion  being  likewise 
designated  therein. 

The  fifth  instalment  was  likewise  secured  by  special  mortgage  on 
the  upper  half;  though  the  act  is  not  quite  clear  as  to  same  being 
represented  by  a  note. 

The  act  of  sale  was  notarial  in  form  and  the  notes  were  paraphed 
ne  varietur  in  order  to  identify  them  therewith ;  and  they  are  written 
^^we  promise  to  pay  to  the  order  of  ourselves,"  and  signed  and 
^endorsed  in  blank,  by  the  two  vendees,  Wm.  Schlater  and  Harriet 
Dupuy. 

The  executory  proceedings  of  Lelia  Sherborne  were  directed 
against  the  upper  half  of  the  mortgaged  premises  alone,  based  upon 
the  note  for  three  thousand  dollars,  which  fell  due  four  years  after 
•date;  and  the  suit  and  judgment  of  Elizabeth  Dupuy  vs.  Wm.  Schla- 
ter and  Harriet  Dupuy  was  predicated  upon  the  note,  which  fell  due 
three  years  after  date — both  notes  being  secured  by  mortgage  upon 
the  upper  half  of  the  plantation,  exclusively,  and  which  was  seized 
under  both  writs,  and  no  other  property. 

All  of  the  notices,  advertisements,  writs  of  sale,  certificates  of 
mortgage,  sheriff's  returns,  appraisements  and  proces  verbals  of  sale 
describe  the  upper  half  of  the  plantation  alone;  and  the  appraise- 
ment was  ten  thousand  dollars,  and  the  adjudication  was- to  Charles 
A.  Brusle,  plaintiff  in  execution,  for  six  thousand  six  hundred  and 
seventy 'five  dollars,  two-thirds  of  the  appraisement,  having  pur- 
chased the  suit  and  judgment  of  Elizabeth  Di^pny  vs.  Wm.  Schlater 
and  Harriet  Dupuy,  pending  advertisement  ancl  sale. 
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And  the  following  extract  from  the  proces  verbal  shows  the  man- 
ner in  which  the  proceeds  of  the  sale  were  applied,  viz. : 

To  Mrs.  Lelia  Sberboroe,  her  pro  rata  in  suit  No.  454,  the  sam  of |2,296  57 

To  the  purchaser  herein  in  suit  No.  308 1,842  57 

And  to  the  holder  of  the  balance  of  said  mort(;age 2,100  76 

the  sum  of  four  hundred  and  thirty -five  dollars  and  twenty  cents 
having  been  applied  to  the  payment  of  costs  and  attorney's  fees  in 
executory  proceedings. 

It  thus  appears  by  incontestible  evidence  that  at  the  date  of  sale 
the  adjndicatee  was  owner  of  a  judgment  on  the  third  note  of  the 
series,  on  which  execntiou  had  been  issued  and  the  property  mort- 
gaged had  been  seized ;  and  it  likewise  appears  that,  contempora- 
neously with  said  seizure  under  ft.  /a.,  a  seizure  was  made  by  execu- 
tory process  in  favor  of  Mrs.  Sherborne,  the  sale  having  been  made 
under  both  writs  at  one  and  the  same  time. 

With  regard  to  the  sale  thus  consummated  the  principal  points  of 
the  parol  evidence  are  substantially  as  follows,  viz. : 

That  both  of  the  Messrs.  Halloway  were  present  on  the  day  of  sale, 
but  neither  of  them  made  a  bid  for  the  property.  That  Charles  A. 
Brusle  was  the  only  bidder ;  or  rather  the  property  was  bid  in  for 
Brusle  as  purchaser,  by  the  attorney  at  law  who  was  representing 
him  in  the  proceedings.  That  Mr.  James  Halloway  stated  to  one  of 
the  witnesses  that  he  had  been  to  New  Orleans  and  seen  some  of 
his  friends,  and  had  made  arrangements  to  get  the  money  to  buy  the 
Star  plantation. 

That  that  occurrence  took  place  about  '^  a  month  or  perhaps  more 
before  the  sale."  That  *'he  said  be  would  bid  as  high  as  eight 
thousand  dollars  for  it." 

One  of  the  witnesses  says  that  he  '<  found  out  that  Mr.  Halloway 
had  made  a  bid  of  eight  thousand  dollars  cash,  and  (he)  did  not  pro- 
pose to  pay  that  much  for  the  place."  That  '^  he  came  there  with  a 
view  of  looking  at  the  place,  but  when  he  heard  that  Mr.  Halloway 
had  offered  eight  thousand  dollars  cash  (he),  would  not  go  (any 
further)." 

That  he  <'  did  not  intend  to  pay  eight  thousand  dollars  cash  for  the 
place.  From  what  (he)  heard  of  the  place,  and  what  he  saw  from 
the  papers,  (he)  was  not  willing  or  prepared  to  pay  eight  thousand 
dollars  cash  for  the  place." 

Another  witness  states  t;hat  he  offered  the  defendant,  Brusle,  six 
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thoasand  dollars  for  the  Star  plantation;  and  he  thinks  it  was  the 
best  offer  he  ever  made  for  it. 

He  says  it  is  not  trae  that  the  defendant's  attorney  ever  attempted 
to  influence  him  in  any  way  about  fixing  the  appraisement  of  the 
property,  or  that  he  ever  spoke  to  him  about  it.  This  witness  was 
the  appraiser  who  was  selected  by  Brusle.  Said  he  was  a  man  of 
means,  and  was  well  able  to  buy  the  property  if  he  had  desired ;  and 
that  no  one  attempted  to  influence  him  not  to  bid  on  the  property. 
On  the  contrary,  Captain  Brusle  had  spoken  to  him  about  buying  it, 
and  said  that  he  hoped  he  would ;  but  that  he  told  him  he  would  not 
pay  him  seven  thousand  dollars  for  it.  That  conversation  took 
place  at  least  one  year  before  the  sale ;  but  he  did  not  renew  that 
request  after  the  property  was  advertised  for  sale. 

The  appraiser  who  was  chosen  by  the  defendant  in  execution — the 
plaintiff  in  this  suit— denied  that  Brusle  or  his  counsel  attempted  to 
influence  him  in  making  the  appraisement  on  that  property,  as 
neither  <'  ever  spoke  a  word  to  him  about  it." 

Another  witness  puts  an  estimate  of  nine  thousand  dollars  on  the 
upper  half  of  the  plantation  which  was  sold. 

The  foregoing  is  a  synopsis  of  the  testimony  of  the  plaintiff's  wit- 
nesses : 

The  defendant,  Brusle,  says  he  *'  never  committed  an  act  or  deed 
whereby  the  rights  or  interests  of  the  plaintiff  in  this  suit  were 
affected ;  on  the  contrary  (he)  did  everything  in  his  power  to  further 
the  interest  of  the  plaintiff." 

The  attorney  for  the  defendant,  Brusle,  says  he  '*  never,  through- 
out the  whole  of  those  proceedings,  committed  a  single  act  or  deed 
by  which  the  interests  of  the  plaintiff  would  have  been  affected  or 
injured;  but  on  the  contrary  (he)  did  all  he  could  to  further  his 
interests.  That  he  never  had  other  than  the  friendliest  and  kindest 
feelings  toward  him,  and  would  have  been  glad  if  the  property  would 
have  sold  for  enough  to  cover  all  his  indebtedness." 

J.  M.  Halloway  says  ^^  that  when  Captain  Brusle  bought  the  judg- 
ment of  Mrs.  Bupuy  he  decided  then  not  to  bid  on  the  property. 

*  *  *  That  he  would  not  bid  on  the  property  after  Captain 
Brusle  bought  the  judgment  of  Mrs.  Dupuy,  because  he  considered 
that  that  gave  him  the  advantage,"  etc. 

He  admits  going  to  Brusle' s  attorney  to  see  about  purchasing  the 
property  subsequent  to  the  sale;  and  on  the  Monday  evening  follow* 
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ing  the  sale  he  bought  the  property — bat  only  by  a  verbal  agree- 
ment. That  the  price  agreed  on  was  four  thousand  dollars  cash,  and 
the  balance  of  the  ten  thousand  dollars  in  five  equal  annual  pay- 
ments, with  interest  and  mortgage  retained. 

This  witness  made  the  further  statement,  that  he  ''  had  made  up 
(his)  mind  not  to  bid  against  Captain  Brusle  after  he  had  bought 
that  judgment.  One  of  the  reasons  that  (he)  did  not  bid  eight  thou- 
sand dollars  after  having  made  arrangements  to  borrow  the  money 
was,  that  (he)  would  rather  be  in  the  hands  of  Captain  Brusle  than 
in  the  hands  of  a  commission  merchant." 

This  is  the  substance  of  the  defendant's  testimony. 

In  rebuttal,  both  the  plaintiff  and  his  daughter  testify,  that  James 
Halloway  said,  after  the  sale,  that  the  reason  he  did  not  bid  at  the 
sale  was,  that  Brusle's  counsel  would  not  let  him,  stating  ''  that  if  he 
did  bid  against  Charles  A.  Brusle  he  would  have  to  pay     *     *     * 
more  than  ten  thousand  dollars  for  the  property." 

Without  considering  the  objections  to  this  statement,  but  on  the 
contrary  giving  it  full  weight  and  efifect,  we  are  of  opinion  that 
there  is  enough  evidence  in  the  record  to  sustain  the  sale ;  or  rather 
an  insufficiency  of  proof  to  successfully  assail  and  destroy  it. 

The  plaintiff  bears  the  burden  of  showing  by  a  fair  preponderance 
of  the  evidence  that  the  judicial  sale  to  the  defendant  was  either 
fraudulent  or  simulated ;  that  is  to  say,  that  the  said  defendant,  by 
himself  or  through  his  counsel,  caused  or  procured  bidders  not  to 
compete  with  him  for  the  purchase  of  the  property  at  the  juiicial 
sale  thereof.  Whereby  its  adjudication  to  him  was  procured  at  a 
price  much  less  than  its  real  and  true  value. 

From  the  testimony  we  have  cited  and  othar  testimony  in  the 
record,  it  is  quite  clear  that  he  has  not  discharged  that  burden. 

Quite  the  reverse  is  true,  for  the  proof  shows  that  the  whole  of 
the  Star  plantation  in  its  entirety,  with  work  stock,  farming  imple- 
ments and  other  immovables  by  destination,  constituting  a  complete 
sugar  plantation  outfit,  was  sold  to  the  plaintiff  in  1891  for  eighteen 
thousand  dollars,  and  of  this  only  three  thoasaud  dollars  in  cash, 
and  Che  remainder  on  one,  two,  three,  four  and  five  years'  time ;  and 
that  in  1896,  the  upper  half  of  said  plantation,  without  any  of  said 
accesories,  was  appraised  at  ten  thousand  dollars,  an  advance  in 
valuation  of  more  than  one  thousand  dollars. 

It  further  shows  that  the  plaintiff,  as  the  defendant  in  execution. 
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selected  and  appointed  an  appraiser,  who  participated  in  said  ap- 
praisement, and  as  a  witness  testified  to  the  impartiality  thereof. 

It  further  shows  that  at  the  sale  the  property  was  adjudicated  to 
the  defendant,  Bmsle,  at  two-thirds  of  the  appraisement,  in  default 
of  another  and  higher  bid ;  and  that  he  and  his  attorney  both  testify 
that  no  inducement  was  offered  or  effort  made  to  prevent  competi- 
tion in  bidding  therefor. 

From  this  statement  our  conclusion  is,  that  on  this  branch  of  the 
case  the  decision  of  the  court  below  was  correct. 

We  have  not  failed  to  note  the  fact  that  many  objections  were 
made,  and  bills  of  exception  reserved  to  the  rulings  of  the  judge,  by 
counsel  for  the  plaintiff;  and  we  are  not  prepared  to  say  that  many 
of  them  were  not  well  taken,  abstractly  considered;  but  in  view  of 
the  facts  we  have  selected  from  the  testimony  of  the  witnesses,  it  is 
evident  that  the  rejected  testimony  could  not  exercise  any  material 
bearing  on  the  result. 

There  are  several  grounds  of  complaint  raised  in  the  plaintiff's 
petition  which  appertain  to  certain  radical  defects  and  informalities 
in  the  executory  proceedings  preceding  the  sale,  such  as  the  want  of 
due  notice  of  the  order  of  seizure  and  sale,  and  that  the  plaintifTs 
attorcey  in  the  executory  proceedings  was  at  the  same  time  the 
deputy  sheriff  who  executed  all  of  the  orders  of  the  court  in  con- 
nection therewith. 

But,  in  view  of  the  fact  that  the  sale  was  made  under  and  by  vir- 
tue of  a  fl,  fa.  as  well  as  executory  process,  the  sale  to  a  third  per  - 
son  could  not  be  successfully  attacked,  as  no  complaint  is  made  of 
the  proceedings  and  sale  under  the  execution — the  proof  failing  to 
show  that  the  charge  against  the  defendant's  attorney  was  well 
grounded. 

Judgment  affirmed. 


No.  12,653. 
William  B.  Collins  vs.  Maboabet  Ryan. 

The  proof  disclosing  that  the  relations  of  the  defendant  insisted  upon  the  plaintiff 
marrying  her,  believing  that  he  had  seduced  and  ruined  her,  and  that  to  marry 
her  was  his  duty  under  the  cireumstunccs;  and  further,  that  the  plaintiff  upon 
due  consideration  of  the  pressure  which  was  brought  to  bear  npon  him,  and 
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of  bis  duty  CO  repair  a  wrong  he  had  done  the  girl,  yielded  a  relaotant  and 
passive  consent  to  the  performanoe  of  a  marriage  oeremony—held  that  a  case 
is  not  presented  which  Justifies  a  court  of  Justice  in  annulling  the  marriage 
which  was  thusf  brought  about.    Lacoste  vs.  Guidrez,  47  An.  TIM,  affirmed. 

A  PPE AL  from  the  Twelfth  Jadicial  District  Ooart  for  the  Parish  of 
"^    Oalcasiea.     Read,  J, 


Schwing  &  Moore  for  Plaintiff,  Appellant. 


R.  L.  Belden  for  Defendant,  Appellee. 


Submitted  on  briefs  December  16,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  to  obtain  a  judgment  decree- 
ing the  ceremony  of  marriage  between  the  plaintiff  and  defendant 
ab  initio  null  and  void,  and  that  they  were  never  married  to  each 
other;  and  further  decreeing  that  no  community  or  other  marital 
rights  ever  resulted  from  the  ceremony  of  marriage  which  was  per- 
formed between  them — their  legal  status  of  unmarried  persons  never 
having  been  thereby  changed  or  affected. 

The  allegation  of  the  petitioner  is,  "  That  on  the  10th  of  June,  1897, 
he  was  compelled  by  force  and  threats  to  procure  a  (marriage) 
license  and  go  before  John  L.  Wasey,  justice  of  the  peace,  at  Lake 
Charles,  La.,  and  there,  under  threats,  to  go  through  the  ceremony 
of  marriage  with  (the  defendant)." 

He  avers  that  he  bad  never  promised  said  Margaret  Ryan  to  marry 
her,  and  that  she  had  no  legal  or  just  ground  to  demand  of  him  that 
he  should  marry  her;  and  that  one  Qeorge  W.  Ryan,  an  uncle  of  the 
defendant,  commanded  him  to  marry  her  under  penalty  of  death — 
said  Ryan  being  aided,  abetted  and  assisted  by  several  other  male 
relatives  of  the  said  defendant,  while  petitioner  was  at  the  same 
time  protesting  against  this  exercise  of  force  and  duress.  And  he 
further  avers  that  notwithstanding  his  unwillingness  to  marry  her 
and  repugnance  to  said  marriage,  and  his  protestations  to  them  that 
Margaret  Ryan  had  no  claims  upon  him  whatever,  said  George  W. 
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Ryan  and  his  associates  forced  him,  under  fear  of  death,  to  go  to  the 
clerk's  office  and  take  out  a  marriage  license  to  marry  her,  and 
forced  him  to  go  before  said  justice  of  the  peace  and  there  in  the 
presence  of  said  persons  to  go  through  the  marriage  ceremony — said 
justice  of  the  peace  and  the  said  Margaret  Ryan  being  at  the  time 
fully  aware  that  he  was  acting  under  duress  and  violence  and 
altogether  against  his  will  in  submitting  to  said  marriage  ceremony. 

He  further  alleges,  that  immediately  after  the  completion  of  said 
marriage  ceremony  he  withdrew  as  soon  as  he  was  released  from 
said  coercion  and  duress,  without  saying  one  word  to  Margaret 
Ryan — protesting  that  said  ceremony  and  proceedings  were  against 
his  will,  without  his  consent  and  under  duress  and  fear  of  instant 
death — and  has  ever  since  continually  remained  away  from  her  and 
refused  to  consummate  the  marriage  by  cohabiting  with  her. 

Therefore  petitioner  avers  that  said  marriage  ceremony  and  other 
proceedings  were  violations  of  law,  against  his  consent  under  force, 
duress  and  compulsion,  and  can  not  in  law  produce  any  legal  results. 

The  answer  of  the  defendant  is  a  general  denial.  | 

After  due  proceedings  and  trial  there  was  a  judgment  pronounced 
against  the  plaintiff,  rejecting  his  demands,  and  he  prosecutes  this  | 

appeal  therefrom. 

One  of  the  plaintifiP's  witnesses  testified  that  about  three  hours 
previous  to  the  marriage  he  told  the  plaintifiF  that  he  had  seduced  de- 
fendant, his  niece,  and  had  to  marry  her;  and  that  his  replv  was  ^'  to 
give  him  a  little  time  and  he  would  do  what  was  honorable  by  her." 
That  two  or  three  hours  afterward  he  happened  to  meet  the  plaintiff 
at  the  railroad  depot,  just  as  he  was  about  to  board  the  train,  and 
**'  stopped  him  and  told  him  to  come  back  to  town  and  fulfil  the 
promise  he  had  made  me." 

The  witness  said  he  did  not  threaten  plaintiff  with  violence,  but 
that  '^  he  insisted  upon  his  going  back  with  him."  He  said  he 
stayed  with  him  until  he  married  the  defendant;  that  he  stayed 
with  him  for  the  purpose  of  seeing  that  he  married  her. 

He  said  that  he  used  no  force,  but  told  him  he  had  to  marry  the 
defendant.  That  it  was  his  privilege  to  marry  her  or  not;  bat  that 
he  ''  intended  to  do  everything  (he  could)  to  make  him  marry  her." 
He  states  that  he  accompanied  him  to  the  clerk's  office  to  procure  a 
marriage   license.     That   plaintiff   asked  him  'Ho  go  and   get  John 
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Wasey  "  (the  justice  of  the  peace),  and  he  went  to  Wasey's  board- 
ing hoase  after  him. 

He  states  that^'  after  he  told  me  he  would  do  what  was  honorable 
by  (the  defendant),  he  did  not  stay  with  him;  but  it  was  several 
hours  afterward  before  he  saw  him  again." 

There  were  only  five  present  at  the  ceremony  in  addition  to  the 
parties  and  the  justice  of  the  peace. 

On  cross-examination  the  following  occurred,  viz. : 

<'  Q.  Did  Oollins  at  any  time  refuse  to  marry  this  girl? 

"  A.  No,  sir? 

•*  Q.  When  you  went  to  the  house  of  Mr.  Stoddard — the  place 
where  the  ceremony  took  place — were  there  any  threats  (made) 
against  him? 

*«  A.  No,  sir. 

*'  Q.  Did  he  not  go  through  the  marriage  ceremony  willingly? 

'<  A.  I  was  not  in  the  house  when  it  went  on. 

*^  Q.  You  did  not  see  any  violence  toward  him,  did  you? 

«  A.  No,  sir. 

^<  Q.  If  he  had  persisted  in  not  marrying  her  could  he  not  have 
done  as  he  wanted  to? 

**  A.  I  think  he  could. 

'<  Q.  Did  he  appear  to  be  frightened? 

^<  A.  He  did  not  seem  so. 

*  *  «  »  *  41  4> 

*<  Q.  Did  Oollins  call  for  a  marriage  license? 

*^  A.  Yes,  sir;  he  aaked  Mr.  Oollins  to  issue  it. 

'<  Q.  At  the  time  Mr.  Gosset  was  issuing  the  license  was  there  any 
trouble  between  Oollins  and  you? 

^^  A.  No,  sir;  I  did  not  go  into  the  court  house  until  afterward." 

Another  witness  of  the  plaintiff  states  that  after  the  parties  had 
assembled  at  the  place  where  the  wedding  was  to  take  place  '^  the 
lady  walked  in  and  sat  down,  aud  nobody  said  a  word  for  perhaps  half 
a  minute.  Then  Mr.  Wasey  motioned  to  Ben  (the  plaintiff)  to  know 
if  that  was  the  lady,  and  he  said,  or  motioned,  that  it  was.  Then 
Wasey  told  them  to  get  up  and  join  hands  and  go  through  the  cere- 
mony." That  he  **  does  not  think  anything  at  all  was  said  after  the 
ceremony." 

That  immediately  after  the  ceremony  the  plaintiff  accompanied 
108 
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witness  and  others  down  town;  and  if  any  conversation  took  place 
after  the  ceremony  he  did  not  hear  it. 

On  cross-examination  the  following  occurred,  viz. : 

*'  Q.  Yon  say  you  were  present  at  that  marriage— did  plaintiff 
answer  any  of  the  questions  put  to  him  during  the  ceremony  by  Mr. 
Wasey? 

*'  A.  Yes,  sir. 

**  Q.  Answer  them  without  any  objections? 

**  A.  He  simply  said  *  I  do  '  when  asked  if  he  would  take  the  lady 
for  his  wife.     He  did  not  state  any  objections  during  the  ceremony." 

Another  witness  made  a  statement  similar  to  that  of  the  first  one 
interrogated,  and  confirmed  his  testimony  to  the  effect  that  plaintiff 
professed  a  willingness  to  do  what  was  right  by  the  girl.  Aside  from 
the  testimony  we  have  quoted,  there  are  a  great  many  details  of 
similar  character  and  import;  and  all  of  them  taken  together  have 
given  us  the  impression  that,  originally,  it  was  neither  the  purpose 
or  expectation  of  the  plaintiff  to  marry  the  defendant.  But  the  rela- 
tions of  the  defendant  insisted  upon  the  plaintiff  marrying  the  girl, 
believing  that  he  had  seduced  and  ruined  her;  and  that  to  marry  her 
was  his  duty  under  the  circumstances.  That  upon  due  consideration 
of  the  pressure  which  was  brought  to  bear  upon  him,  and  of  his  duty 
to  repair  a  wrong  he  had  confessedly  done  the  girl,  he  yielded  a 
reluctant  and  passive  con  ent  to  the  performance  of  a  marriage  cere- 
mony. We  are  of  opinion  that  he  has  not  presented  a  case  which 
entitles  him  to  relief. 

Judgment  affirmed. 


No.  12,660. 
Carlton  N.  Ogden,  Husband,  vs.  Lynda  Hbbbrt,  Wipe. 

The  separation  from  bed  and  board  preliminary  under  our  law  of  the  decree  dis- 
solving the  marriaKe  can  not  be  based  on  the  mere  general  statement  of 
witnebises  that  the  defendant  spouse  has  ill  treated  the  other,  or  that  their 
living  together  is  insupportable.  It  is  for  the  court,  on  proof  of  the  acts  or 
conduct  of  the  defendant  spouse  constitntlnaf  the  alleged  ill  treatment,  to 
determine  whether  the  cause  for  the  separation  exists. 

Want  of  congeniality  of  the  spouses  is  not  a  cause  for  separation  from  bed  and 
board  or  divorce.  The  law  supposes  that  with  proper  efforts  of  husband  and 
wife  the  harmony  appropriate  to  that  relation  can  be  secured. 
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A  PPEAL  from  the  Eleventh  Jadicial  District  Court  for  the  Parish 
^    of  St.  Landry.    Dupr6j  J. 


John  N,  Ogden  for  Plaintiff,  Appellant. 


Submitted  on  briefs  December  14,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  appeals  from  the  judgment  dismissing 
his  demand  for  a  separation  from  bed  and  board  from  his  wife. 

The  petition  alleges  '^  the  dispositions  of  plaintiff  and  bis  wife  to 
be  not  congenial;"  that  their  living  together  is  insupportable;  that 
her  ill  treatment  of  plaintiff  is  partly  manifested  by  her  submission  to 
the  control  of  her  relatives,  and  that  she  thus  ignores  the  marital 
deference  and  authority. 

The  testimony  to  support  the  demand  is  of  the  same  general 
character  as  the  petitioner's  allegations,  and  the  witnesses  are  the 
father  and  brother-in-law  of  the  defendant  and  the  parents  of  the 
plaintiff.  The  statements  of  the  witnesses  are  in  effect  that  the  dis- 
positions of  the  spouses  are  not  congenial,  and  as  a  result  their  living 
together  is  insupportable;  that  the  wife  has  ill  treated  the  husband, 
and  that  this  perpetual  ill  treatment  has  caused  their  separation,  and 
all  the  witnesses  announce  they  are  satisfied  the  spouses  can  not  live 
tosrethec  The  service  of  the  petition  was  accepted.  No  answer 
was  tiled.  There  seems  to  have  been  no  cross-examination  of  the 
witnesses  and  there  has  been  no  appearance  on  behalf  of  the  wife 
in  this  court. 

If  the  causes  for  the  separation  are  alleged  and  proved,  the 
absence  of  any  opposition  by  the  defendant  will  not  in  the  least 
affect  the  validity  of  the  judgment.  But  as  marriage  can  not  be 
dissolved  by  consent,  it  is  especially  obligatory  on  courts  in  a 
case  like  this,  when  no  defence  is  made,  to  exact  proof  of  the 
causes  for  the  separation.  Mere  want  of  congeniality  of  hus- 
band and  wife  is  not  among  these  cases  specified  in  the  Code  to  au- 
thorize the  judgment  of  separation  (Civil  Code,  Art.  138).  Nor  in 
our  jurisprudence.     The  contract  the  Code  declares  is  designed  to 
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endare  till  the  death  of  one  of  the  spouses,  and  the  law  supposes 
their  mutual  efforts  will  produce  the  harmony  that  should  exist  be  - 
tween  man  and  wife.  Hence  in  the  causes  for  separation  the 
prominent  ground  of  the  petition  finds  no  place  and  can  exert  no 
infiuence  unless  it  leads  to  the  grievances  for  which  the  Code  de- 
clares the  contract  of  marriage  may  be  dissolved  (Code,  Art.  138) . 

Apart  from  the  alleged  dissimilarity  of  disposition  of  the 
spouses  we  have  the  general  allegation  of  the  ill  treatment  of  the 
husband.  The  adequacy  of  this  alleged  cause  can  only  be  ascer- 
tained by  the  specification  and  proof  of  the  acts  or  conduct  of  the 
wife.  The  general  statement  of  the  witnesses  of  all  ill  treatment 
announces  merely  the  conclusion  without  disclosing  the  basis  on 
which  that  conclusion  rests.  There  must  be  allegation  and  proof  of 
the  facts  constituting  the  ill  treatment  to  authorize  the  decree  dis- 
solving the  marriage.  We  have  besides  the  expression  of  opinion 
from  the  witnesses  that  the  spouses  can  not  live  together  as  man 
and  wife.  But  that  question  is  for  the  courts,  not  for  the  witnesses. 
In  an  early  case  affirming  the  necessity  for  proof  of  the  cause  for 
the  separation,  in  rejecting  the  admission  of  the  spouse  as  testimony » 
the  citation  from  Pothier  is  introduced  in  the  decision,  that  the  judg- 
ment must  rest  on  la  grande  connaisaance  de  cause,  and  in  the  same 
opinion  the  court  declares  the  facts  must  be  shown  to  authorize  the 
judicial  dissolution  of  the  marriage  tie.  Harman  vs.  McLelland,  1& 
La.,  p.  26. 

It  is  urged  that  in  suits  for  separation  from  bed  and  board  the 
testimony  required  is  less  stringent  than  that  exacted  in  suits  for 
divorce.  The  law  will  grant  a  divorce  in  the  first  instance  fer  grave 
causes.  Amendment  acts  1877,  No.  122.  For  causes  less  serious  the 
law  supposes  a  reconciliation  possible,  and  to  afford  that  opportu- 
nity allows  a  year  to  elapse  before  granting  a  divorce,  and  then 
requires  proof  of  no  reconciliation.  C.  C,  Acts  139-152.  The 
decree  for  divorce  when  there  is  no  reconciliation  is  the  sequel  of 
the  decree  for  separation.  The  policy  of  the  law  that  the  marriage 
can  not  be  dissolved  without  allegation  and  proof  of  one  or  more  of 
the  causes  specified  by  the  Code  is  more  imperative  in  enacting 
proof  for  the  cause  for  separation  because  the  final  decree  for 
divorce  without  any  such  proof  follows  the  preliminary  judgment  of 
separation. 

In  our  opinion  the  lower  court  properly  dismissed  the  suit,  and  the 
decision  of  the  lower  court  is  affirmed. 
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No.    12,673.  4jrm7 

I  52    623| 

State  ex  rel.  Joseph  Alcide  Babin  vs.  Hon.  Felix  Voorhibs,     ' 

JUDQE. 

When  an  inferior  court,  aeting  within  what  it  olaims  to  be  its  exclusive  jurisdic- 
tion in  the  enforcement  and  ascertainment  of  rights  of  litigants  before  it, 
finds  itself  paralyzed  in  its  action  by  writs  of  certiorari  or  prohibition  from  a 
superior  court  based  on  a  claim  of  the  latter  that  its  appellate  jurisdiction 
extended  over  it  touching  the  matters  before  it,  and  when  such  Inferior  court, 
through  its  judge,  is  alone  made  party  defendant  to  the  writs,  the  judge  o{ 
such  court  is  justified  and  authorized  in  calling  to  the  judicial  attention  of  the 
Supreme  Court  the  facts  and  Issues  raised,  to  the  end  that  the  latter  may  take 
such  action  in  the  premises  as  will,  while  safeguarding  the  rights  of  private 
litigants.  Insure  the  performance  of  their  respective  duties  by  the  different 
judicial  tribunals  of  the  State,  and  the  observance  by  them  of  the  limitations 
upon  their  respective  powers. 

The  Supreme  Court  has  repeatedly  exercised  its  powers  over  the  manner  of 
executing  judgments  which  it  had  passed  on  upon  appeal  and  of  seeing  that 
their  provisions  were  carried  out. 

District  courts  have  power  to  send  writs  of  «r//V»rarf  and  prohibition  to  justices 
of  the  peace  in  certain  classes  of  cases,  and  when  their  jurisdiction  to  that  end 
has  been  Invoked  In  a  particular  case  as  being  one  of  that  character,  they  are 
entitled  to  issue  tentative  writs  and  to  primarily  determ  ne  whether  their 
jurisdiction  legally  extends  to  the  ultimate  affording  of  the  relief  asked. 

Justices  of  the  peace  ordered  by  such  writs  to  send  up  their  records  for 
examination  should  obey  the  order. 


0 


N  APPLICATION  for  Write  of  CertioraH  and  Prohibition. 


Foster  <&  Brouasard  and  J*.  L.  Haase  for  Relator. 


Andrew  Thorpe  and  T.  H,  Thorpe  for  Respondent. 


Submitted  on  briefs  November  30,  1897. 
Opinion  banded  down  December  28,  1897. 


Application  for  Writs  of  Certiorari  and  Prohibitign. 

The  relator  is  a  justice  of  the  peace  in  the  parish  of  Iberia,  in 
whose  conrt  R.  F.  and  J.  C.  Broussard  instituted  a  suit  against  and 
obtained  judgment  against  Adrien  Gonsonlin  for  the  sum  of  seventy- 
six  dollars.  Defendant  having  appealed  to  the  District  Court,  that 
conrt  rendered  a  judgment  in  the  following  words:     *-  Reserving  to 
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plaintiffs  their  right  of  action  in  law,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  lower  court  be  avoided,  reversed 
and  set  aside  at  plaintiffs'  costs,  and  that  the  judgment  be  remanded 
to  the  lower  court  for  execution." 

On  application  for  a  new  trial,  or  rehearing,  this  judgment  was 
modified  as  fdllows:  <^The  court  is  of  the  opinion  that  its  former 
decree  is  too  sweeping.  While  still  adhering  to  its  opinion,  regard- 
ing the  liability  of  Adrien  Gonsoulin,  the  court  is  of  the  opinion  that 
justice  demands  that  this  case  be  remanded  to  the  lower  court  to 
allow  plaintiffs  to  make  the  cane  growers  who  refuse  to  pay  the  two 
per  cent,  parties  to  this  suit,  contradictorily  with  whom  these  pro- 
ceedings must  be  carried  on.  The  court,  therefore,  grants  the  new 
trial  for  the  purpose  merely  of  remanding  the  case  to  the  lower 
court  for  further  proceedings. 

On  the  return  of  the  case  to  the  justice's  court,  the  plaintiffs  dis- 
missed the  suit,  and  immediately  instituted  one  hundred  and  forty- 
three  suits  before  the  same  justice  of  the  peace,  in  each  of  which 
Adrien  Gonsoulin  was  made  a  co-defendant  with  one  of  the  '^  cane 
growers  "  erdered  by  the  District  Court  to  be  made  parties  to  the 
remanded  suit. 

The  amount  in  controversy  in  each  of  these  suits  was  below  the 
amount  which  was  necessary  to  authorize  any  judgment  which  might 
be  rendered  therein  to  be  appealed  to  the  District  Court.  In  each  of 
the  suits  an  absolute  judgment  for  money  was  rendered  against  the 
defendants. 

Gonsoulin  applied  to  the  District  Court  for  writs  of  certiorari  and 
prohibition,  which  wero  ordered  to  be,  and  were,  in  fact,  issued  and 
served.  In  his  petition  for  the  writs,  after  reciting  the  facts  above 
stated,  he  averred  that  disregarding  the  positive  mandate  of  the 
District  Court,  R.  F.  &  J.  C.  Bronssard  had  sued  and  obtained  judg- 
ments against  him  in  the  said  one  hundred  and  forty- three  suits, 
involving  the  same  matters  passed  upon  by  the  District  Court.  That 
in  one  of  these  suits,  viz. :  Suit  No.  90,  on  the  docket  of  the  justice 
of  the  peace,  the  plaintiff  had  in  order  to  satisfy  the  judgment 
therein,  which  was  for  thirty -five  cents,  seized,  under  a  writ  of  fieri 
/ooioa,  a  mule  belonging  to  relator  worth  one  hundred  dollars. 

That  to  protect  himself  he  enjoined  such  seizure,  which  injunc- 
tion, upon  trial  before  the  said  justice  of  the  peace,  was  dissolved. 

That  by  the  judgment  of  the  District  Court  on  appeal,  it  waa 
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decreed  '<  that  no  personal  judgment  could  be  rendered  against 
him"  (Gonsoulin)  and  the  case  was  remanded  to  the  justice's  court 
solely  for  the  purpose  of  making  sundry  cane  growers  parties  to 
plaintiffs'  demand,  with  whom  the  (plaintiffs)  therein  were  ordered 
to  try  contradictorily  the  issue  Involved  in  their  claim. 

That  the  suits,  judgment,  seizure  and  all  the  proceedings  before 
the  justice  of  the  peace  were  null,  void  and  of  no  effect  and  in 
detiance  of  a  mandate  issued  out  of  a  superior  court.  That  the 
causes  of  action  and  demands  made  therein  were  ree  judicata,  and  a 
further  **  instance"  would  work  to  him  irreparable  injury. 

It  was  in  view  of  these  premises  that  writs  of  prohibition  were 
applied  for,  to  be  directed  to  the  justice  of  the*  peace,  prohibiting, 
commanding  and  directing  him  to  desist  and  refrain  from  interfering 
in  any  manner  with  his  (Gonsoulin's)  property  in  matters  growing 
out  of  the  controversies  above  related,  and  commanding  him  to  send 
up  all  the  records  pertaining  to  such  suits  and  controversies,  and  to 
entertain  no  further  jurisdiction  until  so  ordered  by  the  District 
Court.  He  prayed  for  all  such  further  orders  and  decrees  as  the 
nature  of  the  case  might  require  and  for  general  relief. 

The  justice  of  the  peace  filed  an  exception  to  the  proceedings  to 
the  '"ffect  that  the  District  Court  was  without  power  under  the  Con- 
stitution of  the  State  to  try  the  writs,  and  reserving  his  right  to  file 
an  answer  and  to  appeal  directly  to  the  Supreme  Court  under  the 
Constitution  in  the  event  of  the  overruling  of  the  exception,  he 
prayed  that  the  writs  be  dismissed  and  he  be  allowed  to  proceed  in 
the  cases  mentioned  in  the  petition  for  the  writs  without  further  in- 
terference from  that  court. 

The  respondent  judge  assigning  as  reason  that  the  law  authorized 
no  such  pleadings;  that  Art.  861  of  the  Code  of  Practice  required 
that  the  inferior  judge  to  whom  this  *'  mandate"  (of  certiorari)  was 
directed  should  send  to  the  superior  court  a  certified  copy  of  the 
record  called  for,  which  copy  should  be  sealed  with  the  seal  of  the 
court  if  it  had  one;  that  Arts.  864  and  865,  Code  of  Practice,  pro- 
vided for  the  manner  of  proceedings  in  such  cases,  assigning  as  rea- 
son that  it  was  on  examinations  of  the  papers  ordered  to  be  pro- 
duced that  the  court  could  decide  as  to  the  legality  or  irregularity  of 
the  proceedings  complained  of,  or  whether  it  had  jurisdiction  of  the 
question  involved,  or  whether  the  writ,  must  be  made  absolute  or 
vacated ;  that  the  questions  raised  in  this  exception  could  only  be 
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reviewed  by  the  District  Oourt,  after  the  respondent  shoald  have 
complied  with  the  order  of  coart,  ordered  that  respondent  comply 
with  the  orders  issued  for  the  District  Ooart,  under  the  writs  of  oer- 
tiorari,  and  that  the  hearing  of  the  same  ba  fixed  for  the  16th  of 
November,  the  second  day  of  the  next  term  of  the  District  Coart  at 
New  Iberia,  Louisiana. 

On  the  day  assigned  the  justice,  through  his  counsel,  alleged 
that,  on  the  return  day  of  the  writs,  he  had  offered  in  court  and  filed 
the  books  of  his  office  appertaining  in  the  cases  referred  to,  and  at 
the  same  time  protested  against  any  decision  on  the  merits  of  the 
writs,  pending  the  decision  on  exception,  to  the  jurisdiction,  which 
he  had  then  filed,  he  averred  that  he  again  produced  said  books  of 
his  office,  and  again  protested  against  any  decision  on  the  merits  of 
the  writs,  until  the  matter  was  taken  to  the  Supreme  Court  to  have 
it  pass  upon  the  question  of  the  jurisdiction  of  the  District  Court  in 
the  matter,  because  if  he  allowed  the  case  to  be  proceeded  with 
further,  he  would  lose  his  rights  in  the  premises;  that  the  District 
Court  would  exceed  its  jurisdiction  in  the  matter  as  defined  by  the 
Constitution  of  the  State,  if  it  proceeded  to  determine  upon  the 
merits  of  the  writs  herein. 

He  renewed  his  protest  against  any  farther  action  in  the  proceed- 
ings by  the  District  Court,  and  served  notice  that  he  would  apply  for 
writs  of  certiorari  and  prohibition  before  the  Supreme  Court  to 
enforce  his  rights  in  the  premises. 

Babin,  the  justice  of  the  peace,  followed  up  this  protest  by  an 
application  to  the  Supreme  Court  for  writs  of  certiorari  and  prohibi- 
tion on  the  grounds  stated  therein. 

The  statement  of  facts  set  forth  in  this  last  application  does  not 
materially  vary  from  the  statement  made  by  Gonsoulin  in  his  petition 
to  the  District  Court. 

Relator  alleges  that  judgment  was  rendered  against  the  defendants 
in  solido  in  the  one  hundred  and  forty-three  cases  referred  to,  and 
that  in  none  of  the  judgments  was  there  a  sufficient  amount  involved 
to  justify  an  appeal  to  the  District  Court.  That  Gonsoulin  had  so 
alleged  in  his  pleadings. 

Relator  prayed  that  writs  of  prohibition  and  certiorari  issue 
directed  to  the  judge  of  theNineteeuth  Judicial  District  Court  '^  pro- 
hibiting, commanding  and  directing  him  to  desist  and  refrain  from 
interfering  in  any  manner  with  relator  in  enforcing  the  collection  of 
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the  said  jndgments  rendered  in  his  court,  and  commanding  him  to 
send  to  the  Supreme  Court  all  the  records  pertaining  to  the  writs, 
and  to  entertain  no  further  jurisdiction  until  so  ordered  by  that  court. 

Upon  the  filing  of  relator's  petition  alternative  writs  issued,  and 
the  District  Judge  made  return  as  follows : 

That  in  obedience  to  the  mandate  of  the  Supreme  Court  the 
respondent  filed  and  produced  copies  of  the  proceedings  had  before 
him  in  the  matter  of  State  ex  rel.  Gonsoulin  vs.  J.  A.  Babin,  Justice 
of  the  Peace,  et  al.,  the  petition  of  Gonsoulin  for  writs  of  certUn^ari^ 
etc.,  the  order  of  the  court — the  exceptions  filed  by  the  respondent 
Babin,  and  the  written  reasons  of  respondent  when  overruling  the 
exceptions  in  the  jndgments  in  case  of  Broussard  vs.  Gonsoulin. 

That  these  were  the  only  proceedings  which  were  had  before  him, 
inasmuch  as  the  said  relator,  Babin,  had  not  complied  with  the  order 
of  court  when  he  notified  respondent  of  his  intention  to  apply  to  this 
court  for  writs  of  certiorari,  etc. 

That  in  December,  1896,  the  case  of  Broussard  vs.  Gonsoulin  came 
on  appeal  betore  his  court  from  the  Third  Justice  Court,  relator, 
Babin,  being  the  judge  of  that  court. 

That  the  judgment  in  that  case  was  reversed ;  that  the  District 
Court  decreed  that  the  appellant,  Gonsoulin,  was  not  personally 
liable,  being  a  mere  stakeholder  of  funds  belonging  to  a  number  ot 
cane  growers  of  Iberia  parish,  who  were,  in  fact  and  in  reality,  the 
only  parties  interested  in  the  matters  involved  in  said  suit.  That  the 
case  was  remanded  to  the  lower  court  in  order  that  these  cane  growers 
alone  be  made  parties  to  the  suit,  in  order  that  the  whole  litigation 
might  be  settled  by  a  single  judgment. 

That  on  the  third  of  May,  1897,  Adrien  Gonsoulin  filed  a  complaint 
in  his  court,  in  which  he  set  forth  that  the  relator  in  this  case,  J.  A. 
Babin,  disregarding  the  decree  of  the  Nineteenth  Judicial  District 
Court  had  parceled  out  the  case  thus  remanded  to  his  court  for 
specified  purposes  recited  as  above  into  one  hundred  and  forty -three 
cases  in  order  to  divest  the  District  Court  of  jurisdiction,  and  had 
rendered  judgment  against  him  personally  in  all  these  cases  when 
the  District  Court  had  decreed  (the  decree  being  a  finality)  that  he 
was  not  personally  bound  to  Broussard  et  ale,,  and  he  prayed  for 
writs  of  certiorari,  etc. 

That  the  writs  were  issued  and  made  returnable  on  the  first  day  of 
the  September  term.    That  on  the  return  day  ther&of ,  respondent 


1722  SUPREME  COURT  OF  LOUISIANA. 

state  ex  rel.  Bab  In  t8.  Jadge. 

Babin,  instead  of  complying  with  the  order,  filed  exceptions,  which 
were  overmled. 

That  ap  to  that  date  he  had  not  complied  with  the  order. 

That  respondent  had  been  informed  of  these  facts  concerning  the 
parceling  out  of  the  original  suit  of  Broussard  vs.  Gonsoolin,  into 
one  hundred  and  forty-three  cases,  by  the  sworn  petition  of  Adrien 
Gonsoulin. 

That  he  had  not,  even  at  that  hour,  assumed  jurisdiction  over  this 
matter,  as  the  ruling  on  the  exceptions  would  clearly  demonstrate. 

That  while  it  was  true  that  writs  of  certiorari  and  prohibition  can 
issue  only  from  the  Supreme  Oourt  in  the  exercise  of  its  supervisory 
powers  over  inferior  courts  in  cases  when  powers  not  granted  have 
been  usurped  by  those  courts;  or  when  they  refuse  to  perform  some 
duty  plainly  imposed  by  Uw,  and  which  they  have  no  discretion  to 
withhold ;  or  where  there  is  an  absence  of  other  adequate  remedy 
by  appeal  or  otherwise,  it  is  also  true  that  the  District  Court  has  the 
power  to  issue  those  writs  in  aid  of  its  appellate  jurisdiction  and  to 
enforce  its  decrees.     C.  P.  180,  181,  877. 

That  Arts.  855  and  860  of  the  Code  of  Practice  were  not  repealed 
by  Art.  90  of  the  Constitution;  nor  did  he  think  that  this  constitu- 
tional provision  was  meant  to  infringe  on  the  right  and  powers  of 
courts  of  justice  to  enforce  obedience  to  their  decrees  and  to  elimi- 
nate the  powers  necessary  for  the  exercise  of  their  respective  juris- 
dictions, even  though  the  same  should  be  not  expressly  given  by 
law.     C.  P.  877. 

That  if  this  power  were  denied  to  the  court  over  which  he  pre- 
sided, as  judge  he  would  be  unable  to  uphold  his  jurisdiction  when 
interests  of  the  highest  magnitude  were  to  be  settled  by  his  decis- 
ions. That  the  exercise  of  this  power  would  be  neutralized,  unless 
respondent  could  (as  in  this  instance)  order  the  judge  of  the  lower 
court,  who  is  charged  with  treating  with  such  contempt  the  mandates 
and  decrees  of  respondent's  court,  to  produce  his  records  that  the 
matter  be  examined  into  and  sifted.  How  (he  asked)  could  this  be 
done  unless  by  rule  for  contempt  or  by  writs  of  certiorari  and  prohi- 
bition? 

That  the  jurisdiction  of  the  court  of  which  he  was  the  presiding 
judge  had  certainly  attached  in  the  case  of  Broussard  vs.  Gtonsoulin. 
That  a  decree  had  been  rendered  in  that  case  in  favor  of  Gon- 
soulin, exonerating  him  from  all  personal  liability  toward  Broussard. 
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That  it  was  nnqaeationable  tbat  that  case  was  remanded  to  the  conrt 
presided  over  by  relator,  Babin,  for  the  sole  parpose  of  making  par- 
ties to  the  sait  the  very  same  parties  who  had  since  been  made 
defendants  in  the  one  handred  and  forty- three  suits  into  which  the 
original  suit  was  parceled  ont  to  divest  the  District  Ooart  of  its  Juris- 
diction. 

That  if  the  sworn » allegations  of  Gonsoulin  were  true,  and  so  far 
he  stood  uncontradicted,  then  the  disregard  of  relator,  Babin,  to  the 
mandate  of  the  District  Oourt ;  his  contempt  of  the  mandate  of  the 
court  shown  by  doing  the  very  reverse  of  which  he  was  ordered  to 
do;  his  rendering  personal  judgments  against  Gonsoulin  when  the 
District  Coarb  had  decreed  that  he  was  not  personally  bound;  all  of 
these  illegal  and  arbitrary  acts  of  the  relator,  Babin,  could  certainly 
not  divest  the  District  Oourt  of  its  appellate  jurisdiction. 

That  he  had  overruled  the  exceptions  of  the  relator,  Babin,  because 
Art.  861  of  the  Oode  of  Practice  admitted  of  no  exception,  and 
because  respondent  could  not  pass  on  the  question  of  jurisdiction 
without  an  inspection  ofv  the  records  of  the  justice's  court.  And 
because,  if  the  averments  of  Gonsoulin  were  true,  grave  injustice  had 
been  done,  not  only  to  Gonsoulin,  who  would  remain  without  redress 
(should  the  court  make  the  writs  absolute) ,  but  also  to  one  hundred 
and  forty -three  parties  who  would  be  unnecessarily  and  wantonly 
mulcted  in  heavy  costs,  without  being  able  to  appeal;  and  because 
the  decree  of  the  court  over  which  respondent  presided  would  have 
been  most  flagrantly  violated  and  spurned  by  the  relator  without  the 
means  left  to  the  court  to  have  its  authority  respected. 

That  the  relator  disclosed  in  himself  no  interest  to  sue  out  the 
writs  of  certiorari  and  prohibition. 

That  from  the  nature  of  the  cause  he  could  have  no  interest 
therein ;  he  being  neither  plaintiff  nor  defendant  in  the  suits  before 
him,  and  neither  his  right  to  his  office,  or  the  emoluments  thereof 
being  involved. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  question  which  meets  us  at  the  threshold  is 
whether  the  relator  occupies  such  a  position  and  has  such  a  legal 
interest  in  the  matter  submitted  to  us  herein  as  to  ask  a  decision  upon 
the  same  at  our  hands  and  to  call  into  exercise  the  supervisory 
powers  conferred  upon  us  by  Article  90  of  the  Oonstitution. 
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It  is  claimed  "  that  he  had  no  legal  personal  interest  in  the  orii^nal 
salt  of  R.  F.  &  J.  C.  Broussard  ys|.  Adrlen  Gonsoulin  instituted  in 
his  conrt,  and  that  he  has  none  now  in  the  one  hundred  and  forty- 
three  eases  which  were  brought  by  those  same  plaintiffs  [after  the 
remanding  of  the  original  suit  and  its  continaance]  against  Gonsoulin 
and  the  different  cane  growers  interested  in  the  funds  in  his  hands. 

'<  That  the  effect  of  the  writs  of  certiorari  and  prohibition  which 
issued  from  the  District  Oourt  though  directed  to  the  justice  of  the 
peace  was  to  tie  up  the  plaintiffs  in  the  one  hundred  and  forty- three 
suits  in  the  enforcement  of  their  rights — that  they  were  the  real 
parties  in  interest  and  it  was  for  them  and  not  the  present  relator  to 
complain  if  their  rights  were  illegally  interfered  with ;  that  he  is 
improperly  championing  their  rights  of  third  parties."  It  is  cer- 
tainly a  very  unusual  proceeding  for  the  judge  of  a  court  whose 
jurisdiction  and  authority  in  certain  proceedings  before  him  have 
been  called  in  question  by  writs  of  certiorari  and  prohibition  issuing 
from  8  conrt  claiming  to  have  appellate  jurisdiction  over  him  in  the 
matters  complained  of  in  the  writs,  to  have  recourse  himself  to  the 
Supreme  Oourt  for  relief  from  such  writs  by  counter  writs  of  certio' 
rari  and  prohibition  from  the  latter  court.  Ordinarily  the  parties  to 
the  suit  or  suits  in  which  the  proceedings  are  stayed  take  action 
themselves. 

The  reasons  assigned  by  the  justice  for  his  course  is  *'  that  he  is 
interested  officially  as  a  State  officer  in  having  his  legal  jurisdiction, 
when  illegally  interfered  with,  maintained;  that  the  method  of  pro- 
ceeding resorted  to  will  avoid  the  bringing  of  a  multiplicity  of  suits, 
and  that  he  has  a  personal  interest  in  the  matter  of  the  costs  in  the 
various  suits  in  his  court."  Article  90  of  the  Constitution  declares 
that  <'the  Supreme  Court  shall  have  control  and  general  supervision 
over  all  inferior  courts.  They  shall  have  power  to  issue  writs  of 
certiorari,  prohibition,  marhdamua,  quo  warranto,  and  other  remedial 
writs." 

The  grant  of  power  for  the  purposes  indicated,  could  scarcely  have 
been  conveyed  in  broader  or  more  sweeping  language.  Excluding 
the  provisions  of  the  Constitution  relative  to  the  original  jurisdiction 
of  the  Supreme  Court,  and  those  limiting  its  appellate  jurisdiction, 
the  right  and  power  of  supervision  over  other  courts  comes  to  this 
conrt  untrameled  by  restrictions. 

It  is  our  province  and  duty  under  this  delegation  of  authority  to 
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prevent  the  clashing  of  eonrts  touching  their  respective  jurisdiction 
by  settling  disputed  questions  in  respect  thereto,  and  to  keep  the 
different  courts  though  acting  inside  of  their  general  jurisdiction 
from  acting  outside  or  beyond  the  law. 

The  circumstances  or  conditions  under  which  our  powers  in  those 
matters  should  be  called  into  exercise  were  not  fixed  by  the  Oonsti- 
tution,  but  left  to  be  determined  by  this  court  in  such  manner  as 
would  best,  in  its  opinion,  subserve  the  object  and  purposes  of  the 
grant. 

We  are  of  the  opinion  that  when  an  inferior  court,  acting  within 
what  it  claims  to  be  its  exclusive  jnrisdiction  in  the  enforce- 
ment and  ascertainment  of  rights  of  litigants  before  it, 
finds  itself  paralyzed  in  its  action  by  writs  of  certiorari  or 
prohibition  from  a  superior  court  based  on  the  claim  of  the  latter 
that  it  has  appellate  or  supervisory  jurisdiction  over  it  touching  the 
matters  before  it,  and  when  as  in  this  instance  it  through  its  judge 
is  alone  made  a  party  defendant  in  the  writs,  it  is  justified  and  author- 
ized in  calling  to  the  judicial  attention  of  this  court  the  facts  and 
the  issues  raised,  to  the  end  that  it  take  such  action  in  the  premises 
as  will,  while  safeguarding  the  rights  of  private  litigants,  ensure  the 
performance  of  their  respective  duties  by  the  different  judicial  tri- 
bunals of  the  State  and  the  observance  by  them  of  the  limitations 
upon  their  respective  powers.  Had  the  relator  in  this  case  made 
answer  to  the  writs  of  certiorari  and  prohibition  which  issued  to  him 
from  the  District  Oourt,  but  none  the  less  the  writs  had  been  made 
absolute,  and  had  the  matter  been  susceptible  of  an  appeal  [as  seems 
in  a  qualified  degree  to  be  the  practice  in  California  (26  Pac.)],  we 
are  of  the  opinion  that  the  present  relator  as  the  party  and  the  sole 
party  to  the  record  would  have  had  sufficient  legal  interest  in  the 
subject-matter  to  have  taken  such  appeal.  Having  been  called  into 
court  as  a  defendant  the  party  who  called  him  in  could  scarcely  be 
heard  to  dispute  or  deny  his  power  to  defend.  His  interest  .to 
^^  appeal "  would  be  neither  greater  nor  less  than  his  interest  to  have 
tested  through  the  present  proceeding  the  matter  submitted  to  us. 
The  issues  before  the  court  would  be  identical  though  presented  in  a 
different  form.  If  the  justice  of  the  peace  asserting  his  right  of 
exclusive  jurisdiction  had  ignored  the  writs  (as  it  wa3  intimated  in 
the  case  of  State  ex  rel,  Hirsch  vs.  Judge,  39  An.  98,  he  would  be 
authorized  to  do  if  his  pretensions  were  well  founded),  had  been 
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declared  in  contempt  for  so  doing  by  the  superior  court  and  sen- 
tenced to  be  punished  he  would  have  been  authorized,  in  his  own 
name,  to  have  the  issues  raised  tested  by  this  court,  though  collater- 
ally. Situated  as  is  this  court  under  the  Constitution,  we  see  no 
reason  for  forcing  matters  to  take  such  a  form  to  obtain  a  judicial 
decision. 

The  8tatu8  of  the  courts  with  respect  to  writs  of  certiorari  and  pro- 
hibition is  not  identical  with  that  which  they  occupy  under  writs  of 
injunction. 

The  latter  writ  runs  to  the  parties  litigant,  while  the  former  are 
directed  against  the  courts  themselves. 

We  appreciate  that  the  relator  does  not  stand  charged  with  rep- 
resenting directly,  in  his  official  capacity,  the  private  rights  of  the 
plaintiffs  in  the  one  hundred  and  forty-three  cases  which  were  insti- 
tuted in  his  court,  and  that  he  may  not  as  fully  and  fairly  present 
as  they  might  do  themselves  their  legal  rights,  and  that  any  judg- 
ment we  might  render  adverse  to  them  might  not  in  their  absence 
conclude  them,  but  the  conclusions  we  have  reached  in  this  particu- 
lar case  obviate  those  objections  on  the  present  occasion.  We  think 
we  have  a  sufficient  basis  on  which  to  rest  judicial  notice  of  and  on 
which  take  judicial  action  upon  relator^ s  allegations  and  prayer. 

We  understand  the  contention  of  the  District  Judge  to  be  that  the 
matter  in  dispute  in  the  original  suit  of  R.  P.  and  J.  0.  Broussard 
brought  in  relator's  court,  being  seventy -seven  dollars,  brought  it 
within  the  appellate  jurisdiction  of  the  District  Court.  That  when 
there  on  appeal  it  was  finally  decided,  so  far  as  Qonsoulin  wa<4  con- 
cerned, in  his  favor.  That  the  latter  was  entitled  in  the  justice^s 
court  to  the  benefit  of  that  judgment,  and  the  plea  of  res  Judicata^ 
whether  set  up  in  the  original  suit  after  it  had  been  remanded,  or  in 
any  new  suit  which  might  be  subsequently  instituted  in  that  court  on 
the  same  claim  after  the  plaintiffs  had  on  the  remanding  of  the  cause 
to  .the  justice's  court  discontinued  the  first  suit.  That  the  District 
Court  having  rendered,  on  appeal,  the  final  decision  which  it  had  in 
Oonsoulin's  favor,  its  appellate  jurisdiction  with  respect  thereto  did 
not  terminate  with  the  rendition  of  the  same,  but  continued  over  it 
for  supervisory  purposes  until  its  final  execution.  That  the  justice 
of  the  peace,  in  view  of  that  judgment,  was  not  authorized  nor  justi- 
fied in  allowing  the  plaintiffs  to  split  up  the  same  claim  from  which 
Gonsoulin  had   been  declared   not   liable  by  the  judgment  of  the 
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District  Coart  into  one  hundred  and  forty -three  different  claims 
against  him  and  to  render  itself  that  number  of  personal  judgments 
against  him  aggregating  precisely  the  original  amount  demanded  of 
him.  That  this  was  by  indirection  to  destroy  the  judgment  of  the 
District  Court  in  Oonsoulin's  favor  and  to  defy  the  authority  of  the 
District  Court. 

He  maintains  that  under  Arts.  130,  617  et  seq,  and  629  of  the  Code 
of  Practice  the  "appellate**  jurisdiction  of  the  District  Court  re- 
mains in  full  force  over  the  judgment  rendered  in  favor  of  Gonsoulin 
so  as  to  see  that  it  is  not  violated  or  disregarded  though  the  powers 
to  be  exerted  in  that  respect  might  be  "  supervisory  "  as  to  form. 
He  maintains  that  the  District  Court  is  vested  with  power  and  au- 
thority, in  aid  of  its  appellate  jurisdiction,  to  issue  writs  of  certiorari 
and  prohibition  to  justices  of  the  peace,  and  that  his  action  in  the 
premises  was  in  aid  of  such  jurisdiction. 

He  denies  that  he  has  ever  passed  upon  the  merits  of  Gonsoulin's 
application  for  relief  through  the  writs  which  had  issued,  and  asserts 
that  the  writs  had  issued  simply  to  examine  into  with  a  view  of 
determining  afcer  examination  and  return  what  his  powers  in  the 
particular  case  under  its  circumstances  would  be. 

He  charges  that  the  justice  of  the  peace  though  ordered  to  pro- 
duce his  records  had  failed  to  do  so,  and  asserts  that  matters  are  still 
in  abeyance  in  and  undecided  by  the  District  Court  as  to  whether  the 
writs  could  and  should  be  made  absolute  or  not. 

Relator  asserts  as  a  fact  that  he  had  obeyed  the  orders  of  the  Dis- 
trict Court  and  produced  his  records  as  directed — that  he  had  ex- 
cepted to  the  jurisdiction  of  the  District  Court  in  the  premises — that 
his  exception  had  been  overruled,  and  that  he  had  done  everything 
on  his  part  required  by  the  court  as  a  condition  precedent  to  invoking 
its  supervisory  powers. 

Relator  may  have  taken  the  records  which  the  District  Court 
ordered  to  be  produced  to  the  court  house,  but  it  is  evident,  we 
think,  that  he  never  delivered  them  to  the  clerk  of  the  court  or 
submitted  them  for  examination  as  required  to  do.  On  the  contrary 
he  met  the  proceedings  directed  against  him  by  an  exception 
calling  into  question  the  right  and  power  of  the  District  Court  **  to 
try  the  writs.*'  He  made  no  return  or  answer  to  the  writs,  but  sim- 
ply reserved  his  right  to  file  an  answer  should  his  exception  be  over- 
ruled.    Instead  of  doing  so,  when  overruled,  he  instituted  the  pres- 
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ent  proceeding  in  this  court,  the  very  object  of  which,  it  seems  to 
ns,  is  to  jastify  him  in  declining  to  submit  his  records  to  the  District 
Oonrt.  His  records  come  to  us  not  from  the  District  Oourt,  bat 
through  certified  copies  attached  to  relator's  application.  The  Dis- 
trict Oourt  has  not  as  yet  made  the  writs  absolute,  as  haying  been 
issued  in  a  case  legally  calling  for  such  action  from  it.  It  is  true  the 
pleadings  filed  here  by  the  District  Judge  indicate  what  probably 
would  have  been  its  ruling  had  relator  complied  with  the  order  to 
produce  his  records,  but  the  fact  remains  that  no  final  action  has 
been  taken  by  that  court  on  Gonsoulin's  application  for  relief.  Nan 
constat  that  the  District  Oourt  might  not  have  reached  (and  may  not 
yet  reach)  «  different  conclusion  had  matters  been  presented  to  the 
District  Judge  in  a  different  manner,  and  with  written  reasons 
assigned  and  authorities  cited.  Relator  has  evidently  construed  the 
decisions  of  this  court  in  the  cases  of  State  ex  rel.  Gas  Light  Com- 
pany vs.  Judge,  37  An.  287;  State  ex  rel,  Hirsch  vs.  Judge,  39  An. 
98,  and  State  ex  rel.  Sweeney  vs.  Judge,  39  An.  821,  to  mean  that  in 
no  class  of  cases  and  under  no  circumstances  are  District  Courts 
vested  with  authority  to  issue  writs  of  certiorari  and  prohibition  to 
justices  of  the  peace,  but  that  the  Supreme  Oonrt  had  exclusive 
authority  to  pass  upon  all  disputed  questions  between  the  District 
Courts  and  justices  of  the  peace,  for  which  such  writs  are  to  be 
availed  of  as  the  proper  method  for  relief. 

The  decisions  in  question  aflSrm  the  power  of  this  court  to  issue 
such  writs  under  its  supervisory  powers,  whether  cases  be  appealable 
or  non- appealable,  and  that  that  power  is  exclusive  in  a  certain  class 
of  cases  or  under  certain  circumstances,  but  they  did  not  intend  to 
declare  that  the  powers  granted  by  Arts.  130,  617,  et  aeq.j  and  629  of 
the  Code  of  Practice  did  not  refer  to  Districts  Courts  in  their  rela- 
tions with  the  proceedings  of  justices  in  proper  cases.  Art.  130  of  the 
Code  of  Practice  declares  that  all  judges  possess  the  powers  neces- 
sary for  the  exercise  of  their  respective  jurisdictions  though  the 
same  be  not  expressly  given  by  law,  while  Arts.  617,  618,  629  are  to 
the  effect  that  "  the  execution  of  judgments  belongs  to  the  courts  by 
which  the  cases  have  been  tried  in  the  first  instance,  whether  such 
judgments  have  been  afiQrmed  or  reversed  on  appeal.  Therefore  the 
Court  of  Appeals  whether  it  affirm  or  reverse  the  judgment,  or 
whether  it  has  rendered  another  definitive  judgment  in  the  cause, 
must  send  the  same  to  the  inferior  court  in  order  that  it  may  be 
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ezecated.  It  is  for  the  coart,  whether  appellate  or  inferior,  which 
has  rendered  the  judgment  to  take  cognizance  of  the  manner  of  the 
execution  when  the  proper  manner  of  executing  it  is  to  be  deter- 
mined." 

This  court  has  repeatedly  exercised  its  powers  over  the  manner  of 
executing  the  judgments  which  it  had  passed  on  upon  appeal  and  of 
seeing  that  the  provisions  were  carried  into  effect.  State  ex  rel.  Con- 
struction Company  vs.  Tax  Collector,  48  An.  32. 

We  are  of  the  opinion  that  such  action,  though  taken  after  a  judg- 
ment has  been  rendered  on  appeal,  may  well  be  referred  to  as  <<mat- 
ter  connected  with  appellate  jurisdiction  having  a  tendency  to  aid  it 
or  make  it  effectual."  State  of  Louisiana  vs.  Judge  of  the  First  Dis- 
trict, 19  La.  180. 

In  State  ex  rel.  Hirsch  vs.  Judge,  39  An.  98,  this  court  said: 

'*  Article  90  of  the  present  Constitution  vests  this  court  with  control 
and  general  supervision  over  all  inferior  courts,  and  with  power  to 
issue  writs  of  certiorari,  prohibition,  mandamuSi  quo  warranto  and 
other  remedial  writs.  Tne  Constitution  does  not  confer  similar 
supervisory  jurisdiction  on  any  other  court,  whether  it  be  a  District 
Court  or  a  Circuit  Court,  although  it  vests  the  other  appellate  courts 
with  the  power  to  issue  like  writs  in  aid  of  their  appellate  jurisdic- 
tion. These  courts  have,  therefore,  no  power  to  issue  any  of  those 
writs  when  not  in  aid  of  their  appellate  jurisdiction." 

The  District  Court  having  the  power  to  supervise  its  own  judg- 
ments, and  the  case  of  F.  F.  &  J.  C.  Broussard  vs.  Adrien  Qonsoulin 
having  been  before  it,  and  a  judgment  therein  rendered,  we  think  it 
was  within  the  competency  of  that  court  on  the  application  to  it  of 
the  defendant  Qonsoulin,  declaring  that  the  judgment  in  question 
was  being  executed  in  a  manner  different  from  its  terms,  or  that  it 
was  being  actively  violated  by  the  justice's  court,  where  it  origi- 
nated, and  to  which  it  was  remanded,  to  order  the  justice  of  the 
court  to  send  up  his  records  for  examination  with  a  view  of  ascer- 
taining what  the  legal  situation  was,  to  the  end  that  such  action 
should  be  taken  as  the  law  and  the  facts  of  the  case  authorized,  and 
that  it  was  the  duty  of  the  justice  to  comply  with  that  order. 
Whether  the  District  Court  would  be  justified  or  warranted,  after  ex- 
amination, in  making  writs  of  certiorari  or  prohibition,  which  it 
caused  to  issue  to  the  justice,  peremptory  in  a  particular  case  is  a 
different  question  from  whether  it  had  the  jurisdiction  to  simply 
109 
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make  inqniry  through  sach  writs  into  the  subject  matters  com- 
plained of.  Jurisdiction  is  the  power  to  judge — it  includes  the 
power  to  judge  wrongly  as  well  as  rightly. 

We  do  not  think  relator  warranted  in  asking  relief  at  our  hands  in 
the  present  situation  of  affairs.  The  District  Court  having  power  to 
send  writs  of  certiorari  and  prohibition  to  justices  of  the  peace  in  a 
certain  class  of  cases,  when  its  jurisdiction  to  that  end  has  been 
invoked  in  a  particular  case  as  being  one  of  that  character  they  are 
entitled  to  issue  tentative  writs  and  to  primarily  determine  whether 
that  jurisdiction  legally  extends  to  the  ultimate  affording  of  the  relief 
asked.  Relator  had  the  right  to  raise  the  issue  he  did  as  to  the 
power  of  the  District  Court,  and  to  have  that  court  pass  on  that 
exception,  but  none  the  less  he  should  have  produced  and  submitted 
his  records  as  ordered  and  made  his  return  or  answer,  and  enabled 
the  issues  raised  to  be  determined. 

Should  the  justice  reach  an  illegal  conclusion  as  to  his  powers  and 
duties  in  the  particular  case  it  will  be  time  enough  to  have  recourse 
to  this  court  (State  ex  reL  Kirsch  vs.  Judge,  45  An.  1206).  It  may 
well  be,  as  we  have  said,  that  the  District  Court,  on  examination^ 
may  reach  the  conclusion  that  though  he  may  have  intended  on 
appeal  to  render  a  final  judgment  in  favor  of  the  defendant,  Gon- 
sonlin,  that  intention  was  not  carried  out  in  the  decretal  part  of  his 
judgment ;  that  the  plaintiffs  had  the  right  to  discontinue  the  suit 
after  it  was  remanded,  and  that  when  afterward  the  one  hundred 
and  forty-three  suits,  to  which  reference  has  been  made,  were  insti- 
ituted,  matters  were  not  then  in  such  a  condition  as  to  authorize  any 
other  than  the  Supreme  Court  to  take  adverse  action  in  the  premises. 

It  has  not  been  claimed  on  behalf  of  the  cane  growers  made 
co-defendants  with  Gonsoulin  in  the  different  suits  that  the  proceed- 
ings against  them  were  illegal.  The  controversy  is  limited  to  the 
proceedings  against  Gonsoulin.  In  order  that  all  parties  concerned 
be  heard,  we  think  R.  F.  &  J.  C.  Broussard,  the  plaintiffs  in  the 
suits,  should  be  made  parties  to  the  proceedings  in  the  District  Court. 
After  full  consideration,  we  are  of  the  opinion  that  the  orders 
heretofore  given  here  should  be  set  aside,  and  that  relator^s  applica- 
tion be  denied,  but  without  prejudice,  and  it  is  so  ordered  and  de- 
creed. 

Mr.  Justice  Millbr — I  dissent. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  1731 


Hansen  A  Son  vs.  Their  Creditors. 


No.   12,659. 
Thomas  Hansen  &  Son  vs.  Their  Creditors. 

The  agreement  as  to  payment  of  the  fees  of  the  attorney  of  the  mortgage  creditor 
may  be  gathered  from  the  act  of  mortgage  and  the  mortgage  note. 

The  stipulation  that  the  fees  of  the  attorneys  of  the  mortgage  creditors  shall  be 
due  in  case  the  note  after  maturity  Is  put  into  the  hands  of  the  attorney,  i» 
yalid. 

APPEAL  from   the  Twelfth  Judicial  District  Court  for  the  Parish,, 
of  Calcasiea.     Ready  J. 


C.  D.  Mo88  and   Edw,  L.  Wells  for  Mre.  J.  Mailer  Marx  and  Mrs* 
Josma  M.  Cordsen,  Appellants. 


Schwing  &  Moore  for  Opponent,  Appellee. 


Argned  and  subtnitted  December  16,  1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  mortgage  creditors  placed  on  th& 
syndic's  account  for  their  debts  and  attorney's  fees,  from  the  judg- 
ment maintaining  the  opposition  to  the  fees  filed  by  the  second  mort- 
gage creditor  of  the  insolvents. 

The  acts  of  mortgage  stipulate  the  mortgage  is  given  to  secure  the 
debt,  interest  and  the  attorney's  fees  of  the  mortgage  creditor,  and 
in  the  notes  identified  with  the  act  there  is  the  recital  in  case  the 
notes  are  placed  in  the  attorney's  hands  for  collection,  the  fees  fixed 
at  ten  per  cent,  are  to  be  paid.  These  fees  are  singly  and  in  the 
aSS»]^off&te  below  the  amount  necessary  to  give  the  court  jurisdiction 
of  appeals.  The  motion  to  dismiss  the  appeals  is  on  the  ground 
that  the  fees  are  under  two  thousand  dollars.  The  proceeds  in  the 
hands  of  the  syndic  it  is  conceded  exceed  two  thousand  dollars,  and 
that  amount  is  the  test  of  our  jurisdiction. 

It  is  claimed  that  no  attorney's  fees  should  be  allowed,  because 
suits  to  foreclose  the  mortgages  were  not  actually  brought.  But 
besides  the  stipulation  in  the  act  for  the  payment  of  the  fees  of  the 
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attorney  of  the  mortgage  creditor,  there  is  the  agreement  incorpo- 
rated in  the  notes  referred  to  and  for  ali  practical  purposes  part  of 
the  act  that  the  fees  shall  be  paid  in  case  the  notes  are  placed  in  the 
hands  of  the  attorney  for  suit.  The  proof  is  that  these  notes  after 
their  maturity  were  placed  in  the  attorney's  hands  for  salt,  and  fore- 
closures were  deferred  only  because  of  the  debtor's  appeal  for  indul- 
gence. His  cession  of  property  afterward  became  necessary,  the 
notes  being  still  in  the  hands  of  the  attorneys.  In  our  opinion  the 
fees  were  due  and  secured  by  the  mortgage. 

The  amount  of  these  fees  was  placed  on  the  syndic's  account  as 
accruing  to  the  mortgage  creditors  as  part  of  their  debt,  and  the 
appeal  from  the  judgment  disallowing  the  fees  by  the  creditors  it  is 
urged  should  be  by  the  attorneys,  one  of  whom  is  attorney  for  the 
syndic.  The  creditors  were  liable  to  the  attorney  for  these  tees  and 
we  think  had  the  right  to  appeal  from  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  and  that  the  oppositions 
to  the  fees  of  the  attorneys  of  the  mortgage  creditors  be  dismissed, 
the  costs  to  be  paid  by  the  opponent. 


No.   12,646. 
Succession  of  R.  J.  Francez. 

The  fact  that  pjending  administration  of  a  bucccs^ion  the  widow  in  community 
and  heirs  have  made  extra-Jadicially,  withont  objection  on  the  part  of  the 
administrator  or  creditors,  either  a  partial  or  complete  partition  does  not  dis- 
pense the  administrator  from  the  obligations  of  filing^  a  final  account,  making 
the  widow  In  community  and  heirs  parties,  and  accounting  for  oyerything 
which  came  under  his  administration,  or  for  which  he  might  have  been  respon- 
sible. 

If  any  portion  of  the  property  has  by  such  consent  been  withdrawn  from  his  con- 
trol and  possession,  he  should  introduce  the  acts  which  evidence  such  fact,  and 
leave  the  effect  of  the  same  to  be  determined  on  trial  of  his  application  for 
homologation  and  discharge  between  all  parties  In  interest.  The  adminis- 
trator can  not  plead  by  way  of  estoppel,  as  against  a  demand  made  upon  him 
by  the  lieirs  for  a  final  account,  the  fact  of  an  alleged  complete  extra  Judicia 
settlement  between  the  heirs  and  the  widow  in  community  and  the  heirs 
inter  se. 

Vhen  such  an  act  has  been  produced,  and  shows  on  its  face  that  it  is  not  a  final 
petition  as  to  one  of  the  heirs,  the  heir  has  the  right  to  question  Its  scope,  and 
the  opening  of  the  settlement  opens  it  for  discussion  as  to  all.  O.  C.  1412;  Giiy 
vs.  Marionneaux,  20  An.  85S. 
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A  PPEAL  from  the  Seventebnth  Jadicial  District  Coart  for  the  Par- 
^     ish  of  Lafayette.     R,  W.  Elliott,  J.  ad  hoc.      . 


Wm.  Campbell  and  Crow  Girard  for  Administrator,  Appellee. 


Orther  C.  Mouton  for  Opponents,  Appellants. 


Submitted  on  briefs  December  15,  1897. 
Opinion  handed  down  December  29,  1897. 


Dr.  Romain  J.  Francez,  a  resident  of  the  parish  of  Lafayette,  died 
in  said  parish  on  the  28th  of  October,  1892,  leaving  a  widow, 
Atbenais  Bernard,  and  nine  heirs: 

1.  J.  P.  Francez  (a  son  by  a  first  marriage). 

2.  Romain  Francez. 

3.  Aloysia  Francez,  wife  of  Lucien  Cayret. 

4.  Maarice  Francez. 

5.  Cecile  Francez,  wife  of  Qalbert  H.  Qailbean. 

6.  Agnes  Francez,  wife  of  M.  Lazaro. 

7.  Ernest  Francez. 

8.  Qaston  Francez,  and 

9.  Aristide  Francez. 

In  December,  1892,  an  inventory  was  made  in  the  matter  of  the 
succession,  and  J.  P.  Francez  was  appointed  and  qualified  as  admin- 
istrator. 

The  inventory  showed,  under  numbers  from  one  to  eight  therein 
(both  inclusive),  different  tracts  of  land,  amounting  in  value,  in  the 
aggregate,  to  the  sum  of  fourteen  thousand  two  hundred  and  seventy - 
four  dollars;  corporeal  movables  to  the  value  of  five  thousand  four 
hundred  and  sixty rflve  dollars;  notes  and  accounts  to  the  value  of 
one  thousand  and  ninety -five  dollars  and  seventeen  cents,  or  a  total 
active  mass  of  twenty  thousand  eight  hundred  and  thirty -four  dol- 
lars and  seventeen  cents,  and  a  passive  mass  or  debts  due  by  the 
succession  to  the  amount  of  seven  hundred  and  forty -four  dollars. 

On  October  6,  1893,  the  administrator  filed  what  he  termed  a  final 
account. 
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In  this  account  he  deacrlbes  the  entire  mass  of  the  succession  as 
beings : 

1.  The  property  described  in  the  inventory. 

2.  Two  thousand  one  hundred  and  seventy -eij^ht  dollars  and  forty 
cents,  proceeds  of  the  crop  of  1892 ;  and 

3.  Seven  hundred  and  seventy- two  dollars  and  fifty- six  cents,  an 
amount  of  separate  funds  of  the  deceased  received  from  France. 

The  dace  of  his  death  is  taken  from  the  brief  of  appellant's  counsel. 
The  debts  of  the  estate  are  declared  by  him  to  amount  to  sixteen 
hundred  and  eighty -seven  dollars.  He  states  that  the  seven  hundred 
and  seventy -two  dollars  and  fifty-six  cents  received  from  France 
had  been  distributed  between  the  nine  heirs  each  receiving  eighty - 
five  dollars  and  eighty -four  cents,  and  that  the  residue  of  the  com- 
munity property,  consisting  of  the  property  as  inventoried  and  the 
balance  of  cash,  had  been  placed  in  the  possession  of  the  widow  as 
usufructuary. 

Accompanying  this  account  was  a  petition  in  which  the  administra- 
tor prayed  that  due  notice  be  given  by  publication  of  the  filing  of  the 
same ;  that  the  heirs  be  cited,  and  that  after  due  proceedings  the 
account  be  homologated  and  the  administrator  discharged.  No 
prayer  was  made  for  the  citation  of  the  widow  in  community,  and 
neither  she  nor  the  heirs  were  in  point  of  fact  cited. 

On  the  29th  of  December,  1893,  the  heirs  of  the  deceased  trans  - 
ferred  and  delivered  to  his  widow,  Athenais  Bernard,  property 
described  as  ''a  tract  of  land,  situated  in  Lafayette  parish,  contain • 
ing  two  hundred  and  fifty  superficial  arpents,  bounded  north  by  pub- 
lic road,  leading  to  Arneauville  from  Carencro ;  south  by  Ro  Simon 
Mouton  and  Remain  Francez ;  east  by  land  of  estate  of  R.  J.  Francez, 
and  west  by  public  road  and  land  of  Remain  Francez,  together  with 
all  the  buildings  and  improvements  thereon  and  all  the  movables  as 
shown  by  inventory  of  succession  of  R.  J.  Francez." 

The  sale  and  transfer  is  declared  to  have  been  made  *'  for  and  in 
consideration  of  the  price  and  sum  of  six  thousand  one  hundred  and 
seven  dollars,  being  her  full  share  as  coming  to  her  from  the  com- 
munity rights  between  her  and  her  deceased  husband,  Dr.  R.  J. 
Francez,"  and  it  being  further  declared  '*  that  in  consequence  of 
having  received  said  amount  in  property  she  did  then  and  there 
renounce  and  relinquish  all  her  rights  that  she  had  or  might  have 
against  the  sucession  of  her  late  husband  in  favor  of  the  heirs ;  this 
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being  a  full  settlement  on  the  one  hand  and  a  quit- claim  on  the 
other.'' 

On  the  same  day  J.  P.  Francez,  for  himself  and  as  agent  of  the 
other  heirs  of  Dr.  R.  J.  Francez,  sold  and  transferred  to  Maurice 
Francez  (one  of  the  heirs)  property  which  in  the  act  of  sale  was 
described  as  '*  five  hundred  and  thirty  arpents  of  prairie  land  situ- 
ated in  Lafayette  parish,  being  lots  Nos.  2  and  3  and  part  of  No.  1  of 
the  i  iventory  of  said  succession  of  their  deceased  father ;  also  two 
hundred  and  seventy  arpents  of  wood  land  situated  in  Lafayette  par- 
ish, and  being  parts  of  lots  Nos.  4,  5,  6  and  7,  of  the  said  inventory ; 
also  seventy -two  acres  of  wood  land  situated  in  St.  Martin  parish, 
being  all  their  interest  in  said  succession." 

The  consideration  was  declared  to  be  '<  thirteen  thousand  dollars 
cash  in  hand  paid,  for  which  due  acquittance  was  granted."  Maurice 
Francez,  holding  the  legal  title  of  all  the  property  so  transferred  to 
him,  proceeded  at  once  to  sell  and  transfer  different  portions  of  the 
same  to  each  of  the  different  ^eirs,  retaining  a  portion  himself;  the 
portion  so  retained  by  himself,  when  added  to  tliat  sold  by  him  to 
his  CO- heiri,  making  up  the  whole  of  the  real  estate  inventoried 
other  than  that  conveyed  to  the  widow.  These  transfers  were  evi- 
dently based  on  the  interest  or  proportion  which  each  of  the  yen  - 
dees  held  at  the  time  in  the  succession'of  Dr,  Francez,  as  the  price 
mentioned  and  declared  to  have  been  received  by  the  vendor  in  each 
act  was  fifteen  hundred  and  fourteen  dollars,  except  in  that  to  J.  P. 
Frsncez,  where  it  was  declared  to  be  three  thousand  and  twenty - 
eight  dollars.  This  difference  in  price  is  accounted  for  by  the  fact 
that  J.  P.  Francez  bad  in  tbje  meantime  acquired,  in  addition  to  his 
own  interest,  that  of  Romain  Francez,  in  his  father's  succession.  In 
each  of  these  acts  of  transfer  the  vendee  accepted  the  property  as 
''being  his  full  share  in  succession  of  R.  J.  Francez,"  with  the  ex- 
ception of  the  acts  to  J.  P.  Francez  and  to  Agnes  Francez,  wife  of 
Mark  Lazaro. 

In  the  former  of  these  the  property  was  declared  to  be  accepted 
as  the  share  of  the  purchaser  and  Romain  Francez  in  the  succession, 
and  in  the  latter  as  '*  the  share  of  Agnes,  wife  of  Lazaro,  in  the 
lands  partitioned  between  the  heirs  of  Dr.  R.  J.  Francez  on  the 
29th  December,  1893,  it  being  understood  and  agreed  that  this  sale 
was  to  be  construed  simply  as  so  much  received  by  the  purchaser  on 
account  of  her  share  as  an  heir  of  her  father." 
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On  April  11,  1894,  Agnes  Francez,  wife  of  Mark  Lazaro;  Ceeile, 
wife  of  Galbert  H.  Qilbeaa,  and  Aloyaia,  wife  of  Lacien  Oayret,  filed 
an  opposition  to  the  administrator's  account,  but  subsequently  Gecile 
Francez  and  her  husband  withdrew  their  opposition. 

In  this  opposition  it  was  charged  that  the  account  was  Incorrect  in 
many  particulars;  that  the  admiuistrator  had  failed' to  account  for 
the  crops  of  the  years  1892  and  1898  received  by  him.  That  in  the 
year  1892  the  cotton  crop  amounted  to  sixty -eight  bales  of  cotton,  five 
hundred  barrels  of  corn  net,  one  hundred  barrels  of  potatoes,  thirty 
loads  of  pea  vine  hay  and  nine  barrels  of  peas. 

That  in  the  year  1898  one  hundred  and  three  bales  of  cotton  were 
made;  five  hundred  barrels  of  corn,  besides  potatoes,  peas  and  hay, 
and  a  large  quantity  of  hay  was  sold.  That  the  administrator  failed 
to  account  for  the  ginning  fees  for  the  years  1892  and  1893 ;  that  he 
failed  to  account  for  the  claims  due  by  the  laborers  on  the  plantation 
of  deceased  due  for  the  years  1892  and  1893,  and  he  failed  to  account 
for  claims,  accounts  and  notes  due  the  deceased  and  carried  on  the 
inventory,  and  the  administrator  should  be  charged  with  the  value  of 
property  sold  by  him,  to-wit:  one  old  saw-mill  rigging,  one  circular 
saw  and  one  double  barrel  shotgun.  They  especially  opposed  the 
claims  of  L.  Querouze  for  $474.97  as  not  being  due  by  the  estate  and 
they  reserved  all  their  rights  to  the  property  in  France. 

To  this  the  administrator  filed  an  exception  that  opponents  had 
no  standing  in  court  nor  any  right  of  action  by  reason  of  having 
executed  and  signed  in  notarial  form  a  full  and  final  partition  of  the 
property  of  the  succession  situated  in  the  parish  of  Lafayette  as 
inventoried,  and  in  the  same  act  accorded  and  gave  to  the  adminis- 
trator a  full  and  final  discharge  of  all  responsibility  for  all  matters 
conce];^ing  the  said  succession  and  prayed  for  a  dismissal  of  the 
opposition. 

The  administrator  filed  another  exception  by  way  of  estoppel, 
alleging : 

1.  That  said  succession  had  been  finally  settled  by  an  understand- 
ing and  agreement  by  all  the  heirs  in  this,  that  all  the  property  and 
effects  were  partitioned  among  said  heirs  by  notarial  act  passed 
before  Cochrane,  notary. 

*2.  That  said  heirs  signed  an  acquittance  to  all  and  any  amounts 
coming  to  them  from  said  succession,  as  would  appear  by  reference 
to  the  acts  passed  and  signed  by  each  and  all  of  them  before  the 
said  Cochrane,  notary. 
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On  the  day  the  last  exception  was  filed  the  opponents  filed  a  plea 
to  the  effect  that  the  acts  referred  to  by  the  administrator  as  an 
estoppel  and  settlement  of  their  rights  in  said  estate  were  only 
intended  to  effect  a  partition  of  the  property  included  therein  for 
the  purpose  of  effecting  a  partition  thereof.  That  if  considered 
as  proof  of  a  settlement  same  was  signed  by  Aloysia  Francez  (wife 
of  Lncien  Oayret)  and  by  Agnes  Francez  (wife  of  Mark  Liazaro)  in 
error,  and  they  pleaded  error.  They  prayed  that  said  acts,  in  so 
far  as  they  showed  a  settlement,  be  declared  nail  and  void  and  hav- 
ing been  signed  by  error — that  the  plea  of  estoppel  be  overruled  and 
set  aside  and  the  cause  be  tried  on  its  merits. 

The  administrator  objected  to  the  filing  of  this  plea  on  the  ground 
that  it  was  in  the  nature  of  a  replication,  or  an  answer  to  an  answer, 
and  that  it  came  too  late.  The  objection  was  overruled,  the  court 
assigning  as  the  reason  for  its  ruling  *'  that  it  was  a  rule  of  law  that 
all  agreements  and  obligations  could  be  attacked  for  fraud  or  error." 

A  bill  of  exceptions  was  reserved  to  this  ruling. 

On  the  trial  of  the  exception  or  plea  of  estoppel  the  administrator, 
over  the  objection  of  the  opponents,  was  permitted  to  have  the 
testimony  of  a  number  of  witnesses  taken  as  to  the  conversations 
between  the  parties  to  the  acts  passed  between  the  widow  and  heirs 
of  the  deceased,  on  which  the  administrator  based  his  claim  of 
estoppel,  before  and  at  the  time  those  acts  were  passed,  ia  order  to 
show  the  conclusion  reached  between  the  parties,  and  whether  those 
acts  were  or  were  not  intended  as  a  final  settlement  of  the  succes- 
sion and  a  compromise  of  all  the  differences  of  the  parties  in  the 
settlement  of  the  succession,  and  whether  same  did  not  include  also 
an  abandonment  in  favor  of  the  widow  of  all  notes,  accounts  and 
crops  on  the  plantation  up  to  that  time,  in  consideration  of  her 
assuming  the  payment  of  the  debts. 

The  introduction  of  this  testimony  was  resisted  on  the  ground  that 
no  parol  evidence  was  admissible  against  or  beyond  what  was  contained 
in  the  acts  pleaded  as  an  estoppel,  nor  as  to  what  may  have  been  said 
before  or  at  the  time  of  making  them  or  since.  The  reason  assigned 
for  overruling  the  objection  was  that  under  the  allegations  of  error 
parol  evidence  was  admissible  to  show  the  true  nature  of  t^e 
transaction.  Bills  of  exception  were  reserved  by  opponents  to  this 
ruling. 

On  the  trial  opponents  themselves  asked  to  have  G.  H.  Qilbeau 
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and  Lucien  Cayret,  two  witnesBes  sworn  on  their  behalf,  and  answer 
the  following  qaestions : 

<'  Was  there  any  understanding  or  agreement  between  the  heirs, 
during  their  discussion  and  conversation  preceding  or  at  the  time  the 
acts  of  the  29th  of  December  were  being  signed,  that  what  was  being 
done  that  day  was  to  be  a  final  and  complete  settlement  of  the  rights 
of  the  heirs  in  said  estate? 

State  if  Q.  H.  Oilbeau,  one  of  the  parties  to  those  acts,  did  not 
categorically  refuse  to  Mr.  Campbell  the  request  to  sign  a  discharge 
in  favor  of  the  administrator  on  that  day?" 

Opponents  in  propounding  said  questions  stated  that  their  object 
was  through  the  answers  thereto  to  contradict  the  parol  evidence 
offered  by  the  administrator  in  bis  evidence  in  chief. 

The  administrator  objected  to  the  questions  on  the  ground  that  no 
parol  evidence  was  admissible  against  or  beyond  what  was  con-, 
tained  in  the  acts  pleaded  to  alter,  vary  or  contradict  the  statements 
contained  in  said  acts. 

The  objections  were  sustained  by  the  court  on  the  ground  that 
parol  evidence  was  not  admissible  to  contradict  one's  own  state- 
ments  contained  in  a  notarial  act. 

Opponents  reserved  a  bill  of  exceptions  to  this  ruling. 

Opponents  offered  in  evidence  a  certified  copy  of  a  notarial  act 
signed  by  Maurice  Francez,  on  the  13th  February,  1894,  in  which  he 
declared  that  on  December  29,  1893,  by  act  before  D.  A.  Cochrane, 
notary  public,  the  heirs  of  Dr.  R.  J.  francez  sold  to  him  (the  said 
Maurice  Francez)  certain  tracts  of  land  fully  described  in  said  act; 
that  said  sale  was  made  to  him  in  order  to  effect  a  partition  of  said 
lands,  and  was  not  intended  to  convey  and  sell  to  him  anything 
more  than  the  lands  therein  described,  and  that  said  sale  did  not 
include  any  other  rights  his  co-heirs  might  have  in  the  succession  of 
Dr.  R.  J.  Francez,  and  that  thereafter  he  sold  to  each  of  his  co- 
heirs his  proportion  of  said  lauds  which  was  not  in  full  of  each  of 
said  co-heirs  in  said  succession  of  Dr.  R.  J.  France^. 

The  administrator  objected  to  the  introduction  in  evidence  of  said 
act,  on  the  ground  that  a  voluntary  party  to  an  executed  contract, 
who  has  reaped  and  retained  the  benefit  of  it,  is  estopped  from 
assailing  said  contract.  That  a  party  would  not  be  permitted  to 
deny  in  his  own  interest  a  state  of  facts  which  he  had  caused  others 
to  believe,  and  on  the  faith  of  which  they  had  acted. 
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The  objections  were  suBtained  and  the  act  excluded,  the  court 
■assigning  for  further  reason  that  it  was  in  the  nature  of  an  ex  parte 
statement,  and  offered  for  the  purpose  of  doing  indirectly  what  the 
law  forbids,  the  contradiction  by  a  party  of  a  solemn  statement 
made  by  him  in  a  notarial  act.  Opponents  reserved  a  bill  of  excep- 
tion to  this  ruling. 

The  District  Court  rendered  judgment  sustaining  the  plea  of 
estoppel  and  dismissing  the  opposition,  and  reserving  to  the  admin- 
istrator the  right  to  file  a  proper  account  for  his  discharge.  Oppo- 
nents appealed. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  We  have  upon  several  occasions  referred  to  the 
course  to  be  pursued  by  an  administrator  seeking  to  have  his  final 
account  homologated  and  himself  discharged.  Succession  of  Van 
Hoven,  46  An.  920,  921;  SuccesBion  of  Qaines,  46  An.  252,  1238; 
State  ex  rel.  Evans  vs.  Judge,  48  An.  931. 

The  administrator  in  the  present  case  has  not  caused  the  widow 
in  community  and  the  heirs  to  be  cited  as  he  should  have  done,  and 
issues  have  sought  to  be  passed  upon  in  this  proceediug  in  the  deci- 
sion of  which  they  are  interested.  The  failure  of  the  administrator 
to  make  them  parties  is  evidently  due  to  the  belief  on  his  part  that 
what  he  claims  to  have  been  a  complete  extra-judicial  partition  of 
the  succession  had  the  effect,  ipso  faetOy  of  making  further  action 
thereafter  in  the  premises  unnecessary.  In  this  position  he  is  mis- 
1;akenl  It  is  his  duty  to  file  his  account,  make  proper  parties,  and 
by  proper  evidence  offered  by  himself  account  for  everything  which 
<!ame  under  his  administration  or  for  which  he  might  have  been 
responsible.  This  whether  the  final  account  be  tendered  by  himself 
or  rendered  in  response  to  an  *' action  en  dilivrance  "  brought  by  the 
heirs. 

If  pending  the  administration  the  widow  and  heirs  have  made, 
without  objection  on  his  part  and  that  of  the  creditors,  either  a 
complete  or  a  partial  partition,  and  by  reason  thereof  have  with- 
drawn by  consent  from  his  possession  and  control  the  whole  or  a 
portion  of  the  succession  property,  he  should  introduce  the  acts 
which  evidence  such  fact  and  leave  the  effect  of  the  same  to  be 
determined  on  the  trial  of  his  application  for  homologation  and  dis- 
Ksharge.    That  application  should,  in  case  of  oppositions,  be  regu- 
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larly  assigned  for  trial  and  tried  contradictorily  between  all  parties 
in  interest. 

While  it  is  true  that  the  daties  and  obligations  of  administrators 
may  as  between  themselves  and  the  widow  and  heirs  of  a  deceased 
person  be  lessened  or  entirely  done  away  with  by  extra-judicial  set- 
tlements between  themselves,  where  the  rights  of  creditors  are  not 
jeopardized  and  the  administrator  urges  no  legal  objection  to  snch  a 
course  (0.  C.  1320;  Westboltz  vs.  Westholtz,  19  An.  298,  294;  Den- 
ton vs.  Woods,  19  An.  358;  Saccession  of  Charmbary,  34  An.  21; 
Sacce89ion  of  Banmgarden,  36  An.  46;  Saccession  of  Sterry,  88 
An.  855;  Hewes  vs.  Baxter,  46  An.  1284),  we  think  the  heirs  are  not 
cat  off  from  having  a  legal  examination  gone  into  as  to  the  scope 
and  effect  of  settlements  claimed  to  be  such  in  any  given  case,  and 
that  the  administrator  sboald  pursue  the  regular  course  mapped  out 
by  law  for  the  homologation  of  his  account  and  his  own  discharge. 

In  the  case  at  bar  the  heirs  and  widow  evidently  disagree  as  to  the 
scope  of  the  various  acts  which  were  passed  between  them.  One  of 
them  on  the  face  of  the  act,  which  has  been  produced  as  evidencing 
on  her  part  a  consent  to  a  final  and  complete  settlement,  expressly 
limited  the  effect  of  the  various  acts  to  a  partition  of  the  particular 
property  referred  to  therein.  As  to  this  particular  heir  there  has 
apparently  been  no  consent  to  a  final  settlement.  If  so  the  opening 
of  these  matters  as  to  this  heir  opens  the  question  for  discussion  as 
to  all  of  the  parties.  C.  C.  1412;  Oay  vs.  Marionneaux,  20  An.  358. 
We  see  no  objection  to  the  administrator's  (he  being  also  one  of  the 
heirs)  placing  of  record  a  plea  of  estoppel,  but  we  think  that  in  mat- 
ters of  this  character  the  case  should  be  sent  to  trial  after  all  parties 
have  been  called  in,  leaving  the  eflfect  to  be  eiven  to  that  plea  to  be 
determined  after  hearing  and  knowledge  of  the  whole  case. 

We  thiuk  the  court  erred  in  sustaining  the  plea  of  estoppel ;  that 
the  administrator  should  file  an  account  de  novo  based  on  what  he 
considers  the  present  rights  and  obligations  of  parties  to  be.  That 
the  widow  and  all  the  heirb  should  be  cited  and  the  legal  situation 
fixed  and  determined  contradictorily  between  themselves  as  well  as 
between  themselves  and  the  administrator.  The  latter  can  renew 
hereafter  all  exceptions  and  objections  to  which  he  deems  himself 
legally  entitled  for  his  protection  and  defence. 

In  view  of  the  absence  of  parties  interested  in  the  subject  matter 
of  the  settlement  of  this  succession,  we  think  it  best  to  express  no 
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opinion  upon  the  incidental  questions  referred  to  in  the  briefs  of 
i^oansel.  It  may  not  be  amiss,  however,  to  call  attention  of  counsel 
to  the  cases  of  Boyle  &  Co.  vs.  Sibley,  Admr.,  22  An.  446;  Tutor- 
ship of  Davis,  22  An.  497,  and  Thezan  vs.  Thezan,  28  An.  442,  and  to 
their  possible  bearing  upon  the  issues  in  the  future  which  the  present 
controversy  foreshadows. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Oourt  be  annulled,  avoided 
and  reversed,  and  the  cause  is  remanded  with  directions  to  the 
administrator  to  file  a  new  account  and  tableau — ^^to  cite  the  widow 
in  community  of  the  deceased  and  his  heirs  and  contradictorily  be- 
tween said  parties  and  between  said  parties  and  himself,  to  have  the 
rights  and  obligations  of  the  parties  in  interest  fixed  and  determined 
— ^leave  being  granted  to  the  administrator  to  renew  hereafter  all 
exceptions  and  objections  to  which  he  deems  himself  entitled  for  his 
protection  and  defence.  Costs  of  both  courts  to  be  borne  by  the 
succession. 


No.  12,614. 
State  op  Louisiana  vs.  George  Asbury  et  al. 


\  49  17*1] 


When  parties  have  been  jointly  Indicted  for  an  offence,  and  only  one  Is  put  upon      ^    'vjiW 
trial,  the  others  Indicted  are,  under  Act  29  of  1886,  competent  witnesses  against     \y\2   4JM\ 
the  accused  on  trial ;  this,  whether  they  have  been  convicted  or  have  pleaded 
guilty.    State  vs.  Mack,  41  An.  1079;  State  vs.  McManus,  42  An.  1194. 

A  PPEAL  from  tne   Nineteenth  Judicial   District  Court   for    the 
*  I    Parish   of  Iberia.     VoorhieSy  J, 


M.  J,  Cunningham^  Attorney  Qeneral,  and  James  Simon^  District 
Attorney  (P.  A.  Simmons j  Jr.,  of  Oounsel),  for  Plaintiff,  Appellee. 


L.  O.  Hacker  for  Asbury,  Defendant,  Appellant. 


Submitted  on  briefs  December  4,  1897. 
Opinion  handed  down  December  13,  1897. 
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The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  C.  J.  George  Asbury,  Jr.,  the  appellant  herein,  having 
been  indicted  jointly  with  Columbus  Henderson  and  Sam.  Butler  for 
violation  of  Sec.  852  of  the  Revised  Statutes,  and  having  been  put  on 
trial  and  found  guilty  as  charged,  was  sentenced  to  five  years' 
imprisonment  at  hard  labor  in  the  penitentiary.     He  has  appealed. 

He  reserved  during  the  trial  two  bills  of  exception,  identical  in 
character,  differing  only  in  the  fact  that  the  testimony  of  two  differ- 
ent witnesses  was  permitted  to  be  received  over  defendants'  objec- 
tions, a  separate  bill  being  taken  as  to  each  of  the  witnesses.  The 
bills  declare  that  the  State  having  offered  Columbus  Henderson  and 
Sam.  Butler  as  witnesses  against  George  Asbury,  Jr.,  then  being  on 
trial,  the  accused  objected  to  the  witnesses  on  the  ground  that  they 
had  been  jointly  indicted  with  him  for  the  same  offence,  and  being 
on  trial  at  the  same  time  with  the  accused  they  were  for  that  reason 
not  competent  witnesses.  The  court  ruled  "  that  inasmuch  as  the 
witnesses  placed  on  the  stand  were  no  more  on  trial,  because  they 
had  plead  guilty  of  the  charge,  and  the  only  party  on  trial  in  the 
case  before  the  jury  was  George  Asbury,  Jr.  (the  said  witnesses 
though  convicted  not  being  on  trial  with  George  Asbury,  Jr.),  they 
were  competent  witnesses  under  the  provisions  of  Act  No.  29 
of  1886,  and  the  decisions  of  the  Supreme  Court  in  State  vs.  Mack, 
41  An.  1079,  and  State  vs.  McManus,  42  An.  1194." 

The  minutes  show  that  Columbus  Henderson  and  Sam  Butler  were 
arraigned  under  the  indictment  on  the  22d  of  September — pleaded 
not  guilty  and  asked  for  trial  by  jury — and  the  case  was  fixed  for  trial 
for  the  twenty-sixth  of  the  month. 

That  on  the  23d  of  September,  George  Asbury,  Jr.,  was  arraigned,, 
pleaded  not  guilty,  and  asked  for  trial  by  jury,  and  his  case  was  also 
set  for  trial  for  the  twenty-eighth  of  the  month. 

The  minutes  of  the  28th  of  September,  under  the  title  of  the  State 
vs.  George  Asbury,  Jr.,  et  al.,  recite  that  '<  Columbus  Henderson 
and  Sam.  Butler,  being  brought  into  court,  withdrew  their  plea  of 
not  guilty  and  entered  a  plea  of  gailty,  and  were  remanded  to  jail  to 
await  sentence.  That  the  case  was  called  for  trial  by  jury  as  against 
George  Asbury,  Jr.,  and  that  the  State  and  defendant  being  ready 
for  trial,  the  jury  was  ordered  and  was  duly  empaneled  and  sworn' ' 
(naming  the  jury). 

<'  That  after  hearing  the  testimony  of  witnesses,  arguments   of 
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counsel  and  charge  of  the  presiding  judge,  the  jary  retired  to  their 
room  of  deliberation. 

^*  That  retarning  into  coart,  the  prisoner  being  present,  the  jury 
rendered  a  written  verdict  *  gailty  as  charged.'  That  the  verdict 
was  ordered  recorded,  the  jary  discharged  and  the  prisoner  re- 
manded to  jail  to  await  sentence."  The  minutes  of  the  15th  of 
October,  under  the  title  of  the  State  vs.  George  Asbury,  Jr.,  et  al., 
recite  that  '^  the  prisoners,  George  Asbury,  Oolumbus  Henderson  and 
Sam.  Butler,  being  brought  into  court,  the  court  sentenced  each 
of  them  to  imprisonment  at  hard  labor  in  the  penitentiary  for  five 
years." 

The  only  party  before  the  court  complaining  is  George  Asbury,  Jr. 

It  is  very  clear  that,  although  Oolumbus  Henderson  and  Sam.  But* 
ler  were  jointly  indicted  for  the  same  offence  with  George  Asbury^ 
Jr.,  that  they  were  not  tried  at  the  same  time  with  the  latter. 
Asbury  was  tried,  by  a  jury,  while  Henderson  and  Butler  seem  to 
have  been  sentenced  by  the  court  on  the  strength  of  their  plea  of 
guilty.  While  the  sentences  of  all  three  were  entered  at  the  same 
time,  the  jury  were  never  called  upon  to  pass,  nor  did  they  ever  pass, 
upon  the  case  of  either  Henderson  or  Butler. 

The  recital  in  the  bills  that  the  parties  named  were,  when  offered 
as  witnesses  against  Asbury,  on  trial  with  the  latter  under  a  joint 
indictment  against  the  three  for  the  same  offense,  is  not  borne  out. 

The  first  section  of  Act  No.  29  of  1886  declares  that  the  competent 
witness  in  all  criminal  niatters  shall  be  a  person  of  proper  under- 
standing *  *  *  and  the  second  section,  that  the  circumstances 
of  the  witness  being  a  party  accused  shall  in  no  wise  disqualify  him 
from  testifying;  provided,  that  no  one  shall  be  compelled  to  give  evi- 
dence against  himself;  and,  provided,  that  if  the  person  accused 
avails  himself  of  this  privilege,  he  shall  be  subject  to  all  the  rules 
that  apply  to  other  witnesses,  and  may  be  cross-examined  as  to  all 
matters  concerning  which  he  gives  his  testimony;  and,  provided 
further,  that  his  failure  to  testify  shall  not  be  construed  for  or  against 
him ;  but  all  testimony  shall  be  weighed  and  considered  according  to 
the  general  rules  of  evidence,  and  the  trial  judge  shall  so  charge  the 
jury. 

In  State  vs.  Mack,  41  An.  1082,  this  court  said:  '<  The  objection 
to  the  competency  of  a  witness  on  the  ground  that  he  had  been  con- 
victed and  sentenced  for  grand  larceny  has  no  force  since  Act  No* 
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29  of  1886,  which  provides  that  '<  the  competent  witness  in  all 
criminal  matters  shall  be  a  person  of  proper  understanding,"  with 
certain  exceptions  not  germane  to  this  point.  This  is  the  first 
statute  passed  on  this  subject  in  this  State.  Prior  thereto  the  case 
was  governed  by  the  rules  of  the  English  common  law  as  existing  in 
1805,  which  excluded  convicted  and  sentenced  felons.  State  vs. 
Millen,  83  An.  159;  State  vs.  Benoit,  16  An.  273.  But  since  the 
matter  has  now  been  regulated  by  statute  no  disqualifications  can 
now  be  recognized  outside  thereof. 

The  doctrine  announced  in  State  vs.  Mack  was  reaffirmed  in  State 
vs.  McManus. 

Appellant  referring  us  to  State  vs.  Prudhomme,  25  An.  522,  in 
which  the  court  said:  **  It  makes  no  difference  whether  an  accom- 
plice who  becomes  a  witness  has  been  convicted  or  not,  or  whether 
he  be  joined  or  not  in  the  same  indictment  with  the  prisoner  to  be 
tried,  provided  he  be  not  put  upon  his  trial  at  the  same  time,"  calls 
our  attention  by  italics  to  the  concluding  words  of  the  quotation. 

It  is  unnecessary  to  express  any  opinion  as  to  what  in  the  present 
condition  of  our  statutes  might  have  been  the  legal  situation,  had  in 
point  of  fact  the  witnesses  named  testified  in  the  cause  while  on 
trial  with  the  appellant.  The  facts  of  the  case  are  not  as  the  bills  of 
exception  assume  them  to  be.  We  find  no  legal  ground  for  revers- 
ing the  judgment,  and  it  is  hereby  affirmed. 


No.  12,682. 

61  ^^Sl  State  EX  rel.  Eli  Schepf   vs.    E.    North   Cullom,  Jr  ,  Judge. 

52  21CT|  Where  a  defendant  in  a  justice's  court  admits  all  the  facts  going  to  establish  his 

I  49  1744  liability  for  a  license  under  the  exact  terms  of  a  municipal  ordinance  fixed  at 

I  iS  757  seventy-flve  dollars,  an  appeal  taken  to  the  District  Court  from  a  judgment 

)             I  based  on  such  admission,  haying  simply  in  view  a  decision  of  that  court  as  to 

112    403  ^^^®  legality  of  the  ordinance,  was  properly  dismissed. 


0 


N  APPLICATION  for  Writs  of  CertioraH  and  Mandamus, 
A,  V.  Coco  for  Relator. 
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Respondent  Jndge  pro  se. 


Submitted  on  briefs  December  16, 1897. 
Opinion  handed  down  December  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  O.  J.  Relator  alleges  that  T.  A.  Roy,  mayor  of  the  cor- 
poration of  Mansura,  in  the  parish  of  Avoyelles,  instituted  proceed- 
ings by  attachment  agkinst  his  property  io  the  Third  Justice's  Court 
of  that  parish  in  enforcement  of  a  license  for  seventy-five  dollars 
alleged  to  be  due  by  him  to  said  corporation  as  a  peddler.  That  relator 
resisted  said  claim  by  pleading  the  general  denial,  specially  denying 
thaa  he  was  a  peddler  or  that  he  owed  said  corporation  anything  on 
that  or  any  other  account  whatever.  •  That  on  the  trial  of  the  cause 
it  was  admitted  by  the  attorneys  of  both  parties  that  defendant  in 
the  suit  was  the  agent  of  one  J.  J.  Landrenen,  a  rice  planter  in  St. 
Landry  parish;  that  defendant  as  agent  aforesaid  was  selling  rice 
grown  upon  the  said  Landrenen's  plantation  in  St.  Landry  parish,  in 
the  corporation  of  Mansura,  in  a  wagon  drawn  by  two  horses ;  that 
defendant's  stock  of  rice  amounted  to  the  value  of  more  than  ten 
dollars,  and  that  said  Landrenen  was  producing  said  rice  for  the  pur- 
pose of  selling  the  same. 

That  judgment  was  rendered  against  him  in  said  justice's  court, 
and  that. from  said  judgment  he  took  a  suspensive  appeal  to  the 
Tenth  Judicial  District  Court  for  the  parish  of  Avoyelles,  presided 
over  by  E.  North  Cullom,  Jr.  That  the  said  mayor  made  a  motion 
in  the  said  District  Court  to  dismiss  said  appeal  upon  the  ground  that 
the  District  Court  was  without  jurisdiction  ratione  materiaB  of  said 
cause  for  the  reason  tliat  the  question  of  the  legality  or  constitution- 
ality of  a  license  tax  imposed  by  a  municipal  corporation  was  in- 
volved and  that  appeals  in  all  such  cases  were  to  be  made  returnable 
to  the  Supreme  Court  and  not  to  the  District  Court. 

That  the  said  District  Court  sustained  said  exception  and  dismissed 
said  appeal  with  costs.  That  the  conduct  of  the  District  Judge  in  dis- 
missing said  appeal  was  arbitrary  and  illegal,  and  th  at  said  District 
Cou:t  was  vested  with  jurisdiction  of  said  cause  for  the  following 
reasons,  to -wit: 

That  the  pecuniary  amount  involved  was  sufficient  to  give  said 
District  Court  jurisdiction  of  said  cause.    That  relator  did  not  and 
110 
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had  never  attacked  or  broaght  into  qaestion  the  constitutionality  or 
legality  of  Act  No.  78  of  the  acts  of  1896,  or  of  the  mnnicipal  ordi-- 
nance  of  the  said  corporation  of  Mansnra  nnder  which  said  license 
was  imposed.  That  he  simply  contended  that  he  was  not  a  hawker 
or  peddler  within  the  meaning  and  intendment  of  said  act  or  ordi- 
nance, which  did  not  cover  and  was  not  intended  to  cover  the  case 
of  a  farmer  marketing  his  own  produce  as  relator  was  doing  when 
proceeded  against  by  the  attachment  of  his  property  in  said  proceed- 
ing. That  the  said  arbitrary  and  illegal  actioii  of  said  judge  in  refus- 
ing to  entertain  jurisdiction  had  resulted  in  great  damage  to  relator. 
That  he  had  no  remedy  by  appeal  or  otherwise  to  compel  the  District 
Judge  to  exercise  jurisdiction  in  said  cause  except  by  application  to  the 
Supreme  Oourt  to  exercise  its  supervisory  power  over  inferior  courts 
under  the  Constitution  of  the  State.  In  view  of  the  premises  he 
prayed  that  writs  of  certiorari  issue,  commanding  said  judge  to  send 
up  a  certified  copy  of  the  proceedings  in  the  cause  to  the  end  that 
their  validity  might  be  ascertained,  and  that  after  due  proceedings  a 
writ  of  mandamus  issue  from  the  Supreme  Court  directed  to  the  said 
judge,  ordering  and  commanding  him  to  try  and  decide  said  cause, 
and  he  prayed  for  all  such  other  orders  and  decrees  necessary  in  the 
premises.  A  writ  of  certiorari  issued  as  prayed  for.  The  records 
ordered  to  be  sent  up  were  forwarded  to  the  court,  accompanied  by  a 
return  or  answer  of  the  District  Judge,  in  which  he  averred  that  the 
relator  was  in  truth  as  in  fact,  as  disclosed  and  admitted  in  open 
court,  selling  rice  grown  and  produced  in  St.  Landry  or  Acadia  par- 
ish. That  he  acted  for  himself  or  through  his  agent  in  peddling  the 
product  aforesaid  to  the  people  of  Mansura  and  vicinity.  That  the 
corporation  was  justly  entitled  to  levy  and  collect  the  license  tax  of 
seventy -five  dollars,  and  that  the  judgment  of  the  magistrate's  court 
was  correct.  That  the  validity  of  the  license  tax  was  at  issue  in  the 
proceedings,  and  under  the  law  the  appeal  from  the  magistrate's 
court  condemning  said  sheriff  should  have  been  taken  directly  here- 
from to  the  Supreme  Court.  That  he  declined  jurisdiction  under  the 
pleadings  and  facts  ratione  materia. 

That  on  motion  in  the  District  Court  to  dismiss  relator's  appeal  it 
was  admitted  that  the  town  ordinance  under  which  relator  was  sought 
to  be  made  liable  for  a  license  tax  was  passed  under  authority  of  Act 
No.  78  of  1896,  and  that  the  dassunder  which  the  proceeding  was  in- 
stituted, and  which  is  embodied  in  said  ordinance,  is  that  of  license 
for  peddlers,  and  is  in  words  and  figures  as  follows:  ^^Tbat  each  and 
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every  peddler  or  hawker  other  than  peddlers  of  fraits,  vegetables, 
oysters,  poultry,  or  eggs,  shall  pay  an  annual  license  graded  as  fol- 
lows: When  traveling  on  foot,  ten  dollars;  when  traveling  on  horse- 
back, twenty > five  dollars;  when  traveling  in  a  horse  vehicle,  forty 
dollars;  when  traveling  a  two -horse  vehicle,  seventy- five  dollars, 
and  that  the  license  was  so  graded  for  persons  carrying  on  their 
business  within  the  town." 

That  it  was  ^'  further  admitted  that  counsel  for  relator  expressly 
stated  to  the  court  that  he  was  not  attacking  the  constitutionality  of 
Act  No.  78  of  1896,  nor  the  constitutionality  or  legality  of  the  town 
ordinance  under  which  the  license  f^as  being  attempted  to  be  en- 
forced." The  facts  of  the  case  were  admitted  to  be  as  stated  in 
relator's  application  to  the  Supreme  Court  for  a  mandamus. 

It  is  evident  that  were  we  to  grant  the  mandamus  asked  for,  that 
under  the  views  entertained  and  expressed  by  the  District  Court  as 
to  the  law  of  the  case,  relator  would  as  a  practical  matter  take 
nothing  through  this  application. 

The  action  as  brought  was  a  civil  action  before  a  justice  of  the 
peace,  involving  an  amount  of  seventy-five  dollars.  Its  dcislon 
might  or  might  not  involve  a  finding  of  facts  by  the  justice.  If  the 
facts  set  up  should  be  admitted  by  defendant  the  case  would  pre  sent  , 
simply  a  question  of  law.  If  the  facts  should  be  disputed,  the 
amount  involved  being  sufficient  to  give  appellate  jurisdiction  to  the 
District  Court,  defendant  ^ould  be  entitled  to  an  appeal  to  that 
court  to  have  a  final  determination  upon  the  facts.  The  issues 
raised  by  the  defendant  would  determine  whether  or  not  the  case 
should  properly  pass  for  adjudication  to  the  District  Court.  Had 
not  the  issues  which  were  involved  been  brought  in  limine  to  the 
attention  of  the  District  Court  through  a  motion  to  dismiss,  there  is 
no  doubt  that  the  District  Court  would  have  primarily  entertained 
jurisdiction,  but  with  the  ultimate  result  of  a  dismissal.  Relator 
admitted  both  in  the  Justice's  Court  and  in  the  District  Court  all  the 
facts  going  to  establish  his  liabilty  under  the  ordinance,  but  contended 
that  with  such  facts  admitted  he  was  not  as  a  matter  of  law  liable  for 
the  license.  Relator  denies  that  there  was  any  question  before  the  Dis- 
trict Court  as  to  the  constitutionality  or  legality  of  the  ordinance 
under  which  the  license  was  claimed.  He  avers  that  he  conceded 
that  it  was  legal  and  constitutional,  and  that  his  contention  was  sim- 
ply that  the  justice  erred  in  making  the  ordinance  extend  to  and 
cover  a  case  not  contemplated  by  it  or  falling  under  its  provisions. 
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The  aathorities  representing  the  town  of  Mansara  did  not  admit 
that  Che  ordinance  was  not  intended  to  reach  sach  a  case  as  that 
presented  in  this  record,  bnt  maintained,  on  the  contrary,  that  rela- 
tor's business  fell  nnder  its  precise  terms. 

There  is  no  doubt  that,  nnder  the  facts  admitted,  the  occupation 
pursued  by  relator  fell  under  the  terms  of  the  ordinance.  It  could 
only  escape  from  the  operation  of  the  provisions  of  the  ordinance 
by  maintaining  that  it  could  not  legally  have  been  made  to  so  fall, 
or,  in  other  words,  that  the  ordinance  as  it  reads  was  illegal.  Rela- 
tor's contention  is  in  reality  a  claim  that  the  ordinance  should  have 
been  so  framed  as  to  exclude  him  from  the  operation  of  its  provi- 
sions, and  that  by  reason  of  its  failure  to  so  exclude  a  case  of  this 
character  the  ordinance  is  illegal.  The  necessities  of  relators  forced 
him  to  take  this  position  in  fact,  though  not  in  express  words. 

We  are  of  the  opinion  that  the  action  of  the  District  Court  in 
refusing  to  decide  the  point  of  law  submitted  to  it  was  correct. 

For  the  reasons  assigned  it  is  ordered  that  the  orders  heretofore 
rendered  be  set  aside,  and  it  is  now  ordered  that  relator's  application 
for  a  mandamus  be  and  the  same  is  hereby  refused. 


No.  12,388. 

State  bx  rbl.  J.  M.  Ferguson  vs.  Charles  D.  Cafpery, 
Mayor  op  Lafayette.* 

Estoppels  are  not  favored  in  law,  particularly  when  they  are  sought  to  be  brought 
to  bear  against  an  examination  by  the  courts  Into  the  legality  of  ihe  actions  of 
municipal  councils,  which  Involye  the  interests  of  the  citizens  and  taxpayers 
of  the  corporation,  and  in  which  the  members  themselves  are  not  personally 
and  directly  concerned,  and  partlcnlarly  when  a  claim  is  made  of  the  absolute 
want  of  power  on  the  part  of  a  political  body  whose  authority  is  set  up  to 
justify  an  act  sought  to  be  enforced  to  confer  power  to  do  such  act.  Torian  vs. 
Spazet,  47  An.  605. 

Corporations,  as  matters  now  stand,  are  without  authority  to  borrow  money  or  to 
issue  negotiable  notes.  Being  without  such  authority  generally  the  General 
Assembly  is  without  power  to  confer  it  upon  any  particular  corporation  by 
special  act.    Constitution  of  1879,  Art.  46,  paragraphs  12  and  13. 

On  Rehearing. 

The  constitutionality  of  Act  No.  90  of  the  session  acts  of  1896  upheld. 

The  authority  for  its  enactment  Is  derived  fr>m  the  terms  of  Art.  209  of  the  State 
Constitution,  and  the  act  is  not  within  the  restriction»of  Art.  46of  that  instru- 
ment 

^Moa</ the  purpose  for  which  it  was  passed,  the  act  is  held  to  be  a  further  and 
legitimate  means  of  rendering  effective  the  grant  of  p3wer  contained  in  Art. 
209,  under  which  works  of  public  improvement  may  be  undertaken. 


*rhi8case  is  republished  in  full,  the  Interests  involved  and  the  questions 
decided  bearing  dire  jtly  upon  an  important  public  question.— Reporter. 
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APPEAL  from  the   Seventeenth  Jadicial  District  Ooart  for  the 
^    Parish  of  Lafayette.     DeBailUm,  J. 


Joseph  F.  WalUm  and  Henry  Renshaw  for  Appellee. 


Defendant  in  propria  persona. 


Argaed  and  submitted,  February  17,  1897. 

Opinion  handed  down  April  12,  1897. 

Rehearing  granted  and  submitted  on  briefs,  June  5,  1897. 

Opinion  handed  down,  June  28,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  Relator  averred  that  the  citizens  of  the  town 
of  Lafayette,  desiring  to  erect  certain  improvements,  viz.:  an  elec- 
tric light  plant  and  system  of  waterworks,  and  availing  themselves 
of  the  provisions  of  Art.  209  of  the  Constitution  of  the  State,  and 
Act  No.  125  of  the  General  Assembly,  session  of  1882,  relative  to 
the  levying  of  taxes,  did,  in  accordance  and  compliance  with  an 
ordinance  passed  at  a  session  of  the  council,  of  the  town  of  Laf- 
ayette, passed  on  the  24tb  of  February,  1896,  being  an  ordinance 
submitting  to  the  people  of  the  town  of  Lafayette  the  proposition  to 
levy  a  tax  for  the  purpose  of  defraying  the  expenses  of  the  erection 
of  said  public  improvements,  did  hold  a  special  election  on  the  23d 
day  of  March,  1896,  for  that  purpose,  at  which  election  it  was  unan- 
imously decided  to  levy  said  tax,  and  that  in  accordance  with  the 
popular  vote,  the  said  council  at  session  convened  on  the  4th  of 
May,  1896,  passed  an  ordinance  levying  said  tax. 

That  subsequent  to  the  levying  of  said  tax,  the  mayor  and  coun- 
cil of  the  town  of  Lafayette  endeavored  to  fund  said  indebtedness 
resultant  from  said  taxation,  by  issuing  bonds'  redeemable  with  the 
funds  arising  from  said  tax,  but  being  without  power  or 
authority,  so  to  do,  under  the  act  of  incorporation  of  the  town  of 
Lafayette,  the  said  mayor  and  council  petitioned  the  General  Assem  - 
bly  to  be  empowered,  and  after  full  compliance  with  the  law 
regarding  the  advertisement  of  the  intention  to  enact  local  laws  by 
special  act  prescribed  by  tbe  Constitution,  the  General  Assembly  did 
at  the  regular  session  of  1896  pass  an  act  authorizing  and  empower- 
ing  the  said  mayor  and  council  to  issue  bonds  in  the  sum  of  thirty - 
eight  thousand  dollars,  being  Act  No.  90  of  1896,  entitled  ''An  act  to 
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authorize  and  empower  the  city  of  Lafayette,  Louisiana,  to  issne 
bonds  for  the  sum  of  thirty-eight  thousand  dollars,  payable  not  less 
than  ten  years  from  date  thereof,  to  procure,  construct  and  operate 
a  waterworks,  electric  light  plant  in  said  town,  fixing  the  method  of 
payment,  etc.,  which  said  act  was  duly  promulgated,  as  would 
appear  by  copy  annexed  to  his  petition. 

That  he  had  entered  into  an  agreement  with  the  mayor  and  council 
of  the  town  of  Lafayette,  dated  July  8,  1896,  wherein  he  had  bound 
himself  to  erect  and  construct  a  complete  waterworks  and  electric 
light  system  for  the  use  of  the  corporation  of  Lafayette,  wherein  it 
was  stipulated  that  he  was  to  receive  as  payment  and  compensation 
for  the  work  performed  the  sum  of  thirty -six  thousand  dollars,  said 
payment  to  be  made  in  bonds  of  the  town  of  Lafayette  at  par  and  at 
various  intervals  on  the  fulfilment  of  certain  conditions,  as  would 
appear  by  copy  of  the  agreement  annexed  to  his  petition.  That  he 
had  already  complied  in  part  with  said  agreement  by  posting 
as  stipulated  therein  the  sum  of  five  hundred  dollars  as  a 
guarantee  that  he  would  furnish  within  a  specified  time  a 
satisfactory  bond,  for  ten  thousand  dollars,  and  that  he  was 
ready  and  willing  to  carry  out  and  put  into  effect  the 
remaining  portions  of  said  agreement,  but  that  Obarles  D. 
Oaffery,  mayor  of  Lafayette,  refused  to  sign  the  issue  of  bonds 
authorized  by  Act  No.  00  of  1896;  that  said  Charles  D.  Oaffery, 
mayor,  at  a  session  of  the  council  of  Lafayette,  held  on  October  19, 
1896,  was  Instructed  to  sign  said  issue  of  bonds  by  said  council;  that 
he,  exercising  his  right  as  mayor,  did  veto  said  ordinance,  giving  as 
his  reasons  for  so  doing  that,  in  his  opinion,  Act  No.  90  of  1896  was 
in  conflict  with  Art.  48  of  the  Constitution  of  Louisiana;  that  it  was  a 
special  or  local  law,  and  was  an  amendment  to  the  act  of  incorpora- 
tion of  the  town  of  Lafayette;  that  the  said  council  did,  then 
and  there,  by  a  two- thirds  vote,  pass  said  ordinance  over  the 
veto  of  the  mayor,  but  that  the  said  mayor  still  persisted  in  his  re  - 
fusal  to  sign  said  issue  of  bonds,  though  it  was  his  duty  to  do  so;  that 
if  he  continued  to  do  so,  the  interests  of  relator  were  placed  in  great 
peril,  as  by  his  contract  obligation  >vith  the  said  mayor  and  council 
of  the  town  of  Lafayette  he  is  to  be  compensated  with  thirty* 
six  thousand  dollars  in  said  bonds,  and  that  if  said  issue  be 
not  signed  by  said  mayor  he  would  be  compelled  to  forfeit 
his  contract  and  thereby  lose  the  sum  of  thirty -six  thousand 
dollars;    that    a    writ    of    mandamus    was    necessary    to    compel 
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the  said  mayor  to  sign  said  issue  of  bonds,  amounting  to  thirty - 
eight  thousand  dollars.  He  prayed  that  the  mayor  be  cited; 
that  there  be  judgment  ordering  a  writ  of  mandamus  to  issue 
directed  to  said  mayor,  commanding  him  to  sign  said  issue  of  bonds, 
as  it  was  his  duty  to  do,  under  the  provisions  of  Act  No.  90  of  1896, 
and  the  act  of  incorporation  of  the  town  of  Lafayette. 

The  mayor  answered,  admitting  the  facts  alleged,  except  in  so  far 
as  they  might,  after  said  admission,  be  qualified,  and  for  defence 
alleged,  that  he  had  refused  to  sign  the  bonds  described  in  relator's 
petition,  because  the  City  Oouncil  of  said  town  was  without  authority 
or  power,  under  its  charter  and  the  general  statutes  of  the  State,  to 
issue  bonds  for  electric  lights  and  waterworks,  or  for  any  purpose 
whatever. 

Further  answering,  he  averred  that  Act  No.  90  of  1896,  in  effect 
amends  the  charter  of  the  corporation  of  Lafayette,  and  moreover 
conferred  a  special  right  or  privilege  to  said  corporation  by  special 
or  local  legislation,  in  direct  contravention  of  the  prohibitive  provis- 
ions of  Art.  46  of  the  Constitution  of  the  State,  and  the  said  act  was 
therefore  unconstitutional,  null,  void  and  ot  no  effect.  He  prayed  that 
it  be  so  decreed^  and  that  he  be  dismissed  at  relator's  costs. 

The  court  rendered  a  judgment  in  favor  of  relator,  decreeing '^  that 
the  mandamus  prayed  for  be  made  peremptory,  and  that  Charles  D. 
Oaffery,  mayor  of  the  town  of  Lafayette,  do  sign  in  his  official 
capacity  the  bonds  of  the  corporation  of  Lafayette,  known  as  the 
waterworks  and  electric  light  bonds,  in  accordance  with  the  ordinance 
of  the  City  Council  of  the  town  of  Lafayette  passed  October  19, 1896." 

The  court,  in  its  opinion,  recited  the  various  facts,  prior  to  and 
leading  up  to  the  ordinance  of  the  town  referred  to  in  its  judgment, 
and  the  passage  of  the  ordinance  over  the  veto  of  the  mayor,  and  then 
declared,  that  under  the  circumstances  <*  the  mayor  was  without 
further  reason  to  object  to  the  signing  of  the  bonds;  that  the  act 
assailed  (Act  No.  90  of  1896)  was  passed  at  the  solicitation  of  the 
mayor  and  council,  and  they  could  not  assail  its  constitutionality;  that 
the  contractor,  who  was  the  sole  beneficiary  of  these  bonds,  did  not 
complain,  or  attack  their  regularity;  on  the  contrary,  he  affirmed 
their  legality  and  invoked  the  aid  of  the  court  to  obtain  possession 
of  the  bonds  to  which  he  was  entitled." 

Defendant  appealed. 

On  the  8th  of  July,  1896,  the  plaintiff  entered  into  a  written  agree- 
ment  with  the  mayor  and  common  council  of  Lafayette,  which  was 
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prefaced  by  the  statement  that  the  latter  had  caased  certain  legisla- 
tion to  be  provided  that  they  might  contract  for  the  erection  of  a 
complete  waterworks  and  electric  light  plant  system  for  the  use  of 
the  corporation.  It  then  went  on  to  declare  that  the  corporation 
desiring  to  contract  with  the  plaintiff  for  the  erection  of  the  said 
plant,  according  to  plans  and  specifications  provided  by  the  engineer 
for  the  corporation — the  plant  to  be  accepted  by  the  engineer  when 
completed — the  plaintiCF  then  deposited  a  certifled  check  of  the 
Metropolitan  Bank  of  New  Orleans  for  the  snm  of  five  hundred  dol- 
lars as  a  gnarantee  that  he  would  within  thirty  days  give  a  good  and 
satisfactory  bond  for  the  snm  of  ten  thousand  dollars,  which  check 
of  five  hundred  dollars  was  to  be  returned  to  the  plaintiif  when  the 
said  bond  had  been  accepted. 

The  plaintiff  next  agreed  to  commence  work  by  delivery  of 
material  within  ten  days  from  the  date  of  the  agreement,  and  the 
corporation  agreed  to  pay  Ferguson  (the  plaintiff)  the  sum  of  thirty- 
six  thousand  dollars  in  payment  as  follows:  ten  thousand  dollars 
when  the  hydrants,  etc.,  were  delivered  to  Lafayette;  ten  thousand 
dollars  when  balance  of  machinery  had  been  delivered  and  the  work 
of  construction  had  commenced,  and  ten  thousand  dollars  when  the 
plant  was  completed  and  ready  for  steam,  and  the  balance,  six  thou- 
sand dollars,  when  the  plant  had  been  operated  thirty  days  and  had 
been  tested  and  accepted  by  the  corporation's  engineer.  It  was 
declared  part  of  the  agreement  that  Perguson  was  to  accept  thirty - 
six  thousand  dollars  in  bonds  of  the  town  of  Lafayette  at  par 
value,  said  amount  of  bonds  to  be  deposited  with  the  president  of  the 
First  National  Bank  as  trustee,  and  paid  to  Ferguson  as  mentioned 

On  October  19,  1896,  the  Common  Council  passed  an  ordinance 
entitled  '*  An  ordinance  instructing  the  mayor  of  this  town  to  issue 
thirty- eight  thousand  dollars  of  bonds  of  the  town  of  Lafayette^ 
known  as  the  Waterworks  and  Electric  Light  Bonds,  under  provi- 
sion of  Act  No.  90  of  1896." 

The  first  section  <^  authorized  and  directed  the  mayor  to  sign  in 
his  official  capacity  the  lithograph  bonds  of  the  said  town,  known  as 
the  Waterworks  and  Electric  Light  Bonds,  to  the  amount  of  thirty - 
six  thousand  dollars  thereof,  and  to  deliver  the  thirty-six  thou- 
sand dollars  thereof  to  J.  M.  Fergusoa,  contractor  of  the  water- 
works  and  electric  light  system  for  and  in  the  town  of  Lafayette, 
as  provided  by  his  bid  for  the  contract;  provided  that  the  said 
J.  M.  Ferguson  furnish  the  required  security  under  said  bid  and  exe- 
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cated  coDtractt"    The  second  section  ordered  that  the   <*  bonds  be 
coantersigned  by  the  treasurer  of  the  corporation." 

It  appears  from  the  record  that  the  mayor  vetoed  the  ordinance 
on  the  groand  that  ^<  the  act  of  the  Legislatnre  authorizing  the 
issuing  of  the  bonds  was  unconstitutional,  and  that  such  legislation 
was  prohibited  by  Art.  46  of  the  Constitution,"  but  that  said  ordinance 
was  adopted  by  a  two -thirds  vote  of  the  council  over  the  mayor'a 
veto. 

The  act  of  the  General  Assembly  referred  to  is  Act  No.  90  of  1896, 
entitled  ''  An  act  to  authorize  and  empower  the  City  Ooancil  of 
Lafayette,  Louisiana,  to  issue  bonds  for  the  sum  of  thirty- eight 
thousand  dollars,  payable  not  later  than  ten  years  from  the  date 
thereof,  to  procure,  construct  and  operate  a  waterworks  and  electric 
light  plant  in  said  town,  fixing  the  method  of  payment,"  etc.  The' 
act  was  enacted  under  a  preamble  which  recited  that  the  property 
taxpayers  of  Lafayette,  Louisiana,  had,  on  the  23d  day  of  March,  1896,. 
in  accordance  with  the  provisions  of  Art.  209  of  the  Constitution,  and 
Act  No.  126  of  1882,  voted  unanimously  in  favor  of  a  special  tax  of 
five  mills  on  the  dollar  of  the  assessed  value  of  property  therein 
annually  for  a  period  of  ten  years,  in  accordance  with  the  proposi- 
tion voted  upon  at  said  election,  ^'  and  that  the  notice  provided  for 
by  Art.  46  of  the  Constitution  of  the  State  had  been  published  in  two 
newspapers  at  Lafayette  for  thirty  days  prior  to  the  introduction  of 
the  act." 

By  the  first  section  of  the  act  it  was  enacted  by  the  General 
Assembly  '*  that  in  order  to  render  available,  and  to  enable  the  City 
Council  to  utilize  the  special  annual  tax  of  five  mills  on  the  dollar  of 
the  assessed  value  of  property  in  said  town  unanimously  voted  by  the 
property  taxpayers  thereof  on  March  28,  1896,  for  a  period  of  ten 
years,  for  the  purpose  of  procuring,  constructing  and  operating  a 
waterworks  and  electric  light  plant  in  said  town,  as  contemplated  by 
said  election,  and  the  ordinance  levying  said  tax,  providing  for  the 
collection  thereof,  the  said  City  Council  of  Lafayette  be  and  is 
hereby  authorized  and  empowered  to  issue  negotiable  interest- 
bearing  bonds  for  the  sum  of  thirty -eight  thousand  dollars,  payable 
and  redeemable  at  such  time  and  places  and  in  such  sums  as  said 
City  Council  may  deem  necessary  and  proper;  provided  said  bonds 
shall  be  issued  in  denominations  of  not  more  than  one  thousand 
dollars,  and  not  less  than  one  hundred  dollars. 

The  second  section  ordered  that  said  bonds  should  be  issued  at 
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one  and  the  same  time,  and  of  the  same  date,  and  thitt  final  pay- 
ment and  redemption  should  not  exceed  ten  years  from  said  date, 
and  that  the  bonds  should  bear  six  per  cent,  per  annum  interest, 
payable  annually  or  semi-annually,  as  said  council  might  determine, 
which  interest  should  be  represented  by  coupons  attached  to  said 
bonds. 

The  third  section  enacted  that  payment  of  said  bonds  in  principal 
and  interest  should  be  met  by  the  revenue  derived  from  said  special 
tax  of  five  mills  on  the  dollar  of  the  assessed  value  of  the  property 
in  said  town,  and  the  further  sum  of  fifteen  hundred  dollars  an- 
nually from  the  general  revenue  of  said  town,  being  the  amount 
heretofore  expended  for  oil  lamps  therein,  and  also  by  the  net 
revenue  derived  from  the  operation  of  said  waterworks  and  elec- 
tric light  plant  in  said  town,  which  amounts  should  be  pledged  by 
said  council  for  the  payment  of  said  bonds  in  principal  and  interest. 

The  fourth  section  enacted  that  the  bonds  and  coupons  should  be 
signed  by  the  mayjr  and  countersigned  by  the  treasurer  of  said 
town,  and  should  be  sold  under  the  direction  and  control  of  said 
Oity  Council,  provided  that  no  bond  should  be  sold  for  less  than  its 
face  value. 

The  town  council  it  appears  have  caused  to  be  lithographed  bonds 
which  they  propose  to  issue  under  the  authority  of  Act  No.  90  of 
1896. 

They  read  as  follows : 

''  Six  per  cent.  Waterworks  and  Electric  Light  Bond. 
**  United  States  op  America. 

i<  No. . 

**  State  op  Louisiana. 

**  $500.     •  The  City  of  Lafayette.  $500. 

<*  Six  per  cent.  Waterworks  and  Electric  Light  Bond. 

'^  Know  all  men  by  these  presents,  that  the  city  of  Lafayette,  in  the 
parish  of  Lafayette,  State  of  Louisiana,  is  justly  indebted  for  bor- 
rowed money  in  the  sum  of 

PIVB    HUNDRED    DOLLARS, 

which  sum  said  city,  for  value  received,  hereby  promises  to  pay  in 
GOLD  coin  of  the  United  States  to  the  bearer  hereof,  at  the  Chase 
National  Bank,  in  the  city  of  New  York,  State  of  New  York,  on  the 

first  day  of  March, ,  together  with  interest  on  the  same,  at  the 

rate  of  six  per  cent,  per  annum,  which  interest  shall  also  be  payable 
in  GOLD  COIN  of  the  United  States,  at  the  said  bank,  on  the  first  day 


FORTY- NINTH  ANNUAL  REPORTS,  1897.  1766 

State  ex  rel.  Ferguson  vs.  Mayor. 


of  March  of  each  year,  until  the  payment  of  the  principal  Bum, 
on  the  surrender  of  the  several  coupons  hereto  attached. 

'*  This  bond  is  one  of  seventy -six  bonds,  all  of  like  tenor,  date  and 
amount,  and  is  issued  for  the  purpose  of  erecting  a  system  of  water- 
works and  electric  lights  in  said  city,  and  is  authorized  by  Act  No. 
^0  of  the  Legislature  of  the  Sbate  of  Louisiana  of  the  session  of  1896, 
and  by  an  ordinance  of  said  city,  a  copy  whereof  is  printed  on  the 
reverse  side  of  this  bond.  The  payment  of  all  said  bonds,  with  their 
interest,  is  secured  by  an  annual  levy  of  taxes,  as  provided,  and  other 
«pecial  annual  appropriations  and  revenues,  as  provided  by  said  act 
of  the  Legislature  of  said  State  and  ordinance  of  said  city. 

''  In  testimony  whereof  the  said  city  of  Lafayette  has  caused  this 
bond  to  be  signed  by  the  mayor  and  treasurer  of  the  city  and  to  be 
sealed  with  the  seal  of  the  city,  and  has  caused  each  of  «aid  cou- 
pons to  be  impressed  with  the  lithographed  /ac  Hmile  signatures  of 
the  mayor  and  treasurer,  this  first  day  of  September,  Anno  Domini 
•eighteen  hundred  and  ninety -six. 


^^ Mayor  of  Lafayette^  La, 

''^Treasurer  of  Lafayette,  La,^^ 

(Copy  of  coupon.) 

-**  $30.  CITY  OF  LAPAYBTrE,  $30. 

"  State  op  Louisiana. 

<<Will  pay  to  the  bearer  on  the   first  day   of   March,  1897,  Thirty 

Dollars,  for  value  received,  at  the  Chase  National  Bank,   in  the  City 

of  New  York,  State  of  New  York,  for  interest  on  Waterworks  and 

Electric  Light  Bond,  issued  September  1,  1896. 

No.  

»*  Oh  AS.  D.  Cappbry,  Mayor, 
•'  D.  V.  Gabdbblbd,  TreoBurer.^^ 

Upon  the  reverse  of  the  bonds  are  printed  a  copy  of  Act  No.  90  of 
1896  and  a  copy  of  what  purports  to  be  an  ordinance  of  the  City 
Council  of  Lafayette,  which  reads  as  follows : 

**An  Ordinance. 

''An  ordinance  to  levy  and  collect  a  special  tax  of  five  mills  on  the 
dollar  of  the  assessed  valuation  of  property  in  the  corporate  limits 
of  the   town  of  Lafayette,  Louisiana,  annually  for  a  period  of  ten 
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years,  beginning  with  the  Ist  of  January,  1896;  to  procure,  con- 
Btract  and  operate  a  waterworks  and  electric  light  system  in  said 
town,  as  authorized  by  a  vote  of  the  property  taxpayers  of  said  town 
of  Lafayette,  La. ,  at  a  special  election  held  therein,  on  March  23, 
1896,  under  the  provisions  of  Art.  269  of  the  Constitution  of  this 
State  and  the  Act  126  of  the  Legislature  for  the  year  1882. 

*'  Section  1.  Be  it  ordained  by  the  City  Council  of  Lafayette,  Louis- 
iana, ia  legal  session  convened,  that  for  the  purpose  of  procuring^ 
constructing  and  operating  a  waterworks  and  electric  light  system  in 
said  town,  and  by  authority  and  virtue  of  a  unanimous  vote  of  the 
property  taxpayers  of  said  town,  given  and  cast  at  a  special  election 
held  therein  on  March  28,  1896,  under  the  provisions  of  Art.  209  of 
the  Constitution  of  this  State,  and  of  Act  126  of  the  Acts  of  the  Leg- 
islature for  the  year  1882,  there  is  hereby  levied  and  shall  be  col- 
lected annually  for  the  calendar  year  eighteen  hundred  and  ninety - 
six,  and  for  each  succeeding  calendar  year  thereafter,  for  a  period  of 
ten  years,  a  special  tax  of  five  mills  on  the  dollar,  for  the  assessed 
valuation  of  all  property  situated  within  the  corporate  limits  of  said 
town,  subject  to  taxation  under  the  general  laws  of  the  State. 

*^  Section  2.  Be  it  further  ordained,  etc.,  that  said  special  tax  of  five 
mills  shall  be  extended  annually  for  the  period  herein  above  provided 
on  the  assessment  roll  of  said  town,  at  the  same  time  that  the  gen- 
eral tax  is  extended,  and  shall  be  collected  within  the  same  time,  and 
as  provided  by  Sec.  3  of  Act  126  of  the  Acts  of  the  Legislature  for 
1882,  and  by  Act  119  of  1882,  and  other  provisions  on  the  same  sub- 
ject matter. 

^*  Section  8.  Be  it  further  ordained,  etc.,  that  this  ordinance  shall 
take  effect  from  and  after  its  passage. 

^^  Yeas — Blount,  Doncet,  Falk,  Ducot^,  Mouton,  Le  Blanc  and  Dr. 
Trahan.     Nays — None." 

The  District  Court  declined  in  this  case  to  examine  into  and  pass 
upon  the  issues  which  the  parties  were  seeking  to  have  determined. 
It  held  that  the  defendant  was  estopped  from  contesting  the  binding 
force  of  the  legislative  act,  under  the  authority  of  which  it  is  alleged 
the  bonds  were  to  be  issued.  The  court  placed  the  estoppel  upon 
the  ground  that  the  act  was  passed  at  the  solicitation  of  the  mayor 
and  Common  Council  of  Lafayette  themselves,  and  therefore  they 
could  not  question  its  validity.  It  was  evidently  both  the  desire 
and  the  interest  of  parties  that  the  question  raised  should  be  set- 
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tied  while  matters  were  still  executory.  Estoppels  are  not  favored 
in  law,  particularly  when  they  are  soaght  to  be  brought  to  bear 
against  an  examination  by  the  courts  into  the  legality  of  the  actions 
of  municipal  councils  which  involve  the  interests  of  the  citizens  and 
taxpayers  of  the  corporation  and  in  which  the  members  themselves 
are  not  personally  and  directly  concerned,  and  particularly  when  a 
claim  is  made  of  the  absolute  want  of  power  on  the  part  of  a  politi- 
<sal  body  whose  authority  is  set  up  to  justify  an  act  soug^ht  to  be 
enforced  to  confer  power  to  do  such  act.  Torian  vs.  Shayet,  47 
An.  605. 

It  is  declared  in  the  bill  of  rights:  <' Courts  should  be  open  and 
every  person  for  injury  done  him  in  his  rights,  lands,  goods,  person 
or  representation,  shall  have  adequate  remedy  by  due  process  of 
aw  and  justice  administered  without  denial  or  unreasonable  delay." 
It- requires  a  very  clear  and  exceptional  state  of  facts  to  cut  off  a 
right  of  action  when  judicial  investigation  and  aid  are  sought  to  test 
the  rights  and  obligations  of  parties  when  in  good  faith  presented  to 
a  court  for  adjudication.  The  parties  to  this  litigation  do  not  urge 
an  estoppel,  but  seek  a  decision.  The  issue  has  been  raised  by  the 
plaintiff  rather  prematurely,  as  under  the  ordinance  of  the  city 
directing  the  issuing  of  the  bonds  the  mayor  was  authorized  and 
directed  to  sign  and  deliver  the  same  to  the  plaintiff,  '*  as  provided 
hyk  his  bid  for  the  contract,  provided  he  furnish  the  required  security 
nnder  said  bid  and  executed  contract  with  said  mayor,"  and  there  is  no 
allegation  that  such  security  has  yet  been  furnished.  Plaintiff  seems 
as  yet  to  have  simply  deposited  his  check  of  five  hundred  dollars  to 
guarantee  that  he  will  hereafter  furnish  the  security  required.  The 
parties,  however,  have  not  filed  any  exception  on  this  score.  Touch- 
ing the  question  of  estoppel,  it  may  be  well  to  say,  that  even  if  the 
act  of  the  General  Assembly  was  itself  not  open  to  contest  by  defend- 
ant, it  would  be  his  duty,  if  the  bonds  tendered  to  him  for  signature 
contained  improper  recitals,  or  varied  in  their  terms  from  that  act  of 
the  ordinances  under  which  they  were  to  be  issued,  to  decline  to  sign 
the  same.  In  the  copy  of  the  proposed  bonds  sent  up  we  notice  that 
they  acknowledge  an  indebtedness  to  the  amount  therein  stated  as 
for  *'  money  borrowed "  by  the  corporation,  and  that  they  are 
declared  ^*  payable  in  coin."  We  are  not  informed  as  to  how,  or 
under  what  authority  those  particular  recitals  came  to  be  inserted 
in  the  bonds. 
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Plaintiff  in  this  coort,  while  insisting  npon  the  constitutional  power 
of  the  General  Assembly  to  pass  Act  No.  90  of  1896,  urges  upon  us 
that  the  corporation  was  independently  of  that  act  legally  author- 
ized to  issue  the  bonds.  He  says  that  the  power  of  the  corporal ioiv 
to  enter  into  the  engagement  it  did  for  the  erection  of  the  water- 
works and  electric  light  plant  had  its  origin  back  of  that  act;  that 
it  was  based  upon  the  power  granted  by  Art.  209  of  the  Constitution, 
which,  .while  placing  a  limitation  generally  upon  the  power  of  cor- 
porations to  tax,  yet  declared  that  **  for  the  purpose  of  erecting  and 
constructing  public  buildings,  bridges  and  works  of  public  improve- 
ment in  parishes  and  municipalities  the  rates  of  taxation  therein 
limited  might  be  increased,  when  the  rate  of  such  increase  and  the 
purpose  for  which  it  was  intended  should  have  been  submitted  to  a 
vote  of  the  property  taxpayers  of  such  parish  or  municipality  enti- 
tled to  a  vote  under  the  election  laws  of  the  State,  and  a  majority 
of  same  voting  at  such  election  shall  have  voted  therefor,  and  fur- 
ther based  upon  Act  No.  126  of  1882,  which  was  passed  to  give 
effect  to  that  article  of  the  Constitution.  He  says  that  the  people 
of  Lafayette  had  by  vote  authorized  the  levy  of  a  special  tax,  start- 
ing with  the  premise  that  the  corporation  was  authorized  to  enter 
into  the  engagement  it  did  with  the  plaintiff,  under  the  authority 
stated.  Plaintiff  deduced  as  resulting  therefrom  that  the  corpora- 
tion was  not  only  authorized,  but  that  it  was  its  duty  to  give  to  the 
contractor  proper  evidence  of  its  obligations  to  him,  which  he 
might  utilize  for  his  benefit  and  that  of  the  corporation,  and  he  con- 
tends that  negotiable  bonds  are  legally  such  **  proper  evidence." 
It  might  well  be  that  corporations  which  have  legally  entered 
into  engagements  which  are  to  be  met  as  to  payment  out 
of  special  funds  should  be  authorized  from  time  to  time 
to  place  in  the  hands  of  those  with  whom  they  have  contracted 
certificates  with  proper  recitals  containing  an  acknowledgment  that 
the  contract  having  been  properly  performed  up  to  a  certain  point 
a  resulting  right  had  accrued  to  the  contractor  to  payment  up  to  a 
certain  amount  out  of  a  special  fund  described  in  the  certificate,  and 
yet  these  corporations  should  not  be  authorized  to  deliver  negotia- 
ble bonds  and  notes  to  the  contractors.  Brebam  vs.  German  Amer- 
ican Bank,  144  U.  S.  184;  Police  Jury  vs.  Britten,  15  Wall.  566; 
Smith  vs.  Parish  of  Madison,  30  An.  461 ;  Sterling  vs.  West  Feliciana^ 
26  An.  59;  Bertrand  vs.  Vermilion,  28  An.  588;  Ledds  vs.  Vermilion,. 
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28  An.  618;  Mathe  vs.  Police  Jary  of  Plaqaemines,  28  Ao.  77;  Dillon 
Man.  Bonds,  14.  The  powers  of  political  corporations  in  Lonisiana, 
under  constitntional  limitations,  are  exceedinfl^ly  restricted,  both  as 
to  their  existence  and  extent,  and  as  to  the  method  of  action  of 
the  corporations  in  respect  to  them  when  existing.  The  obligations 
which  they  are  authorized  to  contract  are  directed  to  be  provided 
for  at,  or  prior  to,  their  creation  by  specifled  ways  and  means.  The 
obligations  incurred  are  not  debts  in  the  strict  sense  of  that  word — 
that  is,  they  are  not  obligations  for  the  full  payment  of  which  all  the 
property  of  the  corporation  stands  pledged — they  are  obligations 
predicated  upon  and  payable  out  of  special  fands  which,  being 
exhausted,  leave  the  holder  of  the  obligations  (unless  under  excep- 
tional circumstances)  without  further  remedy.  Corporations  in 
Louisiana,  as  matters  now  stand,  are  without  authority  to  bor- 
row money,  or  to  issue  negotiable  notes  and  bonds.  Being  without 
such  anthority,  the  General  Assembly  is  without  power  to  confer  it 
upon  any  particular  corporation  by  special  act,  even  if  it  had  power 
to  confer  it  by  general  act  upon  all  corporations.  Constitution 
of  1879,  Art.  46,  pars.  12  and  13. 

Act  No.  90  of  1896  does  not  furnish  a  legal  basis  for  the  issuing  of 
the  bonds  which  defendant  seeks  to  force  the  mayor  to  sign.  The 
bonds  of  the  city  of  New  Orleans  and  those  of  the  Levee  Districts 
stand  upon  an  exceptional  basis. 

Plaintiff  urges  us  to  consider  the  right  of  the  corporation  to  issue 
bonds  of  that  character  under  authority  of  Art.  209  of  the  Constitu- 
tion and  Act  No.  126  of  1882.  Had  that  been  the  issue  which  the 
parties  were  standing  upon  in  the  District  Court  the  pleadings  and 
evidence  would  have  been  different  from  what  they  are,  but  we  have 
no  objection  to  stating  our  opinion  that,  while  the  article  cited  and 
the  act  referred  to  enable  corporations  which  have  been  authorized 
to  increase  their  rate  of  taxation  by  having  recourse  to  and  receiv- 
ing  the  consent  thereto  of  the  voters  of  the  corporation  to  enter 
into  engagements  for  special  purposes  than  they  would  have  been 
otherwise  authorized  to  make,  we  And  nothing  therein  which  would 
authorize  the  corporate  authorities  to  issue  negotiable  instruments. 
The  engagements,  when  so  authorized  to  be  made,  are  still  to  be 
met  by  payment  out  of  special  funds. 

But  we  understand  the  plaintiff  to  argue,  that  the  bonds  in  ques- 
tion are   not  strictly    negotiable  instruments;    that    though   they 
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^acknowledge  a  general  Indebtedness  of  the  city,  they  none  the  less 
«how  on  their  face  that  they  are  payable  oat  of  a  special  fund,  and 
that  any  one  taking  the  instruments  would  be  held  to  a  knowledge  of 
that  fact,  and  would  not  be  permitted  to  claim  beyond  the  fund.  We 
do  not  feel  justified  in  ordering  the  mayor  of  the  city  to  sign  bonds 
payable  to  bearer,  for  certain  amounts  payable  in  coin  and  which 
recite  that  they  were  issued  for  borrowed  money.  The  recitals  are 
incorrect.  The  instruments  are  in  authorized  form  and  they  may 
work  injury  even  should  (as  plaintiff  claims)  the  holders  of  the  same 
be  tied  down  to  payment  out  of  the  special  funds  provided  for  their 
payment. 

We  notice  that  the  bonds  proposed  to  be  issued  state  not  only  that 
^<  payment  is  secured  by  an  annual  levy  of  taxes  as  provided,  but  by 
other  special  annual  appropriations  and  revenues  as  provided  by 
«aid  act  of  the  Legislature  of  said  State  and  ordinance  of  said  city." 

We  are  not  informed  of  the  facts  upon  which  tnis  recital  was 
made. 

The  case,  in  our  opinion,  is  before  us  solely  on  the  issue  made  by 
the  parties  as  to  the  legal  effect  of  Act  No.  90  of  i896.  We  held  that 
act  to  be  inoperative  as  conferring  authority  upon  the  city  of 
Lafayette  to  issue  the  bonds  which  the  plaintiff  now  seeks  to  have 
signed  by  the  mayor. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  District  Court  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered, 
;adjudged  and  decreed  that  the  plaintiff's  suit  be  dismissed,  with  res- 
ervation of  such  rights  in  the  premises  as  he  may  be  legally  enti- 
tled to. 

Separate  Opinion. 

Watkins,  J.  The  relator  having  entered  into  a  contract  with  the 
municipal  authorities  of  the  town  of  Lafayette,  in  this  State,  to  con- 
struct an  electric  light  plant  and  system  of  waterworks  for  the  ser- 
vice and  use  of  the  muaicipality,  in  parauance  of  a  municipal  ordi- 
nance authorizing  the  contract  and  providing  the  revenue  to  meet 
the  expense  of  the  work,  demanded  of  the  respondent  the  completion 
and  fulfilment  of  the  details  of  this  engagement  by  signing  and  caus- 
ing to  be  signed  certain  negotiable  instruments  representing  the  con- 
tract  price  of  the   work  in  conformity  with  the  provisions  of  an 
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enabling  act  of  the  Legislature;  and  this  demand  having  been 
declined — notwithstanding  he  was  specifically  aathorized  and 
directed  to  do  so  by  a  special  ordinaace  of  the  municipality — on  the 
ground  that  the  legislative  act  was  and  is  unconstitutional  and  void, 
as  in  conflict  with  and  contrary  to  the  provisions  of  Art.  46  of  the 
Constitution,  pars.  12  and  13,  he  instituted  this  suit  by  mandamus  to 
compel  his  compliance  with  the  law,  and  his  performance  ol  a  plain 
ministerial  duty. 

On  the  trial  the  District  Judge  made  the  writ  of  mandamus  per- 
emptory, and  from  that  decree  the  respondent  prosecutes  thi» 
appeal. 

The  facts  necessary  to  be  stated  are  the  following,  namely : 

On  the  6th  of  Jaly,  1896,  the  relator  entered  into  a  written 
agreement  with  the  respondent,  which  is  prefaced  by  the  statement 
that  the  latter  had  procured  the  passage  of  a  certain  legislative  act 
authorizing  the  municipality  of  Lafayette  to  contract  for  the  erection 
of  an  electric  light  plant  and  system  of  waterworks  for  the  use  of  the 
corporation — particularly  specifying  the  details  thereof  and  the  time 
and  manner  of  performing  the  work. 

The  price  agreed  upon  was  thirty -six  thousand  dollars — that  is  to 
say,  ten  thousand  dollars  was  agreed  to  be  paid  when  the  hydrants, 
etc.,  were  delivered;  ten  thousand  dollars  when  the  remainder  of 
the  machinery  had  been  delivered,  and  the  work  of  construction 
commenced;  ten  thousand  dollars  when  the  plant  was  completed  and 
ready  for  application  of  steam,  and  the  remaining  six  thousand 
dollars  when  the  plant  had  been  successfully  operated  for  thirty 
days,  and  had  been  tested  and  accepted  by  the  engineer  of  the  cor- 
poration. 

It  was  part  of  the  agreement  that  the  relator  should  accept  thirty - 
six  thousand  dollars  in  bonds  of  the  town  of  Lafayette  at  par  value. 

On  the  19ch  of  October,  1896,  the  Common  Council  of  Lafayette 
passed  an  ordinance  instructing  the  respondent  to  issue  thirty- six 
thousand  dollars  of  bonds  of  the  town  of  Lafayette,  to  be  known  and 
designated  as  the  waterworks  and  electric  light  bonds,  issued  under 
alld  in  conformity  with  the  provisions  of  Act  90  of  1896 — the  same 
being  the  enabling  law  on  tde  faith  of  which  the  ordinance  was 
predicated. 

That  ordinaace  provided  that  said  thirty- six  thousand  dollars  of 
bonds  be  issued  and  delivered  to  the  relator,  same  to  be  signed  by 
111 
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the  respondent  mayor  and  countersigned  by  the  treasurer  of  the 
corporation. 

It  appears  that  the  mayor  exercised  his  prerogative  and  vetoed  the 
ordinance  on  the  ground  that  the  legislative  act  authorizing  the  issu- 
ance of  the  aforesaid  bonds  was  and  is  unconstitutional,  as  being  in 
contravention  of  Art.  46  of  the  Oonstitution  of  1879 — the  same 
ground  that  is  assigned  by  him  as  respondent  in  his  return. 

The  Common  Council  caused  to  be  lithographed  bonds  which  are 
of  the  following  tenor,  viz. : 

^'  Six  per  cent.  Waterworks  and  Electric  Light  Bond. 
<*Unitbd  States  of  Ambrica. 

•«No.  . 

"State  of  Louisiana. 

"  $500.  The  City  of  Lafayette.  (500. 

"  Six  per  cent.  Waterworks  and  Electric  Light  Bond. 

"  Know  all  men  by  these  presents,  that  the  city  of  Lafayette  in  the 
parish  of  Lafayette,  State  of  Louisiana,  is  justly  indebted  for  bor- 
rowed money  in  the  sum  of 

five  hundred  dollars, 
which  sum  said  city  for  value  received  hereby  promises  to  pay  in 
gold  coin  of  the  United  States  to  the  bearer  hereof  at  the  Chase 
National  Bank  in  the  city  of  New  York,  on  the  first  day  of  March, 

,  together  with  interest  on  the  same  at  the  rate  of  six  per  cent. 

per  annum,  which  interest  shall  also  be  payable  in  gold  coin  of  the 
United  States  at  the  said  bank  on  the  first  day  of  March  of  each  year 
until  the  payment  of  the  principal  sum  on  the  surrender  of  the  sev- 
eral  coupons  hereto  attached. 

''This  bond  is  one  of  seventy-six  bonds,  all  of  like  tenor,  date  and 
amount,  and  is  issued  for  the  purpose  of  erecting  a  system  of  water- 
works and  electric  lights  in  said  city,  and  is  authorized  by  Act  No. 
90  of  the  Legislature  of  the  State  of  Louisiana  of  the  session  of  1896, 
and  by  ordinance  of  said  city,  a  copy  whereof  is  printed  on  the 
reverse  side  of  this  bond.  The  payment  of  all  said  bonds,  with  their 
interest,  is  secured  by  an  annual  levy  of  taxes  as  provided,  and  other 
special  annual  appropriations  and  revenues,  as  provided  by  said  act 
of  the  Legislature  of  said  State  and  ordinance  of  said  city. 

*'  In  testimony  whereof,  the  said  city  of  Lafayette  has  caused  this 
bond  to  be  signed  by  the  mayor  and  treasurer  of  the  city,  and  to  be 
sealed  with  the  seal  of  the  city,  and  has  caused  each  of  said  coupons 
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to  be  impressed  with  the  lithographed  fac -simile  sigDatares  of  the 
mayor  and  treasurer  this  first  day  of  September,  Anno  Domini 
eighteen  hundred  and  ninety -six. 


'  Mayor  of  LafayettCy  La. 


"  Treasurer  of  Lafayette,  La,^^ 
(Copy  of  Coupon.) 
**$30.  THE   CITY   OF  LAFAYETTE.  $80. 

**  State  op  LoinsiANA. 
'*  Will  pay  to  the  bearer  on  the  first  day  of  March,  1897,  thirty 
dollars,  for  value  received,  at  the  Chase  National  Bank  in  the  city 
of  New  York,  State  of   New  York,  for  interest  on  waterworks  and 
electric  light  bond  issued  September  1,  1896. 

"  No. 

**Cha8.  D.  Cappbry,  Mayor, 
**  D.  V.  Gardbblbd,  2Vea«irer." 

Upon  the  reverse  of  the  bonds  are  printed  a  copy  of  Act  No.  90  of 
1896,  and  a  copy  of  what  purports  to  be  an  ordinance  of  the  City 
Council  of  Lafayette,  which  reads  as  follows : 

**An  Ordinance. 

'*An  ordinance  to  levy  a  special  tax  of  five  mills  on  the  dollar  of 
the  assessed  valuaMon  of  property  in  the  corporate  limits  of  the 
town  of  Lafayette,  Louisiana,  annually  for  a  period  of  ten  years 
beginning  with  the  first  of  January,  1896;  to  procure,  construct  and 
operate  a  waterworks  and  electric  light  system  in  said  town,  as 
authorized  by  a  vote  of  the  property  taxpayers  of  said  town  of 
Lafayette,  Louisiana,  at  a  special  meeting  held  therein  on  March  28, 
1896,  under  the  provisions  of  Art.  209  of  the  Constitution  of  this 
State  and  of  Act  126  of  the  Legislature  for  the  year  1882. 

'^  Section  1.  Be  it  ordained  by  the  City  Council  of  Lafayette,  Lou- 
isiana, in  legal  session  convened,  that  for  the  purpose  of  procar  ng, 
constructing  and  operating  a  waterworks  and  electric  light  system 
in  said  town,  and  by  authority  and  virtue  of  the  unanimous  vote  of 
the  property  taxpayers  of  said  town,  given  and  cast  at  a  special 
election  held  therein  on  March  26,  1898,  under  the  provisions  of 
Art.  209  of  the  Constitution  of  this  State  and  of  Act  126  of  the  Legis- 


1764  SUPREME  COURT  OP  LOUISIANA. 


state  ex  reL  Fergason  vs.  Mayor. 


latare  for  the  year  1882,  there  is  hereby  levied  and  shall  be  collected 
annually  for  the  calendar  year  eighteen  hundred  and  ninety -six,  and 
for  e  ich  succeeding  calendar  year  thereafter  for  a  period  of  sen  years,, 
a  special  tax  of  five  mills  on  the  dollar  for  the  assessed  valoation  of 
all  property  situated  within  the  corporate  limits  of  ^aid  town,  sub- 
ject to  taxation  under  the  general  laws  of  the  State. 

'*  Section  2.  Be  it  further  ordained,  etc.,  that  said  special  tax  of 
five  mills  shall  be  extended  annually  for  the  period  herein  above 
provided  on  the  assessment  roll  of  said  town  at  the  same  time  that 
the  general  tax  is  extended,  and  shall  be  collected  within  the  same 
time  and  as  provided  by  Sec.  3  of  Act  126  of  the  acts  of  the  Legisla- 
ture for  1882  and  by  Act  119  of  1882  and  other  provisions  on  the 
subject  matter. 

*' Section  3.  Be  it  further  ordained,  etc.,  that  this  ordinance  shall 
take  effect  from  and  after  its  passage." 

From  a  careful  perusal  of  the  foregoing  ordinance  it  appears  that 
at  a  special  election  held  on  the  23d  of  March,  1896,  under  and  in 
conformity  with  the  provisions  of  Art.  209  of  the  Constitution  of 
1879,  and  in  conformity  with  the  provisions  of  Act  126  of  1882  of 
the  General  Assembly,  there  was  an  unanimous  vote  of  fJie  property 
taxpayers  of  the  town  of  Lafayette  favoring  and  authorizing  the 
levy  and  collection  of  a  five -mill  tax  upon  all  assessable  property 
carried  upon  the  assessment  rolls  of  said  town  for  and  during  a 
period  of  ten  years  commencing  with  the  calendar  year  1896,  which 
tax  was  specially  dedicated  to  and  intended  for  use  in  the  building 
and  construction  of  an  electric  light  plant  and  a  system  of  water- 
works  in  the  municipality. 

And  it  further  appears  therefrom  that  said  special  tax  was  thereby 
levied  and  required  to  be  collected  annually  thereafter  for  and  dur- 
ing a  period  of  ten  years  consecutively,  and  the  avails  thereof  were 
directed  to  be  consecrated  and  applied  to  the  liquidation  and  pay- 
ment of  the  expense  of  the  construction  of  the  aforesaid  public 
works. 

It  appears  from  the  terms  and  provisions  of  the  legislative  act 
in  its  title,  as  well  as  in  the  body  of  same,  that  it  was  upon  the  faith 
of  the  particular  recitals  and  representations  which  are  set  forth  in 
the  aforesaid  municipal  agreement  and  ordinance,  that  the  General 
Assembly  were  prompted  to  grant  to  the  municipality  the  power  to 
issue  negotiable  instruments^  as  a  means  of  consummating  the  enter- 
prise which  the  latter  had  set  on  foot. 
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Taken  in  this  light,  and  examined  from  this  standpoint,  the  legis  - 
4ative  act  mast  be  considered  and  constraed. 

The  title  of  that  act  is  as  follows,  viz.: 

'<  To  authorize  and  empower  the  City  Oonncil  of  Lafayette,  Louis- 
iana, to  issue  bonds  for  the  sum  of  thirty -six  thousand  dollars, 
payable  not  less  than  ten  years  from  date  thereof,  to  procure,  con- 
struct and  operate  a  waterworks  and  electric  light  plant  in  said 
town,  and  fixing  the  method  of  payment,"  etc. 

The  preamble,  which  precedes  and  prefaces  th'e  first  section  of  the 
«ct,  declares  that  ''whereas,  the  property  taxpayers  of  Lafayette, 
Louisiana,  having  on  the  23d  of  March,  1896,  in  accordance  with  the 
provisions  of  Art.  209  of  the  Constitution  and  of  Act  26  of  1882, 
voted  unanimously  in  favor  of  the  special  tax  of  five  mills  *  *  ^ 
for  a  period  of  ten  years,  for  the  purpose  of  procuring,  construct- 
ing and  operating  a  waterworks  and  electric  light  plant  i  i  said 
town;  and  whereas,  the  City  Council  of  said  town  of  Lafayette, 
having  by  ordinance  duly  levied  and  provided  for  the  collecting  of 
said  special  tax  of  five  mills  annually  for  a  period  of  ten  years,  in 
accordance  with  the  proposition  voted  upon  at  said  election 
•     *     *     be  it  enacted,"  etc. 

This  language  of  the  title  and  that  of  the  preamble  make  it  per- 
fectly clear  that  the  legislative  action,  which  was  predicated  thereon, 
had  exclusive  reference  to  the  previous  action  of  the  muni- 
cipality with  regard  to  the  special  five -mill  tax  which  had  been 
authorized  by  a  vote  of  the  property  taxpayers  of  the  town  for  the 
purpose  of  making  the  specified  works  of  public  improvement 
therein,  and  that  the  full  scope  and  purpose  of  the  enactment  was 
to  furnish  the  municipality  with  adequate  power  and  ample  authority 
to  carry  its  contract  to  completion  by  the  execution  of  negotiable 
bonds,  in  numbers  and  amount  to  represent  the  instalments  of  the 
price  of  the  work  according  to  the  terms  of  the  contract — the  provi- 
sion for  their  payment  being  restricted  to  the  avails  of  the  tax  and 
certain  other  sources  of  revenue  which  are  particularly  indicated  in 
Sec.  3  of  the  act. 

This  appears  especially  in  Sec.  1  of  the  act,  which  declares  '*  that 
in  order  to  render  available  and  to  enable  the  City  Council  of  Lafay- 
ette to  utilize  the  annual  tax  of  five  mills  *  *  *  unanimously 
voted  by  the  property  taxpayers  thereof  on  March  23  of  1896  for 
.a  period  of  ten  years,  for  the  purpose  of  procuring,  constructing  and 
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operating  a  waterworks  and  electric  light  plant  in  said  town  as  con* 
iemplated  by  said  election  and  the  ordinance  levying  said  tax  *  *  * 
the  said  City  Coancil  of  Lafayette  is  hereby  authorized  and  empowered 
to  issue  negotiahle  interest-bearing  bonds  for  the  sum  of  $86,000,"  etc.» 
bearing  six  per  cent,  per  annnm  interest. 

Section  4  provides  that  the  same  shall  be  signed  by  the  mayor  and 
countersigned  by  the  treasurer  of  the  town. 

From  the  foregoing  recitals  the  following  propositions  are  clearly 
established,  namely: 

1.  That  there  was  a  contract  made  and  entered  into  between  the 
relator  and  the  Common  Council  of  the  town  of  Lafayette,  Louis- 
iana, wherein  it  was  stipulated  and  agreed  that  the  former  would 
construct  and  completely  equip  and  put  in  operation  an  electrie 
light  plant  and  a  system  of  waterworks  for  said  town  for  the  price  of 
thirty -six  thousad  dollars,  and  that  the  latter  promised  and  agreed 
to  pay  said  sum  therefor. 

2.  That  in  aid  of  the  erection  and  construction  of  said  works  of 
public  improvement  for  the  use  and  service  of  the  municipality,  a 
special  tax  of  five  mills  per  annum  for  a  period  of  ten  years  was 
voted  by  the  property  taxpayers  of  said  town,  at  an  election  held  on 
the  2dd  of  March,  1896,  in  pursuance  of  the  provisions  of  Art.  209 
of  the  Constitution  and  Act  126  of  1882,  said  election  having  been 
duly  ordered  and  held  in  conformity  to  law  and  an  ordinance  of  the 
town. 

3.  That  the  construction  of  an  electric  light  plant  and  a  system  of 
waterworks  for  the  municipality  are  works  of  public  improvenient 
in  the  sense  of  that  article  of  the  Constitution ;  and  the  purpose  and 
effect  of  Art.  126  of  1882  was  to  put  in  operation  and  make  effective 
the  provisions  of  Art.  209  of  the  Constitution. 

4.  That  under  the  general  law  of  the  State,  Revised  Statutes  of 
1870,  Sec.  2786,  '*  the  constituted  authorities  of  incorporated  towns 
and  cities  in  this  State  "  have  full  power  and  authority  '^  to  contract 
any  debt  or  pecuniary  liability'*  if  they  provide  "  in  the  ordinance 
creating  the  debt  the  means  of  paying  the  principal  and  interest  of 
the  debt  so  contracted;  "  and,  consequently,  having  made  such  pro- 
vision in  the  ordinances  which  the  Common  Council  of  Lafayette 
enacted,  and  by  the  duly  authorized  special  tax,  the  municipal 
engagements  made  with  the  relator  was  of  unquestioned  legality. 

5.  That  the  legislative   act  having  declared,  in  terms,  that  said 
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bonds  should  be  made  ''  payable  in  not  less  than  ten  years  from  the 
date  thereof j^^  and  that  all  should  bear  same  date  and  be  issued  atone 
and  the  same  time,  they  constituted  one  series;  and  that  the  legal 
effect  of  these  provisions  is,  to  enable  the  municipality  to  levy  and 
collect  the  special  tax,  as  well  as  other  revenues  which  are  specially 
dedicated  to  their  payment  by  section  four  of  the  enabling  statute, 
and  preserve  the  fund  thus  raised  until  the  time  of  their  payment 
shall  arrive. 

Manifestly  it  was  upon  this  hypothesis  that  the  General  Assembly 
enacted  the  enabling  law. 

It  must  be  apparent,  then,  that  the  statute  did  not  confer  upon 
the  municipality  any  power  to  contract  which  it  did  not  possess  under 
the  general  law  existing  at  the  time.  It  did  not  authorize  it  to  raise 
any  revenue  for  the  purposes  proposed,  as  that  had  been  already  ex- 
ercised under  the  authority  of  Art.  209  of  the  Constitution  and  act 
of  1882.  It  did  not  purport  to  amend,  renew,  extend,  or  explain  the 
charter  of  the  town  of  Lafayette,  or  to  grant  to  it  any  special  or 
exclusive  right,  privilege  or  immunity,  within  the  sense  of  Art.  46 
of  the  Constitution ;  as  certainly,  no  such  language  is  employed  in 
the  act,  and  that  employed  is  of  an  exacdy  opposite  import. 

It  deals  directly  and  immediately  with  the  previovsly  existing  con- 
tract between  the  relator  and  the  town  of  Lafayette,  with  reference 
to  the  erection  of  the  aforesaid  works  of  public  improvement ;  and 
enlarges  the  power  of  the  municipality  in  the  only  respect  of  reliev- 
ing it  of  its  disability  and  authorizing  it  to  execute  and  issue  nego- 
tiable interest- bearing  bonds — it  not  being  authorized  to  do  so  under 
the  general  law  of  the  State. 

In  this  view  of  the  matter,  the  statute  is  plainly  constitutional; 
and  even  if  that  were  a  doubtful  question,  courts  are  bound  to  lean 
rather  toward  a  construction  that  will  sustain  the  constitutionality 
of  a  statute  than  to  one  that  will  declare  it  void  as  in  contravention 
of  the  Constitution. 

A  fair  illustration  may  be  found  of  the  purpose  and  object  which 
were  to  be  attained  by  the  aforesaid  enabling  law,  in  some  of  the 
adjudications  of  this  court  on  this  and  similar  questions. 

For  instance,  in  Snelling  vs.  Joffrion,  President  of  the  Police 
Jury,  42  An.  886,  the  plaintiffs  sought  the  annulment  of  a  police  jury 
ordinance  and  contract  authorizing  the  building  of  a  bridge,  the 
price  of  which  was  twenty -seven  thousand  three  hundred  dollars, 
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divided  into  ten  equal  annual  InstalmentB,  to  be  evidenced  by  prom- 
issory notes  payable  to  the  order  of  the  contractor,  and  in  the  coarse 
of  our  opinion  we  said :  *'  The  police  juries  have  the  undoubted 
authority  to  construct  bridges  and  repair  the  same,  and  to  open  roads 
and  keep  same  in  order.  But  they  have  no  power  to  contract  an  in- 
debtedness for  this  purpose  in  advance,  and  to  issue  promissory 
notes  or  warrants  to  cover  funds  which  may  be  set  aside  for  this 
•purpose  in  future  taxation  without  express  authority  from  the  supreme 
political  power  of  the  State.^^     (Our  italics.) 

*  4>  »  *  *  *  i# 

^<We  do  not  mean  to  say  that  police  juries  ean  not  contract  for 
improvements  which  they  are  authorized  to  make,  to  be  paid  out  of 
the  taxes  which  they  are  authorized  to  levy  for  parochial  expenses, 
and  which  are  set  apart  for  this  special  improvement;  bub  thep  can 
not  issibe  any  promissory  note,  draft  or  warrant  in  advance  to  cover 
this  amount,  which  may  go  into  the  treasury.  It  must  be  there 
before  the  warrant  issues,  unless  by  legislative  authority  they  are 
authorizedrto  issue  same  in  advance.  *  *  *  y/^Q  ^.^  referred  to  the 
case  of  New  Orleans  Gaslight  Company  vs.  City  of  New  Orleans,  42 
An.  188  (but)  the  contract  to  light  the  city  was  made  under  legisla- 
tive authority  granted  in  Sec.  7  of  the  city  charter."  Sec.  7,  Act  20 
of  1882.     (Our  italics.) 

In  Sterling  vs.  Parish  of  West  Feliciana,  26  An.  59,  it  was  said  by 
our  predecessors : 

'<  It  has  been  frequently  determined  that  police  juries  are  politi- 
cal corporations  whose  powers  are  specially  determined  by  the 
Legislature,  and  that  they  can  legally  exercise  no  other  powers  than 
those  delegated  to  them.  They  are  specially  required  by  statute 
when,  within  the  scope  of  their  legitimate  powers,  they  create  a  debt 
against  the  parish,  to  provide  in  the  same  act  the  means  of  paying  it. 
For  all  purposes  for  which  they  are  by  law  authorized  to  create  debts 
they  are  authorized  to  levy  and  collect  a  tax  for  paying  them.  But 
without  a  special  grant  of  power  by  the  Legislature  for  that  purpose,  they 
clearly  have  no  authority  to  issue  and  to  put  in  circulation  negotia- 
ble instruments  of  any  kind.  No  special  statute  is  shown  in  this 
case  conferring  upon  the  parish  of  West  Feliciana  the  authority  to 
issue  the  negotiable  notes  or  warrants  upon  which  the  plaintiff  sues 
in  this  case."     (Our  italics.) 

The  foregoing  principles  were  sanctioned  and  approved  in  Rail- 
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Toad  Company  vs.  Police  Jury,  48  An.  881,  it  beln^i;  a  snit  for  the 
Annulment  of  a  contract  the  defendant  had  made  for  the  constrnc- 
tion  of  a  court  house,  the  payments  for  which  were  to  be  made  in 
instalments,  and  our  opinion  said : 

^'  So  long  as  the  parish  keep  within  (the  ten  mill)  limit,  for  the 
building  of  useful  and  necessary  public  buildings,  there  is  no  law 
prohibiting  them  from  setting  apart  a  portion  of  the  ten -mill  tax  in 
(future  years." 

In  New  Orleans  Gaslight  Company  vs.  City  of  New  Orleans,  42  An. 
188,  cited  mipraj  plaintiff  sought  to  annul  a  contract  the  defendant 
had  made  with  the  Louisiana  Electric  Light  and  Power  Company, 
on  the  ground  that  same  was  in  contravention  of  Revised  Statutes, 
Sec.  2488  (above  quoted)  and  because  it  had  not  the  power  to  make 
it,  and  our  opinion  said : 

'^  The  rule  established  by  jurisprudence  seems  to  be,  that  in 
the  absence  of  any  special  legislative  prohibition  or  restriction, 
a  municipal  corporation,  vested  with  a  general  power  to  make  a 
•contract  for  the  supply  of  gas  or  any  other  commodity,  has  the  right 
to  make  it  according  to  its  own  discretion  as  to  its  prudence  or  good 
policy  within  the  limits  of  its  franchise,  including  the  power  to 
make  it  for  more  than  one  year,  if  by  thus  contracting  it  believes 
that  better  terms,  or  lower  rates  can  be  obtained." 

All  the  questions  discussed  in  this  case,  and  particularly  that  of  the 
unconstitutionality  of  the  legislative  enabling  act,  were  fully  met  and 
disposed  of  in  Oonery  vs.  Waterworks  Company,  41  An.,  and  in 
l^ichoUs,  Governor,  vs.  Shakspeare,  Mayor,  41  An.  156;  and  in  the 
latter  case  we  said:  ''  The  unconstitutionality  of  a  law  is  not  to  be 
implied.  The  court,  if.  possible,  will  give  effect  to  the  statute 
unless  it  is  clearly  unconstitutional." 

But  the  statute,  as  before  observed,  was  only  intended  to  remove 
the  existing  legal  impediment  which  existed  to  the  right  of  the  munici- 
pality to  issue  and  put  in  circulation  interest -bearing  bonds,  and  to 
^rant  her  the  special  authority  to  do  so.  And  this  was  done  in  this 
instance  in  the  most  plenary  manner.  It  has  the  sanction  of  the 
highest  authorities.  1st  Randolph  on  Com.  Ins.,  p.  488,  Sec.  343; 
1st  Billon's  Munic.  Corp.,  Sees.  372,  381,  410,  416;  Knox  County  vs. 
Aspinwall,  21  Howard,  539;  Otis  vs.  Cnllom,  92  U.  S.  447;  Orleans  vs. 
Piatt,  99  U.  S.  676;  iStna  Life  Insurance  Co.  vs.  Middleport,  124 
U.  S.  545;  Cook  vs.  United  States,  91  U.  S.  389;  United  St  .tes  vs. 


1770  SUPREME  COURT  OF  LOUISIANA. 


state  ex  rel.  Ferguson  vs.  Mayor. 


Bank  of  Metropolis,  16  Peters,  877;  Floyd  Acceptances,  7  Wal- 
lace, 666;  Murray  vs.  Oharleston,  96  U.  8.  482;  Vermyle  &  Co.  vs. 
Adams  Express  Co.,  21  Wallace,  188;  Lonisiana  vs.  Jamel,  107 
U.  S.  711. 

In  all  those  cases  and  in  many  others  the'qaestion  of  the  right  to 
issue  and  put  in  circulation  interest -bearinR,  negotiable  instruments 
— whether  government,  State  or  municipal — depends  solely  and 
alone  upon  a  proper  and  efficient  grant  of  sovereign  power,  and  that 
being  satisfactorily  shown  any  and  all  such  instruments  possess  all 
the  indicia  of  legality  and  bona  fides  which  attach  to  similar  instru- 
ments issued  by  any  private  Individ aal,  subject  alone  to  such  restric- 
lions  as  are  carried  in  either  their  recitals  or  may  be  exhibited  by  the 
endorsements  which  appear  upon  the  back  of  theuij  subject  always  to 
the  claim  that  the  legislative  grant  of  authority  was  without  consti- 
tutional efficacy. 

In  Munson  vs  Board  of  Levee  Oommissionerd  of  Atchafalaya  Basin 
Levee  District,  45  An.  15,  the  plaintiffs  attacked  the  provisions  of 
Act  97  of  1890,  under  which  acreage,  or  produce  taxes  were  authorized 
to  be  levied  and  certain  negotiable  bonds  were  authorized  to  be 
issued,  on  the  ground  that  same  was  unconstitutional  and  void, 
becauie  of  its  being  in  conflict  with  and  in  contravention  of  Art.  214 
of  the  Constitution  and  the  amendment  thereof — the  amendment 
being  of  similar  purport  as  that  of  Art.  209  of  the  Constitution,  tnde 
supra. 

Among  the  stipulations  of  the  act  it  is  provided : 

'*  That  for  the  purpose  of  raising  further  funds  for  said  district  said 
Board  of  ^Commissioners  are  hereby  authorized  and  empowered  to 
issue  bonds  to  the  amount  of  one  million  dollars,  in  such  sums  and 
denominations  as  the  said  board  may  prescribe,  not  less  than  one 
hundred  dollars  each;  said  bonds  shall  be  drawn  payable  to  bearer, 
shall  be  signed  by  the  president  of  the  board  offlcially^nd  attested  by 
the  signature  of  the  secretary,  etc.  *  *  *  and  shall  each  have 
printed  on  the  back  the  following,  viz. :  This  bond,  principal  and 
interest,  secured  by  taxation,"  etc.     Id.,  Sec.  12. 

It  further  provides  'Hhat  all  of  said  bonds  are  to  become  due  in 
twenty  years  and  payable  in  ten  years,  at  the  option  of  the  Board  of 
Levee  Commissioners." 

The   following  section  declares  *'  that  said  board  shall  have  the 
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right  to  negotiate  said  bonds  at  a  rate  of  discount . 
per  centnm,"  etc.     Id,y  Sec.  18. 

The  following  section  provides  for  the   payment  of 
of  funds  arising  from  the  collection  of  the  said  levee  ta. 
provision  is  made  in  the  act ;  and  the  next  succeeding  sv 
vides  *'  that  after  ten  years  from  the  execution  of  the  si 
any  exceas  of  said  ten  mills  district  tax,  after  paying  accruin,     .uer- 
est  on  said  bonds,  shall  constitute  a  sinking  fund,  and  shall  not  bo 
drawn  out  of  the  State  Treasury  for  any  other   purpose  than  to  pay 
the  principal  of  said  bonds,"  etc.     Id.,  Sees.  14  and  16. 

The  foregoing  provisions  of  this  act  are  very  similar  to  those  of 
Act  No.  90  of  1896,  vide  supra. 

In  that  case — Munson  vs.  Board  of  Commissioners  of  the  Atchaf- 
alaya  Basin  Levee  District — the  plaintiffs'  contention  was  that  the 
above  quoted  provision  of  the  act — Act  No.  97  of  1890 — is  unconsti- 
tutional on  the  ground  that  there  is  co  warrant  in  the  Constitution 
for  the  authority  granted  to  the  levee  commissioners  to  issue  bonds,, 
specifying  and  particularizing  various  grounds  in  detail. 

The  opinion  enters  into  a  discussion  of  these  questions  in  extenso,. 
and  concludes  with  the  following  very  pertinent  and  just  observa- 
tion, viz. : 

^*  The  General  Assembly,in  all  likelihood,  found  it  necessary  and 
deemed  it  expedient  to  provide  means  whereby  money  could  be 
raised  and  placed  in  the  hands  of  the  levee  commissioners,  so  that 
levee  construction  might  not  be  hindered  and  delayed  by  delinquent 
tax  collections.  Of  this  question  it  was  a  competent  judge.  What 
other  expedient  could  have  been  resorted  to  than  that  of  authoriz- 
ing the  commissioners  to  issue  and  hypothecate  district  levee  bonds? 
For  this  purpose  the  Legislature  was  capacitated  to  provide." 

Alter  a  further  brief  statement  the  court  stated  its  conclusion  to 
be  as  follows : 

'*  They  are  not  bonds  of  the  State.  We  are  of  opinion  that  the 
bonds  under  consideration  are  of  unquestionable  validity,  and  that 
the  Legislature  had  constitutional  authority  for  its  enactment." 

Our  decision  in  the  Munson  case  followed  quite  a  similar  decision 
of  this  court,  in  Planting  and  Manufacturing  Company  vs.  Tax  Col- 
lector, 39  An.  455,  in  which  we  said : 

''.The  bonds  authorized  to  be  issued  by  the  corporation  are  issued 
for  its  own  exclusive  purposes." 
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These  decisionB  have  remained  in  fall  force  and  operation  since ; 
and  they  have  been  acted  upon  by  levee  commissioners  in  other  dis- 
tricts of  the  State,  by  whom,  wiihin  the  judicial  cognisance  of 
this  court,  a  vast  amount  of  similar  negotiable  instruments  have 
been  put  upon  the  markets  of  the  world. 

Supposedly,  it  is  upon  the  authority  of  these  decisions,  and  the 
legislative  acts  which  they  interpret,  that  the  General  Assembly  of 
1896  enacted  the  enabling  statute  under  consideration,  believing 
they  possessed  constitutional  authority  to  do  so;  and,  in  our  opin- 
ion, we  think  they  were  correct  in  this  supposition,  and  that  the  act 
in  question  is  constitutional  and  valid. 

But,  we  are  of  opinion  that  the  Common  Council  of  Lafayette 
exceeded  its  authority  und&t  the  statute  in  two  respects  with  regard 
to  the  preparation  of  the  bonds  which  they  proposed  and  tendered 
for  the  signature  of  the  mayor  (1)  in  stating  in  the  face  of  the  bonds 
that  they  were  for  horrowed  moneyj  whereas  the  recitals  of  the  legis- 
lative act  and  the  ordinance  authorizing  their  issuance  show  the  con- 
trary, and  (2)  in  making  them  payable  in  gold  coin,  whereas  there  is 
no  corresponding  recital  or  requirement  in  either  the  aforesaid  ordi- 
nance or  law. 

It  is  not  our  view,  however,  if  freed  from  those  difficulties,  that  the 
bonds  in  question  would  possess  all  the  qualities  of  ordinary  com  - 
mercial  instruments,  notwithstanding  they  are  negotiable  in  form. 
They  are,  necessarily,  subordinated  to  the  law  and  ordinances  of  the 
Common  Council  of  Lafayette,  under  the  authority  of  which  they  are 
issued  and  which  they  carry  as  an  endorsement  upon  them,  the  pur- 
pose and  object  of  which  were  doubtless  to  convey  to  those  to  whom 
they  may  be  assigned,  full  knowledge  of  the  methods  and  means  of 
payment  to  which  they  must  be  relegated,  and  that  the  municipality 
is  not  bound  absolutely  and  at  all  events. 

Mb.  Justice  Miller  concurs  in  the  decree  only,  and  that  concur- 
;rence  is  only  as  to  the  form  of  the  bond. 

Mb..  JusncB  Blanchard,  not  having  been  a  member  of  the  court 
at  the  time  the  cause  was  argued  and  submitted,  takes  no  part  in  this 
opinion. 

On  Rehearing. 

Blanchard,  J.  The  town  of  Lafayette,  a  municipal  corporation 
in  the  State  of  Louisiana,  was  in  need  of  waterworks  and  an  Elec- 
tric light   plant.     The  ordinary  revenues  of  the  town  were  inade- 
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qoftte  for  the  procarement  of  these  desirable  improvements;  where- 
upon the  tazpsying  citizens  of  the  town  took  counsel  together,  and 
decided  to  resort  to  the  levying  of  a  special  tax  as  a  means  of  rals* 
ing  the  funds  essential  for  the  purpose  mentioned.  They  found  in 
Art.  209  of  the  Oonstitution  of  the  State,  and  in  Act  No.  126  of  the 
acts  of  1882  (carrying  into  effect  said  article  of  the  Oonstitution) ,  the 
authority  for  the  levy  of  the  special  tax.  In  accordance  with  the 
manner  pointed  out  by  the  act  of  the  Legislature,  they  proceeded  ta 
the  accomplishment  of  their  purpose.  A  petition  was  addressed  to- 
the  Mayor  and  town  council  setting  forth  the  urgent  public  neces- 
sity of  procuring  a  water  supply  for  the  town  and  the  means  of 
lighting  its  streets,  and  declaring  that  the  rate  of  ordinary  taxation 
permitted  by  law  was  insufficient  for  the  purpose.  It  prayed  for  a 
special  tax  of  five  mills  annually  for  a  term  of  ten  years  on  the 
assessed  valuation  of  property  in  the  town,  to  meet  the  cost  of  the 
construction  and  operation  of  said  improvements:  and  to  this  end*, 
the  petition  asked  that  a  special  election  be  held  to  take  the  sense 
of  the  property  taxpayers  of  the  town  on  the  proposed  increase  of 
taxation  for  the  purpose  named.  This  petition  was  signed  by  the 
requisite  number  of  the  taxpayers  of  the  town.  On  receiving  it, 
the  town  council  promptly  acted.  An  ordinance  was  adopted  order- 
ing the  special  election,  and  it  took  place  on  March  23,  1896.  There 
was  a  unanimous  vote  in  favor  of  the  proposition.  Thereupon  the 
council  passed  an  ordinance  levying  the  special  five -mill  tax  for  ten 
years,  to  be  extended  annually  upon  the  assessment  rolls  of  the 
town.  The  tax  having  been  voted  by  the  taxpayers,  and  formally- 
levied  by  the  town  council,  the  next  step  was  to  utilize  its  pros- 
pective avails,  to  the  end  of  securing  the  construction  of  the  publie 
improvements  contemplated. 

It  seems  that  parties  were  willing  to  take  the  contract,  and  trust 
to  the  tax  for  payment,  provided  it  (the  tax)  could  be  put  in  funded 
form;  i.  e.,  negotiable  bonds  representing ' the  tax,  and  redeemable 
with  the  proceeds  of  its  collection.  In  this  form  the  contractors- 
could  more  easily  utilize  the  obligation  resulting  from  the  levy  of  the 
tax;  that  is  to  say,  they  could  more  readily  raise  money  on  bonda 
based  upon  the  tax  with  which  to  carry  out  the  contract  than  they 
could  upon  the  incorporeal  right  to  the  tax  as  levied  and  extended 
on  the  assessment  rolls.  And  the  town  authorities  found  they  could 
more  advantageously  contract  for  the  public  improvements  desired 
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If  permitted  to  merge  the  tax  obligation  into  the  form  of  negotiable 
bonds  than  they  coald  by  the  mere  pledge  or  hypothecation  of  the 
tax  itself.  So  it  was  determined  to  fund  the  indebtedness  repre- 
■sented  by  the  tax.  Bat,  at  the  threshold,  the  authorities  were  met 
with  the  difficalty  of  the  want  of  legal  authority  in  themselves  to 
1ssu9  bonds  based  upon  the  tax.  The  Legislature  of  the  State  was 
About  to  convene,  and  it  was  decided  to  petition  that  body  to  pass 
an  act  granting  the  necessary  power  in  the  premises.  Due  public 
notice  was  given  of  the  intention  to  apply  for  the  passage  of  the  act 
and  the  application  was  made;  whereupon  the  General  Assembly 
did  enact  a  law  entitled  ''An  act  to  authorize  and  empower  the  Oity 
Oouncil  of  Lafayette,  Louisiana,  to  issue  bonds  for  the  sum  of  thirty- 
'eight  thousand  dollars,  payable  not  later  than  ten  years  from  date 
thereof,  to  procure,  construct  and  operate  a  waterworks  and  elec- 
tric light  plant  in  said  town,  fixing  the  method  of  payment,"  etc., 
being  Act  No.  90  of  1896.  Invested  by  this  act  with  the  authority 
■to  issue  bonds,  the  town  council  entered  into  an  agreement  and  con- 
(tract  with  the  relator,  by  which  the  latter  obligated  himself  to  con- 
struct the  public  improvements  referred  to,  according  to  certain 
plans  and  specifications  adopted  by  the  council,  and  to  receive  in 
payment  therefor  bonds  of  the  corporation  in  the  aggregate  amount 
tof  thirty -six  thousand  dollars,  to  be  delivered  in  three  instal- 
ments of  ten  thousand  dollars  each,  as  the  work  progressed,  and 
a  fourth  and  last  instalment  of  six  thousand  dollars,  thirty 
days  after  the  work  had  been  completed,  tested  and  accepted. 
The  contract  having  been  sigaed,  and  the  relator  ready  to  pro- 
ceed with  its  execution,  another  ordinance  was  adopted  by  the 
town  council  authorizing  and  directing  the  mayor,  who  had  been 
named  in  the  act  of  the  Legislature  as  the  official  to  perform 
that  duty,  to  sign  the  lithograph  bonds  of  the  corporation,  and  to 
issue  the  same  to  the  relator,  as  provided  for  in  the  contract.  This 
ordinance  was  promptly  vetoed  by  the  mayor,  on  the  ground  that 
the  act  of  the  Legislature  authorizing  the  issuance  of  the  bonds  is 
unconstitutional.  Thereupon,  by  unanimous  vote  of  the  council,  the 
ordinance  was  passed  over  the  mayor's  veto,  and  this  was  followed 
by  the  declaration  of  the  mayor,  in  open  session,  that  a  two- thirds 
vote  of  the  council  having  been  cast  therefor,  the  ordinance  was 
adopted  notwithstanding  the  veto.  Still,  the  mayor  persisted  in  his 
refusal  to  sign  and  issue  the  bonds.     This  suit  was  then  instituted  to 
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•compel  by  mandamus  his  performance  of  this  daty.  In  his  answer 
the  mayor  admits  his  refusal  to  sign  and  issue  the  bonds,  and  justifies 
the  same  on  the  ground  that  the  town  of  Lafayette  is  without  author- 
ity under  its  charter  and  the  general  statutes  of  the  State,  to  issue 
bonds  for  electric  lights  and  waterworks,  or  for  any  other  purpose 
whatever.  He  sets  up  that  Act  No.  90  of  the  acts  of  1896,  in  effect 
amends  the  charter  of  the  corporation,  and,  moreover,  confers  on  it  a 
special  right  or  privilege,  by  legislation  local  in  its  application,  in  direct 
contravention  of  the  provisions  of  Art.  46  of  the  Oonstitution.  He 
prays  that  the  act  be  declared  unconstitutional,  null  and  void,  and 
that  the  writ  of  mandamtts  be  denied.  From  a  judgment  in  the  court 
below  making  the  writ  peremptory,  and  ordering  him  to  sign  and 
issue  the  bonds,  the  mayor  appeals. 

The  judge  a  quo  did  not  pass  upon  the  constitutionality  vel  non 
of  Act  90  of  1896,  placed  directly  at  issue  by  the  answer  of  the 
mayor.  He  held  that  the  ordinance  of  the  town  council,  directing 
the  mayor  to  sign  and  issue  the  bonds,  having  been  passed  over  his 
veto,  he  (the  mayor)  was  without  further  reason  to  object  to  the 
performance  of  that  duty;  also,  that  the  act  of  the  Legislature 
assailed,  having  been  passed  at  the  solicitation  of  the  mayor  and 
council,  they  can  not  be  heard  to  allege  its  unconstitutionality.  The 
constituttonality  of  this  act  having  been  squarely  put  at  issue  by  the 
respondent,  we  think  it  should  have  been  met  in  the  judgment  ren- 
dered below.  If  the  act  be  constitutional,  bonds  such  as  it  contem- 
plates should  be  signed;  if  unconstitutional,  they  should  not  be 
signed,  even  though  there  be  force  in  the  two  grounds  upon  which 
the  judge  a  quo  based  his  decree.  It  is  to  the  interest  of  the  public 
to  have  a  decision  upon  the  constitutionality  of  the  enabling  act. 
This  much  of  the  controversy,  at  least,  should'  be  settled,  and  the 
pleadings  Invite  its  settlement. 

The  contention  of  the  respondent  is  that  Act  90  of  1896,  under 
which  it  is  proposed  to  issue  the.  bonds,  is  unconstitutional,  because 
in  effect  amending  the  charter  of  the  town,  and  because  conferring 
a  special  right  or  privilege  on  the  corporation  by  special  or  local 
legislation.  Can  this  act  be  regarded  as  one  amending  or  extending 
the  charter  in  the  sense  of  Art.  43  of  the  Constitution?  Or  is  it  open 
to  the  objection  that  it  confers  a  prohibited  special  right  or  privilege? 
We  think  not.  Suppose  the  Legislature,  in  enacting  Act  126  of 
1882,  to   make  effective   Art.  209  of  the   Constitution,  had   added 


1776  SUPREME   COURT  OF  LOUISIANA. 


State  ex  rel.  Fergroson  vs.  Mayor. 


another  section  authorizing  parishes  and  incorporated  towns  to  issae- 
evidences  of  debt,  snch  as  negotiable  bonds,  based  upon  and  repre- 
senting the  special  taxes  voted  in  aid  of  works  of  pablic  improve- 
ment, the  better  to  utilize  and  make  available  such  tax  obligations, 
could  it  be  urged  against  snch  clause  of  the  law  that  it  in  effect 
amended  the  charters  of  all  cities  and  towns  in  the  State  by- 
adding  a  new  and  important  power  not  hitherto  possessed?  Clearly 
not.  It  would  not  be  considered  at  all  in  the  light  of  an  amendment 
to  existing  municipal  charters.  It  would  rather  be  aeld  to  be  a  fur- 
ther and  legitimate  means  of  rendering  effective  the  grant  of  power 
contained  in  Art.  209,  under  which  works  of  public  improvement  can 
be  undertaken.  If  this  be  so,  then  neither  can  the  grant  of  this 
authority  in  a  special  act  to  a  particular  municipality  be  regarded  aa 
amending  the  charter  of  snch  corporation.  It  is  only  a  temporary 
power  extended  for  a  given  purpose,  the  execution  of  which  exhaosta 
the  power — a  power  not  to  issue  bonds  generally,  but  to  issue  bonda 
in  aid  of  a  particular  purpose,  that  purpose  being  already  permitted 
by  Art.  209  of  the  Constitution. 

It  follows  that  such  grant  of  authority  in  a  special  or  local  law 
must  be  upheld,  unless  it  can  be  shown  that  tne  Legislature  is  with- 
out authority,  under  the  Constitution,  to  enact  special  or  local  laws 
for  snch  purpose,  and  may  do  so  only  by  general  statute.  And  this 
brings  us  to  the  consideration  of  Art.  46  of  the  Constitution,  and  Uy 
the  inquiry  if  a  local  or  special  law  for  such  purpose  is  prohibited  by 
said  article.  We  have  shown  that  the  twelfth  paragraph  of  Art.  46,. 
which  reads:  ''Creating  corporations,  or  amending,  renewing,  ex- 
tending or  explaining  the  charter  thereof,"  does  not  apply,  for  the 
act  under  review  can  not  be  regarded,  in  any  true  sense,  as  one 
amendatory  of  the  charter  of  the  town  of  Lafayette,  within  the 
meaning  of  this  paragraph.  The  only  other  paragraph  of  the  article 
that  need  be  considered  in  this  connection  is  the  thirteenth,  which 
reads:  "Granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  right,  privilege  or  immunity."  It  seems  clear 
that  ''  corporation,"  as  here  used,  means  private,  and  not  public  or 
municipal  corporations.  Its  connection  in  the  text  with  the  words 
''  association  or  individual,"  shows  this.  The  General  Assembly 
shall  not  pass  any  local  or  special  law  '*  granting  to  any  [private] 
corporation,  association  or  individual  any  special  or  exclusive  right 
privilege  or  immunity."     This  is  also  apparent  from  a  consideration 
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of  the  paragraph  immediately  preceding  it,  which  plainly  refers  to 
municipal  corporations,  and  in  which  the  framers  of  the  Oonstitution 
inserted  all  the  prohibitions  intended  to  affect  snch  corporations, 
proceeding  in  the  paragraph  following  to  deal  with  private  corpora- 
tions. Not  all  local  or  special  laws  are  prohibited  by  Art.  46,  but 
only  snch  as  are  clearly  within  its  terms.  Local  or  special  laws  not 
within  its  terms  may  be  enacted  on  publishing  notice  of  intention  to 
apply  therefor,  as  set  forth,  in  Art.  48  of  the  Oonstitution.  If  Act  90 
of  1896  be  a  local  or  special  law,  then  it  is  one  of  those  referred  to 
in  the  article  of  the  Oonstitution  last  mentioned,  and,  therefore,  con- 
stitutional and  valid.  It  authorizes  the  contracting  of  no  debt  on 
part  of  the  corporation  of  Lafayette.  The  debt  had  already  been 
authorized  by  vote  of  the  taxpayers  and  contracted  by  the  town 
council  pursuant  thereto.  All  the  act  of  the  Legislature  did  was  to 
authorize  the  corporation  to  put  this  debt  in  such  shape  that  it  could 
be  utilized  to  greater  advantage  in  securing  desirable  municipal  im- 
provements. Under  its  terms  the  town  of  Lafayette  may  legally 
issue  bonds  to  an  amount  within  the  aggregate  sum  of  the  tax  voted 
in  aid  of  the  public  improvements  hereinbefore  mentioned.  Hold- 
ing that  bonds  as  contemplated  by  Act  90  of  1896,  based  upon  the 
special  tax  of  five  mills  voted  by  the  taxpayers  of  the  town  and 
levied  by  the  town  council  thereof,  and  payable,  principal  and  inter- 
est, out  of  the  proceeds  of  said  tax,  may  be  lawfully  issued,  we  ex- 
press no  opinion  as  to  the  particular  kind  of  bonds  that  may  be  thus 
issued  in  respect  of  the  recitals  thereof,  this  not  being  a  matter 
of  contestation  between  the  parties  to  this  litigation. 

For  the  reasons  herein  assigned,  it  is  ordered  that  the  judgment 
hereinbefore  rendered  by  this  court  be  set  aside,  and  it  is  now  ordered 
and  decreed  that  the  judgment  appealed  from  be  amended  as  fol- 
lows :  That  the  mandamvs  prayed  for  be  made  peremptory,  and  that 
Oharles  D.  Oaffery,  mayor  of  the  town  of  Lafayette,  be  and  is 
hereby  required  and  commanded  to  sign  in  his  official  capacity,  the 
bonds  of  the  corporation  of  Lafayette,  authorized  by  Act  No.  90  of  the 
acts  of  1896,  prepared  in  fulfilment  of  its  requirements,  as  inter- 
preted and  expounded  by  this  opinion,  and  that,  as  thus  amended, 
the  said  judgment  be  affirmed ;  costs  of  appeal  to  be  paid  by  relator. 

MiLLBR,  J.     I  concur  in  the  decree. 
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Bbbaux,  J.  No  one  denies,  or  at  any  rate  no  one  shoold  deny, 
to  the  town  of  Lafayette  the  right  to  hold  a  special  election  in  con- 
formity with  the  proviaions  of  law,  and  to  levy  a  special  tax  to  be 
collected  annnally  thereafter  during  a  period  of  ten  years,  and  to 
apply  this  tax  in  constructing  an  electric  light  plant  and  system 
of  waterworks  for  the  seiyice  and  use  of  the  municipality.  The 
right  to  issue  negotiable  bonds  gave  rise  to  the  only  question  which 
caused  me  to  pause  during  the  consideration  given  to  the  issues 
presented.  At  a  period  in  the  history  of  this  State  not  very  remote, 
negotiable  instruments  for  large  amounts  were  issued  by  municipal 
corporations.  Much  of  this  paper  in  a  short  time  became  depreci  - 
ated,  and  finally  it  was  considered  as  mere  waste  paper — mere  rub- 
bish. The  result  was  that  a  strong  opposition  manifested  itself 
against  the  issue  of  such  paper.  It  had  become  a  burden  upon  com- 
munities. The  complaint  was  generaL  Public  credit  had  been  so 
badly  managed  that  it  had  become  a  public  calamity.  It  was  more 
than  a  murmur.  It  was  felt  everywhere.  To  g^t  out  of  the  finan- 
cial straits  in  which  many  communities  were,  amounts  represented 
by  this  paper  passed  into  bonds ;  other  amounts  were  compromised 
and  taken  out  of  circulation;  and  there. were  amounts  entirely  lost» 
although  held  by  persons  who  had  given  therefor  full  valid  consid- 
eration. In  some  cases  they  were  the  earnings  of  hard  and  honest 
work,  which  should  always  be  paid,  but  were  nob  paid.  A  number 
of  financial  projects  in  this  State  in  the  remote  past  have  resulted 
disastrously,  because  proper  regard  was  not  given  to  the  rules 
which  must  be  observed  in  order  to  maintain  a  responsible  credit. 
I  will  not  stop  to  particularize  or  to  mention  the  cases.  They  are 
well  known,  and  will  suggest  themselves,  and  only  require  a  hasty 
review  in  order  to  convince  the  zealous  advocate  of  the  use  of  pub- 
lic credit  that  it  should  only  be  used  with  great  care  and  prudence. 
I  did  not  advert  to  the  annoyances  occasioned  by  worthless  paper  as 
directly  applicable  in  considering  the  questions  here  involved.  It  is 
well  known  that  the  abuse  of  public  credit  was  very  little  felt,  if  at 
all,  in  the  community  in  which  it  is  proposed  to  issue  these  bonds, 
whUe  it  was  considered  a  nuisance  in  other  places  not  far  distant.  I 
firmly  believe  that  these  bonds  will  be  paid.  I  have  referred  to 
certain  public  grievances  of  the  past  only  to  recall  that  the  deter- 
mination had  become  general  to  put  an  end  to  the  issue  of  negoti- 
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able  instraments  by  public  corporations.  There  are  limitationB  in 
the  lawB,  as  I  read  them,  against  such  issae.  There  were  precaa- 
tions  taken  which  should  be  controlling.  I  also  think  that  public 
credit  should  respond  to  the  wish  and  need  of  the  community,  but 
within  the  limits  imposed  by  the  State.  It  does  not,  as  I  under- 
stand, include  the  issuance  of  public  negotiable  instruments.  The 
following  decisions  are  in  point,  and  support  the  proposition  fully,  I 
think,  thflt  corporations  should  not  deliver  negotiable  bonds  and 
notes :  Brenham  vs.  Bank,  144  U.  S.  173,  12  Sup.  Ot.  559 ;  Police 
Jury  vs.  Britton,  15  Wall.  566;  Smith  vs.  Parish  of  Madison,  80  An. 
461;  Sterling  vs.  Parish  of  West  Feliciana,  26  An.  5Q;  Bertrand  vs. 
Parish  of  Vermilion,  28  An.  588;  Lods  vs.  Parish  of  Vermilion,  Id 
618;  Math6  vs.  Parish  of  Plaquemines,  Id.  77;  Dill.  Mun.  Bonds,  14. 

I  fully  concur  in  the  following,  from  the  opinion  originally  handed 
down  in  this  case  by  the  Chief  Justice :  "  The  powers  of  political 
corporations  in  Louisiana  under  constitutional  limitations  are  ex- 
ceedingly restricted  both  as  to  their  existence  and  extent,  and  as  to 
the  method  of  action  of  the  corporations."  The  means  of  payment 
must  be  provided  for  as  a  condition  precedent  to  the  contract.  In 
fine,  the  power  to  borrow  money  on  negotiable  notes  or  bonds,  in 
my  judgment,  was  not  one  of  the  powers  intended  to  be  delegated 
when  the  limitations  on  corporations  were  inserted  in  the  Consti- 
tution. 

NiCHOLiiS,  C.  J.,  took  no  part  in  the  second  hearing  and  decree, 
being  absent  on  account  of  illness. 


No.  12,488. 

Mrs.    C.    Bsown   and  Hbs  Husband  vs.   Pontchartrain  Land 
Company  et  als. 

On  Motion  to  Dismiss. 

ApptllaU  Court  may  ^xercise  jurtsdictton  to  interpret  its  cwn  decree. 

The  appeal  was  a  branob  of  the  flrst  case  In  which  this  court  rendered  judgment. 
The  appellate  court  had  jurisdiction  In  the  matter  of  Interpreting  Its  own  Judg- 
ment.   C.  P.,  6  N.  8.  276 ;  9  An.  496 :  6  R.  92 ;  48  An.  83. 

Statembnt  of  Facts. 

While  It  Is  true  that  a  statement  of  facts  when  relied  on  to  bring  the  cause  before 
the  appellate  court  must  be  made  out  before  the  judgment  is  signed,  a  motion 
to  dismiss  an  appeal  on  the  ground  that  it  had  not  been  made  out  before  the 


49  17791 
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Judgment  must  be  filed  witbin  tbreo  (3)  Judicial  days  after  tbe  filing  of  tbe  rec- 
ord.   3  An.  326. 

On  the  Merits. 

7%e  rtimrn  of  lax  coUtctor  should  include  all  sums. 

A  tax  ooUector  can  not  be  compelled  to  disobey  the  dirfotfons  of  the  auditor 
besides  violate  tbe  law  In  order  that  he  may  retain  in  his  hands  the  purchase 
price  of  a  tax  sale,  which  may  be  pronounced  null. 

Monty  should  ht  rtiurntd  by  tkt  State, 

If  the  money  has  been  paid  into  the  treasury  it  should  be  returned  by  the 
State;  but  no  recoyery  can  be  had  from  the  tax  collector. 

The  price  Is  not  due  by  him  personally  nor  can  it  be  paid  out  of  any  funds  remain- 
ing in  his  hands. 

On  Rehearino. 
NichoUs,  C.  y. 

It  does  not  follow  as  a  necessary  consequence  of  the  fact  that  some  of  thecTl- 
dence  adduced  on  a  trial  in  the  District  Court  was  not  preserved  and  tran- 
scribed in  the  record  filed  on  appeal  or  brought  up  through  bills  of  exceptions 
that  the  appeal  should  be  dismissed.  It  frequently  happens  that  issues  are 
presented  for  decision  on  appeal  in  order  to  come  to  a  knowledge  of  which  the 
testimony  taken  in  the  case  is  not  needed.  State  vs.  Bank  of  Louisiana,  5  N.  S. 
841.  Whether  a  [particular  record  presents  suflloient  data  upon  which  the 
Supreme  Court  would  be  Justified  in  avoiding  or  amending  a  judgment  below 
can  only  be  known  after  it  shall  have  ascertained  the  contentions  of  the  par- 
ties and  made  an  examination  of  the  transcript  filed. 

After  an  appeal  has  been  regularly  taken  the  appellee  is  entitled  to  have  a  Judg- 
ment rendered  upon  the  issues  raised.  It  is  the  duty  of  an  appellant  to  place 
matters  before  an  appellate  court  in  manner  such  as  to  permit  of  such  a  Judg- 
ment  being  rendered,  and  if  he  does  not  do  so  the  logical  sequence  of  the  situa- 
tion is  that  the  Judgment  should  be  affirmed  rather  than  that  the  appeal  should 
be  dismissed  in  limine.  Appeals  are  frequently  dismissed  after  hearing  which 
it  would  be  improper  to  dismiss  in  limine. 

Where  defendant  in  a  petitory  action  having  called  his  vendor  in  warranty  haa 
been  cast  In  the  action,  but  has  obtained  a  Judgment  over  against  his  warran- 
tor, takes  an  appeal  in  open  court,  the  appeal  carries  the  entire  case,  including 
the  case  in  warranty.  Into  the  appellate  court— though  the  amount  directly 
involved  In  the  case  in  warranty  may  be  less  than  that  which  would  bo 
required  to  give  the  Supreme  Court  Jurisdiction  in  an  original  and  separate  and 
independent  suit. 

Where  the  Supreme  Court  has  on  appeal  disposed  under  such  circumstances  of  the 
case  in  warranty,  it  has  the  power  to  supervise  the  execution  of  that  part  of  the 
Judgment  and  see  that  it  be  carried  out  according  to  Its  terms  under  Art.  629  of 
the  Code  of  Practice,  even  though  the  question  be  presented  In  the  "form"  of 
an  "appeal.**  Though  the  proceeding  take  that  form  it  is  really  one  super- 
visory in  character  in  aid  of  and  to  make  effectual  appellate  Jurisdiction.  State 
vs.  Judge,  19  La.  180, 181. 

The  State  is  not  subject  to  a  call  in  warranty  nor  liable  for  costs  of  court. 

Act  No.  8a  0/1884  is  not  a  general  act  covering  all  tax  sales  made  in  the  State.  Its 
provisions  refer  to  the  tax  sales  made  under  that  special  act.  All  Its  sections 
point  to  the  funds  out  of  which  commissions,  expenses,  costs  and  the  refund- 
ing of  the  purchase  price  to  evicted  purchasers  of  property  bought  at  tax  sales 
are  to  be  met  as  those  which  will  pass  into  the  hands  of  the  tax  oolieetor  as 
arising  from  sales  of  that  particular  class  of  property  under  that  act« 
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Opinion  handed  down  December  28,  1897. 


On  Motion  to  Dismiss. 

The  opinion  of  the  coart  was  delivered  by 

Bbbaux,  J.  The  appellee  moved  to  dismiss  on  grounds,  to -wit: 

1.  The  amount  in  dispute  is  less  than  the  jurisdictional  amount. 

2.  The  statement  of  facts  was  not  procured  before  the  appeal  was 
granted,  citing  in  support  of  this  proposition  the  following:  Scott 
vs.  Blanchard,  8  N.  S.  306;  Hodge  vs.  Creditors,  3  L.  456;  LeBlanc 
vs.  Broussard,  16  L.  137,  and  Logan  vs.  Windsor,  20  An.  263. 

The  facts  are,  as  relates  to  the  first  ground  to  dismiss,  that  on 
plaintiff's  petition  the  tax  sale  which  had  been  made  of  her  property 
in  1894  to  the  defendant  was  decreed  null  and  void  by  the  District 
Court,  and  the  tax  collector  was  expressly  ordered  to  return  the 
amount  of  the  purchase  price.  This  judgment  was  rendered  in 
March,  1896.    The  tax  collector  did  not  appeal. 

On  appeal  to  this  court  the  judgment  was  affirmed  in  May,  1896. 
Mrs.  Brown  and  Husband  vs.  Land  Co.,  48  An.  1188. 

Before  the  District  Court  the  defendant,  in  October,  1896,  filed  a 
rule  on  the  tax  collector,  (who  had  been  called  in  warranty  in  the 
case  in  which  the  judgment  of  nullity  of  the  tax  title  was  pro- 
nounced) ,  to  compel  him  to  pay  the  purchase  price  and  costs  to  the 
mover.  This  rule  was  filed  after  the  tax  collector  had  paid  the 
amount  to  the  Auditor  of  the  State. 
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The  rule  was  made  abBolate,  and  the  tax  collector  was  condemned 
to  pay  the  purchase  price  and  costs,  quoting  from  the  jadgment, 
''  out  of  any  funds  in  his  hands,  and  that  the  said  company  have  any 
writ  of  process,  authorized  by  law,  to  enforce  this  order." 

The  appellant's  contention  is,  that  this  court  is  without  jurisdic- 
tion. 

The  appellant,  in  support  of  his  appeal  as  relates  to  jurisdiction, 
invoked  Art.  629  of  the  0.  P.,  (conferring  authority  needful  in  mat- 
ter of  the  interpretation  and  execution  of  the  judgment  it  has  ren- 
dered, irrespective  of  the  amount  involved),  an^  urged  that  the 
present  appeal  was  merely  a  branch  of  the  case  cited  aujpra,  in 
which  jurisdiction  was  incontestable ;  that  judgments  of  the  court  a 
qua  interpreting  the  decree  of  this  court  are  appealable. 

Our  attention  was  directed  to  the  early  case  of  Holstein  vs.  Hen- 
derson, 6  N.  S.  276,  in  which  the  court  asserted  jurisdiction  and 
the  power  of  revision,  if  the  court  of  first  instance  does  not  cor- 
rectly interpret  its  judgment  as  rendered  on  appeal. 

The  question  was  considered  in  Lovelace  vs.  Taylor,  %  R.  92,  and 
the  court  said  in  substance,  if  the  one  against  whom  the  judgment 
was  pronounced  thinks  himself  injured  by  a  mistaken  interpretation 
of  the  judgment  he  must  seek  relief  by  a  suspensive  appeal.  In 
relation  t^  a  final  judgment,  similar  views  were  expressed  in  Hays 
vs.  March,  11  Louisiana,  369. 

The  question  was  argued  in  the  case  of  Dennistoun  vs.  Rist,  9  An. 
464,  and  the  court  said,  while  indisposed  to  interfere  with  the  court 
of  the  first  instance,  it  would  interfere  in  the  matter  of  interpreting 
its  judgment,  if  the  *'  record  presented  a  clear  case  of  denial  of  jus- 
tice or  oppression." 

The  last  utterance  of  this  court  upon  the  subject  was  in  State  ez 
rel.  Construction  Oo.  vs.  Tax  Collector,  48  An.  33,  in  substance  reit- 
erating the  views  expressed  In  the  decisions  from  which  we  have 
quoted.  The  court  asserted  jurisdiction  and  control  of  the  interpre- 
tation to  be  placed  upon  its  judgment. 

We  pass  to  the  next  ground  urged,  t.  e.,  that  the  statement  of 
facts  should  be  made  before  the  appeal  is  obtained. 

We  think  it  in  place  to  state  that  the  statement  of  facts  prepared 
by  the  judge  after  the  appeal  had  been  taken  shows  that  the  tax 
collector  gave  public  notice  that  '*  in  case  the  purchaser  failed  to 
obtain  possession  within  thirty  days  after  the  sale,  he  would  hold 
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the  prcceeds  and  refund  the  price  to  the  purchaser  if  applied  to 
within  that  delay ;  that  the  purchaser  did  apply  within  the  delay  for 
a  second  extension  of  thirty  days,  at  the  end  of  which  the  defend- 
ant applied  for  a  third  extension  of  thirty  days.  When  the  time 
for  the  settlement  of  the  tax  collector  with  the  Auditor  had  arrived, 
the  tax  collector  referred  the  application  for  further  delay  to  the 
Auditor,  who  refused  and  ordered  the  tax  collector  to  turn  the  funds 
into  the  State  treasury  in  his  settlement,  which  was  past  due.  The 
tax  collector  complied  with  the  law  and  from  that  time  he  was  with- 
out funds  to  refund  the  purchase  price ;  that  he  was  without  author-  * 
ity  to  divert  any  other  funds  from  tax  sales  or  tax  collections  to  the 
reimbursement  of  the  purchase  price,  and  that  if  he  was  obliged  to 
pay  the  amount  he  would  have  to  pay  out  of  his  private  funds." 

To  the  ground  to  dismiss  because  of  the  delay  in  applying  for  and 
procuring  the  foregoing  statement  of  the  facts,  the  appellant  inter- 
poses the  objection  that  it  was  too  late  to  have  any  effect. 

It  is  true,  as  stated  by  the  appellee,  that  the  motion  to  dismiss 
was  filed  after  tne  delay  for  filing  such  motions  had  elapsed.  The 
ground  not  being  jurisdictional,  we  can  not  entertain  it.  This  court 
said:  '^A  motion  to  dismiss  on  the  ground  of  any  informality  in  the 
mode  of  bringing  up  an  appeal  must  be  made  within  three  judicial 
days  after  the  filing  o'  the  record.'*  Hall  vs.  Nevill,  3  An.  326- 
This  rule  has  been  enforced  in  a  number  of  cases. 

The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

The  question  before  us  for  determination  is  whether,  in  view  of 
the  delay  in  this  case,  the  tax  collector  can  be  held  responsible  for 
the  price. 

It  must  be  borne  in  mind  that  it  is  the  duty  of  this  ofilcer  to  make 
settlements  of  all  amounts  he  has  received  for  the  State,  at  stated 
times. 

A  failure  to  comply  exposes  him  to  arrest  and  criminal  prosecu- 
tion, at  the  instance  of  the  officer  of  the  State  with  whom  the  settle- 
ment must  be  made.  The  final  settlement  he  is  ordered  to  make 
should  cover  all  amounts  received ;  this  includes  the  purchase  price 
of  property  sold  at  tax  sale.  It  was  necessary,  in  order  that  the 
purchaser  might  protect  whatever  rights  he  had  acquired  under  the 
judgment,  to  take  immediate  steps  for  its  enforcement. 


1784  SUPREME  COURT  OF  LOUISIANA 

Brown  ys.  Land  Co.  et  als. 

Granted  that,  prior  to  the  judgment,  the  amount  had  been  re- 
tained, the  tax  collector  could  not,  without  an  open  violation  of  the 
statute,  continue  to  retain  it  after  the  judgment  had  been  rendered. 
It  devolved  upon  the  purchaser  at  once  to  call  upon  him  for  pay- 
ment. After  the  delays  had  elapsed  it  was  not  unreasonable  to 
assume  that  as  against  him  the  right  to  require  restitution  had  been 
abandoned,  and  that  it  only  remained  for  him  to  comply  with  the 
statute  and  turn  the  amount  into  the  State  Treasury. 

But  it  may  be  said  in  answer  that  the  amount  had  already  been 
.  accounted  for  and  a  settlement  made  with  the  State  previous  to  the 
judgment. 

We  may  state  at  this  time  that,  had  that  fact  been  made  known  on 
the  trial,  that  an  account  had  been  rendered  and  a  settlement  made  as 
required,  the  officer  would  not  have  been  ordered  to  return  a  price 
no  longer  in  his  possession. 

We  are  now  dealing  with  delays  which  elapsed  after  the  judgment, 
and  as  to  these,  it  does  not  appear  to  us  unreasonable  that  they 
should  operate  as  an  estoppel  preventing  recovery,  without  regard 
as  to  whether  settlement  of  this  price  was  made  by  turning  in  the 
amount  into  the  treasury  prior  or  after  the  judgment.  There  were 
prejudicial  delays  before  and  after  the  judgment.  At  least  seven 
settlements  had  been  made  with  the  Auditor  after  the  judgment  was 
obtained.  Should  officers  who  are  commanded  by  law  to  exact  final 
settlements  or  to  make  final  settlements  be  compelled  to  make  set- 
tlement, after  settlement  without  closing  their  accounts  completely, 
although  so  ordered,  in  order  to  await  the  pleasure  of  a  tardy  pur- 
chaser at  tax  sale? 

After  the  judgment,  the  officer  was  required  to  pay  over  to  the 
State.  A  delay  at  that  time  is  equally  as  fatal  as  a  delay  prior  to 
judgment.  Referring  to  delay  Mr.  Cooley  on  Taxation  says:  ''  But  in 
general,  if  the  money,  though  actually  collected  under  compulsion, 
is  paid  over  to  the  proper  receiving  officer  before  the  suit  is  brought, 
the  treasurer  is  protected,  and  this  principle  has  been  applied  to 
cases  in  which  the  officer's  authority  was  void  for  unconstitutional 
or  other  reason." 

The  authorities  all  hold  that  after  the  money  has  been  paid  into 
the  treasury  no  recovery  can  be  had  from  the  tax  collector.  Hous- 
toxi  vs.  Tax  Collector,  89  An.  88;  Eng.  and  Am.  Ency.  of  Law,  Vol. 
25,  p.  448. 
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But  there  is  a  consideration  far  more  controlling  than  the  forego- 
ing, we  think. 

It  is  that  the  jadgment  appealed  from  decrees  that  the  claim  of 
appellee  be  paid  oat  of  any  fands  in  his  hands. 

That  is  not  possible  under  the  law  as  we  interpret  the  statutes 
upon  the  subject. 

We  understand  that  the  collectors  of  taxes  in  making  their 
return  to  the  Auditor  (which  must  be  sworn  to)  of  amounts  collected 
for  the  State  and  parish  taxes,  must  state  separately  in  the  returns 
upon  suitable  blanks  for  the  purpose  the  amount  of  the  general 
fund,  interest  and  other  funds.  Interest  funds,  for  instance,  can  not 
be  applied  to  the  payment  of  the  price  of  a  tax  sale,  which  has  beeni 
annulled. 

It  follows  that  the  tax  collector  can  not  pay  out  of  any  fund 
Such  payment  would  disturb  balances  and  effect  the  verity  of  his 
affidavit  to  the  return. 

The  judgment  of  this  court  (in  the  case  beiore  decided  between 
these  parties)  ordered  payment,  but  not  from  any  fund  nor  from  the 
State  Tax  Collector  individually  or  personally. 

The  amount  is  unquestionably  due,  and  although  small  it  should  not 
be  overlooked  by  the  legislative  branch  in  appropriating  funds  to 
meet  legitimate  claims  against  funds  to  which  the  State  has  no  right. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  plaintiff  and 
appellee's  rule  dismissed. 

On  Rehearing. 

NiCHOLLS,  O.  J.  It  is  contended  on  rehearing  first  that  the  court 
erred  in  not  sustaining  the  motion  to  dismiss  the  appeal,  and  second 
(assuming  the  case  to  be  before  it  properly  on  the  merits)  that  the 
judgment  below  should  have  been  affirmed,  not  reversed. 

On  the  first  point  is  said  'Mt  is  conceded  that  the  record  does  not 
contain  all  the  evidence  adduced  on  the  trial,"  and  in  view  of  that 
fact  the  appeal  should  fall,  but  independently  of  this  '*  the  matter  in 
dispute  is  too  small  in  amount  to  bring  the  case  within  the  appellate 
jurisdiction  of  the  Supreme  Oourt."  It  does  not  follow  as  a  neces- 
sary consequence  of  the  fact  that  some  of  the  evidence* adduced  on 
a  trial  below  was  not  preserved  and  transcribed  in  the  record  filed 
on  appeal,  or  brought  up  through  bills  of  exception,  that  the  appeal 
should  be  dismissed. 
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It  is  true  that  the  Snpreme  Oourt  can  only  exercise  its  jorisdiction 
in  8o  far  as  it  shall  have  knowledge  of  the  matters  contested  below 
(Art.  896,  0.  P.)>  but  it  frequently  happens  that  issues  are  presented 
for  decision  on  appeal  in  order  to  come  to  a  knowledge  of  which  the 
testimony  taken  in  the  case  is  not  needed.  State  vs.  Bank  of  Loois- 
iana,  5  N.  S.  341.  Whether  a  particular  record  presents  sufficient 
data  upon  which  we  would  be  justified  in  avoiding  or  amending  a 
judgment  below  we  can  only  know  after  we  shall  have  heard  the 
contention  of  the  respective  parties  and  made  an  examination  of  the 
transcript  filed. 

After  an  appeal  has  been  regularly  taken  the  appellee  is  entitled 
to  have  a  judgment  rendered  upon  the  issues  raised.  It  is  the  daty 
of  an  appellant  to  pl&ce  matters  before  an  appellate  court  in  manner 
such  as  to  permit  of  such  a  judgment  being  rendered,  and  if  he  does 
not  do  so  the  logical  sequence  of  the  situation  is  that  the  judgment 
should  be  afilrmed,  not  that  the  appeal  should  be  dismissed  in  limine. 
We  are  aware  that  courts  frequently,  after  having  ascertained  that 
the  situation  was  not  such  as  to  enable  it  under  any  view  of  the 
case  to  render  a  judgment  altering  or  modifying  that  appealed  from, 
to  declare  the  ''  appeal  dismissed,"  but  this  is  because  it  is  assumed 
that  such  a  decree  is  substantially  one  of  affirmance. 

There  is  no  ground  for  dismissing  this  appeal  in  limine,  even  if 
the  statement  of  facts  made  out  by  the  judge,  which  we  find  append- 
ed to  the  transcript,  was  made  out  improperly  or  illegally,  and 
should  be  ultimately  disregarded. 

The  demand  for  a  dismissal  of  the  appeal  on  the  ground  that  the 
matter  in  dispute  is  insufficient  to  enable  the  Supreme  Oourt  to  en- 
tertain jurisdiction  is  based  upon  the  position  that  the  original  judg- 
ment in  this  case  as  between  the  defendant  and  the  State  Tax  Ool  - 
lector  did  not  come  before  this  court  at  all,  and  has  never  been  any- 
thing else  than  a  judgment  of  the  District  Oourt,  when  the  Pont- 
chartrain  Land  Company  appealed  the  main  case.  That  this  court 
was  not  called  upon  or  authorized  to  pass  upon  it  on  the  appeal  of 
the  land  company,  and  that  our  judgment  of  affirmance  rendered  at 
that  time  did  not  deal  with  the  judgment  of  the  Dictrijt  Oourt  as 
between  the  defendant  and  the  tax  collector.  That  the  theory, 
therefore,  of  the  present  appellant,  that  that  judgment  by  the  said 
affirmance  became  that  of  this  court,  and  that  therefore,  we  are 
authorized,  under  Art.  629  of  the  Oode  of  ^Practice  to  supervise  and 
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control  its  ezecation  and  see  that  it  be  carried  oat  accordingly  is 
without  a  legal  basis  on  which  to  rest. 

It  is  not  dispated  that  at  the  present  time  both  the  judgment  on 
the  main  demand  and  that  between  defendant  and  the  tax  collector 
are  beyond  the  power  of  control  by  appeal  from  the  judgments 
themselves,  whether  they  be  considered  as  judgments  of  this  court 
or  of  the  District  Oourt. 

The  property  which  gave  rise  to  this  controversy  was  held  by  the 
State  with  other  properties  under  adjudications  made  to  it  in  enforce- 
ment of  delinquent  taxes.  By  Act  No.  82  of  1884  the  tax  collectors 
of  the  different  parishes  were  directed  to  sell  these  properties  under 
the  provisions  of  that  act.  This  particular  property  was  sold  on  the 
21st  day  of  June,  1894,  and  adjudicated  to  John  H.  Griffith,  to  whom 
a  deed  was  given  on  the  6th  of  August,  1894.  The  latter  on  the  16th 
day  of  August,  1894,  sold  the  property  to  the  Pontchartrain  Land 
Company.  On  that  company's  applying  to  the  court  to  be  placed  in 
possession  Mrs.  Brown,  claiming  to  be  the  owner  of  the  property,  and 
that  the  adjudication  to  the  State  and  that  by  the  State  to  Griffith 
had  not  divested  herself  and  her  authors  of  their  title,  enjoined  the 
land  company  and  the  civil  sheriff  from  further  acting  in  the  prem- 
ises— attacked  the  adjudications  as  null  and  void  and  of  no  effect, 
and  prayed  that  she  be  decreed  the  owner  of  the  property.  The 
Pontchartrain  Land  Company  in  answer  to  this  attack  asserted  the 
validity  of  the  adjudications  and  the  legality  of  their  title  and  called 
in  warranty  B.  T.  Walshe,  the  tax  collector  who  had  made  the  sale  to 
Griffith,  praying  in  the  event  of  a  judgment  adverse  to  them  that  he 
be  condemned  to  pay  them  forty- four  dollars  with  interest  and  costs. 
The  amount  claimed  was  made  up  of  thirty -six  dollars,  the  price  of 
the  adjudication  to  Griffith,  two  dollars  for  tax  researches,  six  dollars 
copy  of  deed  and  plan. 

The  suit  terminated  in  a  judgment  of  the  District  Court  in  favor  of 
Mrs.  Brown  against  the  Pontchartrain  Land  Company,  declaring  the 
adjudications  null,  void  and  of  no  effect,  and  recognizing  her  as 
owner  of  the  property,  and  ''  in  favor  of  the  Pontchartrain  Land 
C>mpany  against  B.  T.  Walshe,  State  Tax  Collector,  ordering  the  said 
tax  collector  to  refund  to  the  Pontchartrain  Land  Company  the  sum 
of  thirty -six  dollars,  the  same  being  the  amount  of  the  purchase 
price."  The  judgment  further  decreed  that  the  Pontchartrain  Land 
Company  pay  the  costs  of  the  proceedings. 


1788  SUPREME  COURT  OP  LOUISIANA. 

Brown  TS.  Land  Co.  et  ala. 

The  Land  Oompany  moved  for  and  obtained  in  open  court  an 
appeal  from  the  judgment  to  the  Supreme  Court.  The  Supreme 
Court  on  this  appeal  *'  affirmed  the  judgment." 

In  the  return  of  the  judgment  of  the  Supreme  Court  to  the  District 
Court  the  Pontchartrain  Land  Oompany  alleging  that  by  judgment 
of  the  District  Court,  signed  16th  March,  1896,  it  had  ordered  B.  T. 
Walsh,  State  Tax  Collector,  to  pay  them  thirty -six  dollars,  which  the 
said  B.  T.  Walshe  refused  to  pay  although  demanded  that  costs  fol- 
low  judgment  and  clerk's  costs  amount  to — 

Judgment $86  00 

44  00 

Short-band  testimony ^ - 6  00 

Oosts  Supreme  Goart » 16  00 

Sheriff's  costs 6  00 

Total ..>- $108  00 

caused   a  rule  to  issue  to  B.  T.  Walshe,  Tax  Collector,  to  show 

cause  why  said  costs  should  not  be  taxed  and  why  he  should  not  pay 

said  amounts,  or  in  default  thereof  be   punished  for  contempt   of 

court;  a  writ  of  diBtringaa  issue,  a  fieri  fadas  issue,  or  such  other 

orders  be  made. 

After  hearing  the  court  made  the  rule  absolute,  ordering  Blaney 
T.  Walshe,  Tax  Collector,  to  pay  to  the  Pontchartrain  Land  Com- 
pany the  sum  of  one  hundred  and  eight  dollars  out  of  any  funds  in 
his  hands,  and  that  the  said  company  have  any  writ  or  process 
authorized  by  law  to  enforce  this  order. 

From  the  judgment  on  this  rule  the  State  Tax  Collector  appealed 
to  the  Supreme  Court. 

There  is  no  doubt  that  when  the  Pontchartrain  Land  Company 
moved  in  open  court  for  and  obtained  an  appeal  from  the  judgment 
of  the  District  Court  setting  aside  the  sale  by  virtue  of  which  it  was 
claimed  that  the  title  of  Mrs.  Brown  and  her  J  authors  had  been 
divested  from  them  and  had  become  vested  in  that  company,  that 
the  effect  of  the  same  was  to  make  the  warrantor  whom  she  had 
called  into  the  case  a  party  to  the  appeal.  The  warrantor  was  made 
a  party  in  the  District  Court  only  through  the  call  in  warranty,  and 
we  think  that  the  proceedings  in  warranty tfneceusarily  formed  part 
of  the  case  when  it  went  to  the  appellate  court.  The  plaintiff  was 
authorized  on  appeal  to  ask  for  an  amendment  of  the  judgment  in 
any  respect  in  which  she  conceived  herself  aggrieved  and  defendants 
were  entitled  to  have  made  corresponding  change  in  the  judgment 
of  the  lower  court  as  between  themselves^and  the  warrantor  should 
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the  amendment  asked  be  granted  and  injorionsly  affect  them  in  their 
relations  with  their  warrantor. 

The  relations  of  the  parties  were  so  interdependent  and  connect- 
ed— the  rights  and  obligations  of  the  one  so  much  affected  by  the 
rights  of  the  others  as  not  to  be  easily  separated.  There  are  not  in- 
volved in  this  litigation  separate  and  independent  titles  held  on  the 
one  hand  by  Mrs.  Brown  and  on  the  other  by  the  defendant,  the 
State.  The  issue  was  simply  whether  a  certain  title  held  by  the 
authors  of  Mrs.  Brown,  and  which  she  presently  set  np  as  being  in 
herself,  was  legally  divested  by  certain  tax  proceedings  directed 
against  them  and  said  property  by  the  State,  and  had  thereby  vested 
in  the  Pontchartrain  Land  Company.  In  the  attack  made  by  the 
plaintiff  against  those  proceedings  and  the  sale  thereunder,  the 
property  was  declared  to  be  over  two  thousand  dollars  in  value,  and 
the  main  suit  fell  legally  within  the  appellate  jurisdiction  of  this  court. 
The  call  in  warranty  invoked  by  the  defendant  involved  substan- 
tially, though  not  in  express  terms,  a  contingent  demand  as  against 
the  warrantor  for  the  annulment  of  the  title  which  the  latter  had 
conveyed  to  them  of  the  same  property  coupled  with  certain  result- 
ing personal  demands  against  their  vendor.  The  main  demand  with 
the  call  in  warranty  was  an  entirety,  the  latter  being  a  mere  incident 
of  the  former. 

This  court  acted  on  that  theory  in  Walshe  vs.  Harang,  48  An.  984, 
considering  that  the  situation  of  parties  was  such  as  to  call  for  a 
simultaneous  general  adjustment  of  their  respective  rights  and  obli- 
gations. 

Appellees  appear  themselves  to  have  been  of  that  opinion,  as  in 
the  rule  taken  after  the  appeal  on  the  tax  collector  that  officer  was 
sought  to  be  made  liable  through  that  judgment  proprio  vigore  for 
the  costs  of  that  appeal. 

Viewing  the  judgment  on  the  call  in  warranty  as  having  come  to 
this  court  with  the  main  demand,  the  proceedings  taken  in  the  Dis  - 
trict  Court  in  its  execution  fall  under  our  supervision  under  Art. 
629  0.  P.  independently  of  the  amount  involved  in  the  particular 
matter  of  which  complaint  is  made. 

The  complaint  comes  before  us  in  the  form  of  an  ''appeal,"  but 
the  proceeding  is  not  in  reality  such,  but  one  supervisory  in  char- 
acter as  matter  connected  with  our  appellate  jurisdiction  in  order  to 
aid  and  make  it  effectual.     [State  vs.  Judge,  19  La.  180,  181.]     The 
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matter  we  think  would  have  been  more  appropriately  brought 
before  ub  through  certiorari  and  a  gucwi-prohibition  and  under  a 
return  and  answer  of  the  District  Judge  than  as  it  has  been;  but  we 
see  no  particular  objection  as  to  the  form  of  the  proceeding,  if  the 
rules  which  the  court  would  have  followed  had  the  form  been  dif- 
ferent from  what  it  is,  be  followed. 

The  motion  to  dismiss  is  overruled. 

Having  prefaced  this  much,  we  now  direct  our  attention  to  the 
rule  taken  in  the  District  Court  on  the  tax  collector  in  attempted 
enforcement  of  the  judgment  in  warranty.  The  rule  shows  on  its 
face  that  the  mover  was  aware  that  the  judgment  was  not  enforce- 
able by  writ  of  fieri  facias  on  funds  of  the  State  in  the  hands  of  the 
tax  collector. 

The  judgment  on  the  warranty  call  was  not  a  money  judgment 
for  debt  in  any  sense  of  the  word.  In  the  fourth  section  of  Act  No. 
82  of  1884,  under  the  provisions  of  which  act  the  adjudication  to 
Griffith  was  made,  it  was  enacted  that  ''in  case  the  State  shall 
fail  to  give  to  the  purchaser  an  absolute  title  to  the  property  sold, 
or  if  said  property  shall  be  declared  null  and  void  for  any  cause, 
the  amount  paid  by  the  purchaser  to  the  State  for  such  property 
shall  be  refunded  by  the  tax  collectors  to  the  purchaser."  The 
judgment  in  question  is  nothing  more  than  a  repetition  of  this 
mandate  to  the  tax  collector  made  in  a  proceeding  to  which  he 
was  a  party.  It  threw  no  obligation  upon  the  tax  collector  other 
than  that  which  the  law  itself  threw  upon  him.  What  was  that 
obligation?  Was  it  to  pay  costs  in  the  proceeding  to  which  he  was 
BO  made  a  party?  The  District  Court  originally  was  of  the  opinion 
that  it  was  not,  and  in  that  opinion  it  was  correct,  and  we  were  not 
called  on  appeal  to  correct  its  judgment.  It  was  only  upon  the  return 
of  the  cause  to  the  District  Court  that  the  views  of  that  court 
changed.  The  State  does  not  pay  costs,  and  there  is  nothing  in  the 
provisions  of  the  law  in  question  which  indicates  any  intention  to 
make  a  change  in  that  respect  in  favor  of  tax  purchasers.  The 
Pontchartrain  Land  Company  asserts  that  the  lawmaker  declares  in 
express  terms  that  the  tax  collector  should,  upon  the  annulment  of 
the  tax  title,  refund  to  the  purchaser  the  amount  paid  by  the  pur- 
chaser to  the  State.  So  it  does,  and  so  did  also  the  original  judg- 
ment of  the  Distriet  Court  which  was  afl9rmed,  but  that  judgment 
did  not  declare  when,  how  nor  under  what   circumstances    this 
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refunding  was  to  take  place.  To  ascertain  these  facts  the  judgment 
would  have  to  be  construed  by  the  law  itself.  When  so  constmed 
it  is  clear  that  neither  this  court  nor  the  court  below  would  be 
authorized  to  direct  the  tax  collector  to  pay  out  the  moneys  of  the 
State  in  manner  as  he  had  been  directed  by  the  District  Court  to 
pay  them  out.  In  the  first  place  there  is  nothing  in  the  law  which 
would  justify  tax  collectors  in  retaining  State  moneys  in  their  hands 
to  contingently  meet  possible  demands  for  the  refunding  of  the  price 
of  annulled  tax  sales.  The  law  has  fixed  the  time  at  which  moneys 
in  the  hands  of  tax  collectors  have  to  be  turned  into  the  treasury, 
and  it  is  the  duty  of  those  officers  to  comply  with  the  law  in  that 
respect.  Counsel  of  the  land  company  say  that  the  construction 
placed  by  this  court  on  this  subject  as  expressed  would,  if  adhered 
to,  practically  make  a  dead  letter  of  the  law,  inasmuch  a«i  all  funds 
would  necessarily  have  to  be  paid  into  the  treasury  before  a  final 
judgment  could  be  obtained  as  to  the  validity  of  a  title. 

We  understand  counsel's  contention  to  be  that  if  the  tax  collector 
has  (in  spite  of  what  he  claims  was  his  duty)  paid  over  the  particu- 
lar moneys  which  he  received  on  account  of  these  annulled  sales  into 
the  treasury,  he  is  authorized  and  directed  by  the  law  to  refund  to 
the  purchasers  the  price  thereof  out  of  any  moneys  whatever 
which  he  might  thereafter  have  in  his  hands.  We  think  there  is  no 
warrant  for  this  position.  Act  No.  82  of  1884,  in  which  this  pro- 
vision for  refunding  is  found,  is  a  public  act,  it  is  true,  but  it  is  not  a 
general  act  covering  all  tax  sales  made  in  the  State.  It  has  refer- 
ence to  the  tax  sales  to  be  made  under  the  provisions  of  that  partic- 
ular act  of  the  properties  found  in  the  precise  situation  which  that 
law  refers  to.  All  its  sections  point  to  the  funds  out  of  which  ex- 
penses, costs,  commissions,  etc.,  are  to  be  met  as  those  which  will 
pass  into  the  hands  of  the  tax  collector  as  arising  from  the  sale  of 
that  particular  class  of  property. 

We  are  of  the  opinion  that  the  tax  collector  would  be  only  justi- 
fied in  refunding  to  the  purchaser  the  price  which  he  had  paid  in  th& 
event  that  he  should  have  at  the  time  of  the  demand  upon  him  for  a 
refunding  of  the  price,  based  on  the  judgment  of  annulment  of  title, 
funds  in  his  hands  arising  out  of  the  sales  of  lands  made  under  th& 
provisions  of  Act  No.  82  of  1884.  It  is  not  alleged  in  the  rule  taken 
upon  the  tax  collector  that  a  demand  had  been  made  upon  him  for 
payment  out  of  funds  arising  from  that  source  then  in  his  hands. 
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and  that  he  had  refnBed  to  make  payment,  or  that  he  had  any  snch 
funds  in  his  hands.  The  theory  of  the  mover,  concurred  in  by  the 
District  Oourt,  was  and  is  that  under  the  judgment  in  warranty  the 
tax  collector  could  be  made  to  refund  the  price  which  the  purchaser 
had  paid,  with  costs,  out  of  any  moneys  whatever  which  the  collector 
might  have  in  his  hands.    In  this  the  court  erred. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  or  decree  of  the  District  Oourt  herein  appealed  from, 
upon  the  rule  taken  upon  the  tax  collector,  be  and  the  same  is 
hereby  annulled  and  set  aside,  and  the  rule  discharged  without  preju- 
dice to  further  proceedings  to  be  legally  taken  for  refunding  of  the 
price  paid  by  the  Pontchartraln  Land  Company  for  the  property 
adjudicated  by  the  State  to  John  H.  Griffith,  on  the  21st  of  June, 
1804,  out  of  funds  in  the  hands  of  the  tax  collector  legally  applicable 
to  the  refunding  of  such  price.  Costs  of  both  courts  to  be  paid  by 
ihe  Pontchartraln  Land  Company.  Our  original  decree  remains  un- 
changed except  in  so  far  as  herein  modified. 
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ACCIDENT   INSURANCE. 

The  action  was  broDg^ht  upon  a  policy  of  accident  insurance. 
Notice  of  Death, — Plaintiff,  under  the  circamstances  of  the  case, 
gave  notice  of  death  sufBciently  in  time. 

Proof  of  Cause  of  Death, — ^The  policy  did  not  require  as  a  condi- 
tion precedent  to  recovery  by  the  beneficiary,  proof  positive  and 
direct  of  the  cause  of  death,  as  is  required  in  some  casualty  and 
surety  companies.  Proof  not  conclusive  that  death  was  result  of 
natural  causes  or  design. 

There  was  enough  to  prove :  death  was  the  result  of  accident 
rather  than  natural  causes  or  design. 

Konra^  vs.  Castialty  and  Surety  Co.,  p.  636. 

ACCOUNTS— Ratification. 

An  act  from  which  consent  or  ratification  is  sought  to  be  deduced 
must  evince  such  intention  clearly  and  unequivocally. 
Nor  will  ratification  be  inferred  where  the  act  can  be  otherwise 
explained,  and  in  case  of  doubt  the  party  against  whom  the  act  is 
opposed  must  have  the  benefit  of  the  doubt. 
The  account  filed  by  the  administratrix  was  based  upon  the 
hypothesis  of  the  existence  of  a  community.  That  being  nega- 
tive by  the  judgment,  and  it  appearing  that  the  widow  may  have 
a  Just  claim  to  the  homestead  right  or  marital  portion,  a  case  is 
presented  justifying  remanding. 

SuceeMion  of  BJamim,  p.  1846. 

ACTIONS. 

If  defendant  in  a  petitory  action  files  by  way  of  answer  a  general 
denial,  or  its  equivalent,  asserts  the  rightfulness  of  his  posses- 
sion, and  prays  that  plaintiff's  prayer,  wherein  he  asks  that  he 
be  decreed  to  be  the  owner  of  the  property  described  in  the 
petition  and  be  placed  in  possession  thereof,  be  rejected,  the 
court  is  properly  called  on  under  the  pleadings  to  determine  the 
question  of  title.  Defendant  is  at  liberty  to  abstain  froih  mak- 
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ing  a  special  attack  npon  plaintiff's  title  and  from  setting  np 
ownership  in  himself,  bat  if  he  does  so  it  is  at  his  peril,  as  a 
jndgment  nnder  snch  pleadings,  if  favorable  to  the  plaintiff, 
wonld  close  the  door  to  his  subsequently  setting  up  any  title 
which  he  then  had. 

An  attack  on  a  judgment  for  want  of  evidence  necessary  to  sustain  it 
must  fall  in  an  action  of  nullity. 

A  foreign  judgment  in  plaintiff's  favor  can  not  be  urged  as  a  ground 
of  nullity  of  a  later  judgment  in  defendant's  favor,  the  former 
not  having  been  set  up  in  bar  of  the  action  in  which  the  latter 
was  rendered. 

Brigot  V8,  Brigotj  p,  1428. 

ADOPTION. 

Since  the  decision  in  Tutorship  of  Upton,  16  An.  176,  and  Succession 
of  Forstall,  25  An.  480,  legislation  in  respect  to  adoption  has 
gone  forward,  and  recent  adjudged  cases  will  indicate  that  this 
court  views  the  rights  of  adopting  parents  as  having  been 
broadened  by  that  legislation  beyond  what  it  was. 

Succession  of  Haley ^  p.  710. 

ADMINISTRATION. 

Whether  an  executrix  is  legally  or  illegally  appointed,  having  qual- 
ified and  entered  upon  the  discharge  of  the  duties  of  the  office 
she  must  be  treated  as  lawfully  appointed  until  her  appointment 
has  been  judicially  revoked. 

Unless  the  appointment  is  absolutely  null  and  void,  acts  done  by  an 
administration  representative  in  such  capacity  are  legal  and 
binding.  Mere  illegality  of  an  appointment  of  an  executor  will 
not  vitiate  acts  done  under  it. 

Having  accepted  the  trust  of  an  executrix,  and  qualified  under  it, 
and  taken  charge  of  the  estate,  she  is  powerless  of  her  own 
motion  to  abandon  that  trust  and  assume  the  quality  of  heir. 
Judicial  act  is  necessary  for  her  discharge. 

Succession  of  Robertson,  p.  80. 

The  fact  that  pending  administration  of  a  succession  the  widow  in 
community  and  heirs  have  made  extra- judicially,  without  objec- 
tion on  the  part  of  the  administrator  or  creditors,  either  a  par- 
tial or  complete  partition  does  not  dispense  the  administrator 
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from  the  obligations  of  finding  a  final  account,  making  the 
widow  in  community  and  heirs  parties,  and  accounting  for  every- 
thing which  came  under  his  administration,  or  for  which  he 
might  have  been  responsible. 

If  any  portion  of  the  property  has  by  such  consent  been  withdrawn 
from  his  control  and  possession,  he  should  introduce  the  acts 
which  evidence  such  fact,  and  leave  the  effect  of  the  same  to  be 
determined  on  trial  of  his  application  for  homologation  and  dis- 
charge between  all  parties  in  interest.  The  administrator  can 
not  plead  by  way  of  estoppel,  as  against  a  demand  made  upon 
him  by  the  heirs  for  a  final  account,  the  fact  of  an  alleged  com- 
plete extra-judicial  settlement  between  the  heirs  and  the  widow 
in  community  and  the  heirs  inter  se. 

When  such  an  act  has  been  produced,  and  shows  on  its  face  that  it 
is  not  a  final  petition  as  to  one  of  the  heirs,  the  heir  has  the 
right  to  question  its  scope,  and  the  opening  of  the  settlement 
opens  it  for  discussion  as  to  all.  G.  0.  1412;  Qay  vs.  Marion- 
neauz,  20  An.  858. 

Succession  of  Francez^  p.  1731. 

ADMINISTRATOR. 

Where  there  is  an  order  for  the  advertisement  of  the  application  for 
the  appointment  of  an  administrator,  and  the  order  recites  that 
the  applicant  shall  be  appointed  if  no  opposition  is  made,  if  no 
appointment  is  made  after  this  order,  and  the  administrator 
gives  bond  nnd  makes  affidavit,  the  bond  and  the  affidavit  will 
not  authorize  him  to  act  as  administrator.  An  order  for  the 
sale  of  property  of  the  succession,  by  such  administrator,  is  null 
and  void,  and  if  a  party  purchase  succession  property  under  the 
order,  and  has  been  instrumental  in  provoking  the  order  with 
full  knowledge  of  the  irregularities  in  the  administration,  the 
sale  will  be  set  aside  and  the  property  returned  to  the  succes- 
sion for  administration. 

Callahan  V8,  Fluker,  p.  237. 

ALIMONY. 

An  order  for  alimony  in  a  divorce  suit  is  nothing  more  than  the 
judicial  sanction  and  enforcement  (under  abnormial  conditions) 
through  the  judiciary  of  the  duty  of  the  husband  to  support  his 
wife.     0.  0.,  Arts.  119-120. 
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A  rigfht  to  receive  or  demand  support  (or  money  in  order  to  enforce 
support)  is  something  other  and  different  than  a  right  to  receive 
and  be  paid  a  technical  legal  debt. 

There  are  many  cases  when  the  right  to  claim  and  receive  money  is 
not  derived  from  nor  based  upon  the  relation  of  debtor  and 
creditor  between  the  parties.  Judgments  in  such  cases  recog- 
nizing the  right  and  ordering  its  enforcement  are  not  necessa- 
rily judgments  for  debt. 

The  mere  fact  that  the  judicially  recognized  right  may  be  enforced 
through  fieri  fadas  is  not  determinative  of  its  legal  character. 
It  is  by  no  means  unusual  for  the  same  right  to  be  enforceable  or 
cumulative  or  consecutive  remedies. 

The  judge  in  a  proper  case  has  the  power  to  punish  by  imprisonment 

a  husband  who  had  been  ordered  to  pay  alimony  to  his  wife  and 

who  has  continuously  refused  to  obey  its  order  while  able  to 

do  so. 

Bix  reL  Huber  vs.  King^  Judge,  p.  1503. 

APPEAL. 

When  an  appellee  exercises  the  privilege  of  filing  a  plea  of  pre- 
scription the  party  against  whom  it  is  opposed  has  the  privilege 
of  demanding  that  the  cause  shall  be  remanded  for  the  tial  of 
that  plea. 

The  Supreme  Oourt  is  without  discretion  to  refuse  such  application 
if  made  prior  to  the  submission  of  the  cause. 

Joubert  vs,  Sampson,  p,  138. 

In  the  case  of  insolvency  where  two  appeals  have  been  taken  from 
two  different  orders,  one  to  the  Circuit  Oourt  of  Appeals  and 
the  other  to  this  court,  the  Supreme  Oourt  is  only  concerned 
with  the  appeal  to  it.  The  fact  that  two  orders  of  appeal  were 
thus  granted  is  no  ground  for  dismissal  of  the  appeal  sent  to  the 
Supreme  Oourt.  Pinsky  va,  Retweber,  p.  246. 

On  appeal,  the  appellees  neither  appealing  nor  asking  any  change 
in  the  judgment  appealed  from,  can  obtain  no  change  in  rever- 
sal of  the  judgment  of  the  lower  court.  Talle  vs.  Monasterio, 
48  An.  1282.  Chithe  V8.  Broussard,  p.  818. 

See  Sequestration.  Eltringham  vs.  Clark  &  Pringle,  p.  340. 
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Under  the  limited  jarisdiction  of  this  court  in  reference  to  appeals 
from  the  courts  of  city  recorders,  the  qaestion  of  the  gailt  or 
innocence  of  a  party  prosecuted  under  a  city  ordinance  can  not 
be  determined  on  appeal  from  such  a  court ;  but  the  evidence 
adduced  on  the  trial  in  such  court  may  be  examined  for  the  pur- 
pose of  determining^  the  constitutionality  or  legality  of  the  fine 
or  forfeiture  imposed  in  the  ordinance,  but  not  that  imposed 
under  it.  State  vs.  Freitas  <fir  Clayton^  p.  345. 

The  appeal  bond  is  given  for  the  sum  ordered  by  the  judge ;  the 
appeal  is  devolutive,  although  the  bond  is  not  for  one -half  over 
and  above  the  judgment  appealed  from. 

In  a  suit  to  compel  the  acceptance  of  title  to  property  adjudicated  to 
defendant  it  is  not  required  that  plaintiff  shall  set  out  his  whole 
chain  of  title  in  the  petition.  The  character  of  the  title  tendered 
is  a  matter  of  proof. 

Where  several  distinct  adjudications  have  been  made  at  the  same 
sale  the  plaintiff  can  cumulate  the  demand  for  specific  perform- 
ance of  adjudications. 

There  is  no  law  in  this  State  which  forbids  an  association  of  indi  - 
viduals  from  holding  property  in  common  for  their  mutual  ben- 
efit, and  such  association  can  confer  power  upon  some  of  its 
individual  members  to  hold  title  for  purpose  of  sale. 

Michenor  vs.  Reinachf  p.  360. 

See  New  Orleans,  State  vs.  Zurich,  447. 

The  jury  is  silent  until  the  presentation  of  some  real  right  in  con- 
flict opens  its  lips. 

Therefore,  where  a  candidate  for  office  applies  for  a  mandamus  to 
compel  the  appointment  of  commissioners  of  election  in  his  be- 
half, and  the  application  is  dismissed  and  an  appeal  taken  to  the 
Supreme  Oourt,  and  if,  when  the  case  is  submitted,  the  election 
has  been  held,  the  appeal  will  be  dismissed. 

Ex  reL  Romain  vs.  Supervisors,  p.  678. 

• 

An  order  of  court  dissolving  an  injunction  on  bond  iti  of  that 
class  contemQjlated  by  0.  P.  666,  which  may  cause  the  plaintiff 
an  irreparable  injury  in  case  it  would  operate  a  change  of  the 
possession  of  immovable  property,  or  alter  the  status  of  the 


1798  INDEX. 

APPEAL— Continued. 

property  so  as  to  defeat  any  substantial  object  to  be  obtained 
thereby. 
The  injanction  having  been  bonded,  on  appeal  from  the  inter- 
locutory order  permitting  the  seizing  creditor  to  bSnd,  which  the 
appellant  and  plaintiff  in  injunction  pleads  may  cause  him  irre- 
parable injury,  he,  appellant,  may  justly  ask  a  hearing  in  support 
of  his  injunction.  x 

WeU  vt.  Schwartz^  p.  682. 

There  is  no  difference,  in  so  far  as  relates  to  the  action  of  the 
judge  granting  the  appeal,  between  an  order  fixing  a  return  with 
date  therein  inserted,  and  a  partition  to  him  presented  with  an 
order  appended  fixing  the  return  on  a  day  fixed.  In  either  case 
it  is  the  jodge  who  named  the.  day,  and  if  he  commits  an  error, 
the  appellant,  who  has  sought  no  undue  advantsge,  can  not  be 
prejudiced  by  the  judge's  act. 

Pearoe  vs.  State^  p.  643. 

While  it  is  true  that  appellees  can  not  have  a  judgment  amended 

inter  se,  a  judgment  may  be  amended  between  one  of  the  appel- 

lees  and  the  appellant,  on  the  former's  answer  to  the  appeal,  if 

the  amendment  does  not  affect  the  interest  of  his  co -appellees* 

Smith  Bro8,  vs.  Lumber  Cktmpanyj  p.  668. 

An  appeal  from  the  orders  of  court  appointing  and  confirming  a 
tutrix  is  not  a  collateral  attack  upon  such  orders  of  appointment; 
it  is  a  direct  method  of  reviewing  them  authorized  by  law. 

fifuccession  of  Haley ^  p.  709. 

Transcript  of  appeal  filed  after  the  expiration  of  return  day  will  be 
dismissed. 

State  V8,  Clarkj  p.  780. 

To  secure  an  appeal,  the  amount  involved  being  less  than  two  thou- 
sand dollars,  there  must  have  been  a  contestation  in  the  lower 
court  antecedent  to  trial,  and  a  judgment  in  the  lower  court  in 
the  matter  of  the  illegality  or  unconstitutionality  of  a  tax.  State 
vs.  Hennessey,  44  An.  806 ;  State  vs.  Dean,  46  An.  441 ;  Tsni  Ho 
et  al,j  87  An.  60. 

New  Orleans  vs,  Reemtj  p.  792. 
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When  mortgage  creditors  with  a  common  interest,  whose  aggregate 
claims  exceed  two  thousand  dollars,  unite  in  a  salt  to  have  can- 
celed, on  the  ground  of  simulation,  a  mortgage  exceeding  two 
thousand  dollars,  the  judgment  in  their  suit  is  appealable.  2  An, 
984;  48  An.  1041;  2  An.  908;  86  An.  206. 

Baker  vs,  Lee,  p.  874. 

The  failure  to  file  a  transcript  within  the  time  prescribed  by  law  on 
an  appeal  regularly  obtained  and  perfected,  is  equivalent  to  an 
abandonment  of  the  same  and  warrants  the  dismissal  of  another 
and  similar  appeal  subsequently  obtained.    42  An.  476. 

Loan  and  Building  Association  V8.  Baptist  Church,  p,  880. 
A  third  person,  not  a  party   to  the  original  suit  and  judgment, 
has  exactly  the  same  standing  as  an  appellant  before  this  court 
as  one  of  the  parties  thereto  would  have  as  an  appellant. 

Dufossat  vs,  Fontenotj  p,  898. 

Trial  judge  had  legal  discretion  to  fix  different  return  day  than  that 
named  by  law,  if  he  deemed  more  time  requisite  for  preparation 
of  transcript.     Sec.  4,  Act  46  of  1870,  E.  S. 

An  appeal  lies  from  a  judgment  homologating  a  succession  account 
whether  opposed  or  not. 

Nothing  to  show  that  judgment  appealed  from  was  a  consent  judg- 
ment, but  if  such,  it  was  in  nature  of  a  compromise,  and  tutrix 
can  not  enter  into  a  transaction  or  compromise  respeeting 
minor's  rights  without  authority  of  the  judge,  granted  on  advice 
of  a  family  meeting.     R.  0.  0.  868,  8072. 

Delivery  of  property  and  funds  of  succession  to  tutrix,  not  such  exe- 
cution of  judgment  of  homologation  of  account  as  precludes 
appeal  on  behalf  of  minor  heirs  to  correct  error  in  matter 
of  commissions  charged  by  executor. 

Succession  of  McCkin ,  p.  968. 

It  is  not  necessary  that  the  name  of  the  clerk  be  inserted  in 
an  appeal  bond.  The  bond  made  payable  to  the  clerk  of  the 
Oivil  District  Court  and  his  successor  in  office  is  sufficient. 

Qaudet  vs.  His  Wife,  p.  984. 

When  the  record  fails  to  disclose  any  motion  or  order  of  appeal,  or 
bill  of  exceptions,  the  appeal  will  be  dismissed. 

State  vs,  D^Aquin,  p.  1092. 
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See  Practice. 

Where  there  is  neither  brief  or  assignment  of  errors,  and  error  the 
court  can  perceive  in  the  record,  the  jadgment  of  the  lower 
coart  will  be  affirmed.  State  V8,  Johns,  p.  1260. 

** Appellants  who  successfully  resisted  a  motion  made  by  the  appel- 
lees in  the  lower  court  for  a  new  trial  based  on  the  ground  that 
the  judgment  was  contrary  to  the  law  and  the  evidence,  can 
not,  when  they  themselves  appeal  from  the  judgment  and  sue 
ceed  in  having  the  judgment  reversed  and  the  cause  remanded 
for  a  new  trial,  throw  the  costs  of  appeal  on  the  appellees.'^ 
(Oteri  vs.  Oteri,  37  An.  76.) 

Lake  Bisteneau  Lumber  Co,  vs.  Sheriff,  p.  1284. 

A  case  will  be  remanded  where  the  ends  of  justice  require  it. 

Succession  of  Easum,  p.  1345. 

The  State  had  not  filed  the  record  of  appeal  within  the  time  pro- 
vided by  law. 
The  failure  to  file  the  record  was  fatal  to  the  appeal.    36  An.  863; 

38  An.  83;  43  An.  610. 

State  vs.  Rsid,  p.  1602. 

Before  a  regular  session  of  the  District  Oourt  had  been  reached  at 
which  was  returnable  an  appeal  which  had  been  taken  from  a 
judgment  before  a  justice  of  the  peace,  the  parties  to  the  same 
at  a  special  term  of  the  court  which  had  been  convoked,  en- 
tered into  a  "  consent  and  agreement  to  *  try '  the  case  at  that 
term."  Notwithstanding  that  agreement  the  District  Oourt  dis- 
missed the  appeal  upon  a  motion  of  the  appellee  claiming  he 
had  not  been  cited.     Held — Error. 

The  filing  of  the  transcript  and  the  docketing  of  the  case  in  the  Dis- 
trict Oourt  before  the  return  day  did  not  have  the  effect  of 
advancing  the  return  day.  Up  to  that  day,  at  least,  appellant 
would  have  had  the  right  to  have  caused  citation  to  issue  if 
none  had  been  made  or  a  new  citation  to  issue  if  that  was 
defective. 

Appellee  could  not  take  advantage  of  appellant's  consent  to  '^try  " 
the  case  to  cut  off  the  latter's  right  to  have  correct  citation 
made. 


INDEX.  1801 

APPEAL— Ckmtinued. 

His  consent  to  try  the  case  at  the  special  term  was  a  waiver  of  any 

exception  he  might  have  had  of  want  of  citation  or  of  defective 

citation.    Oreevy  vs.  Breedlove,  12  An.  745;  White  vs.  McGnire, 

16  An.  838. 
The  jarisdiction  of  the  District  Court  having  vested  through  this 

consent,  should  have  been  retained. 

Ex  rel.  Brousaard  V8.  Voorhiea^  Judge,  p.  1562. 

Appeals  in  criminal  causes  are  made  returnable  within  ten  days 
after  the  granting  of  the  order  of  appeal.     Act  80  of  1878. 

Where  an  appeal  is  not  seasonably  filed  and  no  proper  explanation  is 
made,  or  appears  from  the  record,  showing  the  laches  nob  impu- 
table to  appellant,  the  appeal  will  be  dismissed. 

State  va.  Burton,  p.  lf)98. 

Where  the  affidavit  was  explicit  enough,  the  defendants  without 
right  to  a  bill  of  particulars. 

When  the  body  of  the  statute  contains  one  object  and  the  title 
covers  its  provisions,  and  the  State  was  plaintiff  and  not  the 
society  organized  under  the  statute,  and  the  alleged  wrongs  of 
the  latter  were  not  before  the  court  for  determiftation,  and 
when  the  municipality  had  power  to  pass  the  ordinauce  assailed, 
and  the  ordinance  does  not  interfere  or  obstruct  the  right  of 
ownership;  Held,  whether  the  defendants  were  culpable  vel  non 
is  not  a  question  of  itself  reviewable  on  appeal. 

State  V8,  Karstendiek  and  O^Brieny  p,  1621. 

The  appellees  named  in  the  petition  to  this  court  for  an  amendment 
of  the  judgment  on  appeal  must  be  sent  back  for  the  exercise 
of  their  appeal,  as  the  judgment  can  not  in  the  appeal  be 
amended  as  to  them.  The  opinion  in  Fields  vs.  Oreditors,  10 
An.  5^,  has  been  repeatedly  affirmed  by  this  court.  Under  an 
answer  amendments  can  not  be  made  between  an  appellee  and 
his  co-appellees. 

Hottinger  va.  Hottinger,  p.  1633. 

Incidental  orders  of  a  District  Oourt  made  in  the  execution  of  a 
previous  judgment  of  that  court  are  generally  not  appealable. 

It  is  no  ground  for  the  dismissal  of  an  appeal  that  papers  involving 
proceedings  which  took  place  in  the  lower  court  at  a  date  later 
than  that  of  the  judgment  appealed  from  were  omitted  from 
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the  record.  Under  saeh  a  condition  of  facts  the  papers  were 
properly  omitted.  If  legally  demandable  by  either  party,  for 
special  reasons  assigned,  the  party  entitled  thereto  conld  have 
them  produced  by  proper  proceedings. 

When  it  is  claimed  in  the  Supreme  Court,  on  a  motion  to  dismiss  by 
an  appellee,  that  the  appellant  has,  after  taking  his  appeal,  for- 
feited the  same  by  voluntary  execution  of  the  judgment,  it  is 
for  that  court  to  pass  upon  that  question.  Ordinarily  its  deter- 
mination is  dependent  on  matters  en  pats,  as  to  which  oral  tea  - 
timony  has  to  be  taken.  Under  the  practice  of  the  Supreme 
Court  it  has  been  the  rule  to  remand  the  case  to  the  lower  court 
to  have  such  testimony  taken  before  it  contradictorily  between 
the  parties,  with  directions  to  forward  the  same  to  the  Supreme 
Court  for  action.  When,  however,  the  evidence  of  the  execu- 
tion of  the  judgment  by  the  appellant  rests  not  upon  matters  en 
pais,  but  upon  pleadings  filed  in  the  lower  court  by  appellant 
after  he  has  taken  his  appeal,  provable  by  duly  certified  copies 
of  the  same  from  the  clerk  of  the  court,  it  would  be  a  nselesa 
proceeding  to  remand  the  case,  in  order  to  have  this  copy 
embodied  in  the  transcript.  The  annexing  by  the  appellee  of 
such  certified  copy  to  the  motion  to  dismiss  is  sufficient  in  the 
absence  of  allegation  and  showing  of  perjury. 

Drew  V8.  OredUora^  p.  1641. 

Defendant  cast  in  an  action  can  not  be  forced  to  remain  in  court 
until  it  shall  suit  the  representatives  of  plaintiff,  who  has  died  since 
the  signing  of  the  judgment,  to  make  themselves  parties  to  that 
action.  An  appeal  by  a  defendant  partakes  sufficiently  of  the 
nature  of  a  claim  against  a  plaintiff,  who  has  succeeded  in 
obtaining  a  judgment  against  him,  to  fall  under  the  terms  of 
Arts.  116  and  964  of  the  Code  of  Practice,  and  Art.  313,  C.  C, 
and  such  defendant  is  authorized,  on  suggesting  under  oath  the 
death  of  the  plaintiff,  to  ask  to  have  a  curator  ad  hoc  appointed 
by  the  court  to  represent  the  minors  in  said  proceeding. 

The  motion  to  dismiss  the  appeal  having  been  timely  filed,  the 
court  rejected  the  statement  of  facts  made  after  an  appeal  had 
been  granted,  the  appeal  bond  had  been  given  and  the  appeal 
completed. 
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A  statement  of  facts  can  not  be  made  after  filing  of  bond,  with- 
oat  the  consent  of  the  parties  concerned.    0.  P.  603  and  1180. 

Thetis  V8.  Kempj  p,  1860. 

Where  a  defendant  in  a  jastice  conrt  admits  all  the  facts  going 
to  establish  his  liability  for  a  license  under  the  exact  terms  of  a 
municipal  ordinance  fixed  at  seventy- five  dollars,  an  appeal 
taken  to  the  District  Court  from  a  judgment  based  on  such 
admission,  having  simply  in  view  a  decision  of  that  court  as  to 
the  legality  of  the  ordinance,  was  properly  dismissed. 

State  ex  rel,  Schejf  vs.  Judge,  p,  1744. 

The  appeal  was  a  branch  of  the  first  case  in  which  this  court  ren- 
dered judgment.  The  appellate  court  had  jurisdiction  in  the 
matter  of  interpreting  its  own  judgment.  0.  P.,  6  N.  S.  276;  9 
An.  496;  6  R.  92;  48  An.  83. 

While  it  is  true  that  a  statement  of  facts  when  relied  on  to  bring  the 
cause  before  the  appellate  court  must  be  made  out  before  the 
judgment  is  signed,  a  motion  to  dismiss  an  appeal  on  the  ground 
that  it  had  not  been  made  out  before  the  judgment  must  be  filed 
within  three  (8)  judicial  days  after  the  filing  of  the  record.  3 
An.  826. 

Brown  vs.  Land  Co.^  p.  1779. 

It  does  not  follow  as  a  necessary  consequence  of  the  fact  that  some 
of  the  evidence  adduced  on  a  trial  in  the  District  Oourt  was  not 
preserved  and  transcribed  in  the  record  filed  on  appeal  or 
brought  up  through  bills  of  exceptions  that  the  appeal  should 
be  dismissed.  It  frequently  happens  that  issues  are  presented 
for  decision  on  appeal  in  order  to  come  to  a  knowledge  of  which 
the  testimony  taken  in  the  case  is  not  needed.  State  vs.  Bank 
of  Louisiana,  6  N.  S.  841.  Whether  a  particular  record  presents 
sufficient  data  upon  which  the  Supreme  Oourt  would  be  justified 
in  avoiding  or  amending  a  judgment  below  can  only  be  known 
after  it  shall  have  ascertained  the  contentions  of  the  parties  and 
made  an  examination  of  the  transcript  filed. 

After  an  appeal  has  been  regularly  taken  the  appellee  is  entitled  to 
have  judgment  rendered  upon  the  issues  raised.  It  is  the  duty 
of  an  appellant  to  place  matters  before  an  appellate  court  in 
manner  such  as  to  permit  of  such  a  judgment  being  rendered, 
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and  if  he  does  not  do  so  the  logical  sequence  of  the  situation  is 
that  the  judgment  should  be  af&rmed  rather  than  that  the  appeal 
shoQld  be  dismissed  in  limine.  Appeals  are  freqaently  dis- 
missed after  hearing  which  it  wonld  be  improper  to  dismiss  in 
limine. 

Where  defendant  in  a  petitory  action  haying  called  his  vendor  in 
warranty  has  been  cast  in  the  action,  but  has  obtained  a  judg- 
ment over  against  his  warrantor,  takes  an  appeal  in  open  court, 
the  appeal  carries  the  entire  case,  including  the  case  in  war- 
ranty, into  the  appellate  court — though  the  amount  directly 
involved  in  the  case  in  warranty  may  be  less  than  that  which 
would  be  required  to  give  the  Supreme  Court  jurisdiction  in  an 
original  and  separate  and  independent  suit. 

Broum  vs.  Land  CSo.,  p.  1779. 

ASSESSMENT. 

A  foreign  corporation  had  an  agent  here,  where  it  received  and 
where  it  sold  fruit  and  received  the  price  for  the  same.  Part  of 
the  proceeds  were  withheld  in  the  hands  of  the  agents  for  pur- 
poses incidental  to  the  prosecution  of  its  business,  and  part 
deposited  to  the  credit  of  the  company,  subject  to  the  check  of 
its  local  agent;  also,  for  the  prosecution  of  its  business  hero 
and  for  such  other  purposes  as  the  company  might  direct  it  to 
be  applied  to.  The  company  transacted  business  in  New  Or- 
leans precisely  as  did  residept  business  men  and  firms. 
Held:  An  assessment  of  the  cash  in  bank  of  said  corporation  it 
proper  and  warranted  by  the  provisions  of  Act  106  of  1890,  an 
act  to  provide  an  annual  revenue  for  the  State.  The  rule  mo- 
bilia  8eqfuuntur  personam  is  a  fiction  of  the  law,  not  resting  of 
itself  upon  any  constitutional  foundation,  and  which  gives  way 
before  express  law. 

Blv^flelds  Banana  Ck>.  vs.  Board  of  Assessors,  p.  43. 

An  assessment  of  property  for  taxes  made  in  the  assessment  year  of 
the  owner's  death,  and  in  fieri  when  he  dies,  will  bind  his  heir 
and  support  a  tax  sale  under  the  Act  No.  82  of  1884.  Oonstitn- 
tional  provision  as  to  delinquent  taxpayers.  Act  of  1884,  Sec. 
6;  40  An.  112;  41  An.  765;  Act  No.  42  of  1871,  Sees.  28,  89,  45, 
46,48;  Act  No.  17  of  1876. 

Clifford,  Widow,  vs.  Michener,-  Trustee,  p.  1611. 
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ASSESSMENT— Obnttnued. 

Property  described  in  the  assessment  roll,  as  it  is  described  in  a  par- 
tition and  is  on  record,  is  snfQcient  to  identify  the  property. 

When  property  is  constroctively  seized  by  the  tax  collector,  when  it 
is  under  seizure  by  attachment  in  a  Federal  court,  and  the 
attachment  is  dissolved,  the  tax  collector's  seizure  will  hold 
good.  When  property  can  be  conveniently  offered  in  less  quan- 
tity than  the  entire  tract,  the  tax  collector  must  comply  in 
offering  it  for  sale  with  Art.  210  of  the  Constitution. 

Bristol  vs,  Murf,  p.  367. 

The  levying  of  taxes  is  for  the  *'  calendar  year,"  and  the  *<  assess- 
ment'' of  property  for  the  **  purpose  of  levying"  the  '*  annual 
taxes  "  is  likewise  for  the  calendar  year.  So  when  the  law  pro- 
vides that  assessment  is  to  be  begun  on  the  2d  of  January  and 
completed  on  the  first  day  of  March,  it  contemplates  an  assess- 
ment on  the  basis  of  the  condition  of  things  existing  on  the  1st 
of  January.  Home  Insurance  Company  vs.  Assessors,  48  An. 
481,  affirmed. 

Insurance  Co.  vs.  Assessors,  p,  401. 

It  was  irregular  and  unauthorized  to  assess  property  in  1887  in  the 
name  of  a  dead  man  whose  succession  was  opened  in  1876,  and 
to  undertake  to  sell  the  property  in  his  name  to  the  State,  with- 
out notice  to  the  legal  representative  of  his  succession. 

A  deed  prima  facie  valid  relates  to  the  conduct  of  the  sale  and  not 
to  antecedent  omissions  rendering  the  sale  void.  98  U.  S.  622. 
Succession  of  Lacroix  vs.  Lumber  Company ,  p.  1446. 

The  assessment  in  the  name  of  a  joint  owner,  with  words  additional 
to  the  name  indicating  clearly  enough  who  are  the  other  joint 
owners,  is  not  an  invalid  assessment. 

The  numbers  of  the  lots  had  been  changed,  but  the  remainder  of  the 
description  by  boundaries  was  correct  enough  to  identify  the 
lots.  The  joint  owners  are  bound  by  the  assessment,  particu- 
larly in  view  of  the  fact  that  the  legal  representatives  of  the  suc- 
cession of  the  father  of  the  joint  owner  paid  the  taxes  upon  the 
description  made,  and  no  objection  appears  to  have  been  made 
to  the  payment  of  the  tax. 

Hood  vs,  aty  of  New  Orleans,  p.  1461. 
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ATTAOHMBNT. 

It  appearing  from  the  evidence  that  the  president  of  a  going  corpo- 
ration disposed  of  a  portion  of  his  snrplns  stock  of  mules  to  a 
creditor,  with  the  consent  and  approval  of  its  board  of  directors, 
nnder  the  impression  that  the  company  was  solvent,  and  with 
the  object  of  tiding  over  a  tempoary  financial  embarrassment 
and  without  interrupting  the  operations  of  its  plant,  it  is  not 
liable  to  an  attachment  on  the  ground  that  the  evident  intent  of 
the  president  and  board  of  directors  was  to  fraudulently  dis- 
pose of  the  property  of  the  corporation,  or  to  give  to  some  of 
its  creditors  an  unfair  preference. 

Lumber  Company  vs,  Standard  Planing  MilUf  p.  72. 

The  suit  and  attachments  against  sureties  before  the  time  fixed  by 
their  contract  for  payment,  can  not  be  maintained  on  the  theory 
that  the  insolvency  of  the  principal  debtor  matures  the  debt, 
and  authorizes  suit  and  attachment  against  the  sureties. 

When  the  Code  for  specific  purposes  matures  the  debt  of  the  insol- 
vent debtor  the  insolvency  contemplated  by  the  Code  is  the  ces- 
sion of  property  by  the  debtor.  C.  C,  Art.  2064;  10  La.  582;  6 
Rob.  449;  10  An.  324;  38  An.  443. 

There  is  no  dcubt  of  the  fact  that  an  attachment  will  lie  before  the 
debt  falls  due ;  but  an  absolute  judgment  can  neither  be  prayed 
for  nor  taken  before  the  maturity  of  the  debt. 

The  present  suit  was  brought  and  an  absolute  judgment  demanded  on 

a  debt    not    due    at   the  time,   and  the   plea    of  prematurity 

was  well  grounded,  and  should  have  been  maintained  and  the 

suit  dismissed,  reserving  the  right  of  the  plaintiff  to  bring  his 

suit  anew. 

Bank  vs.  Brewery  Company^  p.  934. 

An  attachment  justified  against  one  who  has  mortgaged  or  is  about 
to  mortgage  his  property,  or  some  part  thereof,  with  intent  to 
give  an  unfair  preference  to  one  of  his  creditors. 

This  mortgaging  or  about  to  mortgage  takes  place,  in  the  sense  of  the 
Code,  where  an  insolvent  debtor  gives  confessions  of  judgment 
to  certain  favored  creditors  and  denies  it  to  others  who  apply  to 
be  placed  upon  the  same  footing,  and  whose  claims  are  undis- 
puted. 

These  confessions  jproved  in  court,  judgment  signed  and  recorded, 
become  judicial  mortgages. 
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ATTAOHMENT— Continued. 

The  effect  of  granfcing  same  to  some  creditors  and  refasing  it  to 
others  is  to  give  an  unfair  preference. 

Bowling  (Jompanyy  Limited^  V9,  Colvin,  p,  1340. 

Question  presented  is  whether  a  sheriff,  holding  a  plantation  under 
a  seizure  &|^  attachment,  can,  without  consenc  of  plaintiff,  pro- 
ceed with  its  cultivation  at  the  expense  and  risk  of  the  latter, 
and  the  planting  venture  proving  a  failure  and  loss  ensuing,  re- 
cover the  amount  of  the  loss  from  plaintiff  as  coats  of  suit  to  be 
taxed.     Held,  he  can  not. 

A  sheriff's  tenure  of  property  under  the  writ  of  attachment,  and  its 
resulting  duties  and  responsibilities,  are  differentiated  by  the 
law  from  his  tenure  of  property  under  the  writs  of  sequestration 
and  fieri  facias  and  his  duties  growing  out  of  the  same. 

Under  the  writ  of  attachment  his  possession  imposes  no  duty  of 
administration,  and  he  was  under  no  legal  obligation  to  cultivate 
the  plantation  attached. 

American  National  Bank  vs.  ChildSj  p.  1359. 

ATTORNEYS  AT  LAW. 

Attorneys  at  law  are  subject  to  the  license  tax  for  practising  their 
profession  imposed  by  municipal  authorities  and  by  the  State. 
The  license  authorizing  them  in  the  first  instance  to  pursue 
their  profession  is  an  evidence  of  character  and  capacity,  and 
carries  with  it  no  exemption  from  taxation  by  license  tax.  The 
profession  has  no  special  privilege  from  that  of  other  occupa- 
tions. 

Ex  rel,  Paquet  vs.  Judge,  p.  764. 

The  power  given  to  the  District  Courts  by  the  Act  No.  129  of  1896, 
to  disbar  attorneys  for  professional  misconduct,  is  not  depend- 
ent on  or  affected  by  the  test  of  the  pecuniary  amount  involved. 

The  disbarment  of  the  attorney  for  misconduct  in  his  profession  is  of 
the  class  of  inherent  powers  of  courts,  recognized  by  this  act  of 
1896,  and  the  penalty  for  such  misconduct  prescribed. 

If  Sec.  120  of  the  Revised  Statutes  is  to  be  deemed  in  force,  and  to 
require  a  criminal  proceeding  to  disbar  the  attorney  for  miscon- 
duct, the  Act  No.  129  of  1896  is  to  be  accepted  as  furnish- 
ing besides  a  civil  proceeding  in  the  District  Courts  for  the  dis- 
barment of  the  attorney. 
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ATTORNEYS  AT  LAW— Omttntted. 

It  follows  that  the  Oiyil  District  Ooart  has  jarlsdictlon  under  the  act 

of   1896  of  the  proceeding  against  relator  to  disbar  him  for  the 

alleged  professional  miscondnct. 

State  ex  rei.  Adams  V8.  Judge,  p.  1016. 
See  Saccessions. 

ATTORNEY  AND  CLIENT. 

The  attorney  holding  relations  toward  his  client,  fairly  implying 
he  will  charge  himself  with  her  business  interests,  can  not  acqaire 
the  client's  property  to  her  prejudice,  the  purchase  of  the  prop- 
erty by  the  attorney  being  the  result  of  the  advice  he  gives  the 
client.  Such  purchase  will  enure  to  the  client,  subject  to  the 
obligation  to  reimburse  the  attorney  his  expenses  incident  to  the 
purchase  and  management  of  the  property.  1  Story's  Equity 
Jurisprudence,  Sees.  810,  811,  812. 

Brigham  ve.  Newton,  p.  1689. 

ATTORNEY'S  FEES. 

Attorney's  fees  stipulated  in  a  mortgage  to  be  paid  in  case  of 
non-payment  of  the  debt  at  maturity  are  due  when  the  mort- 
gagee is  bound  to  employ  counsel  to  collect  his  claim,  and  such 
counsel  represent  him  in  the  succession  proceedings. 

Zeigler  vs,  Oreditore,  p.  144. 
See  Mortgage. 

See  Fees  of  Counsel. 

BANKS. 

On  proof  of  any  act  of  insolvency  on  the  part  of  a  banking  company 
organized  under  the  banking  laws  of  this  State,  or  of  non-com- 
pliance with  any  of  the  conditions  of  those  laws,  it  shall  forfeit 
its  corporate  rights;  and  the  court,  at  the  instance  of  any 
creditor  and  on  due  proof  of  the  alleged  facts,  shall  decree  a  for- 
feiture, and  appoint  commissioners  to  eifect  the  liquidation  of  the 
affairs  of  the  corporation. 

In  the  absence  of  any  amount  of  compensation  having  been  fixed  by 
the  statute  governing  the  subject,  it  is  the  duty  of  the  judge  of 
the  court  before  whom  the  proceedings  are  taken,  to  fix  same 
according  to  his  best  judgment  and  discretion,  and  his  finding  in 
the  premises  will  not  be  reversed  unless  it  clearly  appears  that 
his  award  is  excessive  or  erroneous. 
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BANKS— Oonitnued. 

The  bank  had  not  been  notified  that  the  check  had  been  drawn. 
Unless  the  check  it  accepted  or  the  bank  is  notified,  no  action 
lies  against  the  drawee.  10  Wall.  162;  94  U.  S.  848;  166  U.  S. 
660;  43  An.  67. 

Ex  reU  St,  Amand  va,  Bank^  p,  1060. 


BILLS   OF  LADING. 

The  owner  who  ships  under  a  bill  of  lading  and  hands  the  bill  to 
his  factor  may  be  said  to  have  more  or  less  connection  with  that 
instrument  when  it  is  subsequently  advanced  by  a  third  party  as 
the  basis  of  rights  predicated  by  him  upon  possession  of  the  bill 
by  the  factor,  particularly  if  the  delivery  of  the  property  is 
directed  to  be  made  to  the  factor  or  his  order.  If  after  the  cot- 
ton has  been  received  and  the  bill  of  lading  therefor  has  fully 
carried  out  its  purpose  of  delivery,  the  factor  stores  the  cotton, 
takes  a  receipt  for  the  same  in  his  own  name  from  the  ware  - 
house  and  makes  use  of  the  receipts  as  a  basis  for  credit,  the 
warehouse  receipts  evidence  a  contract  with  which  the  owner  is 
disconnected;  it  is  an  original  transaction  between  the  factor 
in  his  own  name  and  the  proprietors  of  the  warehouse  to  which 
the  -owner  is  not  <'  a  party  "  though  he  has  an  interest  in  the 
subject  matter.  It  is  clear  that  any  contract  by  which  one  per- 
son attempts  to  divest  another  of  his  property,  without  the 
owner's  consent,  express  or  implied,  or  through  due  process  of 
law,  is  without  force.  C.  C,  Art.  1889.  The  doctrine  which 
prevails  in  France  that  the  possession  and  title  of  movable  prop- 
erty go  together  (0.  N.,  Art.  2279)  has  never  prevailed  in  this 
State,  and  it  certainly  was  not  the  intention  of  the  lawmaker  in 
enacting  Act  No.  166  of  1888  to  introduce  it  now.  It  was  never 
contemplated  by  the  lawmaker  that  the  mere  fact  that  a  factor 
should  be  the  holder  of  a  warehouse  receipt,  taken  out  by  himself 
in  his  own  name,  should  confer  upon  parties  the  right  to  deal 
with  a  factor,  and  to  absolutely  ignore,  under  fall  protection,  the 
relations  which  he  has  to  the  property  and  to  its  owner. 

Holton  <&  Winn  V8,  Hubbard j  p.  716. 

BOND. 

See  Appeal.  Qaudet  r«.  Wife,  p.  984. 
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BOND — Ckmtinued. 

The  object  of  this  and  similar  suits  is  not  to  obtain  jadgment  against 
the  State  for  the  amount  of  the  bonds. 

Bat  to  ascertain  or  find  certain  facts,  i.  e.,  do  the  bonds  possess  the 
requisites  enumerated  in  the  act  of  1876,  without  which  they  can 
not  be  funded.  The  State  can  be  sued  only  by  its  own  consent, 
and  may,  therefore,  impose  such  limitations  and  restrictions  on 
the  right  of  suit  as  it  pleases. 

The  court,  in  determining  its  powers  and  duties  in  suits  against  the 
State,  must  look  to  the  act  authorizing  the  same  to  determine 
the  scope  and  limitation  of  its  power  and  jurisdiction. 

Without  regard  to  the  question  of  ownership,  whether  in  the  hands 
of  original  payee  or  those  of  innocent  holders,  the  bonds  can  not 
be  funded,  under  the  act  of  1875,  untU  this  court  shall  have  in- 
vestigated and  decreed  that  they  are  legal  and  valid  obligations 
of  the  State,  were  not  issued  in  violation  of  the  Oonstitution, 
were  issued  in  strict  conformity  to  law  and  for  a  valid  consider- 
ation. 

Wright  V8.  Board  of  LiquidatUmj  p.  1218. 

The  power  granted  to  the  Secretary  of  State  to  receive  the  bonds 
of  certain  corporations  and  issue  certificates  based  thereon,  is 
ministerial. 

The  right  granted  to  these  corporations  to  become  sureties  on  appeal 
bonds  is  not  a  privilege.  It  was  granted  to  a  class,  and  there  is 
nothing  ''  special"  in  the  statute. 

The  signature  of  the  principal  to  the  appeal  bond  need  not  be 
proven. 

The  certificate  of  the  Secretary  of  State,  admitted  without  objec- 
tion, proved  the  signature  of  the  surety  on  the  bond ;  moreover, 
the  objection  was  not  timely  made. 

Holmes  V8,  Ooalt  Iron  and  Railroad  Company ^  p,  1465. 

BONDS  IN  CRIMINAL  OASES. 

The  forfeiture  of  a  bond  by  judgment  has  always  been  regarded  as  a 
criminal  proceeding. 

The  amount  of  the  bond  forfeited  being  an  amount  less  than  two 
thousand  dollars,  and  no  appeal  from  the  judgment  of  forfeiture 
having  been  applied  for  within  the  delay  prescribed  for  an 
appeal  in  criminal  cases,  this  court  was  without  authority  to 
.  entertain  jurisdiction. 
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BONDS  IN  CRIMINAL  OASES— Continued. 
The  appeal  was  diamiased. 

The  proceedingB  to  fix  surety's  liability  on  an  appearance  bond  are 
in  their  natore  as  in  a  criminal  case. 

8UUe  V8.  O^Rourke;  P.  J.  MeMahonj  Surety,  p.  1567. 

See  Oriminal  Law. 

BOUNTY. 

See  Snccession.  Sueeestion  of  AUen^  p.  1096. 

BROKER. 

A  broker  acting  for  one  party  in  a  particalar  transaction  and  who 
induces  another  party  to  accept  a  proposal  made  by  his  princi- 
pal, the  party  accepting  the  proposal  can  not  be  charged  with 
constrnctiye  notice  of  facts,  which,  if  known,  woold  make  the 
acceptance  a  nullity  if  attacked  by  the  principal  making  the  pro- 
posal through  the  agent. 

Mortgage  Company  vs.  Ogden^  p.  8. 

BUILDING  AND  LOAN  ASSOCIATION. 

The  contract  by  which  a  party  becomes  the  owner  of  shares  of  the 
stock  of  a  building  and  loan  association  to  be  paid  for  in  instal- 
ments running  through  a  long  series  of  years,  and  borrows  from 
the  association  on  his  stock,  the  interest  on  the  loan  being  six  per 
cent,  per  annum,  is  not  to  be  treated  as  a  usurious  loan,  the  pay- 
ments supposed  to  constitute  the  usury  by  the  terms  of  the  con- 
tract being  made  on  the  stock  debt,  not  the  loan. 

Richard  vs.  Building  and  Loan  Aseociation,  p.  481. 

BUILDING  CONTRACT. 

Extra  Work, — Where  a  builder  has  contracted  for  a  stipulated  price 
to  build,  as  required  by  an  agreed  plan  and  specifications,  and  it 
was  expressly  agreed  that  no  charge  would  be  made  for  extra 
work,  unless  it  was  executed  under  written  authority,  charge  for 
extra  work  will  not  be  allowed,  it  not  baying  been  shown  that 
the  proprietor  agreed  to  the  change. 

Approval  of  Agent, — Where  the  contractor  with  a  municipal  corpor- 
ation agrees  with  the  representatiye  of  the  latter  that  the  labor 
under  the  contract  and  the  material  furnished  shall  be  subject  to 
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BUILDING  CONTRACT— Otmtinwed. 

the  approval  of  one  named  to  supervise  the  work,  his  statement 
as  a  witness  most  be  considered,  and  have  great  weight,  nnless 
it  clearly  appears  that  it  was  erroneous  or  nntrue. 

Under  Special  Law  Contrctotor  May  Annul  Contract. — ^There  was 
ground  to  annol  the  contract,  besides,  under  special  provisions 
of  the  Code,  applying  exclusively  to  builders,  the  proprietor 
may  annul  the  contract,  save  that  he  must  pay  the ,  damages 
occasioned  by  the  annulment — that  is,  by  paying  the  undertaker 
for  the  expenses  and  labor  incurred,  and  such  damages  as  the 
nature  of  the  case  may  require. 

Value  of  Work. — ^The  amount  stipulated  in  a  contract  voided  may  be 
used  to  ascertain  the  just  value  of  the  work  performed. 

Consideration. — ^The  amounts  paid  and  those  secured  by  lien,  timely 
recorded,  are  equal  to  the  value  of  the  work  and  materials  fur- 
nished. 

Implements  or  Value, — Right  reserved  to  compel  the  return  of  tools 
left  on  the  premises,  or  to  pay  their  value. 

Monarish  &  Kaiser  vs.  Commissioners,  p.  991. 

CERTIORARI. 

The  Supreme  Court  will  not,  on  an  application  for  certiorari,  review 

the  decision  of  a  question  of  fact,  on  which  the  jurisdiction 

depends,  at  least,  when  the  error  alleged  is  not  made  clearly  to 

appear. 

State  ex  reL  Boyer  va.  Judge,  p,  1056. 

Relief  by  certiorari  will  be  denied  in  case  the  record  discloses  that 
relator  has  adequate  redress  by  appeal. 

Ex  reL  Rudy  vs.  Justice  of  Peace,  p.  1162. 

When  the  court  the  proceedings  of  which  are  sought  to  be  reviewed 
has  jurisdiction  of  the  controversy  and  there  is  a  remedy  by 
appeal  from  its  judgment,  there  is  no  basis  for  the  writ  of  certi- 
orari or  prohibition.  Art.  90  of  the  Constitution;  C.  P.,  Arts. 
845,  855,  857;  32  An.  1092;  39  An.  776;  34  An.  782. 

Ex  ret.  Perilloux  vs.  Wilder,  Magistrate,  p.  1211. 

The  c&rtiorari  is  the  appropriate  remedy  when  the  execution  of  the 

judgement,  void  for  the  want  of  jurisdiction,  is  injurious 'to  the 

relator's  rights.     Constitution,  Art.  90;  Code  of  Practice,  Arts. 

855,  866,  866. 

Ex  rel.  Lyons,  Tax  Collector,  vs.  Judges,  p.  1222. 
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CERTIORARI— Continued. 

To  sustain  the  writ  it  is  not  only  needful  to  show  that  'some  of  the 
proceedings  are  not  regnlftr  and  valid,  but  it  mast  also  be  made 
evident  that  the  charge  in  all  its  bearings  is  irregalar  and  in- 
valid. 

An  accusation  may  not,  in  all  respects,  appear  entirely  void  in  the 
review  of  the  reasons  for  Qverrullng  a  demurrer.  After  trial, 
however,  it  may  be  entirely  different;  the  nullity  of  the  whole 
proceedings  may  become  quite  manifest. 

After  having  considered  all  the  issues  raised  by  the  objection  to  the 
information,  and  after  having  considered  the  scope  of  the  infor- 
mation charging  the  defendant  with  extortion  in  office,  the  court 
remanded  the  case  for  trial  in  order  that  the  questions  may  be 
decided  on  appeal ;  if  under  the  sentence  and  judgment  the  case 
is  appealable,  and  if  not  appealable  under  the  penalty  imposed 
that  the  questions  may  be  decided  under  its  supervisory  juris- 
diction. 

Ex  rel.  Kockritz,  Justice  of  the  Peace,  w.  Judge,  p.  1227. 

CERTIORARI  AND  PROfflBITION. 

In  summary  proceedings  like  this,  formal  intervention  not  allowable 
in  Supreme  Court,  but  under  the  circumstances  presented, 
counsel  representing  other  interests  permitted  to  appear  as 
amicus  curisB. 

Application  for  writs  of  certiorari  and  prohibition  is  made  on  ground 
of  unconstitutionality  of  Act  72  of  the  laws  of  1894. 

The  case  presented  by  the  prosecution  being  one  appealable  to  this 
court,  the  question  of  the  unconstitutionality  of  the  statute  is 
reviewable  here  on  appeal  from  a  conviction  and  sentence. 

This  being  so,  the  rule  is  to  withhold  the  writ  of  prohibition  and 
await  the  bringing  up  of  the  case  regularly  on  appeal. 

Even  in  a  case  not  appealable  it  would  not  be  too  late  after  con  vie* 
tion  and  sentence  to  invoke  relief  at  the  hands  of  this  court, 
through  it  remedial  writs,  from  the  effects  of  a  statute  void  for 
unconstitutionality.  Crozier  vs.  Judge,  p.  1451. 

In  cases  appealable  to  another  court  writs  of  certiorari  and  pro- 
hibition from  the  Supreme  Court  are  not  the  proper  remedies  for 
relief  obtainable  on  appeal.  This  applies  to  cases  appealable 
from  the  city  courts  of  New  Orleans  to  the  District  Court.     Ex 
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rel,  Keplinger  et  aL  vs.  Jastice  of  the  Peace,  48  An.  1348,  and  Ez 
rel.  Pardy,  49  An.  1165.     Affirmed. 

Ex  rel,  Dunn  V8,  Richardaonf  JtMtice,  p.  1612. 

District  courts  have  power  to  send  writs  of  certiorari  and  pro- 
bibition  to  justices  of  tbe  peace  in  certain  classes  of  cases,  and 
wben  tbeir  jurisdiction  to  tbat  end  bas  been  invoked  in  a  particu- 
lar case  as  being  one  of  that  character,  they  are  entitled  to  issue 
tentative  writs  and  to  primarily  determine  whether  their  juris- 
diction legally  extends  to  the  ultimate  affording  of  the  relief 
asked. 

Justices  of  the  peace  ordered  by  such  writs  to  send  up  their 
records  for  examination  should  obey  the  order. 

Eh:  rel,  Bdbin  vs.  Judge^  p,  1717. 

oiROurr  COURTS  of  appeal. 

The  Circuit  Court  of  Appeals  is  without  jurisdiction  to  pass  upon  the 
constitutionality  of  acts  of  the  Legislature  granting  the  State 
the  first  privilege,  without  registry,  upon  immovable  property 
to  secure  payment  of  license  taxes. 

Ex  rel,  Lyons,  Tax  Collector,  vs.  Judges,  p.  1222. 

CITATION. 

A  citation  should  be  addre98ed  to  the  defendant  and  not  to  his 
agent.    The  first  •  citation  was,  therefore,  defective  and  invalid. 

Service  at  defendant's  last  place  of  residence  is  not  equivalent  to  his 
usual  place  of  residence,  unless  it  be  shown  on  the  trial,  without 
objection,  that  the  last  place  of  residence  was  the  usual  place  of 
residence. 

The  second  citation  was  properly  served  at  the  usual  place  of  resi- 
dence. The  defendant  after  his  return  made  no  objection  to 
either  citation  or  service,  proven  correct  without  dispute  on  his 

part  when  offered  as  proof. 

McFadden  vs.  Sheriff,  p.  1819. 

CITIZENS  BANK. 

The  Citizens  Bank  was  not  in  due  form  made  a  party  to  the  rule. 

In  consequence  the  service  made  of  a  copy  of  the  rule  was  not  a  legal 

service  upon  it  to  surrender  the  shares  of  its  shareholders  to  be 

sold  for  taxes  or  pay  the  taxes. 
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The  judgment  is  annulled  and  the  rule  dismissed,  as  in  case  of  non- 
suit. 

Tctx  Collector  vs,  Shareholdera,  p.  106. 

OITY  ATTORNEY. 

The  city  charter  restricts  the  compensation  of  the  City  Attorney  to 
his  salary,  and  excludes  the  charge  by  him  for  services  in  a  suit 
brought  against  the  city  to  revoke  a  legacy  for  the  benefit  of  the 
poor.     Charter,  Act  No.  20  of  1882,  Sec.  27. 

0^8ullivan  vs.  City,  p.  616. 

CITY  COURTS. 

The  jurisdiction  of  the  city  courts  of  money  demands  not  exceeding 
one  hundred  dollars,  including  suits  for  rent,  is  qualified  by  the 
exclusion  of  jurisdiction  when  the  suit  involves  the  title  or  right 
of  possession  of  immovable  property.  Constitution,  Art.  186 ; 
Amendment  Act  No.  126  of  1882;  Act  No.  46  of  1880;  88  An. 
146;  Code  of  Practice,  Art.  1068. 

Under  the  guise  of  a  rent  suit  the  city  court  has  no  jurisdiction  of  a 
controversy  between  the  heir  of  a  husband  and  his  widow,  the 
heir  suing  her  for  rent  of  an  immovable  he  claims  by  right  of 
inheritance;  she  has  property  acquired  during  the  marriage, 
and  to  which  she  asserts  the  rights  conferred  on  her  by  law  as 
widow  in  community.  Civil  Code,  Arts.  2899,  2402,  2422;  Jof- 
frions  vs.  Bordelon,  14  An.  628;  7  An.  104;  6  An.  611. 

Ex  rel,  Toussaint  vs.  Judge,  p.  1560. 

CLERK  OP  COURT. 

The  clerk  of  the  District  Court,  ex- officio  parish  recorder,  is  liable 
for  the  loss  arising  from  his  omission  to  record  in  the  book  of 
mortgages  any  privileges  and  act  of  sale  placed  in  his  hands, 
giving  rise  to  the  vendor's  privilege  and  reserving  a  mortgage 
for  the  unpaid  portion  of  the  price.  Constitution,  Art.  121; 
Revised  Statutes,  Sees.  8580,   8066,8094;  C.  C.  2284. 

Baker  vs.  Lee,  p.  875. 

COLLATION. 

The  children  or  grandchildren  must  collate  what  they  have  received 
from  their  fathers,  mothers  or  grandparents.  C.  C.  1228.  In 
the  case  before  us  the  children  had  not  received  any  donation 
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for  which  they  were  accountable,  and  owed  no  debts  to  their 
mother.  As  heirs  they  could  not,  therefore,  be  called  upon  to 
collate  anything  to  the  mass  of  the  succession  as  left  to  them  by 
their  mother. 

Flower  J  King  &  Putnam  t?«.  Myrick^  p.  324. 

COMMON  CARRIERS. 

The  responsibility  of  an  express  company  was  considered,  in  the 
matter  at  issue,  as  similar  to  that  of  the  common  carrier. 

Elliott  on  Railroada,  par.  1407. 

Horses  shipped  on  a  special  express  car  in  which  were  food,  water 
and  space  to  rest  need  not  be  unloaded  every  twenty-eisrht 
hours,  as  they  are  within  the  exception  of  the  statute. 

United  States  Revised  Statutes,  Sec.  4388. 

The  ofler  to  side-track  a  car  loaded  with  horses  (fourteen  in  num- 
ber, two  were  frightened  and  unruly)  was  not  unreasonable. 
The  car,  the  evidence  shows,  was  to  be  taken  up  by  another  i>a8- 
senger  train  within  the  following  twelve  hours.  The  evidence 
is:  Had  the  car  been  side-tracked  that  an  unloading  of  the 
horses  might  have  been  made  at  the  chute  for  unloading  from 
freight  cars. 

The  owner  who  accompanies  his  stock  has  the  burden  of  proving  that 
his  demand  in  regard  to  the  stock  was  reasonable  and  clearly 
made. 

It  was  impossible,  without  disturbing  the  time  schedule  of  the  entire 
train,  *Ho  cut  out"  the  express  car,  unload  the  unmanageable 
horses  at  the  chute,  and  bring  back  the  car,  re -attach  it  to  the 
passenger  train.  It  was  not  possible  to  unload  the  two  horses 
and  continue  on  the  same  train  with  the  car  and  the  remaining 
horses  in  the  car. 

If  the  verdict  was  right  and  the  charge  was  erroneous,  the  verdict 
and  judgment  thereon  must  be  held  correct  and  affirmed. 

Ragan  and  Baloom  vs.  Adams  Express  Chmpany,  p.  1579. 

COMMISSION  TO  TAKE  TESTIMONY. 

A  commission  was  issued  to  a  notary  to  take  the  deposition  of  wit- 
nesses residing  in  another  State;  there  was  no  oath  of  the 
materiality  of    the    evidence    sought.      The    commission    was 
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returned  and  a  rale  was  taken  on  the  adverse  party  to  show 
canse  whj  all  irregnlarities  should  not  be  considered  cured.  It 
was  made  absolute ;  no  objection  was  oiTered.  The  irregularities 
were  cured. 

Dunlap  V8.  Dunlap^  p,  1696. 

COMMUNITY  OP  ACQUETS  OR  GAINS. 

The  profits  of  the  industry  of  the  spouses  and  the  fruits  of  their 
separate  estates  fall  into  the  community. 

The  revenues  of  the  separate  estate  of  the  deceased  partner  in  com- 
munity prior  to  the  third  community,  of  which  he  was  the  head 
and  master,  were  not  large  enough  to  justify  crediting  to  the 
account  of  the  separate  estate  a  larger  amount  than  that  credited. 

The  books  kept  by  the  '^'  head  and  master  "  prior  to  his  becoming 
<'  head  and  master"  of  the  community  are  not  of  themselves  of 
sufficient  weight  to  sustain  <*  debits  "  against  the  community  of 
amounts  alleged  to  have  been  brought  into  the  community  by 
the  late  head  of  the  community. 

Where  there  is  dispute  about  an  amount  as  to  whether  it  should  be 
placed  to  the  credit  of  the  community  or  to  the  credit  of  the 
separate  estate,  the  principle  of  law,  all  '<  effects  which  the 
spouses  possess  at  the  dissolution  of  the  marriage  are  presumed 
common,  until  the  contrary  appears,"  applies,  and  the  com- 
munity is  owner  unless  it  is  evident  that  an  error  has  been  com- 
mitted. 

The  community  is  entitled  to  credit  for  improvements  made  with 
community  funds  on  the  separate  estate  of  the  husband. 

The  survivor  is  owner  of  half  of  all  the  community  and  entitled  to 
the  usufruct  of  the  minor's  portion. 

The  fee  of  attorney  and  all  costs  of  administration  of  the  succession, 
and  consequent  settlement  of  the  commucity,  are  due  by  the 
succe&sion  and  by  the  community  in  proportion  to  the  interest  of 
each. 

Succession  of  Webre,  p.  1491. 

It  is  incumbent  upon  the  spouse  who  claims  that  the  property  is  sep- 
arate to  prove  that  it  is  not  property  of  the  community. 

Succession  of  Rogge  vs.  Improvement  Co.,  p.  89. 
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Where  a  community  is  dissolved  by  the  death  of  the  wife,  separate 
creditors  of  the  husband  acquire  rights  apon  oommnnity  prop- 
erty subordinate  to  the  rights  of  the  commonity  creditors. 
Ealer  vs.  Lodge,  36  An.  117. 

Where  the  community  being  indebted  to  the  wife  for  paraphernal 
fands  received  by  the  husband  and  used  for  the  benefit  of  the 
community — the  wife  dies — ^her  claim  passes  to  her  minor  chil- 
dren as  their  property ;  the  subsequent  appointment  of  their 
father  as  their  tutor  does  not  have  the  effect  of  altering  the 
character  of  the  claim  from  one  due  to  them  by  the  community 
into  one  due  them  by  their  tutor.  McOall  vs.  Mercier,  1  La. 
847.  ZeigUr  vs.  Oreditora,  p.  144. 

The  liquidation  of  the  community  can  not  be  operated  by  making  a 
comparison,  at  any  given  date,  of  th^  value  of  the  community 
property  with  the  amount  of  a  claim  due  by  the  community  to 
the  wife's  heirs,  and  by  assuming  upon  this  comparison's  show- 
ing that  the  community  claim  exceeded  the  value  of  the  entire 
property  (or  one-half  thereof)  ;  that  therefore,  and  as  resulting 
from  that  fact,  the  wife's  heirs  have  become  vested  in  the  abso- 
lute ownership  of  either  the  whole  community  property  or  one- 
half  thereof.  The  legal  title  to  the  property  does  not  shift  by  a 
mere  comparison  of  vAlues. 

Where  at  the  time  a  surviving  husband  makes  a  cession  of  his  prop- 
erty, the  community  between  himself  and  his  deceased  wife 
remains  unsettled  (owning  property  and  owing  debts),  the  in- 
solvent should  place  the  community  property  (described  as 
such),  and  in  its  entirety,  upon  his  schedule  and  classify  the 
creditors  into  community  and  separate  creditors,  to  the  end  that 
the  property  of  the  community  be  sold  separately  from  the  sep- 
arate property,  and  its  proceeds  disposed  of  according  to  the 
rights  of  parties.  The  community  should  be  liquidated  inside 
of  the  insolvency.     Succession  of  McLean,  12  An.  222. 

Zeigler  V8,  OreditorSf  p.  145. 

CONSIGNMENT. 

The  shipment  to  a  factor  unaccompanied  with  any  instructions  or 
agreement  as  to  the  application  of  proceeds,  will  subject  the 
property  to  the  factor's  privilege  for  the  debt  due  to  him  by 
the  consignor,  and  this  privilege  takes  effect  under  the  statute 
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from  the  time  the  bill  of  lading  is  delivered  to  the  carrier,  and 

nnder  the  Code  when  the  property  is  received.    0. 0.,  Art.  8247. 
ThiB  privilege  can  not  be  defeated  by  an  order  accompanied  by  the 

bill  of  lading  given  by  the  consignor  after  the  privilege  of  the^ 

consignee  has  attached. 

Bank  va.  TTaiM,  p.  678. 


OONSTTTUTION. 

The  provisions  of  Arts.  209  and  242  of  the  Oonstitntion  being  npon 

the  same  snbject  matter,  the  increase  of  od  vatorem  taxation 

npon  property  within  the  parishes  and  municipalities  of  the 

State,  same  are  laws  in  pari  materia  and  must  be  construed 

together. 
What  is  meant  by  the  phrase  ''  by  a  vote  of  the  majority  of  the 

property  taxpayers  in  number  and  in  value"  occurring  in  Art. 

242  is  a  majority  of  the  property  taxpayers  actually  present  and 

voting  at  an  election. 
All  qualified  property  taxpayers  who  absent  themselves  from  an 

election  duly  called  are  presumed  to  assent  to  the  expressed 

will  of  the  majority  of  those  voting,  unless  the  law  providing 

for  the  election  otherwise  declares. 

Taxpayers  De  Soto  Pariah  V8.  President  Police  Jury^  p.  422. 

The  constitutionality  of  the  Act  No.  49  of  1882^  providing  the 
method  of  creating  municipal  corporations,  and  the  organization 
of  the  municipal  corporation  under  the  act,  can  not  be  attacked 
collaterally  by  the  defendant,  resisting  a  tax  claimed  by  the 
corporation.  R.  S.,  Sec.  2695;  46  111.  9;  15  American  and 
English  Ency.  of  Law,  p.  198. 

Under  the  jurisdiction  of  this  court  of  cases  involving  the  constitu- 
tionality or  legality  of  taxes  levied  by  municipal  corporations, 
the  question  of  the  constitutionality  of  this  act  of  1882,  or 
whether  its  statutory  requirements  were  fulfilled  in  organizing 
the  defendant  corporation,  are  within  our  jurisdiction. 

The  court  again  affirms  the  competency  of  legislation  conferring  on 
municipal  corporations  the  powers  of  taxation.  1  Dillon  on 
Municipal  Corporations,  Oh.  19,  Sec.  590;  46  An.  449;  49  An.  286. 
Railroad  Company  V8  Kentwood,  p.  981. 
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Act  No.  90  of  1896,  ''  to  authorize  and  empower  the  Oity  Oonncil  of 
Lafayette,  Louisiana,  to  issue  bonds  for  the  sum  of  thirty -eight 
thousand  dollars,  payable  not  later  than  ten  years  from  the  date 
thereof,  to  procure,  construct  and  operate  a  waterworks  and 
electric  light  plant  in  said  town,  fixing  the  method  of  payment," 
is  constitutional. 

The  authority  for  its  enactment  is  derived  from  the  terms  of  Art.  209 
of  the  State  Constitution,  and  the  act  is  not  within  the  restric- 
tions of  Art.  46  of  that  instrument. 

Quoad  the  purpose  for  which  it  was  passed,  the  act  is  held  to  be  a 
further  and  legitimate  means  of  rendering  eiTectiye  the  grant  of 
power  contained  in  Art.  209,  under  which  works  of  public 
improvement  may  be  undertaken. 

Ex  rel,  Ferguson  vb.  Mayor ^  p,  1152. 

See  New  Orleans. 

The  amendatory  act  in  its  title  referring  to  the  title  of  the  act 
amended,  or  to  the  section  of  the  Revised  Statutes  the  subject 
of  amendment,  but  which  sets  forth  in  full  the  act  or  section 
as  amended,  does  not  violate,  but  complies  with  the  coustitu- 
tional  requirement  that  legislative  acts  shall  not  be  amended  by 
reference  only  to  their  titles.  Constitution,  Art.  115  of  1879, 
Art.  30,  R.  S.,  Sees.  1419,  1421;  Act  24  of  1877,  No.  24  of  1894; 
11  An.  54;  4  An.  297;  10  An.  719. 

The  title  of  an  act  giving  that  of  the  act  or  the  number  of  the 
section  of  the  Revised  Statutes  proposed  to  be  amended  complies 
with  the  constitutional  requirement  that  the  object  of  the  legisla- 
tive act  shall  be  expressed  in  its  title.  Const.  1868  (Art.  114  of 
1879),  Art.  29. 

The  provision  for  suits  contesting  the  election  of  municipal 
officers  may  be  included  in  the  act  containing  similar  provisions 
for  such  contesting  election  of  State  and  parish  officers;  all  the 
provisions  relating  to  one  subject — t.  e.,  suits  to  contest  elec- 
tions.    Const.,  Art.  29. 

The  court  again  affirms  that  if  the  title  of  the  legislative  act 
expresses  one  of  its  subjects,  it  is  valid  for  that  subject,  though 
others  are  contained  in  the  body  of  the  act,  not  expressed  in  its 
title,  hence  the  Act  No.  24  of  1894  in  its  title  providing  for  con- 
test of  State,  parish  and  municipal  officers  would  be  valid  to 
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confer  jarisdictioii  of  contests  for  municipal  ofQcers,  even  if  in 
other  respects  the  act  coald  be  deemed  objectionable.  Black's 
Oonat.  Law,  p.  288;  14  An.  7. 

Salts  contesting  elections  of  mnnicipal  officers  under  the  Act  No. 
24  of  1896  belong  to  that  class  of  cases  in  which  the  juris- 
diction given  by  the  act  is  not  dependent  on  the  pecuniary 
amount  involved.     Const.,  Art.  11;  35  An.  637;  19  La.  340;  45 

An.  681,  378. 

Ex  rel.  Mouton  et  al.  vs.  Read,  Judge,  p.  1535. 

The  constitutionality  of  Act  No.  90  of  the  session  acts  of  1896  up- 
held. 

The  authority  for  its  enactment  is  derived  from  the  terms  of  Art. 
209  of  the  State  Constitution,  and  the  act  is  not  within  the 
restrictions  of  Art.  46  of  that  instrument. 

Q^oad  the  purpose  for  which  it  was  passed,  the  act  is  held  to  be  a 
further  and  legitimate  means  of  rendering  effective  the  grant  of 
power  contained  in  Art.  209,  under  which  works  of  public  im- 
provement may  be  undertaken. 

State  ex  reL  Ferguson  vs»  Mayor,  p.  1748. 

CONTRACTS. 

The  specific  performance  of  a  contract  will  not  be  ordered  when 

compensation  can  be  made  in  damages.    Nor  will  it  be  decreed 

when  the  contract  requires  the  doing  of  an  act  solely  within  the 

volition   of  the  obligor,  such  as  the  signing  of  a  lease,  or  the 

appointment  of  an  arbitrator,  or  the  exercising  of  the  option  to 

purchase  property. 

Mirandona  vs.  Burg,  p.  656. 

Damages,  not  specific  performance,  is  the  usual  relief  for  violation  of 

contracts,  when  the  loss  to  the  injured  party  is  susceptible  in 

compensation  in  money.     C.  C,  Art.  1927. 
An  obvious  limitation  of  the  power  to  compel  specific  performance 

arises  when  the  act  required  to  be  performed  is  beyond  the 

ability  of  the  defendant. 

Caperton  &  Dreyfous  vs.  Forrey  &  Trammell,  p,  872. 

See  Damages. 

The  subscriber  for  telephone  service  in  default  of  payment  stipulated 
for  the  service,  notified  by  the  telephone  company  that  the  tele- 
phonic instrument  will  be  removed  from  his  premises  unless  he 
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pays  the  amoant  dne  and  replies  that  the  company  can  do  aa  it 
pleases,  has  no  claim  for  damages  because  the  instramenta  are 
thereafter  removed  by  the  company,  the  written  notice  of  the 
removal  specified  in  the  contract  being  wholly  nnnecessary  and 
is  to  be  deemed  waived. 

Malochee  m.  Telephone  and  Telegraph  Company ^  p,  1690, 

OOPARTNERS. 

An  agreement  entered  into  with  a  third  person  by  members  of  a  firm, 

on  its  dissolntion,  whereby  each  binds  himself  individnally  to 

the  obligations  set  forth,  and  one  of  the  members  subsequently 

violates  the  agreement,  the  others,  formerly  his  copartners,  are 

not  liable. 

Van  Cleave  ve.  Neleon^  p.  62  L. 

CORPORATIONS. 

A  corporation  organized  for  the  exclusive  pecuniary  benefit  of  its 
members  maybe  wound  up  by  a  majority  of  its  members  in  their 
discretion  whenever  they  deem  this  step  to  be  in  the  interest  of 
the  whole  association;  provided,  this  is  done  in  good  faith,  and 
not  for  the  purpose  of  speculation  and  the  intention  of  starting 
the  company's  business  anew  at  a  subsequent  time. 

The  articles  of  association  form  a  contract  between  the  members, 
and  when  it  provides  for  the  manner  of  winding  up  the  business, 
and  no  reason  Is  shown  why  the  mode  and  manner  provided  can 
not  be  executed,  a  receiver  can  not  be  appointed  to  the  corpo- 
ration on  the  demand  of  one  of  the  members  of  the  corporation 
who  is  dissatisfied  with  the  action  of  the  majority. 

Pringle  va.  ConetructUm  Company j  p.  801. 

Article  246  of  the  Oonstitution  secures  to  shareholders  of  the  capital 
stock  of  corporations  the  right  to  inspect  the  books  of  such  com- 
panies. 

When  the  right  of  inspection  is  denied  the  writ  of  mandamus  will  lie 
to  enforce  it. 

By  *'  public  inspection,"  as  used  in  the  article  of  the  Oonstitution,  is 
meant,  not  the  inspection  of  the  idle,  the  impertinent  or  the 
curious — ^those  without  an  interest  to  subserve  or  protect — but 
the  inspection  of  those  with  a  laudable  object  to  accomplish,  or 


INDEX.  1828 

CORPORATIONS— Continued. 

a  real  and  actual  interest  upon  which  is  predicated  the  request 
for  information  disclosed  by  the  books. 
Ex  reU  L.  B<mrdeUe  vs.  New  Orleana  Oaalight  Chmpany^  p,  1566. 

Corporations,  as  matters  now  stand,  are  without  authority  to  borrow 
money  or  to  issue  negotiable  notes.  Being  without  such  author- 
ity generally  the  General  Assembly  is  without  power  to  confer  it 
upon  any  particular  corporation  by  special  act.  Constitution  of 
1879,  Art.  46,  paragraphs  12  and  18. 

Ex  rel,  Ferguson  ve.  Jfayor,  p.  1748. 

See  Stocks  and  Stockholders. 


COSTS. 

See  Successions. 


COURTS. 

The  Constitution  copfers  jurisdiction  upon  the  city  courts  of  the  city 

of  New  Orleans  to  entertain  suits  in  which  the  exact  sum  of  one 

hundred  dollars  may  be  involved,  without  reference  to  any 

computation  or  allowance  of  interest. 
The  words  of  the  Constitution,  **  exclusive  of  interest,"  mean  that 

jurisdiction  must  be  determined  without  any  regard  to  interest, 

whether  accruing  or  accrued. 

Ex  reU  City  vs.  Judge,  p,  249. 

When  the  State  court  has  acquired  jurisdiction  in  a  case,  entered 
judgment,  and  is  proceeding  to  its  enforcement,  the  appoint- 
ment of  a  receiver  by  United  States  Court  to  the  defendant 
corporation  can  not  divest  the  jurisdiction  of  the  State  court  and 
stay  the  execution  issued  to  enforce  the  judgment. 

NichollSj  C.  J.J  on  Rehearing. — It  is  too  clear  for  argument  that  the 
seizing  creditors  under  this  seizure  can  not  be  forcedly  referred 
to  the  Circuit  Court  of  the  United  States  for  the  adjudication  of 
their  rights  by  reason  of  the  fact  that,  subsequently  to  the 
seizure,  plaintiiTs  in  injunction  already  in  the  State  court  went 
into  the  hands  of  receivers  appointed  by  the  United  States  Court. 
Lake  Bisteneau  Lumber  Company  vs.  Sheriff ,  p.  1283. 
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The  coarfc  which  issued  the  letters  of  executorship  has  the  jurisdic- 
tion when  the  will  is  annulled  to  order  the  delivery  of  the  suc- 
cession property  in  the  hands  of  the  displaced  executor  to  the 
legal  heirs. 

Nor  is  the  competency  of  the  court  to  fflye  such  order  affected  by 
the  fact  of  its  previous  judgment  recognizing  the  legal  heirs, 
fixing  the  amount  to  be  accounted  for  by  the  executor  and 
decreeing  its  payment  to  the  legal  heirs. 

It  is  no  answer  to  the  rule  of  the  legal  heirs  to  compel  such  delivery 
of  the  succession  property  for  the  executor  to  avow  that  he  has 
violated  his  trust  by  disposing  of  the  property. 

Succession  of  Heffner^  p.  1443. 

When  an  iuferior  court,  acting  within  what  it  claims  to  be  its 
exclusive  jurisdiction  in  the  enforcement  and  ascertainment  of 
rights  of  litigants  before  it,  finds  itself  paralyzed  in  iCs  action  by 
writs  of  certiorari  or  prohibition  from  a  superior  court  based 
on  a  claim  of  the  latter  that  its  appellate  jurisdiction  extended 
over  it  touching  the  matters  before  it,  and  when  such  inferior 
court,  through  its  judge,  is  alone  made  party  defendant  to  the 
writs,  the  judge  of  such  court  is  justified  and  authorized  in  call- 
ing to  the  judicial  attention  of  the  Supreme  Coart  the  facts  and 
issaes  raised,  to  the  end  that  the  latter  may  take  such  action  in 
the  premises  as  will,  while  safeguarding  the  rights  of  private 
litigants,  insure  the  performance  of  their  respective  duties 
by  the  different  judicial  tribunals  of  the  State  and  the  observance 
by  them  of  the  limitations  upon  their  respective  powers. 

The  Supreme  Oourt  has  repeatedly  exercised  its  powers  over  the 
manner  of  executing  judgments  which  it  had  passed  on  upon 
appeal  and  of  seeing  that  their  provisions  were  carried  out. 

Ex  rel,  Babin  vs.  Judge,  p.  1717. 

COURTS  OF  APPEAL. 

Where  after  the  selection  of  a  member  of  the  bar  to  aid  in  the  de- 
cision in  respect  to  which  the  judges  of  the  Court  of  Appeals 
disagree,  one  of  the  disagreeing  judges  retires  and  his  successor 
enters  on  the  duties  of  the  office,  the  functions  of  the  selected 
member  of  the  bar  ceases.  He  must  act  with  the  two  judges 
and  can  not  act  at  all  unless  they  disagree.  Constitution,  Art. 
101;  Amendment  Acts  1882,  No.  V/5,  p.  174. 

Ex  rel,  Johnson  vs.  Judges^  p,  837. 
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The  jary  law  of  1894  authorizes  a  trial  judge,  when,  in  his  discretion, 
he  thinks  it  necessary  and  proper,  to  require  the  jury  commis- 
sion to  select  additional  jurors  for  service,  either  as  regular 
jurors  or  as  talesmen,  and  they  shall  be  summoned  without 
delay,  or  within  such  time  as  the  judge  may  indicate;  and  inter- 
preting a  similar  law  this  court  held  this  to  be  a  proper  exercise 
of  legislative  authority  and.  a  sound  public  policy. 

In  a  motion  for  new  trial  only  such  matters  can  be  availed  of  as 
shall  have  transpired  during  the  progress  of  the  prosecation, 
and  its  refusal  because  of  alleged  nullities  in  the  proceedin.  s  not 
adverted  to  during  the  trial,  nor  brought  to  the  attention  of  the 
jury,  will  not  be  reviewed  by  this  court. 

The  use  of  the  words  *'  then  and  there  "  in  an  indictment  for  perjury 
are  not  so  sacramental  that  they  should  appear  in  exact  conjunc- 
tion therein,  and  being  separately  employed  in  the  same  sen- 
tence of  the  portion  of  the  information  charging  the  taking  of 
the  false  oath,  it  will  be  deemed  sufficient. 

In  such*  an  indictment  it  is  not  essential  that  the  authority  and  juris- 
diction of  the  court  administering  the  oath  should  be  expressly 
adverted  to  if  they  sufficiently  appear  from  the  facts  set  forth, 
and  when  the  presentation  for  perjury  is  in  the  same  court  in 
which  the  perjury  was  committed,  it  may  take  judicial  cogni- 
zance of  its  own  jurisdiction  if  the  indictment  sufficiently  sets 

forth  the  facts. 

State  V8,  Tkibodauxy  15, 

To  quash  a  venire  on  the  ground  of  irregularity  in  the  proceedings 
of  the  jury  commissioners,  in  drawing  a  jury  panel,  the  defend- 
ant must  make  his  point  clear  and  certain.  It  will  not  do  to 
make  it  probable  merely. 

The  refusal  of  a  trial  judge  to  grant  a  new  trial  on  the  ground  of 

newly -discovered  testimony  will  be  sustained  when  it  appears 

that  it  was  only  cumulative. 

State  V8,  Oreen,  60. 

The  legislative  act  amending  the  section  of  the  Revised  Statutes 
defining  the  crime  and  providing  for  its  punishment,  which 
merely  changes  the  maximum  of  the  penalty,  repealing  the  sec- 
tion only  so  far  as  it  conflicts  with  the  amendment  operates  no 
repeal  of  the  section  except  in  respect  to  the  maximum  punish- 
115 
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ment  for  offences  committed  snbseqaent  to  the  act;  hence,  the 
power  to  try  and  sentence  ander  the  section  for  an  offence  prior 
to  the  amendatory  act  is  not  touched  by  it.  Revised  Statates, 
Sec.  792,  Act.  69  of  1896. 

The  decision  distinguishes  legislative  acts  dealing  with  the  subject 

of  a  prior  law,  and  which  repeals  all  laws  on  the  same  subject 

matter,   and  a  legislative  act  merely  amendatory  of  the   prior 

law  and  repealing  it  only  so   far  as  is  inconsistent  with   the 

amendment.     13  An.  486;  12  An.  481. 

State  V8.  White,  127. 

When  a  party  was  entrusted  by  another  with  property  in  one  parish 
of  the  State  to  be  there  returned,  but  instead  of  so  returning  the 
property  so  received  in  trust,  the  party  conceived  in  that  parish 
the  intention  of  fraudulently  appropriating  the  same  to  his  own 
use,  and  in  furtherance  of  that  intention  took  the  property  to 
another  parish  in  the  State  for  the  purpose  of  there  unlawfully 
and  fraudulently  selling  or  disposing  of  the  same,  and  did  there 
and  then  fraudulently  dispose  of  the  property  and  appropriate 
same  to  his  own  use,  such  party  is  legally  subject  to  indictment 
for  embezzlement  in  the  parish   where  he  receives  and  was 

entrusted  with  the  property. 

State  V8.  Sullivan,  p.  197. 

The  law  presuming  sanity,  the  burden  is  on  the  accused  urging  his 
insanity  as  a  defence,  to  prove  it.  Archbold  Criminal  Law,  p. 
549  et  seq.;  2  Bishop  Criminal  Procedure,  Sec.  672  et  ieq. 

That  proof  must  satisfy  the  jury  the  accused  was  not  of  sane  mind  at 
the  time  of  the  act  charged;  they  should  consider  all  the  testi- 
mony before  them,  whether  produced  by  the  accused  or  the 
State,  and  give  due  weight  to  the  presumption  of  sanity ;  if  on 
the  whole  testimony,  and  giving  to  the  presumption  of  sanity  its 
full  operation,  they  are  satisfied  the  accused  was  insane  when 
the  act  was  committed  they  should  acquit,  but  if  not  thus  satis- 
fied they  should  deem  the  accused  sane  and  responsible.  Arch- 
bold  Crim.  Law,  p.  549  et  seq,;  2  Greenleaf  on  Evidence,  Sec. 
173;  2  Bishop  Criminal  Procedure,  Sec.  675  et  seq.;  Wharton's 
Criminal  Law,  Sec.  62  et  seq,;  Davis  vs.  United  States,  160  U.  S., 

p.  469. 

State  V8.  Scott,  p.  253. 
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In  charging  an  intent  to  marder,  it  is  not  required  to  set  out  the 
essential  descriptions  of  the  crime  of  marder.  It  is  snfQcient 
that  the  intent  be  charged  as  wilfully,  feloniously  and  with 
malice  aforethought.  Where  the  weapon  used  is  a  club,  in  de- 
scribing its  use,  it  is  not  open  to  objection  that  the  indictment 
charged  an  assault  with  it. 

Section  790,  R.  S.,  described  two  offences. 

The  charging  the  same  in  separate  accounts  in  the  indictment  is  not 
duplicity  where  the  second  offence,  the  attempt  to  perpetrate, 
or  in  the  perpetration  of  arson,  rape,  etc.,  and  the  intent  to  mur- 
der by  stabbing,  thrusting,  etc.,  with  a  dangerous  weapon,  are 
sufficiently  charged,  there  caa  be  no  reasonable  objection  to  a 
description  of  the  offencs  by  lying  in  wait.  The  two  offences 
can  be  committed  at  the  same  time  by  one  act,  and  are  so  closely 
allied  that  it  may  be  necessary  to  meet  the  evidence,  to  describe 
the  latter  offence  as  having  been  committed  while  'Mying  in 
wait.*' 

When  a  statute  forbids  several  acts  enumerated  disjunctively  and 

punishes  them  alike,  their  commission  may  usually  be  charged 

in  one  count.     State  vs.  Romus,  48  An.  581 ;  State  vs.  Samuels, 

38  An.  457. 

State  V8.  EdmundSy  p.  271. 

A  motion  to  quash  a  venire  must  be  filed  on  the  first  day  of  the 
term.     State  vs.  Collins,  48  An.  1454. 

The  express  statutory  grant  to  a  defendant  by  Act  No.  113  of  1896, 
to  have  the  testimony  taken  down  in  writing,  can  not  be  denied 
because  the  exercise  of  it  might  be  barren  of  results  in  the  par- 
ticular case.  That  fact  could  only  be  tested  on  appeal  when  the 
record  would  come  up. 

It  has  been  held  in  this  State  that  threats  made  by  the  deceased  are 
only  exceptionally  admissible  in  evidence,  but  when  the  partic- 
ular matter  being  considered  through  the  testimony  is  not  as  to 
justification  or  mitigation  of  the  homicide,  but  justification  or 
explanation  of  the  circumstances  under  which  a  certain  state- 
ment by  the  defendant  had  been  made,  the  question  is  not  pre- 
sented under  the  circumstances  which  require  proof  of  a  prior 
overt  act  on  the  part  of  the  deceased.  In  order  to  explain  such 
statement   (as  to  which  the  State  had  elicited  testimony),  de- 
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feodant,  on  the  stand  as  a  witness,  was  entitled  to  show  that 
threats  made  by  the  deceased  had  been  commanicated  to  him. 

When  an  application  is  made  for  a  cban^^e  of  venae  the  coart  may 
postpone  action  on  the  motion  until  after  an  examination  on 
their  voir  dire  of  the  jnrors  of  the  panel,  bat  the  accused  has  a 
right  to  have  it  taken  ap  and  passed  on  as  a  substantive  motion 
after  hearing,  contradictorily  with  the  State  and  on  evidence 
adduced  in  support  of  the  allegations  of  the  same.  Am.  and 
Eng.  Ency.  of  Law,  Vol.  3,  p.  99. 

On  the  trial  of  such  an  application  the  accused  is  not  concluded  by 
the  answers  of  the  jurors  on  their  voir  dire.  He  is  entitled  to 
traverse,  contradict  and  disprove  these  statements.  As  the 
condition  of  a  juror's  mind,  in  respect  to  his  being  unbiased  and 
impartial,  rests  entirely  upon  his  own  assertion,  his  declarations 
on  that  subject  should  not  close  the  door  to  an  investigation  and 
examination  of  facts  which  would  tend  to  show  that  the  juror 
either  unconsciously  or  designedly  was  not  stating  the  truth. 

In  a  criminal  suit  the  State  should  at  once  offer  on  its  side  all  the 
evidence  which  it  has,  and  not  reserve  its  real  or  main  attack 
until  after  the  defendant  had  closed  his  case ;  but  this  matter 
must  be  left  in  each  case  to  the  sound  judicial  discretion  of  the 
court,  which,  having  knowledge  of  the  general  rule,  would  pro- 
tect the  defendant  by  enforcing  it,  unless  by  reason  of  some 
exceptional  state  of  facts. 

In  ordering  the  summons  of  tales  jurors  the  provisions  of  Sec.  7  of 
Act  No.  99  of  1896  are  not  to  be  taken  as  mandatory,  without 
regard  to  the  facts  of  any  special  case.  A  certain  discretion 
has  to  be  left  to  the  court,  to  be  exercised  by  it  in  such  manner 
as  that  wrong  and  disadvantage  be  worked  neither  to  the  State 
nor  to  the  accused.  State  v»,  Pruett,  p.  283. 

An  objection  of  insafficiency  of  the  description  of  the  article  stolen 
in  an  indictment  urged  for  the  first  time  in  arrest  of  judgment 
will  not  prevail. 

Under  Sec.  1047,  Revised  Statutes,  upon  objection  properly  made 
the  description  of  the  thing  charged  to  have  been  stolen  could, 
by  the  court,  be  made  to  cooform  to  the  defendant's  require- 
ments. State  V8,  Perkins^  p.  310. 
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Although  the  error  complained  of  is  more  properly  within  the  super - 
yisory  jarisdiction  of  this  court,  bat  as  the  raling  of  the  trial 
judge,  if  error,  finally,  in  effect  decides  the  cause  against  the 
State,  the  court  exercised  jurisdiction  on  appeal. 

Where  it  appears  that  the  person  injured  is  not  the  person  named  in 
the  indictment  the  variance  is  fatal  to  the  indictment. 

State  VB.  Taylor^  p.  819. 

A  verdict  of  '^  guilty  of  breaking"  does  not  respond  to  the  terms  and 

essential  ingredients  of  any  statute  of  this  State  denouncing 

burglary  as  a  crime. 
,  State  V8.  EvanSj  p,  329. 

This  court  is  not  required  to  assign  counsel  to  an  accused  except  on 
his  application  showing  inability  to  employ  counsel. 

The  rule  is  stringest  that  the  defendant,  if  he  does  not  interrogate 
the  juror  as  to  his  qualifications,  can  not  take  advantage  of  the 
disqualifications  of  the  juror  after  verdict. 

If  the  juror  swears  falsely  on  his  voir  dire  and  the  fact  is  discovered 
after  verdict,  the  disqualification  may  be  urged  as  ground  for  a 
new  trial.     The  fact  of  disqualification  must  be  shown  by  other  . 
testimony  than  toat  of  the  juror. 

In  the  refusal  to  grant  a  new  trial,  and  in  the  discipline  of  the  court 
in  allowing  time  to  file  motions  and  to  hear  arguments,  in 
all  mstters  referred  to  his  sound  discretion,  the  Supreme  Court 
will  not  disturb  the  rulings  of  the  District  Judge,  unless  they  are 
arbitrary  and  manifestly  inflict  a  wrong  upon  the  accused. 

State  V8.  Whitesides,  p.  352. 

It  is  not  suflQcient  ground  to  authorize  the  continuance  of  a  cause 
that  a  material  witness  is  absent  on  the  day  set  for  the  trial,  if 
the  statement  in  the  defendant's  affidavit  discloses  that  the  tes- 
timony of  such  witness  would  be  open  to  the  objection  of  inad- 
missibility as  hearsay. 

Surprise  at  the  statement  of  a  witness  is  not  ground  for  a  new  trial, 
in  case  the  trial  judge  informs  the  party  surprised  that  he  may 
introduce  any  other  witness  or  evidence  he  may  have  for  the 
purpose  of  supplying  the  ellipsis  of  proof,  notwithstanding  it 
may  tend  to  contradict  the  siatement  of  the  witness  giving  the 
surprise,  and  such  party  has  failed  to  avail  himself  of  the 
opportunity. 
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An  application  for  a  new  trial,   predicated  upon  newly  discov- 
ered testimony,  will  not  be  regarded  as  having  been  improperly 
refused  in  case  the  proposed  testimony  is  cnmnlatlve  or  corrob 
orative,  and  the  affidavit  is  not  sworn  to  by  the  witnesses  npon 

whom  the  affiant  relies. 

State  V8.  Hollier,  p.  371. 

The  pleas  were  autrefois  acquit  and  the  invalidity  of  the  proceed- 
iDgs,  because  of  a  copy  snbstituted  to  the  indictment  lost. 

Former  Jeopardy. — ^There  was  no  autrefois  acquit — the  accused  had 
not  been  arraigned  and  had  not  pleaded.  It  became,  in  conse- 
quence, necessary  to  discharge  the  jury  prior  to  verdict.  With- 
out a  joinder  of  issue  the  proceedings  are  null  and  can  not  serve 
as  a  basis  for  the  plea  of  autrefois  acquit. 

Copy  of  Indictment  Lost. — The  indictment  had  been  misplaced  or  lost. 

As  authorized  by  Act  17  of  1878,  properly  a  true  copy  of  recor  J  kept 

as  required  by  the  statute  was  substituted.     The  trial  judge  was 

satisfied   that  the   indictment  was  lost;    he   therefore  had  the 

authority  to  replace  the  loss  with  an  authenticated  copy  and  to 

continue  with  the  trial. 

State  vs.  Heard  J  p.  375. 

Jurisprudence  recognizes  the  right  of  an  accused  to  recant  his  con- 
fession made  on  arraignment  and  to  supplant  it  by  a  plea  of  not 
guilty;  but  the  trial  judge  may,  in  his  discretion,  refuse  to  allow 
the  change  when  he  is  satisfied  by  the  Surrounding  circumstances 
that  the  ends  of  justice   can   not   be  served  by  allowing  the 

privilege. 

State  vs.  Jammerson,  p.  597. 

The  defendant  could  not  be  legally  convicted.  The  information  did 
not  negative  prescription.  The  defendant  had  not  failed  to  sus- 
tain his  plea.     The  indictment  was,  upon  this  plea,  decreed  null. 

The  indictment  which  had  been  declared  null  did  not  interrupt  pre- 
scription. No  appeal  was  taken  from  the  court's  order  annulling 
it;  it  was  as  if  it  had  not  been  found  against  the  defendant. 

This  court  has  decided  in  a  number  of  cases  that  a  prior  prosecution 
upon  a  fatally  defective  indictment  does  not  interrupt  prescrip- 
tion. State  vs.  Morrison,  31  An.  211;  State  vs.  Baker,  30  An. 
1134;  State  vs.  Curtis,  30  An.  1166. 
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The  year  haviog  elapsed  from  the  date,  it  was  alleged  in  the  informa- 
tion that  the  crime  had  been  committed,  to  the  date  the  informa- 
tion was  filed,  oar  only  alternative  is  to  affirm  the  judgment  of 

the  District  Conrt. 

State  V8.  Precovara^  p,  594. 

The  coart  again  affirms  that  the  statement  of  the  judge  in  signing  the 
bill  must  prevail  when  there  is  a  conflict  between  the  statement 
and  the  recitals  of  counsel. 

When  no  subpoena  for  a  witness  not  served,  and  no  attachment  for 
the  absent  witness  who  has  been  served,  are  asked  by  the 
accused  when  his  case  is  called  for  trial,  a  continuance  is  prop- 
erly refused,  when  at  a  later  period  (in  this  case  the  day  follow- 
ing that  when  the  case  was  first  called)  the  continuance  is  sought 
on  acount  of  the  absence  of  the  witaesses. 

StaU  V8.  Veillion,  p.  614. 

The  verdict  of  a  jury  is  not  vitiated  by  the  misspelling  of  the  word 

foreman  on  the  indictment  or  the  finding  of  the  jury.     State  vs. 

Sheppard,  33  An.  1216. 

State  V8,  Reed,  p.  704. 

Act  No.  113  of  1876  authorizes  the  clerk  to  open  a  note  of  evidence 
so  as  to  show  the  facts  upon  which  a  bill  is  taken,  but  the  *'  State- 
ment of  Facts  "  therein  referred  to  is  directed  not  to  stand  *'  in 
lieu  of"  a  bill,  but  to  be  **  annexed  to"  a  bill  of  exceptions 
which  it  is  contemplated  should  be  preserved  and  filed. 

A  party  jointly  indicted  with  defendant  was  placed  on  the  stand  on 
behalf  of  the  defendant.  On  cross-examination  a  confession 
made  out  of  court  by  the  witness  implicating  himself  (the  wit- 
ness) and  the  accused  was  brought  to  the  knowledge  of  the  jury 
under  an  acknowledgment  by  the  witness  that  he  had  made  such 
a  confession.  The  witness  having  made  this  admission  the  court 
left  it  to  the  jury  to  say  which  of  the  two  statements  made  by 
the  witness  was  correct. 

Held:  This  was  error.  When  the  State  proposes  to  impeach  or 
attack  the  credibility  of  one  of  defendant's  witnesses  by  proof  of 
statements  made  by  him  out  of  court,  conflicting  with  those 
given  on  the  stand,  it  is  the  duty  of  the  District  Attorney 
to  state  to  this  witness  what  those  prior  statements  were  and 
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wfaen  made,  and  inquire  of  him  whether  or  not  he  made  the  eame. 
If  the  witness  acknowledges  to  have  done  so,  the  prior  state- 
ments so  admitted  by  him  to  have  been  made  should  not  be  per- 
mitted to  go  to  the  jary  as  criminative  evidence  against  accused. 

Id.,  p.  705. 

The  object  of  the  State  in  forfeiting  appearance  bonds  is  not  to  enrich 
itself,  bat  to  bring  parties  who  sign  sach  bonds  as  sareties  to  a 
realization  of  the  fact  that  in  doing  so,  they  assume  actual 
responsibilities,  which,  if  not  faithfully  met,  will  result  in  pecu- 
niary loss  to  themselves;  it  is  to  impress  upon  those  parties  that 
suretyship  upon  appearance  bonds  is  something  more  than  a 
form. 

It  will  not  suffice  to  set  aside  a  judgment  of  forfeiture  that  the  accused 
appears  in  court  under  the  coercive  power  of  this  court  at  a  time 
too  late  to  be  made  effective  for  the  purposes  of  trial  at  that 
term.     State  vs.  Grice,  11  An.  605. 

State  V8.  Martin,  p..  752. 

The  court  again  affirms  that  on  tbe  question  of  exceptions  reserved 
by  the  counsel  of  the  accused,  the  bills  brought  up  and  the  state- 
ment of  the  trial  judge  must  control  us  on  the  appeal.  State  vs. 
Romero,  5  An.  24;  State  vs.  Lacombet,  12  An.  195. 

If  a  person  being  in  possession  of  his  mental  faculties  voluntarily 
gets  into  a  fit  of  drunkenness,  and  during  said  drunkenness 
commits  a  homicide  under  a  diseased  mental  condition  occa- 
sioned by  the  same,  he  can  not  set  up  said  diseased  mental  con- 
dition as  an  excuse  for  his  act. 

In  order  that  a  man  should  stand  excused  for  a  homicide  committed 
during  drunkenness,  and  while  in  a  diseased  mental  condition, 
the  diseased  mental  condition  which  excuses  the  homicide  should 
be  able  to  be  successfully  urged  as  an  excuse  for  tbe  act  of  get- 
ting drunk. 

It  is  as  possible  for  an  insane  man  to  get  drunk  as  a  sane  man.  The 
addition  of  drunkenness  to  insanity  does  not  withdraw  from  such 
person  the  protection  due  to  insanity,  but  when  such  a  person 
commits  a  homicide  during  drunkenness  reliance  must  be  placed 
upon  Che  original  insanity  itself,  not  the  subsequent  drunkenness. 

State  vs  KrcLemeVy  p.  76(i. 
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The  bond  given  by  the  accnsed  was  forfeited.  The  sareties  appealed 
to  have  the  order  of  forfeiture  vacated. 

The  accDsed  boand  himself  to  appear  in  court  to  answer,  and  he  also 
bound  himself  not  to  depart  without  leave  of  the  court. 

He  having  departed  without  leave,  properly,  the  bond  was  forfeited. 

Although  the  indictment  may  be  defective,  and  the  offence  not  suf- 
ficiently set  forth  in  the  bond,  the  sureties  are  held  to  have 
known  that  they  were  signing  a  bond  for  the  appearance  of  the 
accused. 

The  validity  of  the  indictment  can  not  be  assailed  while  the  accused 
is  a  fugitive. 

The  sureties  must  have  their  principal  to  answer  to  the  sentenoa. 

His  departure,  prior  {o  sentence,  without  leave  is  a  breach  of 

the  bond. 

State  V8,  Ruthing,  p.  909. 

There  is  no  law  requiring  that  the  residence  of  a  party  charged  with 
crime  should  be  stated  in  the  indictment.  The  crime  was 
charged  to  have  been  committed  in  the  parish  of  Vernon.  There 
was  no  necessity  for  the  indictment  to  mention  the  title  of  the 
court  within  whose  jurisdiction  it  occurred. 

State  V8,  Kennedy^  8  Rob.  599. 

It  is  conceded  that  the  record  was  not  marked  *'filbd"  by  the 
clerk  until  February  27,  when  it  was  so  marked  *'  nunc  pro  tune  " 
as  of  the  5th  of  February  by  order  of  the  court.  The  verdict  of 
the  jury  had  at  that  time  been  returned. 

Held:  The  document  and  papers  being  actually  in  court  and  the  cause 
docketed,  the  failure  of  the  clerk  to  mark  them  '*  filed  "  was  a 
mere  omission,  susceptible  of  correction,  as  it  was  *'  nunc  pro 
tunc"  by  order  of  court.  State  vs.  Alvarez,  7  An.  281;  State 
vs.  Hall,  44  An.  976;  State  vs.  Brown,  35  An.  342. 

In  preparing  a  record  as  provided  by  Sacs.  1021  and  1026,  R.  S., 
when  a  change  of  venue  has  been  ordered,  there  is  n  ^  occasion 
for  the  clerk  transferring,  to  certify  to  the  original  documents 
sent  up.  Wood  vs.  Howell,  14  An.  62;  State  vs.  Brown,  35  An. 
342. 

The  fact  that  the  seal  used  by  the  district  clerk  did  not  conform  in  all 
respects  to  the  design  fixed  by  the  statute  for  clerks  of  court  was 
not  a  material  fa.'t  in  the  present  case.     Atchison  Go.  vs.  Whit- 
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beck,  48  Pac.  19;  Wood  vs.  Howell,  14  An.  62.  The  JuriadictioD 
of  the  court  was  not  affected  thereby. 

Where  accused  having  applied  for  a  continuance  by  reason  of  the 
absence  of  witnesses,  the  court  refused  the  same  on  the  ground 
that  the  District  Attorney  had  admitted  that  certain  of  the  par- 
ties named  would,  if  present,  testify  to  the  facts  which  accused 
declared  they  would  testify  to,  it  is  no  ground  of  complaint  that 
the  admission  was  not  forcedly  made  to  cover  all  the  parties 
named,  but  was  limited  to  the  particular  persons  whose  absence 
could  have  been  made  a  legal  basis  for  the  continuance.  The 
admission  was  properly  refused  to  be  made  to  cover  witnesses 
•  for  whom  no  summons  had  been  issued  and  applied  for,  or  those 
who  could  not  be  found  under  the  circumstances  shown  by  the 
returns  made. 

It  is  DO  ground  for  rejecting  the  testimony  of  a  witness  that  he  should 

have  failed  to  catch  one  of  the  replies  made  by  the  deceased  to 

the  accused  in  the  course  of  a  discnssion  or  dispute  between 

them.     Assuming  that  deceased  made  use  of  some  opprobrious 

epithet,  that  fact  alone  would  not  have  warranted  accused  in 

shooting  him. 

State  V8.  Daniels,  p.  954. 

An  accused,  desiring  to  secure  the  attendance  at  his  trial  of  wit- 
nesses in  another  parish,  must,  in  his  application  for  subpcena, 
state  the  parish  where  such  witnesses  reside. 

If  be  names  the  wrong  parish,  having  had  previous  information  of 
the  parish  where  the  witness  then  was,  it  is  not  error,  when  the 
case  is  called  for  trial,  to  deny  his  application  for  further  time 
to  serve  the  subpcena. 

The  question  where  a  forging  actually  occurred,  in  what  parish,  if  in 
disputation,  is  one  of  fact  for  the  jury. 

State  V8,  Thornton,  p.  1007. 

Under  the  indictment  for  shooting  with  intent  to  murder,  the  jury 

may  convict  of  shooting  with  intent  to  kill.     Wharton's  Crim. 

Law,  Sec.  384;  Acts  Nos.  43  and  44  of  1890;  6  An.  289;  28  An. 

434;  30  An.  1170. 
Under  such  an  indictment  the  verdict  <' guilty  with  intent  to  kill'' 

will   be  understood  as   referring  to    that  offence,    though   the 

indictment  charges  the  crime  of  higher  grade. 

State  V8,  Vance,  p,  1011. 
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In  prosecutions  for  having  committed  the  offence  of  *'  wounding  lesB 

than  mayhem,"  the  statute  has  dispensed  with  the  common  law 

*' feloniously,"  and  has  substituted   the   words   ^'wilfully  and 

maliciously." 

State  V8.  Wat8on,  41  An.  698. 

The  minutes  were  properly  corrected  and  made  to  conform  to  facts. 
By  the  correction  made,  it  was  shown  that  proper  leave  had  beea 
given  to  file  the  information  offered. 

State  V8,  Grandison^  p,  1012. 

Mere  impressions  and  hastily  formed  opinion  which  will,  the  juror 
swears,  yield  to  the  testimony  to  be  offered  are  no  objection  to 
a  juror. 

The  jurors  are  the  judges  of  the  weight  of  the  testimony.  It  was 
manifest  that  evidence  relative  to  the  corpus  delicti  was  admit- 
ted.    It  was  found  by  the  jury  sufficient  to  convict. 

Ordinarily  that  question  of  fact,  when  decided  by  the  jury,  is  not 
subject  to  review. 

Nevertheless,  the  court  examined  the  testimony  of  record  and  found 
that  the  statement  of  the  trial  judge  regarding  the  corpus  delicti 
as  proven  was  sustained  by  the  facts. 

State  V8,  Vogel,  p,  1067. 

The  trial  judge  having  selected  and  appointed  competent  physicians 
as  experts  to  make  an  examination  of  the  mental  condition  of 
the  defendant,  with  the  object  in  view,  that  as  witnesses  should 
be  better  prepared  to  intelligently  state  his  situation  to  the  jury 
at  the  trial,  it  was  not  a  condition  precedent  to  the  trial  being^ 
proceeded  with,  that  the  physicians  should  make  a  written  and 
detailed  report  of  such  an  examination  to  the  court. 

State  V8,  Paine,  p.  1092. 

A  person  may  be  charged  as  principal  and  accessory  before  the  fact 

to  the  crime  of  arson  in  different  counts  of  the  same  indictment. 

And  the  prosecution  will  not  be  compelled  to  elect  upon  which 

count  it  will  proceed. 
Where  alibi  is  a  defence  the   proper  charge  is  that  the  evidence 

in  support  of  it  should  be  considered  in  connection  with  all  the 
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other  evidence  in  the  case,  and  if,  on  the  whole  evidence,  there 
is  reasonable  doubt  of  the  guilt  of  the  accused  he  should  be 
acquitted. 

It  is  error  to  instruct  that  the  burden  of  proof  is  upon  the  accused  to 
establish  an  alibi  by  a  preponderance  of  evidence. 

Alibi  is  not  a  defence  within  the  accurate  meaning  of  that  word, 
but  a  mere  fact  shown  in  rebuttal  of  the  State's  evidence. 

While  a  merely  inaccurate  or  incomplete  instruction  may  be  cured 
by  subsequently  supplying  the  defect  or  accurately  stating  the 
law,  an  absolute  misstatement  of  the  law  is  not  cured  by  a 
correct  statement  elsewhere  in  the  charge. 

The  trial  judore  should  not  argue  the  law  of  a  case  in  the  charge  to 
the  jury.  He  should  confine  himself  to  a  statement  and  explan- 
ation of  the  law  and  the  rules  of  its  applicability. 

State  V8,  Ardoiriy  p.  1145. 

That  a  person  who  is  tendered  as  a  petty  joror  states  that  he 
has  formed  or  expressed  an  opinion  with  regard  to  the  guilt  or 
innocence  of  an  accused  from  a  conversation  held  with  his 
brother,  who  was  a  member  of  the  jury  who  previously  tried 
and  convicted  him  on  the  same  indictment,  is  not  disqualifying, 
as  the  information  thus  imparted  was  hearsay  merely. 

State  V9.  Williama.p.  1148. 

An  information  charging  the  defendant  with  having  committed  the 
crime  of  petit  larceny  must  be  filed  or  presented  to  the  court 
within  one  year  next  after  the  offence  shall  have  been  made 
known  to  a  public  ofiBcer  having  the  power  to  direct  the  investi- 
gation or  prosecution ;  and  if  it  appears  from  the  record  that  this 
provision  of  law  has  not  been  complied  with,  and  the  informa- 
tion fails  to  negative  prescription  on  its  face,  the  plea  of  the 
defendant  urging  the  bar  of  the  statute  will  prevail. 

After  a  decision  by  this  court  on  a  case  as  presented,  the  prosecu- 
tion, no  more  than  the  accused,  can  be  heard  to  set  up  as 
grounds  for  rehearing  the  incompleteness  of  the  record. 

State  V8.  Pierre^  p.  1159. 

In  a  prosecution  for  larceny  the  proof  of  value  of  the  stolen  prop- 
erty may  be  inferred  from  the  fact  that  a  sum  of  money  was  put 
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to   the  credit  of   the  accused   by   the   firm   to  whom  be  sent 

the  property  to  be  sold.  ' 

State  V8,  Collins^  p.  1198. 

In  a  criminal  prosecution  for  larceny  it  is  sufficient  to  lay  the  title 
of  the  property  stolen  in  the  ostensible  or  apparent  owner. 

The  felonioua  taking,  more  than  the  perfect  title  of  the  alleged 
owner,  forms  the  essence  of  the  issue  presented  to  the  jury. 

Where  an  inf  rmation  charging  crime  is  presented  in  open  court, 
received,  and  the  accused  arraigned  thereunder,  the  min'.ites  of 
the  court  showing  the  same,  it  is  in  effect  and  in  law  a  filing, 
even  though  the  clerk  neglects  to  make  the  formal  endorsement 
of  filing  thereon,  and  prescription  is  interrupted. 

State  V8,  Lewis  J  p,  12C7. 

Not  essential  to  set  out  specifically  in  an  indictment  all  the  minor 
offences  included  within  the  scope  of  the  greater  charge. 

If  a  person  parts  with  the  ownership  and  possession  of  his  property 
as  the  result  of  fraud  practised  upon  him,  it  is  not  larceny,  but 
a  cheat  at  common  law,  or  obtaining  goods  under  false  pre- 
tences, under  our  statute. 

If,  however,  he  parts  with  the  possession  merely,  as  the  result  of  the 
fraud,  retaining  and  intending  to  retain  the  ownership  or  title  in 
himself,  its  subsequent  asportation  by  the  accused  is  larceny. 

State  V8.  Will  and  Reeae,  p,  1337. 

It  is  not  imperative  to  use  the  words  of  the  statute  in  framing  the 
averment  to  relieve  the  criminal  prosecution  from  the  prescrip- 
tion of  one  year,  hence  the  allegation  the  offence  has  '^  just " 
come  to  the  knowledge  of  an  officer  with  authority  to  prosecute 
is  held  sufficient.    Revised  Statutes,  Sec.  986,  Act  No.  50  of  1894. 

In  a  prosecution  for  shooting  with  intent  to  murder  it  is  competent 
for  the  State  to  prove  that  the  prosecuting  witness  was  the 
bearer  of  a  peaceful  message  to  the  accused,  the  message  audits 
delivery  having  close  relation  to  the  shooting  at  the  prosecuting 
witness,  the  offence  charged. 

Nor  will  the  verdict  on  such  offence  be  set  aside  merely  because  tes- 
timony was  given  of  t^e  impudent  reply,  very  shortly  precedinjir 
the  shooting,  made  by  the  accused,  a  negro  laborer,  to  the  mes- 
sage from  the  manager  of  the  plantation,  a  white  man,  nor  be- 
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cause  the  district  attorney  commented  on  the  reply  in  address- 
ing the  jary  of  white  men. 

The  conrt  adheres  to  the  construction  that  the  re-enactment  neces- 
sarily only  of  prospective  operation  of  a  section  of  the  Revised 
Statutes  creating  an  offence,  the  re-enactment  announcing  no 
repeal  except  of  conflicting  legislation,  will  leave  in  force  the 
section  in  respect  to  offences  prior  to  the  enactment,  and  this 
interpretation  accords  with  the  purpose  of  the  Legislature  not 
reasonably  supposed  to  have  intended  the  release  of  all  offenders 
for  crimes  under  the  section  committed  prior  to  the  enactment. 
Revised  Statutes,  Sec.  792,  Act  No.  69  of  1886;  State  vs.  Jake 
Young,  49  An.  70. 

When  the  juror  on  his  voir  dire  has  answered  fully  and  explicitly 
that  he  will  give  the  benefit  of  any  reasonable  doubt,  it  is  not 
error  for  the  court  to  exclude  another  question  on  the  same 
line  presenting  a  hypothetical  phase  it  is  assumed  the  testimony 
will  disclose. 

The  conclusion  against  the  peace  and  dignity  of  the  State,  although 
following  the  allegations  negativing  the  prescription,  will  be 
deemed  to  refer  to  the  body  of  the  indictment. 

State  V8.  Hinton^  p,  1354. 

The  defendant  was  tried  on  an  indictment  for  murder  and  found 
guilty  of  manalaughter.  On  a  motion  for  a  new  trial  the  verdict 
of  the  jury  was  set  aside. 

At  a  subsequent  term  of  the  court  the  defendant  pleaded  his  former 
acquittal  of  murder  as  a  bar  to  further  proceedings  against  him 
for  that  crime.     His  plea  was  suslained. 

He  was  called  for  trial  on  the  same  indictment  and  protested  that  he 
could  not  be  tried  again  on  the  same  indictment,  which  charged 
him  with  murder,  and  insisted  that  he  should  only  be  tried  on  a 
new  indictment  found,  or  information  filed,  charging  him  specifi- 
cally with  the  crime  of  manslaughter. 

The  District  Court  held  that  he  could  be  tried  on  the  same  indictment, 
bat  only  for  manslaughter. 

Held — Where,  upon  a  trial  of  a  person  indicted  for  murder,  accused 
is  convicted  of  m^nalaughter,  and  the  conviction  is  set  aside,  he 
may  be  tried  for  manslaughter  on  the  same  indictment.  Neither 
law  nor  jurisprudence  require  that  he  could  only  and  legally  be 
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tried   on   a   new   indictment  charging  manslaughter.     State  tb. 

Dann,  41  An.  612;  State  vs.  West,  44  An.  933. 
It  iB  clear  that  npon  the  second  trial  on  the  original  indictment  the 

District  Attorney  and  the  court    would   necessarily   have    to 

explain  to  the  jury  the  modification  in  the  situation  resulting 

from  the  effect  of  the  verdict  upon  the  first  trial.     State  vs. 

Evans,  48  An.  218;  McQueen  vs.  State  (Ala.),  15  So.  Rep.  826. 
The  indictment  did  not  fall  as  the  result  of  the  court's  decree — ^the 

charge  against  the  defendant  under  the  existing  circumstances 

was  simply  reduced  to  manslaughter. 

State  vs.  Smith,  p.  1516. 

An  omission  of  a  word  indispensable  to  make  sense  was  a  matter  of 
substance,  and  not  a  mere  matter  of  form. 

The  indictment  was  fatally  defective ;  it  could  not  be  amended  so  as 
to  render  it  valid. 

Though  clear  the  idea  the  grand  jury  intended  to  convey,  an  indict- 
ment, as  relates  to  substance,  can  not  be  made  legal  by  intend- 
ment.    State  vs.  Johnson,  46  An.  6. 

When  an  indictment  does  not  set  forth  a  crime  an  amendment  does 
not  have  the  effect  of  supplying  the  omission. 

The  indictment  was  quashed  and  the  case  remanded  for  further 
action  by  the  court  a  qtia. 

State  vs.  Graham,  p.  1524. 

A  legislative  act  constituting  an  offence  and  specifying  the  modes  of 
its  accomplishment  does  not  violate  Art.  29  of  the  Oonstitution 
requiring  that  the  legislative  act  shall  embrace  but  one  object. 

The  object  of  the  legislative  act  creating  the  offence  of  attempting  to 
extort  money  or  property  by  threats,  threatening  letters,  molest- 
ing, troubling  or  intruding  on  another  with  the  intent  to  extort 
money  or  property,  is  expressed  with  sufficient  certainty  by  the 
title  '^  to  punish  attempts  to  extort  money  by  threats,  threaten- 
ing letters,  or  other  unlawful  devices."  Oonstitution,  Art.  29;  6 
An.,  p.  605;  Act  No.  63  of  1884. 

State  vs.  Rushing,  p.  1530. 

When  the  panel  of  jurors  drawn  for  the  term  is  set  aside  for  irregu- 
larities in  the  drawing,  the  court  has  the  power  in  term  time  to 
direct  another  venire   for  immediate  service,  and  necessarily 
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the  requisite  of  thirty  days'  publication  required  before  the 
beginning  of  the  term  of  the  names  of  the  jurors  composing  the 
first  or  regular  panel  has  no  application  to  the  second  venire 
drawn  during  the  term  because  the  first  is  set  aside.  Jury  Act 
No.  99  of  1896,  Sees.  5,  6  and  7;  41  An.  600. 

State  V8.  Anderson^  p.  1576. 

When  there  is  no  bill  of  exceptions,  assignment  of  errors  or  error 
disclosed  by  the  record  the  sentence  of  the  accused  will  be 
affirmed.  State  vs.  Lafargue^  p.  1697. 

Oonyiction  for  breaking  and  entering  in  the  night-time  with  intent 
to  rape. 

Jury  are  to  weigh  all  the  attending  circumstances,  and  from  these 
determine,  as  a  question  of  fact,  the  intent  with  which  the 
accused  entered  the  bedroom  of  the  prosecutrix. 

The  fact  that  he  actually  offered  no  violence  and  withdrew  when  the 
girl  threatened  to  call  assistance  does  not  in  itself  establish,  in 
the  view  of  the  law,  the  proposition  that  he  meant  to  persuade^ 
and  not  to  force. 

It  suffices  if  a  correct  list  of  the  names  of  the  jurors  be  served  upon 
the  accused.  There  is  no  law  requiring  him  to  be  informed  of 
the  wards  of  the  parish  in  which  the  jurors  respectively  live. 

State  V8.  Underwood^  p.  1699. 

The  question  of  unreasonable  search  was  not  before  the  court  in  the 
form  required.     It  was  not  raised  in  due  time  and  noted. 

Many  years  ago  unauthorized  lotteries  had  been  prohibited,  also  the 
sate  of  tickets,  drawing  and  advertisement. 

All  lotteries  were  prohibited  by  subsequent  legislation.  It  was  by 
statute  denounced  as  offence  and  as  nuisance.  Lotteries  have  a 
meaning  well  defined.  The  charter,  in  so  far  as  related  to  lot> 
teries,  delegated  needful  power  to  the  municipality  to  legislate 
relative  to  the  lotteries,  with  a  view  of  preventing  the  keeping 
of  lotteries.  The  ordinance  assailed  was  authorized  by  the 
statute,  which,  though  brief  on  the  subject,  is  ample  enough 
when  taken  with  the  different  statutes  authorizing  the  Oity 
Council  to  legislate  on  the  subject. 

State  V8.  Populue,  p.  1606. 
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On  the  question  whether  the  accused  or  another  inflicted  the  wound 
resulting  in  the  killing  for  which  the  accused  is  indicted,  the 
charge  that  the  jury  must  acquit,  if  satisfied  the  other,  and  not 
the  accused,  gave  the  fatal  stab,  accompanied  with  the  refusal  to 
instruct  that  to  convict  there  must  be  proof  beyond  a  reasonable 
doubt  that  the  accused  inflicted  the  wound,  is  error,  especially 
when  the  refusal  is  accompanied  with  the  statement  by  the  trial 
judge-  that  the  charge  requested  is  not  the  law. 

State  V8.  Hagarij  p.  1625. 

The  refusal  of  a  contiuuance,  involving  chiefly  a  question  of  fact 
within  the  trial  court's  discretion,  is  not  reviewable  in  the  appel- 
late court.  -^ 

The  indictment  need  not  contain  the  tenor  or  copy  of  the  instrument 
upon  which  the  forgery  was  based,  but  may  designate  the  instru- 
ment by  name.  State  vs.  Maas,  37  An.  292 ;  State  vs.  Boasso,  88 
An.  202. 

The  indictment  need  not  set  forth  the  name  of  the  person  on  whom 
the  order  was  passed,  or  the  name  of  the  person  whom  the 
accused  intended  to  defraud.     State  vs.  Adams,  39  An.  288. 

It  is  not  necessary  in  the  indictment  to  set  out  the  value  of  the 
instrument  or  the  amount  for  which  the  forgery  was  committed. 
Ib.y  Rev.  Stats.  1049. 

Additional  evidence  may  be  heard  before  argument  is  begun.  It  is  a 
matter  largely  within  the  court's  discretion.     29  An.  716. 

State  V8.  Oaubert^  p,  1692. 

In  case  an  accused  ascertains  on  the  day  that  is  fixed  for  trial  that 
his  important  witnesses  are  absent,  he  should  urge  objection  to 
going  to  trial  without  them ;  and  in  case  his  objection  be  over- 
ruled, he  should  make  a  formal  application  for  a  continuance 
and  reserve  a  bill  of  exceptions  to  the  declination  of  the  trial 
judge  to  grant  the  postponement. 

In  that  way  alone  can  the  question  of  the  judge's  ruling  be  examined 
on  an  appeal. 

It  is  not  proper  subject  matter  for  a  motion  for  new  trial  reviewable 
in  this  court. 

State  V8.  Barfield,  p.  1695. 
116 
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When  parties  have  been  jointly  indicted  for  an  oilence,  and  only  one 
is  put  upon  trial,  the  others  indicted  are,  under  Act  29  of  1886, 
competent  witnesses  against  the  accosed  on  trial ;  this,  whether 
they  have  been  convicted  or  have  pleaded  goilty.  State  vs. 
Mack,  41  An.  1079;  State  vs.  McManns,  42  An.  1194. 

State  V8,  ABbury,  p.  1741. 

DAMAGES. 

Exemplary  damages  will  be  allowed   against  a  party  who  makes   a 

violent  assault  on  another  and  strikes  and  wounds  him.     34  An. 

1071.  Webb  vs.  Rothechildy  p.  244. 

Under  our  jurisprudence  it  is  not  essential  in  a  suit  against  a  corpo- 
ration for  damages  caused  by  its  agent  to  aver  that  the  corpo- 
ration had  the  power  to  prevent  the  act  of  the  agent  and  failed 
to  do  so.  Civil  Code,  Arts.  2815,  2320;  Hart  vs.  Railroad  Co.,  1 
Bob.  181;  27  An.  716;  87  An.  654. 

If,  with  due  attention  the  motormao  of  a  street  car  could  and  should 
have  perceived  a  child  of  tender  age  on  or  straying  near  the  track, 
under  circumstances  indicating  the  great  danger  of  the  child,  the 
motorman  should  seasonably  use  the  preventive  means  to  avert 
the  accident  and  his  failure  in  that  respect  resulting  in  injury  to 
the  child  will  make  the  railroad   company  liable  for  the  injury. 

NelBon  V8.  R.  R.  Company^  p.  491. 

A  contractor  is  responsible  for  the  damages  resulting  from  his  failure 

to  complete  the  work  in  time. 

Ellerbe  ve.  Minor ,  p.  868. 

When  loss  to  the  plaintiff  has  been  occasioned  by  accident  and  uncon- 
trollable events  (Art.  2754,  C.  C.)  the  defendants  being  without 
fault  are  absolved  from  liability. 

In  order  to  render  a  person  chargeable  in  damages  for  an  act  of  com- 
mission or  omission  on  his  part  it  must  have  been  the  proximate 
cause  of  the  damage. 

A  mere  failure  to  guard  against  a  certain  result  is  not  actionable 

negligence  unless  under  all  the  circumstances  it  might  have  been 

reasonably  foreseen   by  a  man  of    ordinary  intelligence   and 

prudence. 

Railroad  Company  V8.  Lumber  Company ^  p.  1184. 
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A  day  laborer  on  a  working  train  of  a  railroad  company  who  has  bub - 
tained  an  injury  by  the  derailment  of  one  of  its  cars,  occaBioned 
by  a  email  stick  of  wood  lying  on  its  track,  can  not  recover 
damages  of  his  master  without  showing  that  the  piece  of  wood 
was  there  through  the  direct  and  immediate  fault  of  his  servants. 

Smith  V8,  Railroad  Company^  p,  1826. 

An  orange  orchard  was  set  on  fire  by  the  sparks  emitted  from  a 
passing  locomotive,  or  by  the  fire  having  been  communicated 
to  it  in  a  railroad  company's  employees  carelessly  burning  off  its 
right  of  way,  no  damage  can  be  awarded  to  the  owner  who  has 
abandoned  it,  and  allowed  it  to  run  to  waste  and  become  so 
dilapidated  and  overgrown  with  weeds  and  grass  that  the  extin  - 
guishment  by  fire  would  prove  a  benefit  rather  than  an  injury  to 
him. 

Bo89u,  Executor,  V8.  New  Orleans,  Fort  Jackson  &  Orand  Isle  R.  B. 
Company,  p.  1698. 


DONATION. 

When  money  has  been  remitted  to  the  father  by  the  grandfather  of 
his  daughter,  and  is  followed  by  a  letter  of  advice  which  directs 
the  investment  of  the  capital,  or  a  part  of  it,  for  the  benefit  of 
his  granddaughter,  the  child  of  his  daughter,  with  full  discretion 
to  the  son-in-law  to  invest  and  control  the  disposition  of  the 
money,  and  there  is  nothing  said  in  the  letter,  other  than  as  to 
the  use  of  the  interest  by  the  son-in-law  for  household  expenses, 
about  the  money  being  for  the  individual  use  of  the  son-in-law, 
it  will  be  interpreted  to  be,  as  to  the  capital,  a  donation  to  the 
grand -daughter  and  not  to  the  father. 

O^Neil  V8,  Leinicke,  p.  8. 

An  instrument  by  which  the  maker  engages  to  pay  a  certain  sum  of 
money  on  the  order  of  the  maker,  which  has  never  received  the 
endorsement,  upon  the  fact  of  which  endorsement  alone  a 
promise  of  payment  had  been  made,  is  incomplete,  and  in  that 
'  condition  could  nob,  on  a  note,  be  enforced  against  the  maker. 
O.  0.,  Arts.  1906,  1906. 

Delivery  by  the  maker  to  a  particular  person,  even  thoagh  accom- 
panied by  words  indicative  of  a  gift  or  donation  of  the  same. 
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does  not  stand  in  lien  of,  is  not  a  snbstitation  for,  nor  is  it 
equivalent  of  an  endorsement.  Saoh  an  instrument  can  not  be 
made  available  as  a  note.  Neither  is  it  enforceable  as  a  dona- 
tion or  a  gift. 

A  party  contemplating  making  a  donation  must  see  to  it,  whatever 
be  the  act  or  instrumentality  he  proposes  to  employ  as  the  me- 
dium of  carrying  out  his  intention,  that  it  fulfils,  itself,  all  the 
conditions  of  regularity  required  to  give  efficacy  to  that  partic- 
ular act. 

An  instrument  such  as  has  been  described  is  fatally  defective  viewed 
either  as  a  note  or  a  donation. 

It  can  not  be  made  use  of  to  sustain  a  claim  made  for  remuneration 
for  services  rendered  as  a  recognition  of  liability  for  remunera- 
tion, and  as  fixing  the  value  of  the  same  when  the  evidence 
establishes  that  the  services  were  not  of  a  character  such  as 
would  imply  or  give  rise  to  an  expectation  on  the  part  of  those 
who  rendered  them  that  they  should  be  remunerated,  nor  on 
the  part  of  those  who  received  them  that  they  would  be  called 
upon  to  do  so,  but  were  merely  the  customary  and  almost  nec- 
essary acts  of  kindness  incident  to  and  resulting  from  close 
intimate  relations  between  the  parties ;  services  leading  up  to 
friendship,  affection  and  the  rendering  of  reciprocal  services, 
but  not  to  payment  in  money.  There  are  services  which  do  not 
give  rise  to  debt  nor  to  remunerative  donations,  but  may  very 
naturally  and  legitimately  give  rise  to  and  be  sustained  as  do- 
nations proper  when  properly  evidenced.  C.  0.  1773;  Adams 
vs.  Succession  of  Mills,  49  An.  796. 

Succession  of  RabassCf  p.  1406. 


DISTRICT  ATTORNEY. 

The  Supreme  Court,  pending  injunction  suit  in  the  District  Court 
against  officers  of  a  parish  in  which  attorneys  specially  employed 
by  them  have  been  recognized  by  the  District  Judge  as  in  charge 
of  the  case,  will  not,  on  application  of  the  District  Attorney, 
compel  such  judge  to  recognize  him  as  the  representative  of  the 
parish  entitled  to  direct  the  defence. 

Ex  reL  Mitchell,  District  Attorney^  vs.  Ready  Judge,  p.  1688. 
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See  Sbparation  from  bed  and  board. 

Sieberty  Wife,  vs,  Klapper,  Husband,  p,  241. 

BLBOTIONS. 

Prior  to  the  statnte  of  1892  the  courts  were  without  Jurisdiction 

to  entertain  the  case  of  a  contested  election ;  the  contesting  of 

votes  is  a  judicial  function  only  so  far  as  authorized  by  statute. 
After  the  statute  of  1892,  more  than  three  months,  the  time  aUowed 

to  contest  after  an  election,  had  elapsed,  and,  in  consequence, 

the  contest  was  not  seasonably  filed. 

Taxpayers  vs.  Tax  Collector j  p,  1039. 

The  towns  and  cities  may  call  an  election  within  their  respective 
limits  to  decide  as  to  local  option,  one  year  after  an  election  has 
been  held  under  police  jury  ordinance  as  to  the  same  matter. 

The  parish  action  controls  the  lesser  political  division  within  the 
parish,  as  if  the  election  had  been  held  by  authority  of  the  town 
or  city,  but  it  can  have  no  more  effect  than  if  the  election  had 
been  held  under  the  authority  of  the  city  or  town. 

Police  Jury  vs.  Toum  of  Mansfield^  p,  796. 

The  plaintiff,  contesting  an  election,  relying  on  a  paper  purporting  to 
be  tally  list  of  the  votes,  not  attested  by  the  commissioners 
appointed  by  the  Board  of  Supervisors,  and  on  ballots  with  the 
paper  delivered  to  the  clerk  of  the  court  by  one  of  such  commis- 
sioners and  a  person  not  shown  to  have  had  any  official  relation 
to  the  election,  the  plaintiff  producing  no  supporting  testimony 
that  the  paper  and  ballots  exhibit  the  result  of  the  election,  has 
no  cause  of  complaint,  if,  in  that  condition  of  the  proof,  the  jury 
give  controlling  effect  to  the  compilation  of  votes  and  proclama- 
tion by  the  Board  of  Supervisors  also  placed  before  the  jury, 
announcing  the  election  of  defendant;  under  the  law,  that 
proclamation  standing  as  evidence  of  defendant's  election,  unless 
overthrown  by  proof.     Election  act  of  1894,  No.  181,  Sees.  36, 

37,  40,  42. 

Jones  vs.  Freeman^  p,  566. 

ESTOPPEL. 

Interveners  in  an  action  of  slander  of  title,  having  joined  the  plain- 
tiff for  the  purpose  of  making  common  cause  in  resisting  the 
claims  of  the  defendant,  and  its  attempt  to  sell  the  property  in 
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controversy  pendente  lite,  but  at  the  eame  time  setting  np  title 
in  themselves  adverse  to  that  of  the  plaintiff,  can  not  be  said  to 
have  adopted  the  allegations  of  the  plaintiff's  petition,  and 
bound  themselves  by  a  Judicial  estoppel  precluding  them  from 
bringing  a  new  suit  adversely  thereto. 

Besaon  vb.  Mayor ^  p.  272. 

The  party  who  receives  payments  for  liquidators  appointed  by 
the  court  can  not  afterward  call  on  the  court  to  annul  the 
appointments ;  no  reservation  in  the  receipts  will  entitle  him  to 
demand  of  the  court  the  annulling  of  the  appointment  of  the 
liquidators  recognized  by  his  participation  in  the  fruits  of  their 
administration.     Rouge  vs.  Lafargue,  998. 

Sentell^  Executor ,  vs.  Hewitt ^  p.  1021. 

Estoppels  are  not  favored  in  law,  particularly  when  they  are  sought 
to  be  brought  to  bear  against  an  examination  by  the  courts  into 
the  legality  of  the  actions  of  municipal  councils,  which  involve 
the  interests  of  the  citizens  and  taxpayers  of  the  corporation, 
and  in  which  the  members  themselves  are  not  personally  and 
directly  conceroed,  and  particularly  when  a  claim  is  made  of  the 
absolute  want  of  power  on  the  part  of  a  political  body  whose 
authority  is  set  up  to  justify  an  act  sought  to  be  enforced  to  con- 
fer power  to  do  such  act.    Torian  vs.  Spazet,  47  An.  606. 

State  ex  rel,  Ferguson  vs.  Mayor^  p.  1748. 

EVroENCE. 

The  books  of  a  corporation  are  admissible  in  evidence  to  prove  the 
claim  of  a  creditor  as  against  other  creditors,  if  it  is  shown  that 
they  are  correctly  kept,  and  all  the  circumstances  support  the 
entries  as  to  their  verity. 

Banking  Company  vs.  Leeds  <fir  Ck>.,  p.  123. 

Parol  evidence  not  admissible  to  prove  title  to  real  estate. 

Qaudet  vs.  His  Wife,  p.  984. 

The  failure  to  call  a  witness  does  not  justify  an  arbitrary  presump- 
tion of  suppression  of  testimony,  of  material  facts. 

Failure  to  find  the  money  at  the  death  of  the  party  for  which  the 
bonds  were  sold  not  incompatible  with  the  theory  of  their  actual 
sale  nine  months  beforis. 

Succession  of  Baptiste  Rayssiguier  vs.  Fourchy  and  Darcourt,  p.  1627. 
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The  plea  of  forgery  of  a  paper  held  by  one  of  the  heirs  is  not  sns- 
tained  by  a  preponderance  of  evidence.  In  matter  suggesting 
fraud  and  crime  on  the  one  hand,  and  integrity  and  fairness  is 
claimed  on  the  other  (in  defence  against  the  charge) ,  the  latter 
should  prevail,  unless  the  evidence  shows  that  the  crime  was 
committed. 

Altering  a  written  instrument  in  any  immaterial  point,  without  con- 
sent, is  not  of  itself  cause  to  avoid  the  instrument. 

The  collation  claimed  was  not  allowed,  as  the  weight  of  the  evidence 
sustained  the  plea  of  its  settlement. 

Hottinger  V8.  Hottinger,  p.  1688. 

ESXBOUTOR. 

The  law  fixes  the  commissions  of  an  executor  at  two  and  one -half 
per  centum  on  the  amount  of  the  estimate  in  the  inventory ;  but 
he  is  entitled  to  five  per  centum  on  amouot  of  rents  and  reve- 
nues which  have  come  into  his  hands  in  the  course  of  adminis- 
tration, provided  same  are  not  amounts  which  are  covered  by 

the  inventory. 

Suocesaion  of  Robertson ,  p.  81. 

EXECUTORS. 

This  suit  was  to  recover  on  a  guanf urn  meruit  for  professional  services. 

The  guardian  who  was  sued  for  the  value  of  the  services  bad  author- 
ity to  sue ;  it  follows  that  whilst  present,  in  point  of  view  of  the 
law,  she  could  be  made  a  party  defendant. 

The  provisions  of  the  will  could  be  defended,  and  the  professional 
services  for  the  defence  charged  against  the  estates  of  those  by 
whom  they  had  been  made. 

The  heirs,  even  after  they  had  been  placed  in  possession  (under  a 
decree  not  shown  final)  may  be  impleaded  for  a  succession  debt. 
They  received  the  property  cum  onere. 

The  executor  ^as  not  condemned  personally  to  pay  costs,  and  there- 
fore the  judgment  pleailed  as  res  judicata  did  not  have  the  effect 
of  the  thing  adjudged. 

The  commission  that  an  executor  may  receive  is  not  such  a  pecuniary 
interest  as  will,  on  the  ground  of  interest,  render  him  personally 
responsible  for  the  fee  of  counsel  employed  to  defend  the  will 
under  which  he  received  his  letters  of  administration. 

Fenner^  Henderson  &  Fenner  et  ala.  va.  SucceBsion  of  McOan,  p.  600. 
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EXECUTORS— Continued. 

The  law  fixes  compensation  of  executors,  and  courts  are  powerless 
alike  to  diminish  or  increase  it. 

Where  husband  dies  and  entire  community  property  is  inventoried 
in  his  succession  and  administered  there,  and  executor  charges 
two  and  a  half  per  cent,  commissions  on  the  whole,  he  will  not 
be  permitted,  on  becoming  executor  of  wife's  saccession  a  year 
later  (husband's  succession  being  still  under  administration) ,  to 
charge  two  and  a  half  per  cent,  commissions  on  wife's  portion  of 
community  property  inventoried  in  her  succession. 

Executor  charging  full  commissions  on  appraised  value  of  property 
of  estate  under  his  administration,  can  not  make  additional 
charges  as  trustee,  of  tea  per  cent,  upon  revenues  of  the  suc- 
cession coming  into  his  hands. 

Succession  of  McCan,  p.  968. 

EXEMPTION. 

The  readiness  for  immediate  use  of  an  article  of  wood  which  is  man- 
ufactured has  been  uniformly  held  the  test  of  constitutional 
exemption  from  taxation. 

W kited  &  Wheeless  vs.  Assessor ^  p.  325. 

EXEMPTION  FROM  TAXATION. 

It  was  not  intended  by  the  Art.  207  of  the  Oonstilution  of  this  State 
that  a  mill  should  be  granted  exemption  from  taxation  for  the 
production  of  cotton  seed  meal,  which  in  fact  should  be  used  for 
food  purposes  and  not  as  a  fertilizer,  or  contemplated  that  the 
assessor  or  tax  collector  should  be  called  upon  in  each  case  to  go 
into  an  examination  of  the  pro  rata  actually  used  for  fertilizers 
or  for  food  purposes. 

Cotton  Oil  Company  vs.  McOee,  Presidentj  p,  760. 

The  claimant  for  exemption  from  the  payment  of  taxes  did  not 
employ  five  hands  in  operating  the  property  used  in  the  manu- 
facture of  articles  of  wood. 

A  manufactory  of  articles  of  wood  is  exempt  only  where  five  hands 
or  more  are  employed. 
Manufacturing  and  Creosoting  Company  in  Liquidaitionf  p.  926. 
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EXPROPRIATION. 

Property  by  reason  of  its  situation  away  from  the  Mi^iasippi  river, 
owing  no  servitude  for  levees,  must  be  paid  for  when  expropri- 
ated for  a  levee  in  the  rear  of  the  city  constructed  by  the 
Orleans  Levee  Board.  Const.,  Art.  156;  0.  0.,  Arts.  665  e£  seg. ; 
34  An.  494;  48  An.  275;  160  U.  S.  468.  Damage  to  the  property 
of  the  owner,  or  loss  in  respect  to  the  property  incident  to  the 
expropriation,  entitles  him  to  compensation,  although  there  is 
no  taking  of  the  property. 

The  right  to  compensation  for  property  taken  for  public  use  is  not  to 
be  denied  on  the  ground  that  the  expropriation  is  the  exercise  of 
the  police  power. 

BaUroad  Company  va.  Levee  Commi88ioner8,  p.  570. 

The  court  recognizes  that  property  in  use  by  a  railroad  company, 
whether  acquired  by  expropriation  or  purchase,  can  not  be 
expropriated  by  another  without  legislative  directions,  either 
expressly  or  by  necessary  implication ;  but  in  this  case  the  court 
finds  no  such  use.  Oooley  Constitutional  Limitations,  page  539 ; 
1  Woods  Railway  Law,  Sec.  229;  43  Conn.  234;  62  Mich.  564. 

The  necessity  to  the  expropriating  railroad  corporations  of  the  land 
proposed  to  be  taken  is  to  be  understood  in  a  reasonable  sense 
with  due  regard  to  the  needs  of  the  corporation,  hence  the 
directness  of  the  route,  the  character  of  the  ground,  facilities  of 
construction,  with  other  elements  of  judicious  selection,  and  cer- 
tainly the  ordinance  designating  the  right  of  way  of  the  corpo- 
rations are  appropriate  guides  in  exercising  Jbheir  right  of  expro- 
priation. Lewis  on  Eminent  Domain,  Sec.  267;  82  Ala.  297;  39 
English  and  American  RaUway  Cases,  p.  13. 

Railroad  Company  vs.  Railroad  Company ^  p.  29. 
Railroad  Company  ve,  Roberta,  p.  869. 

Under  the  provisions  of  Act  124  of  1880  and  the  act  of  the  Congress 
of  the  United  States  with  reference  to  the  construction  and 
maintenance  of  telegraph  lines,  nothing  more  than  an  easement 
or  right  of  way  was  intended  to  be  authorized  to  be  acquired  by 
telegraph  and  telephone  companies  on  rights  of  way  already 
appropri9ted  or  expropriated.  The  lawmaker  did  not  intend  to 
abridge  the  franchise  of  the  corporation  already  holding  poses- 
sion  or  to  cast  affirmative  active  duties  upon  them  in  respect  to 
such  lines  as  might  be  constructed  upon  their  right  of  way. 
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BXPROPRI ATION— Otrntinued. 

Under  such  circnmBtances  the  words  ''value  of  the  property  to  be 
appropriated  "  (0.  G.  2623)  mean  '*  value  of  the  use  and  occu- 
pation of  the  property  to  be  appropriated." 

''  In  determining  what  is  a  fair  compensation  for  the  use  and  occu- 
pation of  the  land  sought  to  be  expropriated,  the  improved 
condition  of  the  land  is  a  proper  element  to  be  considered.  The 
defendants  are  not  entitled  to  recover  the  original  cost  of  the 
improvements,  but  are  entitled  to  a  reasonable  remuneration  in 
view  of  the  same." 

Postal  Telegraph  Company  vs.  Railway  Company,  p.  1270. 

EXPERTS. 

See  Criminal  Law. 

FEES  OF  COUNSEL. 

When  counsel  fees  are  claimed  and  when  testimony  has  been  taken 
upon  that  subject,  it  is  the  duty  of  the  court  to  bring  to  bear  its 
knowledge  of  the  value  of  the  services  of  counsel  from  an 
examination  of  the  record  in  which  they  were  rendered ;  but  it 
should  not,  when  no  evidence  at  all  has  been  taken,  attempt  to 
fix  such  value,  even  by  consent  and  request  of  litigants.  State 
ex  rel.  Abraham  vs.  Judge,  48  An.  889. 

Oathe  V8.  Brouasard,  p.  312. 

FIRE  INSURANCE. 

The  plaintiff  sued  for  amount  due  on  property  destroyed  by  fire. 

Appraisement  Waived, — Having  in  the  answer  denied  all  liability,  the 
defendant  was  without  right  to  sustain  the  plea  of  want  of 
appraisement  as  a  condition  precedent  to  filing  suit,  although 
the  policy  contained  a  stipulation  relating  to  appraisement. 

The  D^endanVs  Denial  of  Liability  was  in  Effect  a  Waiver. — ^If  the 
defendant  was  not  liable  there  was  nothing  to  appraise.  More- 
over there  was  no  such  demand  made  to  at  once  proceed  with 
an  appraisement  as  the  law  contemplates  should  be  made  by  one 
claiming  an  appraisement  under  the  terms  of  a  policy. 

BaUlie  <£r  Co,  vs.  Assurance  Company,  p.  658. 
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FIRE  INSURANCE— Cbwtmtted.  I 

Proof  of  LoM.-^Acts  do  not  give  rise  to  a  preaamption  of  fraud  if  tbey 
conld  b€  accoanted  for  on  the  basis  of  good  faith  and  honesty. 

Liquidators  for  Plaintiff. — ^The  right  of  parties  to  represent  a  corpora- 
tion not  contested  in  the  coorts  of  first  instance  can  not  be 
examined  on  appeal. 

Evidence  of  Value. — ^From  necessity  the  opinion  of  ordinary  witnesses 
acquainted  with  the  value  of  property  is  admitted,  although 
they  are  not  experts  in  matters  of  value. 

Id.,  p.  669. 

f  OREION  CORPORATION. 

A  foreign  corporation  lending  money  to  a  resident  of  this  State^ 
through  brokers  domiciled  out  of  the  State,  does  not  come  within 
the  meaning  of  Art.  286  of  the  Constitution  of  the  State. 

Mortgage  Ckympany  vs.  Ogden^  p,  8» 

If  the  seized  debtor  obtains  credit  for  the  amount  of  his  debt  he  can 
not  object  to  any  arrangement  made  by  the  plaintiff  with  the 
purchaser.  All  the  debtor  could  require  would  be  that  the  debt 
should  be  declared  discharged.  Bandin  vs.  Roliff,  1  N.  S.  166; 
8  N.  S.  100. 

A  sale  of  minor's  property,  through  executory  process,  taken  con- 
tradictorily with  their  father  as  their  tutor,  is  valid,  though  no 
certificate  of  the  amount  of  the  inventory  of  the  property  of 
the  minors  has  been  recorded  as  required  by  law,  when  the 
father,  having  been  appointed  as  their  natural  tutor  by  the 
court,  has  taken  an  oath  as  such  and  letters  of  tutorship  hav& 
issued  to  him.  The  father  has  the  right  under  such  cir- 
cumstances to  stand  in  judgment  defensively  for  the  minors  as  a 
tutor  ad  hoc,  under  Art.  313  of  the  Civil  Code,  even  though  he 
be  not  authorized  to  administer  generally  as  tutor. 

Land  and  Mortgage  Company  V8.  Peirce,  p.  390. 

FRUITS  AND  REVENUES. 

Trees  standing  by  the  roots  on  property  at  the  time  of  its  seizure, 
which  are  cut  down  by  a  trespasser  pending  the  same,  are  not 
to  be  classed  as  ^^  fruits  ^^  or  ^*  revenues  ^^  of  the  land.  If  they 
are  still  upon  the  property  at  the  time  of  the  judicial  sale  thereof,, 
not  having  been  specially   withdrawn   from  falling  under  the 
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FRUITS  AND  REVENUES— Ocwtinwed. 

operation  of  the  Bale,  nor  made  the  subject  of  a  Bpecial  separ- 
ate adjudication,  they  pabs  to  the  purchaser  of  the  land  as  part 
of  his  purchase.  Frank  vs.  Magee^  p.  1260. 

FUNDING  BOARD. 
See  Bonds. 

FUNDS. 

Funds  haying  been  misapplied  by  the  tutor,  while  the  property  was 
under  his  administration,  the  tutor  thereby  became  indebted, 
and  not  the  succession  from  which  the  funds  were  realized.  A 
succession  is  not  bound  for  amounts  received  by  the  tutor  for 
account  of  his  ward. 

FUnveVy  King  dr  Putnam  vs,  Myrick,  p.  824. 


HABEAS  CORPUS. 

The  District  Court  had  jurisdiction  over  the  case.  This  court,  upon 
an  application  for  a  writ  of  habeas  corpus,  declined  to  oust  the 
District  Court  of  jurisdiction. 

The  court  is  without  authority  in  these  proceedings  to  determine 
whether  the  jury  was  discharged  with  cause  sufficient  or  without 
cause.  The  law  presumes  that  there  was  sufficient  cause  until 
the  contrary  appears.  The  writ  of  habeas  corpus  is  not  the 
proper  remedy  to  bring  up  the  questions  Involved  for  review. 
It  was  within  the  power  and  duty  of  the  District  Court  to  dis- 
charge the  jury  lor  gross  irregularities  which  would  have  vitiated 
the  verdict.  The  irregalarities  charged  can  not  be  reviewed  on 
haheas  corpus.  For  the  purpose  of  discharging  the  applicant,  the 
court  will  not  on  habeas  corpus  consider  the  sufficiency  of  facts 
relied  on  as  evidencing  former  jeopardy. 

This  court  may  inquire,  under  a  writ  of  habeas  corpus,  into  the 
jurisdiction  of  the  court  over  the  one  condemned,  but  can  not 
correct  errors  in  proceedings  and  vacate  an  order  under  which 
the  accused  is  held  for  trial.  In  a  case  presenting  a  similar  issue 
this  court  discharged  the  rule  nisi  and  denied  the  application. 
46  An.  810;  Church  on  Habeas  Corpus,  Sec.  264;  «0  N.  Y.  Court 
of  Appeals,  670. 


INDEX.  1868 

HABEAS   OORFVS— Continued. 

Out  statutes  have  not  enlarged  the  functions  of  the  writ  as  interpreted 

under  the  common  law.    The  as9isrnment  of  errors  does  not  add 

to  the  functions  of  the  writ  of  haheaa  corpuB, 

Ex  rel.  Courtney f  p.  685. 

HEIRS. 

The  heirs  of  a  deceased  wife  are  not  bound  to  await  a  liquidation  of 

the  community  before  resorting  to  a  petitory  action  to  recover 

their  share  of  the  community.     Murphy  vs.  Jury  &  Gillis,  9  An. 

785;  Tugwell  vs.  Tugwell,  82  An.  848;  Glasscock  vs.  Olark,  88 

An.  584. 

Ogden  vs,  UniverHtyj  p.  190. 

On  this  appeal,  it  is  manifest,  that  the  accepting  heirs  had  accepted 
the  succession  before  the  renouncing  heir  had  attempted  to 
revoke  her  renunciation  and  claimed  all  the  advantages  and 
benefits  resulting  from  the  renunciation. 

Heirs  duly  cited,  who  do  not  object,  but  on  the  contrary,  practically 
accept  the  account  as  correct,  the  account  being  approved  and 
homologated,  inherit  the  rights  (and  charges)  of  the  estate^ 
including  the  accretion,  for  the  benefit  of  the  heirs  who  have 
accepted. 

One  who  renounces  can  not  revoke  her  renunciation  after  her 
co-heirs  and  co- legatees  have  accepted  the  succession. 

Sucoestion  of  Hymel^  p.  462. 

Creditors  are  not  entitled  to  notice  of  the  application  of  the  heir  for 
recognition  and  to  be  put  in  possession  of  the  succession  prop- 
erty, the  creditor's  right  is  security  from  the  heirs.  0.  P.,  Arts. 
1000  et  seg..  Revised  Statutes,  8678;  G.  C.  1671. 

Without  an  executory  title  against  the  heir,  the  'Creditor  can  not 
seize  the  property  in  the  hands  of  the  heir,  he  acquires  from  the 
deceased.     0.  P.,  Arts.  64  et  aeq.;   1  An.  264. 

Hart  V8,  Connolly,  p.  1687. 

HEIRS  IN  POSSESSION. 

Conceding  that  the  co-heir  was  indebted  to  the  succession — a  debt 
incurred  since  the  succession  was  opened — the  portion  of  each 
heir  in  the  realty  was  not  subject  to  reduction  (as  against  a  third 
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penoD)  in  order  to  eqoAlixe  the  shares.  The  co-heir  had  the 
light  to  mortgage  hie  portion  to  the  plaintiif  free  from  aajr  deim 
for  collation. 

Flewer^  King  ds  Pmiwam  c«.  M^friek^  p.  8S1. 


HUSBAND  AND  WIFE. 

If  a  person  who  marries  again  has  children  of  his  or  her  preceding 
marriage  he  or  she  can  not  dispose  of  the  property  giTen 
or  bequeathed  to  him  or  her  by  the  deceased  spouse,  or  which 
came  to  him  or  her  from  a  brother  or  sister  of  any  of  the 
chUdren  who  remain.  This  property  by  the  second  marriage 
becomes  the  property  of  the  children  of  the  preceding  marriage, 
and  the  spoose  who  marries  again  has  only  the  nsnfmct  of  it. 
Art.  1758  C.  C. ;  Scott  ys.  Doremns,  10  An.  679;  Saccession  of 
Hale,  26  An.  201. 

Property  so  held  by  a  snryiying  hnsband  reverts  by  his  second  mar- 
riage, notwithstanding  the  alienations  which  he  may  have  made 
when  holding  nnder  his  defeasible  title,  and  the  property  returns 
free  from  all  mortgages  and  incumbrances.  C.  C.  484,  548,  782, 
789,  1842,  1608,  1521,  1522,  1555,  1558,  8268. 

Where  a  sunriving  husband  transfers  an  interest  in  a  piece  of  prop- 
erty which  had  been  bequeathed  to  him  by  his  wife,  to  a  third 
person,  and  such  third  person  provokes  subsequently  a  partition 
by  licitation  of  the  property  l>etween  himself  and  his  vendor, 
and  at  such  sale  the  vendor  becomes  the  purchaser,  matters 
stand  as  to  the  effect  of  the  reversion  of  the  property  by 
the  second  marriage  as  if  the  property  had  been  always  held  by 
the  original  title.  Where  a  piece  of  property  is  held  in  indivi- 
sion  between  a  surviving  hnsband  (holding  an  interest  thereon 
under  a  legacy  from  his  deceased  wife,  also  an  independent 
interest  elsewhere  acquired)  the  children  of  such  surviving 
spouse,  and  a  third  person,  and  such  third  person  provoked  a 
partition  by  licitation  of  the  property  at  which  the  father 
bought,  be  acquired  a  valid  title  to  the  whole,  notwithstanding 
there  was  an  error  at  the  time  of  the  sale  as  to  the  extent  of  the 
interest  of  the  variouB  joint  owners  by  reason  of  the  fact  that 
the  portion  of  the  interest  held  by  the  father  from  his  wife,  and 
then  by  reason  of  his  second  marriage  reverted  to  his  children. 
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HUSBAND   AND   WIFE— Con«»u«d. 

The  minors  were  in  coart  as  defendants  through  special  tators, 
and  the  parties  litigating  were  in  reality  all  joint  owners.  The 
only  effect  of  the  error  would  be  that  in  the  nltimate  partition- 
ing or  diyision  as  between  the  father  and  his  children  he  would 
be  chargeable  toward  the  minors  for  the  amount  of  their  actual 

interest  in  the  property. 

Zeigler  V8,  Creditore,  p.  144. 

It  is  elementary  that  the  mere  acceptance  and  personal  use  of  the 
wife' 9  funds  creates  an  indebtedness  in  her  favor  and  against  her 
husband,  and  that  the  husband  being  legally  capacitated  to 
administer  his  wife's  paraphernal  property,  he  is  competent  to 
administer  same  as  mandatory,  and  without  any  formal  power  of 
attorney,  the  husband's  management  of  his  wife's  affairs  being 
regarded  as  sufficient,  if  known  to  and  acquiesced  in  by  her. 

In  the  instant  case  the  wife's  paraphernal  funds  having  first  gone 
into  the  partnership  of  which  her  husband  was  a  member,  and 
afterward  into  the  corporation  of  which  he  was  and  is  a  stock- 
holder, and  been  used  in  their  business,  several  important  con- 
sequences flow  from  their  transactions,  viz. : 

1.  The  establishment  of  a  debt  of  the  husband  to  the  wife. 

2.  That  said  indebtedness  remains  absolutely  imprescriptible  in  so 

far  as  the  husband  is  concerned,  so  long  as  the  marriage  exists 
between  him  and  his  wife  as  the  creditor,  notwithstanding  the 
latter  be  judicially  separated  from  him. 

Leeda  dr  Co,  in  Liquidation^  p.  601. 

In  this  suit  by  the  wife  against  the  husband  for  separation  of  prop- 
erty, there  was  nothing  to  show  that  the  judgment  was  procured 
with  fraudulent  intent.  The  inactivity  and  silence  of  the  hus- 
band in  the  matter  of  irregularities  in  the  case  has  no  greater 
effect  than  such  conduct  of  any  other  debtor  sued  would  have. 
There  was  nothing  done  in  contravention  of  a  prohibitory  law 
(whose  chief  object  is  public  utility) ,  from  which  individuals  can 
not  derogate. 

The  irregularity  did  not  go  to  the  jurisdiction;   the  judgment  was, 

therefore,  not  assailable  collaterally,  although  procured  by  the 

wife  against  her  husband.     Objection  to  *'  defect  of  form,"  not 

jurisdictional,  could  not  be  urged  in  the  intervention  proceedings. 

Brewing  Association  vs.  McQowan^  p.  681. 
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INDIANS. 

There  are  oo  iDdians  in  LoDiBiaDs  under  the  protection  of  the  Fed- 
eral Gtovernment,  living  on  reBervations  set  apart  for  them  by 
that  goyemment,  maintaining  tribal  relations.  The  State  courts 
therefore  have  jurisdiction  over  them  for  offences  committed  by 

them. 

State  of  Louisiana  vs.  Fulgence  Chiqui^  p.  181. 

INJUNCTION. 

Courts  have  no  power  to  enjoin  the  creditor  from  suing  his  debtor^ 
merely  because  the  suit  is  brought  in  another  State  to  subject  to 
the  creditor's  demand  the  debt  contracted  here  by  the  corpora- 
tion domiciled  in  that  State  with  an  agent  here  to  represent  it, 
and  because  this  is  the  domicile  of  the  debtor. 

Soap  Works  vs,  Lambert^  p,  459. 

An  injunction  will  not  issue  to  sustain  the  execution  of  a  criminal 

statute. 

Leccwrt  vs.  Oaster,  fifupt.,  p.  487. 

INSANITY. 

The  trial  judge  did  not  err  in  refusing  to  grant  the  application  for  an 

inquisition  of  lunacy  involving,  if  granted,  a  consideration  of 

question  of  insanity  of  a  date  prior  to  the  trial  by  the  jury  of  a 

plea  of  insanity,  and  not  involving  a  question  of  insanity  arising 

after  conviction. 

Paine  vs.  Judge^  p.  1600. 

INSOLVENCY. 

The  oath  of  a  proxy  of  a  creditor  must  be  direct  and  positive  as  to 
the  existence  of  the  debt.  '^  From  the  best  of  his  knowledge  and 
belief  "  is  not  sufiQcient,  as  this  shows  on  its  face  that  the  knowl- 
edge is  derivative.  But  where  the  oath  of  a  proxy  is  direct, 
positive  and  unequivocal,  this  authorizes  the  proxy  to  vote  at 
the  meeting  of  creditors. 

The  validity  of  the  debt  can  only  be  questioned  in  an  opposition  to 

the  distribution  of  the  fund. 

Pinsky  vs.  Besweber^  p.  246. 

Where  upon  a  rule  taken  upon  a  party  to  show  cause  why  he  should 
not  be  punished  for  contempt  for  failing  to  obey  an  order  of 
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court  directing  him  to  make  a  cession  of  his  property  he 
attempted  nnsnccessfnlly  to  justify  his  action  by  claiming  that 
he  had  appealed  from  such  order,  and  that  his  appeal,  thoagh 
under  bond  simply  for  costs,  had  stayed  the  execution  of  the 
judgment  and  divested  the  District  Court  of  jurisdiction,  he 
should,  when  ordered  to  be  imprisoned  for  contempt  if  he  did 
not  obey  the  order  within  a  fixed  delay,  have  applied  to  the 
Supreme  Court  for  a  writ  of  prohibition  or  certiorari.  He  can 
not,  after  having  made  the  cession  as  ordered  and  done  away 
with  the  order  of  imprisonment,  bring  up  and  have  tested 
through  a  devolutive  appeal  from  the  action  of  the  court  on  the 
the  rule  for  contempt,  the  legality  or  correctness  of  that  order* 
He  can  not  substitute  a  devolutive  appeal  from  an  executed 
judgment  for  a  prohibition  or  certiorari. 

An  issue  incidentally  thrown  into  a  pending  suit  solely  for  the  pur- 
pose of  determining  the  conclusions  to  be  reached  in  the  latter, 
can  not,  when  the  real  issue  in  the  case  has  been  finally  dis- 
posed of,  be  detached  from  it  and  made  the  subject  of  a  separate 
and  independent  appeal.  Succession  of  Rose,  48  An.  423; 
Oathe  and  Broussard  vs.  Hiriart,  49  An.  818.  Where  a  party 
ordered  to  make  a  cession  of  his  property  subsequently  makes 
the  surrender  as  ordered  by  the  court,  asking  that  his  cession  be 
accepted,  and  that  he  be  fully  discharged,  and  a  meeting  of 
creditors  is  held  on  his  own  petition  and  a  syndic  nominated  and 
elected,  he  takes  his  case  outside  and  beyond  the  doctrine  of 
the  decisions  in  Factors  and  Traders'  Insurance  Co.  vs.  Har- 
bor Protection  Co.,  87  An.  288,  and  Cuney  vs.  Dudley,  6  R.  77, 
and  forfeits  his  right  of  appeal  by  voluntary  acquiescence. 

Drew  V8.  Creditor 8,  p.  1641. 

INSOLVENT— TRANSFER   BY   AN. 

Not  an  Illegal  Act, — Under  a  revocatory  action  a  transfer  by  an  insol- 
vent debtor  to  one  creditor  will  not  be  annulled  or  rescinded 
unless  it  is  shown  that  it  was  to  the  prejudice  of  other  creditors; 
and  that  to  the  knowledge  of  the  transferee,  the  debtor  was 
insolvent. 

Sentell,  Executor^  V8.  Heuritt,  p.  1021. 
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INSURANCE. 

Question  preeented  is  whether  insurance  effected  by  mortgages  is 
*'  other  insurance  "  in  the  sense  prohibited  by  {Mdor  policy  taken 
out  by  owner  of  property. 

Held:  That  the  interest  of  mortgagee  is  distinct  from  that  of  mort- 
gagor and  is  insurable. 

That  where  mortgagee,  of  bis  own  motion,  takes  out  insurance  in 
name  of  mortgagor,  or  owner  of  property,  without  authoriza- 
tion of  latter,  and  causes  the  loss,  if  any,  to  be  made  payable  to 
bim  (mortgagee)  it  is,  in  effect,  insurance  by  mortgagee  of  his 
interest  for  bis  account. 

That  such  insurance  is  not  *'  other  insurance  "  which  vitiates  prior 
policy  of  mortgagor. 

That  to  constitute  '*  other  insurance,"  avoiding  previous  policy,  the 
additional  insurance  must  be  upon  the  same  subject,  risk  and 
interest,  effected  by  the  same  insured,  or  for  his  benefit,  or  with 
bis  knowledge,  or  consent;  that  neither  identity  of  name  or 
identity  of  property  is  decisive  upon  the  question — the  interest 
covered  by  the  policies  must  also  be  identical. 

That  the  rule  governing  a  provision  for  apportionment  of  the  loss 
where  there  is  other  insurance,  is  that  such  apportionment  only 
takes  place  where  the  insurance  covers  the  same  interest. 

Cannon  V8.  Home  Insurance  Ckympany,  p.  1367. 

See  Fire  and  Accident  Insurance. 

INTEREST. 

The  sale  in  a  succession  of  property  on  which  there  are  mortgages, 
and  the  payment  of  the  proceeds  of  sale  into  the  hands  of  the 
administrator  do  not  stop  the  running  of  interest  on  the  claims. 
Interest  runs  on  each  claim  until  paid.  Caldwell  vs.  Creditors, 
9  La.  266;  Bronson  vs.  Baker's  Creditors,  1  La.  409;  Smalley 
vs.  Creditors,  8  An.  386;  Blouin  vs.  Liquidators  of  Hart  & 
Hubert,  80  An.  716. 

Zeigler  vs.  Creditors,  p.  144. 

The  Code  declares  that  if  any  one  shall  pay  a  higher  rate  of  interest 
than  five  per  cent,  per  annum,  he  may  sue  for  and  recover  the 
same  back  within  twelve  months  from  the  time  of  such  payment, 
and  that  declaration  clearly  signifies  that  the  legislative  purpose 
was  to  bring  such  a  right  of  action  within  the  shortest  reason- 
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able  limit,  as  a  means  of  discouraging  same  as  far  as  it  was  prac- 
ticable, and  of  compelling  a  resort  to  this  method  of  relief  while 
the  transactions  were  of  recent  origin,  and  proof  of  them  within 
easy  reach. 

Within  the  intendment  of  the  declaration  of  the  Civil  Code,  Art. 
2924,  that  the  rate  of  eight  per  centum  **  must  be  fixed  in  writ- 
ing," we  do  not  consider  it  even  a  doubtful  proposition,  that  a 
debtor  and  creditor  may  deal  with  their  accounts  as  they  choose, 
and  compute  and  carry  into  a  settlement  thereof  any  amount  o^ 
interest  they  please — the  only  restraint  it  places  upon  the  con- 
tracting power  of  parties  being  that  they  shall  not  stipulate  for 
the  payment  of  more  than  eight  per  cent,  after  maturity, 

Leeds  &  Co.  in  Liquidation^  p.  602. 

INTERROGATORIES   ON   FACTS   AND    ARTICLES. 

Whilb  it  is  true  that  the  interrogatories  propounded  under  the 
articles  of  the  Code  of  Practice  are  designated  as  ^'  Interroga- 
tories on  Facts  and  Articles,"  it  does  not  follow  necessarily  from 
this  that  all  the  rules  governing,  interrogatories  propounded 
under  Art.  361  should  also  apply  and  control  those  propounded 
under  Arts.  246  et  seq.  It  may  be  that  the  District  Judge  would 
have  the  *' power"  to  order  in  some  particular  case  that  the 
garnishee's  original  answers  be  made  orally  in  open  court,  and 
enforce  his  order  by  way  of  penalty,  but  this  is  something  other 
than  that  a  creditor  should  have  an  absolute  right  to  require 
him  to  take  such  action  and  to  force  him  to  do  so  through 
a  mandamus  when  he  declines. 

Ex  rel.  Sintes  vs.  Judge^  p.  696. 

JUDGMENT  BY  DEFAULT. 

The  defendant  has  waived  citation,  but  not  the  legal  delays.  The 
default  was  prematurely  entered. 

There  was  nothing  irregular  about  the  waiver  of  the  citation  and 
nothing  to  give  rise  to  a  presumption  that  the  defendant  con- 
fessed judgment,  or  admitted  the  correctness  of  the  demand. 

The  court  had  jurisdiction.  A  judgment  can  not  be  impeached  in  any 
collateral  proceedings  on  account  of  errors  or  irregularities  not 
jurisdictional. 

A  premature  judgment  by  default  was  not  an  absolute  nullity. 

Brewing  Association  vs.  McGowan,  p.  631. 
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JUDGMENT. 

The  Legislature  has  the  right  to  authorize  salts  against  the  State. 
The  authority  to  sue  covers  authority  to  bring  au  action  to  prevent 
prescription  of  the  judgment  obtained  under  the  original  author- 
ity granted. 

The  judgment  is  only  the  evidence  of  a  right,  and  the  revival  ha» 
naught  to  do  with  the  means  of  enforcing  the  liability.  The 
grounds  and  objections  at  bar  are  within  the  control  of  the  legis- 
lative department.  They  can  not  be  of  any  avail  in  opposition 
to  an  application  to  revive  a  judgment. 

Carter  vs.  The  State,  p.  1487. 

The  judge  of  the  District  Oourt  has  the  authority  to  permit  an  exe- 
cution upon  a  judgment  after  the  suspensive  character  of  the 
appeal  had  expired. 

The  suspensive  appeal  having  been  dismissed,  and  the  judgment 
made  executory,  the  appellant,  who  had  the  right  of  appeal  from 
the  judgment  of  dismissal,  is  without  right  to  a  reversal  of  the 
judgment  under  the  supervisory  jurisdiction  of  the  Supreme  Oourt. 

There  was  no  injury  upon  which  to  base  a  writ  of  certiorari,  for  the 
relator  had  the  right  to  take  a  devolutive  appeal  after  the  order 
of  dismissal  of  the  suspensive  appeal  had  been  entered. 

Ex  rel.  Mineral  Springs  Company,  Limited,  V8,  King,  Judge,  p,  1527. 

The  judgments  of  the  District  Oourt  are  presumably  correct  and 
appellate  courts  are  justified  in  affirming  them  on  the  strength 
of  that  presumption  itself  when  counsel  do  not,  either  by  brief 
or  argument,  make  an  appearance  to  set  forth  the  specific 
grounds  of  complaint  which  they  could  urge  against  the  conclu- 
sions of  the  trial  judge.     Freyhan  vs.  Berry,  49  An.  306. 

Barber  Asphalt  Paving  Company  vs.  New  Orleans  &  CarroUton  Railroad 
Company,  p.  1608. 

JUDGES. 

When  the  judge  of  one  District  Oourt,  under  a  legal  system  of  inter- 
change, acts  in  another  or  upon  matters  properly  lodged  in  that 
court,  the  acts  done  by  him  must,  in  their  legal  effect,  be  held  aa 
if  performed  by  the  actual  judge  of  the  latter  district  acting 
within  his  jurisdiction  and  by  that  court.  Act  of  1856,  No.  255 
Sec.  13,  is  not  repealed  by  Act  No.  86  of  1870. 

Brigot  vs.  Brigot,  p.  1428. 

See  Oourts  of  Appeal. 
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LANDS. 

In  case  a  contention  arises  between  two  patentees  claiming  title  to 
sea  marsh  swamp  lands  from  the  State,  their  patents  being  of 
different  dates,  one  calling  for  unsurveyed  sea  marsh  and  the 
other  for  sections,  or  other  legal  subdivisions,  the  decision  must 
tarn  opon  the  determination  of  the  area  of  the  sea  marsh  which 
was  really  conveyed — the  patent  for  the  sea  marsh  being  the 
older  of  the  two. 

Under  the  jnrisprndence  and  statutes  of  Louisiana  governing  the 
entry  and  sale  of  swamp  and  marsh  land,  all  the  recitals  of 
patents  issued  therefor  are  to  be  considered  in  determining  the 
measure  or  quantity  of  land  conveyed. 

The  words  of  a  patent  specifying  the  quantity  as  ''  all  the  unsurveyed 
sea  marsh  west  of  lots  fronting  on  the  Mississippi  river"  are 
limited  and  explained  by  the  words ''containing  8840  acres;" 
and  reference  made  in  the  patent  ''  to  the  official  plat  of  the  sur- 
vey of  said  land  in  the  State  land  office"  was  doubtless  for  the 
purpose  of  verifying  and  confirming  the  statement  as  to  the  char- 
acter and  extent  of  the  area  of  land  which  was  sold. 

White  VB.  Lewy,  p,  1660. 

LAST  WILL. 

The  will  in  controversy  was  written  on  a  printed  heading. 

An  olographic  will  must  be  entirely  written,  dated  and  signed  by  the 
testator. 

However  conclusive  the  evidence  that  it  contains  the  dispositions  of 
the  testator,  it  is  none  the  less  null,  unless  the  essential  formal- 
ities are  complied  with. 

The  date  includes  the  year,  month  and  day,  any  one  of  which  being 
missing  is  fatal  to  the  validity  of  the  will. 

The  document  attests  the  *'  printed  heading"  and  shows  conclusively 
that  the  date  was  not  written  by  the  testator;  the  testimony  of 
witnesses  (whose  attention,  it  appears,  was  not  called  to  the 
printed  headlines)  ''  that  the  will  was  written  by  the  testator" 
will  not  overcome  the  fact  made  manifest  by  the  testament 
itself,  that  it  was  not  entirely  written  by  the  testator. 

Succession  of  Robertson,  p,  686. 

On  an  inquiry  into  the  testamentary  capacity  as  affected  by  drink  the 
point  of  time  under  investigation  is,  when  the  will  is  made,  if 
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the  testator  is  then  sober,  the  testamentafy  competency  exists. 
1  Jarman  on  Wills,  pp.  54,  55,  et  seg.;  15  La.  88. 

The  declaration  of  inability  or  ignorance  bow  to  write  or  si^n  his 
name,  attested  to  by  the  notary  in  his  certificate  to  the  nnncn- 
pative  will  by  pnblic  act,  takes  the  place  of  the  signature 
required  by  the  Code  of  a  testator  who  can  sign,  and  the  mark 
of  the  testator  unable,  or  who  knows  not  how  to  sign,  is 
unnecessary  to  such  will  accompanied  with  that  declaration. 
Civil  Code,  Arts.  1579,  1582,  1584;  4  Boilleuz,  p.  1U3.  When 
the  certificate  to  the  will  in  that  form  states  the  request  of  the 
notary  of  the  testator  to  sign,  and  her  answer  that  she  can  not 
because  she  knows  not  how,  it  imports  that  her  declaration  was 
made  to  the  notary. 

The  will  fortified  by  the  strongest  testimony  it  iethe  manifestation  of 
the  wishes  of  the  testator,  will  not  be  annulled  merely  because 
the  appropriate  phraseology  to  convey  her  dispositions  is  sug- 
gested by  the  notary.  4  Marcad6,  p.  16;  4  Boilleuz,  p.  99;  32 
An.  113,  and  authorities  there  cited. 

The  asserted  missing  memorandum  of  the  notary  taken  at  the  time 
of  the  intended  disposition  of  the  testatrix  affords  no  ground  to 
annul  the  will  in  view  of  the  explanation  of  witnesses  in  regard 
to  the  note  made  of  these  intended  dispositions. 

The  notary  may  address  a  few  questions  to  the  testator  to  develop 
and  render  more  clear  his  expressed  will ;  he  may  even  suggest 
words  that  the  testator  may  the  better  express  his  intent,  but 
he  should  gaard  against  any  suggestion  with  the  view  of  inflnenc* 
ing  the  testamentary  disposition.  ''The  dictation  of  the  will 
refers  to  substance,  not  style."  Landry  vs.  Tomatis,  32  An.  113. 

Held:  That  the  dictation  was  that  of  the  testatrix  within  the  intend- 
ment of  the  articles  of  the  Code. 

The  certificate  contained  the  usual  statement  in  regard  to  the  inability 
of  the  testatrix  to  sign,  and  affords  no  ground  to  annul  the  will. 
Heir8  of  Hennessey  vs.  Woulfe,  Executor^  p.  1376. 

LAWS. 

Act  59  of  1896  does  not  repeal  Sec.  792  of  the  Revised  Statutes. 
The  question  is  one  of  intention  of  the  Legislature. 


INDEX.  1863 

LAWS — Chntinued, 

By  making  it  possible  to  inflict  a  greater  punishment  of  a  similar 
character  to  the  punishment  under  the  old  law,  the  Legislature 
has  not  made  manifest  an  intention  to  repeal  the  old  law. 

State  V8.  Youngj  p.  70. 

An  act  is  general,  within  the  meaning  of  the  Oonstitutlon,  when  it 
relates  to  a  general  interest. 

Without  resorting  to  the  courts,  the  State  may  resume  some  con- 
trol over  property  of  which  the  general  public  has  the  use, 
without  the  necessity  of,  in  the  first  place,  resorting  to  the 
courts. 

Without  contravening  any  of  the  articles  of  the  Constitution,  a 
municipal  corporation  may  be  authorized  to  furnish  the  funds  to 
pay  the  value  of  the  property  expropriated. 

It  is  the  function  of  courts  to  deal  with  actual  issues.  Those  which 
may  arise  will  not  be  anticipated. 

Duffy  V8,  City  of  New  Orleans^  p,  114. 

Legislation  resulting  in  the  appointment  of  a  board  of  com- 
missioners with  functions  defined  does  not  necessarily  create  a 
corporation,  though  vested  with  some  of  the  essentials  to  the 
life  of  a  corporation. 

The  members  of  a  board  of  commissioners  may  be  appointed  by  the 
executive  in  matter  of  property  used  by  the  general  public, 
within  the  limits  of  a  municipal  corporation. 

Duffy  V8.  City  of  New  Orleans j  p.  114. 

The  principle  resting  on  national  comity  that  gives  to  the  law  of  the 
domicile  of  the  owner  extra-territorial  effect  with  respect  to 
his  movable  property,  does  not  exact  that  our  courts  should 
give  to  the  foreign  law  creating  a  title  to  movables  subject  to  the 
administration  of  a  succession  in  onr  courts,  when  that  title  is 
repugnant  to  the  text  and  spirit  of  our  law  of  inheritance,  placing 
as  the  foreign  law  does  the  natural  child  as  an  heir  on  the  same 
footing  as  the  brothers  and  sisters  of  the  deceased,  and  when  the 
court  is  called  on  to  enforce  such  foreign  law  to  the  prejudice  of 
the  Louisiana  heirs.  Story's  Conflict  of  Laws,  Sees.  18,  23,  25, 
550,  888,  362;  2  An.  599,  603;  11  An.  239;  10  An.  772;  5  N.  S. 
596;  2N.  S.  98. 

Succession  of  Pettit  p.  625. 
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LAWS— Omifnued. 

It  is  alleged  that  the  law,  which  is  the  fooDdatioo  of  the  proceediiigB 
complaioed  of,  is  anoonstitatioiial  on  the  icrovmd  that  it  w  s 
not  read  in  fnll  in  the  Senate;  and  this  ground  is  stated  for  pre- 
liminary writ  of  mandamus;  bat  the  original  enrolled  bill  show- 
ing a  contrary  state  of  facts  will  not  be  made  peremptory. 

Ez  rel.  Gurleif,  Syndic^  vs.  Judge,  p.  881. 

It  is  rare  that  abstract  principles  of  law  are  so  fixed  and  so  abeolnte 
as  not  to  t>e  modified  or  controlled  by  the  special  facte  of  the 
case  to  which  they  are  sought  to  be  applied. 

Ougman  vs.  Refinery  and  Railroad  Cknnpany,  1204. 

LEASE. 

The  lessor  has  a  doable  right,  a  right  of  pledge,  with  its  right 
of  detention  and  indaded  and  resaltant  right  of  preference,  and 
a  right  of  privilege  proper;  and,  thoagh  he  may  have  lost 
his  right  of  pledge  by  permitting,  with  his  consent,  the  object 
sabject  to  it  to  escape  from  his  grasp  of  detention,  he  can  still 
fall  back  for  security  upon  his  privilege,  unless  that  right  be  also 
from  some  cause  extinguished. 

The  lessor's  privilege,  as  a  substantive  right,  does  not  extend  be- 
yond the  crop  of  the  year  for  which  the  rent  was  due,  and 
while  the  abandonment  by  the  lessee  of  the  leased  premises 
may  have  the  effect  ol  advancing  the  maturity  of  the  instal- 
ments of  rent  or  to  hasten  his  lessor's  remedy,  that  fact  does 
not  have  the  effect  of  broadening  his  rights  of  privilege  against 

third  persons. 

O^Kelly  V9.  Ferguson^  p.  1230. 

The  partial  destruction  of  leased  premises  does  not  of  itself  dissolve 
the  lease.  If  the  demand  of  the  lessee  for  the  cancellation 
of  the  lease  is  resisted,  the  fact  of  partial  destruction  must  be 
necessarily  decided  by  the  court  according  to  the  circumstances. 

The  abrogation  of  leases  is  not  favored  except  in  extreme  cases. 

But  where  the  partial  destruction  has  been  of  such  nature  as  to 

menace  discomfort  to  the  tenant  during  the  entire  term;  to 

cause  the  tenant  to  abandon  the  premises  in  order  that  repairs 

may  be  made ;  when  the  premises  are  no  longer  suitable  to  the 

purposes  for  which  they  were  leased — in  such  cases  the  contract 

of  lease  should  be  annulled. 

Meyers  vs,  Henderson,  p,  1547. 
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The  amount  of  the  legacy  in  an  olographic  testament  being  expressed 
in  flgares  does  not  invalidate  the  donation. 

Sucoe8sion  of  VanhUle,  p.  107. 

LIBEL. 

An  anonymous  publication,  made  in  the  form  of  'a  printed  pamphlet 
which  purports  to  be  a  reply  to  another  communication,  the 
authorship  of  which  is  not  furnished,  can  not  be  said  to  be  libel- 
lous per  M,  as  allegation  and  proof  are  required  to  connect  such 
pamphlet  with  the  complainant. 

In  case  one's  method  of  teaching  has  been  unduly  criticised  by  a 

rival  pretending  to  superiority,  color  is  given  to  the  excuse  of 

making  a  reply;  and  such  criminations  and  recriminations,  if 

kept  within  reasonable  bounds,  are  not  libelous.     At  least  the 

participants  are  in  pari  delictu. 

Mielly  vs.  SouU^  p.  800. 

LIBEL   AND  SLANDER. 

A  petition  which  recites  and  avers  that,  in  certain  proceedings, 
pleadings  and  printed  briefs,  in  a  certain  suit  depending  in  a 
court  of  justice,  which  the  parties  thereto  caused  and  directed 
their  attorney  at  law  to  prepare  and  file,  are  certain  libelous 
and  slanderous  statements,  discloses  a  cause  of  action. 

Monroe  V8,  Lumber  Company,  p.  594. 

LICENSES. 

Oeneral  business  conducted  by  a  receiver,  showing  the  amount  of 

business  by  each  brewery  under  his  charge  and  license  paid  on 

such  is  sufficient. 

Metropolitan  Bank  vs.  Brewing  AaBociation,  p,  1. 

A  person  who  raises  grapes  and  manufactures  them  into  wines  and 
sells  the  same  at  his  place  of  business,  in  either  barroom  or 
grocery,  is  liable  to  pay  a  license  tax  therefor. 

Mandeville  va,  Baudot j  p.  236. 

The  Legislature  can  confer  by  general  law  on  all  municipal  corpora- 
tions in  the  State  an  authority  to  collect  licenses.     Mayor  vs. 

White,  46  An.  49. 

Mandeville  va,  Baudot^  p-  286. 
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Act  119  of  1882  aatborizes  mnaicipal  corporations  to  avail  them- 
selves of  the  remedies  provided  by  the  State  for  the  collection 
of  State  taxes.  Act  150  of  1892  aathorizes  any  court  having 
jurisdiction  of  the  .amoant  to  issue  a  rule  against  the  person 
owing  a  license  tax,  accompanied  by  an  injunction  restraining 
the  carrying  onlihe  occupation  until  the  license  tax  is  paid,  and 
to  punish  for  contempt  a  violation  of  the  restraining  order. 

The  Second  City  Oourt,  therefore,  had  jurisdiction  of  the  amount 
and  was  empowered  to  issue  the  rule,  give  judgment  for  the 
amount,  issue  the  restraining  order,  and  to  punish  as  in  con- 
tempt its  violation. 

Ex  rel,  Paqtiet  V8,  Judgej  p.  764. 

LICENSE   TAX. 

The  occupation  of  carrying  clocks  in  one-horse  vehicle  and  selling 
them  to  those  disposed  to  buy,  subjects  the  party  pursuing  the 
occupation  to  the  peddler's  tax  prescribed  by  the  eleventh  section 
of  the  Act  No.  38  of  1894^  not  to  the  tax  of  traveling  vendors, 
imposed  by  the  Act  No.  150  of  1890. 
Kirkpatrick,  Tax  Collector,  vs.  The  Davis  Clock  Company^  p.  878. 

See  Attorney  at  Law.      . 

LIQUIDATION. 

Liquidating  Oommissioners  of  a  defunct  corporation  have  no  standing 
in  court  to  contest  the  legality  of  tbe  acts  of  copartnerships 
upon  which  it  is  founded,  whose  assets  it  took  possession  of,  and 
whose  indebtedness  is  assumed  and  promised  to  pay. 

When,  in  the  course  of  the  dealing  and  business  of  a  commercial 
partnership,  accounts  with  its  customers  are  periodically  cast  up 
and  state,  and  interest  at  the  rate  of  eight  per  cent,  is  com- 
puted upon  such  balances  as  may  be  found  due,  and  carried  into 
future  settlement  as  part  of  the  capital,  tbe  receiver  of  a  subse  - 
quently  organized  corporation  into  which  each  partnership  has 
been  merged  has  no  right  of  action  to  overhaul  same  upon  a 
claim  that  usurious  interest  has  been  charged. 

When,  in  the  liquidation  and  settlement  of  a  commercial  partnership 
its  assets  and  property  are  regularly  transmitted  to  a  corpora- 
tion which   assumes  all  partnership  liabilities,  the   liquidating 


INDEX.  1867 


LIQUIDATION— Continued. 

commisBioners  of  the  corporation  can  not  evade  the  leg^  effect 
of  same  upon  the  ground  that  the  transaction  was  a  nullity, 
because  one  of  the  members  of  the  partnership  aad  one  of  the 
stockholders  of  the  corporation  was  the  husband  of  one  of  the 
principal  creditors  of  both. 

Leeds  &  Co.  in  lAqyAdatijon^  p,  501. 

MANDAMUS. 

In  the  first  contract  between  the  plaintiff  and  the  municipality 
the  lines  and  levels  of  the  contemplated  road  would  be  furnished 
by  the  surveyor. 

That  duty  is  incumbent  upon  that  officer,  under  the  terms  of  the  con- 
tract. He  can  not  in  law  decline  to  act  before  he  is  stopped  by 
the  legal  action  of  the  constituted  authorities. 

Mandamus  lies  to  compel  the  performance  by  an  officer  of  dutiCg 
purely  ministerial.    The  defendant  joined  issue  on  the  merits. 

McE!nery,  J.,  dissenting:  When  the  public  officer  is  to  be  reached  by 
mandamus,  it  must  be  when  his  duties,  which  are  sought  to  be 
enforced,  are  public,  clear  and  unequivocal,  in  which  there  is  no 
latitude  for  the  exercise  of  his  discretion. 

Ex  rel.  Railroad  Company  vs.  Engineer^  p.  676. 

The  creditor  of  the  city,  whether  by  contract  or  otherwise,  can  not, 
because  he  is  left  off  the  budget,  enjoin  an  appropriation  on  the 
budget  for  a  legitimate  municipal  purpose,  to  which  appropria- 
tion he  conceives  he  is  entitled  under  his  contract,  but  the  city 
treating  the  contract  as  void.  2  High  on  Injunctions,  Sec.  1402 
et  seq. 

Mandamus  is  the  remedy  to  compel  the  performance  of  simple  min- 
isterial duties  imposed  by  law,  but  the  writ  can  not  be  used  to 
enforce  disputed  claims  alleged  to  arise  under  contract,  the 
validity  and  performance  of  which  are  denied  and  controverted 
in  a  litigation  whan  the  mandamus  issues.  0.  P.,  Art.  829  et  seq. ; 
High  on  Extra  Bems.,  Sees.  25,  321,  339.  Appropriations 
on  the  budget  of  the  city  of  New  Orleans,  proposing  payments 
out  of  the  revenues  of  the  year  of  debts  and  liabilities  of  pre- 
vious years,  are  illegal,  and  payments  under  such  appropriations 
may  be  enjoined  by  any  party  in  interest.  City  Charter,  Act  20 
of  1882,  Sec.  64;  Act  No.  45  of  1894,  Sec.  93;  43  An.  464;  39 
An.  938. 
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Weighing  the  extent  of  the  injury  which  the  relator  will  suffer  if  the 
order  be  withheld,  and  the  consequence  to  the  opposite  party  if 
the  order  be  granted,  within  its  discretionary  power,  the  court 
can  not  grant  or  withhold  the  relief  sought,  according  to  the 
exigencies  in  the  case,  particularly  for  the  reason  that  the  writ 
of  injunction  applied  for  must  serve,  as  far  as  possible  under  the 
circumstances,  to  safeguard  whatever  right  the  relator  may  have. 

A  court  may  grant  a  writ  of  injunction  to  preserve  a  right  in  statu 
quo  for  a  limited  time,  in  order  that  it  may  be  litigated. 

The  city  should  not  be  enjoined  from  paying  a  needful  amount  to  per- 
form a  task  of  greatest  importance,  nor  should  the  city  be  com- 
pelled by  writ  of  mafidamus  to  withhold  the  whole  amount  bud- 
geted for  to  meet  the  expense  of  removing  the  garbage. 

WatkinSy  J.,  dissenting — Blanchardj  J.,  concurring  in  the  dissent:  The 
controversy  is  one  for  the  control  of  an  existing  appropriation 
in  the  annual  budget  for  the  removal  of  garbage  during  the  cur- 
rent year  1897,  the  relator  claiming  under  a  contract,  the  city 
disavowing  the  contract,  claiming  for  itself. 

If  the  mandamus  is  not  peremptory,  the  city,  through  the  Depart- 
ment of  Public  Works,  will  be  necessarily  excluded  from  the  use 
of  garbage  fund  when  collected;  if  denied,  the  garbage  com- 
pany will  be  forced  to  discontinue  its  collection. 

The  city  has  not  the  right,  summarily,  to  displace  a  contract  in  the 
manner  proprsed,  and  it  is  equally  evident  that  it  can  be  coerced 
to  perform  a  plain  ministerial  duty  of  budgeting  relator's  claims 
as  provided  in  the  ordinance. 
Badger y  Receiver^  vs.  Chemical  and  Fertilizing  Ckympany^  p.  804. 

The  Supreme  Court  is  without  power,  in  the  exercise  of  its  supervi- 
sory jurisdiction,  to  coerce  the  Circuit  Court  of  Appeals  by 
mandamus  to  reinstate  a  case  it  has  dismissed  for  want  of  appel- 
late jurisdiction,  and  to  try  the  case  on  its  merits. 

Ex  rel.  Mutual  National  Bank  vs.  Judges,  p.  1084. 

This  was  an  action  to  compel  the  respondent  to  approve  a  bond. 
The  relator  offered  bond  and  security  for  the  faithful  performance  of 

his  duty  as  secretary -treasurer  of  the  New  Orleans  Fire  Board. 
The  respondent  declined  to  approve  the  bond  on  the  ground  that  the 

relator  had  not  previously  qualified. 
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The  differenceB  will  be  settled    by  judicial  interpretation.    Until 

that  interpretation  is  had  in  an  action  now  pending  before  the 

courts  it  is  not  clear  that  relator  is  entitled  to  the  writ  of  man' 

damns.     137  U.  S.  686,  Bedfleld  vs.  Windom;  State  vs.  Board 
of  Liquidation,  29  An.  268. 

Enforcement  of  a  right,  not  its  ascertainment,  is  of  the  essence  in 
issuing  the  writ  of  mandamus. 

Ex  rel,  Moulin  vs.  Mayor,  p.  1822. 

MARRtAGE. 

tThe  proof  disclosing  that  the  relations  of  the  defendant  insisted  upon 
the  plaintiff  marrying  her,  believing  that  he  had  seduced  and 
ruined  her,  and  that  to  marry  her  was  his  duty  under  the  circum- 
stances ;  and  further,  that  the  plaintiff  upon  due  consideration 
of  the  pressure  which  was  brought  to  bear  upon  him,  and  of  his 
duty  to  repair  a  wrong  he  h&d  done  the  girl,  yielded  a  reluctant 
and  passive  consent  to  the  performance  of  a  marriage  cere- 
mony— held  that  a  case  is  not  presented  which  Justifies  a  court 
of  justice  in  annulling  the  marriage  which  was  thus  brought 
about.    Lacoste  vs.  Ouidrez,  47  An.  295,  affirmed. 

Collins  vs.  Ryan,  p.  1710. 

MARRIED  WOMEN. 

The  certificate  of  a  judge  authorizing  a  married  woman  to  bor- 
row money  and  mortgage  her  property  for  her  separate  use  and 
benefit  shifts  the  burden  of  proof  as  to  the  character  of  the 
engagement] from  the  creditor  to  the  wife. 

Berwick^  Wife,  vs.  Sheriff,  p.  201. 

The  mere  fact  that  a  married  woman  has  been  authorized  to 
borrow  a  fixed  amount  does  not  necessarily  bind  her  if  she  sub- 
sequently undertakes  to  bind  herself  for  that  amount. 

Id.,  p.  202. 

Where,  on  the  face  of  an  act  of  mortgage  by  the  wife,  knowl- 
edge was  brought  home  to  the  mortgagee  that  the  money  about 
to  be  borrowed  was  intended  to  be  used  for  the  purpose  of  cul- 
tivating a  plantation  carried  on  by  the  husband  for  the  benefit 
of  the  community,  the  wife  will  not  be  bound.  Id. 

The  wife  borrowed  an  amount  avowedly  at  the  time  for  her  use  and 
benefit. 
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Sbe  obtained  a  certificate  from  a  competent  jadge  antborizing^  her 
to  borrow  the  amount  and  execute  a  mortgage. 

Evidence  that  the  sum  was  stibaeqnently  received  from  bei-  by  her 
husband  and  used  in  his  business  will  not  invalidate  the  mort- 
gage given  to  secure  the  payment. 

The  plaintiff  became  the  mortgagee's  transferee  of  the  note  secured 
by  mortgage. 

Subsequently,  the  wife,  to  pay  this  mortgage  and  obtain  an  addi- 
tional amount  as  a  loan,  sold  the  property  mortgaged. 

The  vendee  executed  notes  in  payment.  They  were  taken  by  th^ 
plaintiff  in  exchange  with  this  vendee  for  the  notes  he,  the 
plaintiff,  held. 

The  vendee  of  this  property  afterward  sold  it  to  the  husband. 

The  plaintiff  made  a  second  exchange,  viz. :  the  notes  he  held  for 
those  of  the  husband,  secured  by  vendor's  privilege  on  the 
property. 

These  sales  and  mortgages  were  made  and  executed  in  due  course  of 
business,  without  any  intimation  of  marital  influence  or  wrong 
of  any  kind. 

The  action  was  to  compel  an  adjudicatee  to  take  title. 

The  wife  called  in  the  suit,  in  her  answer  pleads  that  she  has  no  in- 
terest in  the  property. 

Third  persons,  in  good  faith,  without  notice,  who  acquire  rights  in 

property  thus  transferred  are  entitled  to  recover  the  amount 

legitimately  advanced. 

Johnson  vs.  Penou,  p.  109. 

The  lawmaker  has,  in  Art.  129  of  the  Oivil  Code,  provided  a  method 
by  which  married  women  are  enabled  to  waive  their  rank  of 
mortgage  in  favor  of  subsequent  mortgages  granted  by  their 
husbands.  Parties  can  not  be  permitted  to  accomplish  the  same 
result  and  to  withdraw  from  a  wife  the  protection  which  the  pro- 
visions of  that  article  afford  her  by  having  recourse  for  that  pur- 
pose to  the  expedient  of  causing  her  to  make  in  a  notarial  act 
an  unfounded  acknowledgment  that  she  had  received  payment 
from  her  husband  of  paraphernal  funds  of  hers,  received  by  him 
and  converted  to  his  own  use,  and  coupled  with  said  acknowl- 
edgment an  authorization  to  the  recorder  to  erase,  on  the 
strength  of  the  same,  the  evidence  of  her  mortgage  from  the 
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records.  The  wife  is  not  estopped  by  snob  acknowledgment 
from  contesting  the  truthfulness  of  the  same,  and  from  contest- 
ing the  erasure  of  mortgage  bond  thereon,  and  she  is  author- 
ized to  introduce  parol  evidence  in  support  of  her  contest. 

Action  taken  by  a  third  person,  based  upon  an  acknowledgment  by 
a  wife  of  payment  from  her  husband  of  paraphernal  funds  of  hers 
received  by  him  and  converted  to  his  own  use,  and  upon  an 
authorization  (still  unexecuted)  of  the  wife  to  the  recorder,  on 
the  strength  of  that  acknowledgment,  to  erase  from  the  records 
the  evidence  of  the  mortgage  securing  payment  to  her  of  said 
funds  contained  in  an  unrecorded  notarial  act,  does  not  fall 
under  the  protection  accorded  to  an  action  taken  on  the  faith  of 
the  condition  of  the  public  records. 

The  transferee  of  negotiable  notes  secured  by  mortgage  acquires  by 
the  transfer  no  greater  rights  through  the  mortgage  than  his 
transferrer  had.  A  mortgage  is  not  negotiable  in  the  same  sense 
as  negotiable  notes  are  negotiable,  and  the  rules  governing  the 
equities  in  matters  of  negotiable  notes  have  no  bearing. 

A  wife  holding  a  second  mortgage  on  her  husband's  property  is  not 
made  to  yield  her  rank  of  mortgage  in  favor  of  a  third  mortgage 
creditor  simply  from  the  fact  that  with  the  money  borrowed 
from  the  latter  the  husband  paid  and  discharged  the  first  mort- 
gage on  the  property.  Fontenot  vs.  Soileau,  2  An.  774,  and 
Qate  vs.  Matta,  7  An.  140. 

Securities  Company  vs,  TalbeH,  p,  1893. 

MASTER  AND   SERVANT. 

The  employee  was  an  ordinary  employee,  a  servant  and  not  an  inde- 
pendent contractor. 

Despite  the  hard  treatment  possible  in  certain  cases,  the  court  must, 

in  accordance  with  law,  hold  that  employers  and  masters  are 

answerable  for  damages  of  their  servants,  committed  while  in 

the  exercise  of  the  functions  in  which  they  are  employed  and 

incidental  thereto. 

Homes  vs  Railroad  Company ^  p,  1465. 

MINORS. 

'  The  third  opponent  claimed  a  mortgage  prior  in  rank  to  the  mort- 
gage of  plaintiff.  She  alleged  that  the  appointment  of  her 
mother  as  her  tutrix  was  an  absolute  nullity,  no  inventory  hav- 
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ing  been  made  and  recorded  before  the  appointment,  and  that 

she  (the  ward)  remained  with  her  rights  against  the  snceesBion, 

and  that  her  mother  was  an  intermeddler  and  not  a  tntriz. 
Before  the  appointment  of  the  mother  as  tntrix,  the  nnde  of  the 

minor  took  an  affidavit  showing  the  amoant  due  to  the  latter,  and 

had  it  recorded. 
It  was  as  if  an  extract  of  the  inventory  had  been  recoroTed.    35  An. 

912. 
Article  821  of  the  Code  can  well  be  construed  in  this  case  with  Art. 

804  of  the  Code. 
The  court  holds:  That  in  no  case  where  the  facts  are,  as  in  this  case, 

the  right  of  the  tntriz  can  be  questioned  collaterally.  86  An.  829. 
Mortgage  Security  Company  vs,  Metcalfe,  p.  847. 

MORTGAGE. 

The  blank  in  the  authentic  act  in  which  the  amount  of  the  debt  is 
repeated  will  not  vitiate  the  act,  there  being  the  explicit  state- 
ment of  the  debt  in  the  previous  part  of  the  act  with  the  usual 
confesision  of  judgment. 

When  the  plaintiff  is  the  holder  of  all  the  obligations,  matured  and 
unmatured,  of  the  mortgage  debt,  and  under  the  stipulations  in 
the  act  sues  for  the  entire  debt,  the  five  per  cent,  attorney's  fees 
stipulated  in  the  act  may  be  included  in  the  writ  as  part  of  the 
cost  to  be  paid  from  the  proceeds  of  the  mortgaged  property. 

Insurance  premiums   may  also  be  included  in  the  order,  when  the 
amount  is  not  in  excess  of  the  amount  allowed  in  the  act. 
Chrunewald  V8.  Soap,  Starch  and  Candle  Mantifaetoryf  p,  489. 

Although  different  properties  are  covered  by  two  mortgages,  in  an 
insolvency  the  general  privileges  must  be  borne  by  the  junior 
mortgage,  if  the  proceeds  of  unencumbered  property  are  not 
sufficient  to  satisfy  the  general  privileges.  ' 

The  claim  for  clerk's  salary,  prior  to  insolvency,  not  recorded,  is 

not  secured  by  privilege  on  the   immovable   property  of  the 

insolvent. 

Smith  Bros,  V8.  Lumber  Co.,  p,  663. 

The  members  of  a  plantiufc  Arm  acquiring  immovable  property 
become  joint  owners,  and  a  mortgage  by  one,  though  using  the 
firm  name,  will  bind  only  his  half  of  the  property.  0.  0.,  Art. 
2870,  par.  5;  3  La.  497;  10  La.  420;  17  La.  596;  47  An.  846. 
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A  mortfiroKe  can  not  be  estahlished  by  parol,  nor  will  a  ratificatioD 
in  writing  relate  back  ao  as  to  give  that  validity  to  the  prejudice 
of  other  creditors  to  the  alleged  mortgage  it  did  not  possess 
when  executed.     Oivil  Oode,  Art.  8865;  2  La.  572. 

Baker  V8.  Lee,  p.  874. 

A  wife  was  authorized  by  the  judge  to  contract  a  loan  and  to 
mortgage  her  separate  property.  Her  husband  joined  her  in 
the  act,  aiding,  authorizing  and  assisting  her.  The  mortgagee 
subsequently  brings  suit  to  subject  the  mortgaged  property  to 
the  payment  of  his  claim.  The  husband  intervenes,  contesting 
the  wife's  full  ownership  of  the  property  mortgaged  and  aver- 
ring his  superior  right  over  the  seizing  creditor  to  be  paid  out 
of  the  proceeds  of  her  int^est  in  the  property  on  a  claim  of  his 
own.  Held:  He  can  not  be  heard  to  deny  the  creditor's  right 
to  collect  his  debt.  His  participation  in  the  act  of  a  mortgage 
effectually  estops  him. 

Joubert  V8,  Sampson,  p.  1002. 

The  issue  by  the  maker  of  the  mortgage  note  carries  the  mortgage, 
although  the  note  has  been  previously  issued  by  him  as  collat- 
eral and  returned.     89  An.  712;  41  An.  881. 

Succeaeion  of  Phillipa,  p.  1019. 

The  mortgage  creditor  can  not  object  to  the  order  on  the  third  opposi- 
tion of  a  creditor  asserting  a  privilege  on  the  machinery  part  of 
the  plantation  mortgaged,  and  directing  the  separate  appraise- 
ment and  sale,  of  the  machinery,  when  the  mortgage  creditor,  by 
bidding  at  the  judicial  sale  on  the  land  and  building  separately, 
has  precluded  the  sale  of  the  plantation  in  its  entirety,  with  the 
right  of  a  separate  appraisement  and  proportionate  payment 
from  the  proceeds  to  which,  without  a  separate  sale  of  the 
machinery,  the  privilege  creditor  was  entitled.  Civil  Code.  Arts. 
8267,  .8268;   16  La.  491;   1  Rob.  878;   28  An.  749;   82  An.  1285. 

The  court  again  affirms  that  payment  of  the  mortgage  debt  by  the 
ordinary  creditor  subrogates  him  to  the  rights  of  the  mortgage 
creditor.     C.  C,  Art.  2161,  par.  1. 

Hall  V8.  Hawley,  p.  1046. 
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MORTGAGE— OSontinued. 

The  maker  and  payee  of  a  note,  secured  by  mortgage,  consenting 
and  agreeing  to  the  surrender  of  the  one  and  the  cancellation  of 
the  other,  and  the  execution  of  a  new  note  and  mortgage  in 
their  place,  can  not  be  affected  by  the  seizure  of  the  old  note  in 
the  hands  of  a  pledgee  or  depository  thereof  as  the  property  of 
such  payee  and  mortgagor,  such  seizure  having  taken  place 
long  subsequent  to  said  transaction,  and  said  pledgee  having 
asserted  no  right  of  his  own  thereto. 

Derouen  V8.  Herbert^  p,  1079. 

See  Practice. 

The  agreement  as  to  payment  of  the  fees  of  the  attorney  of  the 
mortgage  creditor  may  be  gathered  from  the  act  of  mortgage 
and  the  mortgage  note. 

The  stipulation  that  the  fe^s  of  the  attorneys  of  the  mortgage  cred- 
itors shall  be  due  in  case  the  note  after  maturity  is  put  into  the 
hands  of  the  attorney,  is  valid. 

Hansen  cfir  Son  vs.  OreditorSy  p.  1781. 

See  Married  Women. 

See  Privileges. 


MUNICIPAL  CORPORATIONS. 

The  prohibition  of  the  erection  or  reconstruction  in  wood  of  buildings 
within  what  are  termed  the  fire  limits  is  within  the  scope  of 
municipal  government  and  recognized  by  the  charter  of  New 
Orleans.  Dillon  on  Municipal  Corporations,  Sec.  888;  Act  No. 
20  of  1882;  Sec.  8,  Act  No.  45  of  1806;  42  An.  52. 

The  city  is  authorized  to  impose  fines  for  the  violation  of  its  ordi- 
nances. 1  Dillon  on  Municipal  Corporations,  Sec.  272;  Acts 
1877,  Extra  Session,  No.  12;  Act  No.  45  of  1896,  Sec.  98;  42  Ap. 
1118;  4  An  278. 

State  vs.  O'Neil,  p.  1171. 

The  first  section  of  a  municipal  ordinance  declaring  it  unlawful  for 
any  person  to  keep  a  lottery  office  being  plain  and  legal,  the 
defendant  condemned  under  this  section  is  without  the  right  to 
sustain  an  objection  of  illegality  of  the  whole  ordinance  on  the 
ground  that  the  second  section  is  unconstitutional. 
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MUNICIPAL  CORPORATIONS ConHnued. 

An  ordinance  may  be  nnoonBtitutional  in  part  and  legal  in  part. 
The  second  section  of  the  ordinance  interpreted  with  the  first  sec- 
tion is  not  unconstituiional. 

StaU  V8.  Riley,  p.  1617. 
See  Licenses. 

See  Constitution. 


NEGLIGENCE. 

Unavoidable  accident.  Sciortino  V8,  R.  R,  Co.,  p.  7. 

A  railroad  company  having  had  transient  cars  of  other  companies 
in  its  use  or  employment  regularly  inspected,  condemned  and 
ordered  to  be  sent  to  its  shops  for  repairs,  and  had  them  prop- 
erly tagged  so  as  to  warn  its  employees  of  that  fact,  has  not  fully 
discharged  its  obligation  of  due  care  toward  one  engaged  in  the 
performance  of  night  service  as  a  car  coupler,  unless  the  tags 
are  of  such  a  size  and  character  as  to  bring  the  condemnation 
of  the  cars  to  his  attention,  or  he  is  otherwise  informed  of  the 
fact.  Meyers  va.  Railroad  Company,  p.  21. 

It  is  the  duty  of  the  carrier  to  convey  the  passenger  safely  to  his 
destination;  any  want  of  care  on  the  part  of  the  street  car 
conductor  resulting  in  injury  to  the  passenger  will  make  his 
principal  responsible,  but  to  call  a  boy  passenger  to  the  platform 
of  the  car  about  to  reach  his  destination,  the  signal  to  stop  the 
car  given  and  the  boy  called  at  the  right  time,  will  not  be  deemed 
negligence  of  the  conductor  charging  the  carrier  with  responsi- 
bility for  injuries  to  the  boy  by  falling  from  the  platform  or  car 
steps,  the  fall  being  due  to  his  own  imprudence.  Hutchinson  on 
Carriers,  Sec.  553  et  seq,,  665,  666  et  8eq,;  102  U.  S.  451. 

The  court  distinguishes  this  case  from  that  of  negligence  implied 
from  allowing  boys  of  tender  age  to  ride  on  platforms  of  street 
cars.     72  Wis.  72;  27  Mich.  510;  75  Pa.  86. 

The  carrier  of  passengers  will  not  be  held  responsible  for  injury  to 
a  boy  passenger  oansed  by  his  own  imprudence,  merely  because 
of  his  age,  nearly  ten  years.  Hutchinson,  Sec.  666  et  aeq,,  and 
authorities  there  cited. 

Cronan  vs.  Railroad  Company,  p.  65. 
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NEGLIGENCE Continued. 

It  is  negligence  on  the  part  of  an  electric  street  car  company  in  the 
constraction  and  eatablisbment  of  its  plant  to  so  place  one  of  ita 
gay  wires  ov^r  the  tracks  of  a  steam  railway  company  as  not  to 
afford  sniBcient  space  for  the  latter's  trains  to  easily  and  conve- 
niently pass  without  risk  of  danger  and  injary  to  its  servants 
and  employees. 

It  is  negligence  on  the  part  of  the  steam  railway  company  to  permit 
an  electric  street  car  company  to  so  constmct  and  maintain 
over  its  tracks  a  guy  wire  that  will  endanger  the  lives  of  its  ser- 
vants and  employees. 

If  an  employee  of  a  steam  railway  company  knew  or  onght  reason- 
ably to  have  known  the  precise  danger  to  him  of  the  gay  wire 
of  the  electric  street  car  company  in  the  course  of  his  employ- 
ment, and  saw  fit,  notwithstanding,  to  continae  in  it,  he  might 
be  held  to  have  assumed  the  extraordinary  risk  as  well  as  the 
ordinary  risks  of  bis  service.  But  this  consequence  most  rest 
upon  positive  knowledge,  or  reasonable  means  of  positive 
knowledge  of  the  precise  danger  assumed. 

Eralew  vs.  Railway  Companies^  p,  86. 

The  passenger  alighting  from  the  train  stopping  at  the  meal  station, 
attempting,  under  circumstances  fully  apprising  him  of  the  risk, 
to  reach  the  eating  house  by  passing  so  close  to  the  baggage  car 
while  the  baggage  is  being  unloaded  as  to  be  injured  by  a  trunk 
falling  on  his  foot,  has  no  claim  for  damages,  though  the  passage 
he  chooses  to  select  is  used  by  passengers,  there  being  another 
path  to  the  eating  house  as  convenient  and  direct,  free  from  aU 
risk  or  obstruction,  and  provided  by  the  company  for  passengers 
to  reach  the  eating  house. 

Duvernet  vs.  Railroad  and  Steamship  Oo.,  p.  484. 

Riding  outside  of  the  car  on  a  running  step  is  unusual  and  danger- 
ous. 

There  were  others  on  the  step  near  the  plaintiff;  they  all  passed  a 
pole  equally  as  near  as  the  one  by  which  a  moment  after  the 
plaintiff  was  knocked  off  and  severely  injured. 

Taking  under  consideration  the  width  of  the  step  and  the  distance 
from  the  step  to  the  pole,  the  rock  and  sway  of  the  car  in  mo- 
tion does  not  account  for  the  contact  of  the  plaintiff  with  the 
pole. 
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NEGLIQENOE— Ocmtinued. 

The  plaintiff  mnst  have  leaned  back  into  the  darkneaa  (either  to 

jump  off,  or  for  some  other  nse)  to  an  extent  that  his  head  came 

in  contact  with  the  pole. 
If  one's  negligence  proximately  contribnted  to  the  injury,  so  that 

without  his  concurring  fault  it  would  not  have  happened,  he  can 

not  recover  for  the  injury. 

Oilley  V8.  Railroiid  and  Electric  Light  Company^  p.  588. 

The  car  on  the  spur  or  side  track  in  which  men  are  employed  load- 
ing it  with  heavy  lumber  should  not  be  subjected  to  any  contact 
with  moving  trains,  at  least  without  notice  or  warning  to  the 
men  thus  employed;  and  if  without  such  notice,  one  of  the 
men  is  killed  by  the  fall  of  the  lumber  dislodged  and  falling  on 
him  caused  by  the  jolt  incident  to  coupling  the  car  in  which  the 
men  are  at  work,  with  other  cars,  the  railroad  company  will  be 
responsible  in  damages.  Pierce  on  Railroads,  p.  376;  Am. 
Digest,  1889,  p.  3286;  32  Mo.  App.  413. 

The  contributory  negligence  imputed  to  the  men  for  not  laying  the 
lumber  in  that  method  which  it  is  claimed  would  have  withstood 
the  jolt  and  averted  the  accident,  will  not  avail  as  a  defence 
against  the  carelessness  of  the  agents  of  the  company  in  moving 
trains  against  the  car  in  which  the  men  were  employed  and 
while  they  were  at  work ;  that  carelessness  causing  the  fall  of 
the  lumber  and  the  death  for  which  damages  are  claimed  in  this 
suit.  Ragland  V8,  Railway  Company,  p.  1166. 

While  defendant's  proposition  that  *'  it  is  not  negligence  in  a  rail- 
road company  to  construct  or  permit  to  be  constructed  over- 
head banging  bridges,  etc.,  over  its  tracks  so  low  as  not  to  per- 
mit a  brakeman  to  stand  upright  on  the  top  of  a  box  car," 
might  be  true  in  some  special  case,  under  exceptional  circum- 
stances, it  is  certainly  not  true  as  a  general  proposition.  On 
the  other  hand  were  it  true,  that  if  a  brakeman  knew  or  was 
presumed  to  know  of  the  existence  of  such  a  construction,  he 
would  be  held  as  a  general  rule  to  have  assumed  the  risk  of 
injury  therefrom;  it  is  not  true  that  the  mere  fact  of  such 
knowledge  carries  with  it  neceisarily  and  on  all  occasions,  and 
under  all  circumstances,  the  cutting  off  of  the  remedy  for  in- 
juries received  by  him  from  such  construction. 

Qumnan  vs.  Refinery  and  Railroad  Company,  p,  1204. 
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NELIGENOE—  Continued. 

A  pedestrian  in  the  night-time,  who  suddenly  leaves  the  path  on 
grounds,  identified  as  the  neutral  grounds,  and  crosses,  or  at- 
tempts to  cross,  immediately  in  front  of  a  street  car  moved  by 
electricity,  is  imprudent. 

The  rule  that  one  before  attempting  to  cross  the  track  should  *'stop, 
look  and  listen,"  applies  to  a  street  railway  moved  by  elec- 
tricity. 

Whenever  the  plaintiff's  case  shows  any  want  of  ordinary  care,  his 
right  to  recover  is  thereby  destroyed. 

Hoelzel  V8.  Railroad  Company^  p,  1802. 

See  Damages. 


NEGOTIABLE   INSTRUMENT. 

Where  the  payee  of  a  note  after  having  discounted  it  in  bank  under 
hia  endorsementf  takes  it  up  on  the  first  day  of  grace,  the  effect 
of  the  payment  is  to  replace  in  the  endorser  the  title  to  the  note 
which  had  passed  to  the  bank  under  the  endorsement  and  ena- 
ble him  to  reissue  the  note  as  a  collateral  as  far  as  third  persons 
are  concerned  as  if  it  had  been  transferred  by  him  to  them  for 
the  first  time.  A  note  is  not  overdue  as  to  the  equities  until  the 
days  of  grace  have  expired  and  the  equities  (in  the  absence  of 
special  circumstances)  are  cut  off  until  then. 

HoUon  <fc  Winn  V8.  Hubbard j  p.  716. 

The   court  applies  the  legal  presumption  that  the  holders  of  the 
negotiable    promissory    note    suing  upon  it,   acquired    before 
maturity  and  for  value,  and  finds  besides  the  presumption  sup- 
ported by  the  testimony. 
Pan  Handle  National  Bank  V8,  Alexander  and  Jenkins^  p,  1690. 


NEW  ORLEANS. 

Ordinance  of  the  city  of  New  Orleans  No.  12,619,  regulating  pawn 
shops  and  second-hand  stores,  amending  Ordinance  No.  12,512, 
is  null  and  void.  No  legislative  authority  vested  the  City  Coun- 
cil with  power  to  enact  said  ordinance.  It  is  not  within  any  of 
the  police  powers  necessary  for  the  administration  of  the  munic- 
ipality. State  V8.  Itzoovitoh,  p.  866. 
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NEW  ORLEANS— Continued. 

A  city  ordinance  relating  to  the  sale  of  lottery  tickets,  which  pro- 
vides that  one -half  of  any  money  recovered  from  violators 
thereof  shall  be  the  property  of  the  party  who  shall  f  arnish  the 
information  on  which  they  shall  be  convicted  is  neither  illegal  nor 

ultra  mrea. 

State  V8.  Oriol,  p.  442. 

OUy  Ordinancee, — ^While  it  is  true  that  ordinances  making  certain 
acts  the  evidence  of  an  offence  committed  should  be  strictly  con- 
stmed,  it  does  not  follow  that  they  should  be  pronounced  null. 

Jet  avhd  **  Intent "  Eeaentiala, — One  accused  of  violating  an  ordinance 
to  abate  conducting  lotteries  as  a  nuisance,  is  not  guilty,  unless 
there  was  '*  intent."  To  constitute  crime  there  must  be  joint 
operation  of  act  and  criminal  intent. 

TJie  Offence, — Knowingly  having  tickets  in  one's  possession  in  mat- 
ter of  conducting  a  lottery,  or  knowingly  giving  information  of 
drawing  or  a  pretended  drawing,  is  made  the  offence  in  the  matter 
of  conducting  a  lottery.  The  defendant  by  the  sentence  was  not 
deprived  of  his  property  or  liberty  without  due  process  of  law. 

Fine  of  Twenty -five  Dollars  or  Thirty  Dayti*  Imprisonment  is  the  Stat- 
utory Limit, — ^The  ordinance  interpreted,  in  its  entirety,  does 
not  exceed  in  extent  of  punishment  the  limit  imposed  by  the 

legislative  act.  * 

State  V8,  Vo88y  p,  444. 

There  is  no  delegation  of  power  in  the  city  charter  of  New  Orleans 
to  create  as  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment, the  non-complianceby  anownerof  property  therein,  of  an 
ordinance  prohibiting  owners  of  property  erecting  buildings  on 
their  premises  until  they  had  obtained  the  consent  of  the  city 
engineer  to  the  building  of  the  structures  (as  being  in  conformity 
to  city  regulations)  and  until  they  had  obtained  a  permit  from 
him. 

The  appellate  jurisdiction  of  the  Supreme  Court,  in  cases  in  which 
the  constitutionality  or  legality  of  the  fine,  forfeiture  or  penalty 
imposed  by  a  municipal  authority  was  in  contestation,  is  limited 
to  a  determination  of  the  constitutionality  of  the  fine,  forfeiture 
or  penalty,  and  to  an  examination  of  the  particular  facts  neces- 
sary to  be  considered   in  order  to  reach  a  conclusion  on  that 

subject. 

State  V8,  Zurich,  p,  447. 
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NEW   ORLEANS — Ckmtinued. 

The  Common  Oooncil  of  the  city  of  New  Orleans,  possessing  under 
its  charter  and  other  statutes  of  the  State  only  power  of  admin- 
istration,  has  no  authority  to  enact  and  promulgate  an  ordinance 
authorizing  a  railroad  corporation  to  erect  buildings  and  other 
permanent  structures  upon  the  batture  in  front  of  its  riparian 
property  on  the  bank  of  the  Mississippi  river,  within  the  limits 
of  the  city,  connect  same  with  wharves  on  the  edge  of  the  water 
and  consecrate  same  to  its  exclusive  use  and  enjoyment  for  a 
period  of  ninety -nine  years. 

Such  an  ordinance  confers  a  grant  that  is  in  the  nature  of  a  perpet- 
uity, and  not  a  license  revocable  at  the  will  of  the  municipality. 

Miller f  J.,  concurring:  Oar  courts  have  recognzced  the  right  of 
action  of  the  citizens  in  controversies  of  this  nature.  Whenever 
battare  is  withdrawn,  enough  must  be  left  for  public  use.  This 
ordinance  takes  all,  and  practically  for  all  time.  Whether 
accretion  in  the  future  expands  this  batture,  or  the  encroach- 
ment of  the  river  diminishes  the  area,  the  ninety-ninety  years' 
ordinance  is  to  stand  an  impediment,  I  think,  to  that  control  of 
public  places,  apt  to  become  requisite,  conferred  on  the  council 
for  the  public  good,  and  with  which  I  tnink  the  city  can  not  part. 

Breaux,  J.,  dissenting:  Under  its  delegated  and  implied  powers  the 
eity  has  the  right  to  pass  an  ordinance  *'  to  extend  the  commerce 
of  the  port,  and  to  facilitate  the  export  and  import  business  " 
of  corporations  in  the  service  of  the  public.  The  license  being 
legal  and  authorized  is  not  made  necessarily  void  as  between 
plaintiffs  and  defendants  by  the  period  of  ninty-nine  years  for 
which  it  was  granted. 

The  defendant  common  carriers  are  legally  authorized  to  maintain  a 
free  wharf  for  vessels  connected  with  their  business,  upon  con- 
dition that  improvements  were  to  be  made  in  the  interest  of 
commerce  and  industry.  The  use  is  public,  and  there  was 
no  invasion  of  the  legal  or  equitable  right  of  any  one. 
Construction  and  Improvement  Company  vs.  Illinois  Central  R.  R. 
Co,,  p,  627. 

The  market  ordinance  of  the  city  of  New  Orleans  prohibiting  the 
sale  of  vegetables  or  fruit  by  peddlers  or  others  within  six 
squares  of  the  market  is  valid.  Dillon  on  Municipal  Oorpora- 
tions.  Sec.  880. 

BUUe  vs.  Namias,  p.  618. 
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NEW  ORLEANS— CbneiniMd. 
See  Oity  Attorney. 

A  statute  addressed  to  **  persons,  firm<i  or  corporations  acting  nnder 
parish  or  city  ordinance  or  State  law,"  will  not  readily  be  pre- 
sumed to  inclnde  the  city  of  New  Orleans,  which,  if  intended  to 
be  embraced,  it  is  reasonable  to  suppose,  would  have  been  spec- 
ified, and  not  introduced  under  the  general  words,  ^^  acting 
under  any  State  law." 

While  the  city  is  subjected  to  legal  restraint  and  the  supervision  o  f 
the  Board  of  Health  in  respect  to  the  use  of  the  Mississippi 
river,  the  court  holds  that  the  Act  No.  14  of  1877,  extra  session, 
prohibiting  the  casting  of  offal  in  the  river,  was  designed  to 
apply  to  *'  persons,  firms  and  private  corporations." 

WUham  vs.  dty^  p.  929. 

The  provision  in  the  Constitution  prohibiting  local  and  special  legis- 
lation on  enumerated  subjects,  including  the  creation  of  corpo- 
rations and  amending  charters,  does  not  strip  the  Legislature 
of  the  public  power  to  provide  for  the  efficient  drainage  of  this 
city,  by  the  instrumentality  of  the  drainage  commission  desig- 
nated by  the  act.  Constitution,  Art.  46;  Black's  Constitutional 
Law,  p.  290  et  eeq.;  Cooley  Constitutional  Limitations,  p.  572; 
The  Drainage  Case,  11  An.  888. 

Moreover,  the  protfiso  not  to  apply  to  the  city  of  New  Orleans,  accom- 
panjring  the  prohibition  of  legislation  respecting  corporations, 
and  if  not  by  the  promeo,  certainly  by  Art.  253  of  the  Constitu- 
tion, and  the  proviso,  this  drainage  act  is  completely  withdrawn 
from  the  operation  of  the  prohibition. 

The  Art.  258  of  the  Constitution,  securing  to  the  citizens  of  New 
Orleans  the  appointment  of  the  officers  required  for  the  police 
administration  of  the  city,  is  not  to  be  construed  so  as  to  divest 
the  State  of  the  police  power  to  protect  the  public  health  by  a 
system  of  drainage  of  more  extended  scope,  and,  in  the  legisla- 
tive judgment,  more  efficient  than  within  the  ability  of  the  city 

to  supply.     11  An.  838. 

State  V8.  Flower,  Mayor,  p,  1199. 

The  obligation  assumed  by  a  railroad  company  in  a  contract  between 
itself  and  the  city  of  New  Orleans  (through  which  contract  it 
acquired  the  right  of  occupying  with  its  tracks  certain  streets  in 
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the  city) ,  that  it  woald  pave  a  certain  portion  of  one  of  those 
streets,-  can  be  changed  by  consent  of  the  contracting  parties  so 
as  to  substitute  a  different  portion  of  the  street  for  that  originally 
designated,  without  legal  cause  of  complaint  on  the  part  of  the 
owners  of  property  abutting  on  the  portion  originally  selected 
for  paying.  The  city,  both  in  making  the  original  contract  and 
in  modifying  it,  was  acting  in  the  exercise  of  its  general  admin- 
istrative powers,  and  not  in  any  wise  on  behalf  of  any  special 
class  of  citizens  or  property  owners.  Schmitt  vs.  Oity  of  New 
Orleans,  48  La.  An.  1440;  State  vs.  City  of  New  Orleans,  48  La. 
An.  649. 

Barber  A9phalt  Company  va,  CHty^  p.  1608. 

NEW  TRIAL. 

An  application  for  time  to  file  a  rule  for  new  trial  is  properly 
refused  when  based  on  an  affidavit  of  newly  discovered  testi- 
mony only  contradictory,  in  its  character,  and  on  other  testi- 
mony when  no  diligence  is  shown  to  have  been  used  for  obtain- 
ing the  testimony  on  the  trial. 

State  V8,  Keaveny^  p.  607. 

NOTES. 

An  instrument  by  which  the  maker  engages  to  pay  a  certain  sum  of 
money  on  the  order  of  the  maker,  which  has  never  received 
the  endorsement,  upon  the  fact  of  which  endorsement  alone  a 
promise  of  payment  had  been  made,  is  incomplete,  and  in  that 
condition  could  not,  on  a  note,  be  enforced  against  the  maker. 
C.  O.,  Arts.  1905,  1906. 

Delivery  by  the  maker  to  a  particular  person,  even  though  accom- 
panied by  words  indicative  of  a  gift  or  donation  of  the  same, 
does  not  stand  in  lieu  of,  is  not  a  substitution  for,  nor  is  it 
equivalent  of  an  endorsement.  The  situation  does  not  corre- 
spond at  all  with  that  of  delivery  by  the  holder  of  a  note 
to  whose  order  it  was  made  payable  to  a  third  person,  accom- 
panied by  words  of  assignment.  In  the  one  case  there  would  be 
a.  verbal  assignment  of  a  perfected  thing;  In  the  other,  of  a 
thing  which  would  pass  into  the  hands  of  the  party  who  had 
received  it  with  something  requiring  still  to  be  done  to  give  it 
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existence.     Such  an  instrument  can  not  be  made  available  as  a 
note.    Neither  is  it  enforceable  as  a  donation  or  a  gift. 

Succession  of  Rabassej  p.  1405. 

See  Negotiable  Instruments. 

PARENT  AND  CHILD. 

The  legal  and  moral  duty  due  by  the  parent  to  his  daughter,  and  the 
solicitude  by  which  he  should  always  be  prompted  for  her 
future,  give  rise  to  a  "  qualified  privilege,"  on  occasions,  he 
thinks,  his  advice  and  admonition  are  required. 

The  tie  between  father  and  daughter,  and  the  usual  sympathy  among 
the  friends  of  both  (to  whom  the  report  against  the  plaintiff  who 
sought  her  hand  was  repeated)  is  such  that  the  truth  of  the 
report  was  not  the  issue,  but  whether  the  father  honestly 
believed  it  to  be  true. 

The  utterances  of  the  father  on  such  an  occasion  are  not  actionable 
merely  because  not  true,  but  express  malice  must  be  shown. 

Bayaett  vfi.  Hire,  p.  904. 

PARTITION. 

Evidence  as  to  character  of  property  to  be  partitioned. 

Soniat  V8,  Supple^  p.  41. 

The  heir  who  purchases  at  the  sale,  to  eifect  the  partition  to  com- 
plete his  title,  must  pay  the  surplus  of  the  price  over  the  por- 
tion coming  to  him  when  the  amount  due  by  him  is  fixed  by  the 
partition.     Oivil  Oode,  Art.  1343. 

When  such  heir  mortgages  the  property,  the  procea  verbal  of  adjudi- 
cation or  act  of  sale  to  him  showing  non-payment  of  the  price, 
the  mortgagee  will  be  deemed  apprised  that  the  title  of  the 
co-heirs  entitled  to  the  payment  of  the  price,  so  that  they  may 
get  their  shares,  is  not  divested,  and  the  mortgage  will  be  treated 
as  operative  only  to  the  extent  of  the  mortgagor's  ownership 
of  the  property  as  heirs,  not  enlarged  by  the  incomplete  partition. 

The  court  distinguishes  this  case  from  the  line  of  decisions  that 
uphold  mortgages  acquired  in  good  faith  upon  the  faith  of  com- 
plete titles  spread  on  the  record.  1  An.  208;  4  An.  84;  45  An. 
1085;  48  An.  1160. 

Bank  vs.  David,  p.  136. 
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A  partition  by  licitation  can  not  be  ordered  against  the  prayer  of 
one  of  the  co- proprietors,  when  it  is  shown  that  a  division 
in  kind  is  not  practical,  or  that  loss  or  inconvenience  would  be 
snffered  by  one  of  the  co- proprietors  by  a  division  in  kind. 
Where  all  the  co-owners  would  fare  alike  a  division  in  kind 
must  be  ordered. 

Cfoach  V8,  t/akCj  p.  458. 

A  person  who  acquires  title  at  a  partition  sale  to  effect  a  settlement 
between  plaintiffs  of  their  rights  and  interests  in  property  in 
suit,  takes  their  position  and  standing  in  the  litigation,  in  point 
of  fact,  notwithstanding  he  fails  to  have  himself  made  a  party 
thereto — that  is  to  say,  his  acquisition  gives  him  no  advantage, 
and  does  not  affect  the  rights  of  the  defendants  and  appellees . 

Dt^ossa^  V8,  Fontenat,  p.  899. 

PARTNERS. 

The  mere  fact  that  two  persons  may  both  be  interested  pecuniarily 
in  the  same  business  venture,  and  that  each  give  to  it  his  time 
and  attention,  does  not  carry  with  it,  as  a  matter  of  law,  the 
conclusioD  that  they  stand  toward  each  other  as  partners. 

Consent  shown  by  one  person  who  has  furnished  the  capjtal  by  which 
certain  operations  are  carried  on,  that  another  who  has  employed 
his  time,  his  skill  and  given  his  services  for  their  success,  should 
receive  one -half  of  the  profits  to  be  derived  from  the  same,  is 
perfectly  consistent  with  the  fact  that  the  latter  person  stands 
toward  the  former  as  a  mere  employee. 

CfoUom  vs,  Bruningi  P-  1257. 

PAYJMEBNT. 

The  articles  of  the  Oode  relative  to  the  payment  with  subrogation 
have  no  reference  to  the  purchase  of  promissory  notes  secured 
by  mortgage.     0.  O.,  Arts.  2160,  2161;  9  Rob.  476;  13  An.  278. 

The  sale  of  the  note  secured  by  mortgage  and  privilege  carries  as 
accessories  the  privilege  and  mortgage.  O.  0.,  Art.  2615,  and  2 
La..  576;  18  An.  278. 

Pierkina  Bro8.  vs,  Qumbel,  LiquidatOTj  p.  658 
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PLEADING. 

A  party  who  is  proceeded  against  in  a  State  conrt  by  receiver  in 
a  Federal  conrt  for  the  payment  of  rents  dne,  may  plead  in  com- 
pensation and  extinguishment  thereof  a  sum  said  receiver  has 
previously  collected  in  excess  of  what  he  was  entitled  to  have 

received. 

Grant  vs.  Buokner^  p.  668. 

Legal  interest  due  is  properly  ordered,  although  claimed  in  the  body 
of  the  reconventional  demand  and  not  in  the  prayer. 

Sentell^  Executor^  ve.  Hewitt^  p.  1021. 

PLEADING  AND  PRAOTIOE. 

No  matter  how  serious  the  complaints  are  in  a  petition,  unless  the 
prayer  asks  for  relief  by  a  proper  judgment  under  proper  pro- 
cedure, the  suit  will  be  dismissed  on  the  plea  of  no  cause  of 

action. 

Railroad  Company  vs.  Construction  Comipany^  p.  49. 

One  who  has  no  interest  in  a  bond  has  no  right  to  interfere  in  its  dis- 
tribution. 

A  debtor,  unless  he  alleges  and  shows  that  he  has  an  interest  of  some 

sort  involved,  is  without  right  or  authority  to  raise  the  question 

of  the  illegality  of  the  transfer  of  the  claim   for  which  he  is 

sued. 

Banking  (Company  v%,  Leeds  &  Co.,  p,  128. 

Where  one  who  has  contracted  for  the  erection  of  buildings  and  who 
claims  that  the  instalment  or  instalments  due  the  contractors  are 
withheld,  because  of  privilege  claims  against  the  contrattor  and 
the  fund,  brings  suit  against  the  contractor  and  those  claiming 
amounts  due  with  lien  upon  the  building,  but  declaring  that  he 
deposits  the  instalments  so  withheld  in  court,  fails  to  make  said 
deposit,  he  does  not  bring  about  a  concursus,  there  being  no 
fund  with  the  court  for  distribution. 

Freyhan  vs.  Berry ^  p.  806. 

Where  a  person  in  possession  of  property  under  a  title  by  purchase 

is  made   defendant  in  a  petitory  action,  and  judgment  is  ren- 

.  dered  in  favor  of  plaintiff,  decreeing  him  the  ownersliip  of  the 

same,  the  fact  that  defendant's  vendor  was  not  made  by  him  a 
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party  to  the  salt  may  leave  the  qaestioii  of  title  open  inciden- 
tally to  inqoiry  in  determining  the  personal  reBponaibility  of  the 
latter  in  warranty  (0.  0.  2617,  2618),  but  it  is  closed  by  the 
judgment  as  between  the  [vendors  and  the  plaintiff  in  the  peti- 
tory action.  It  can  not  be  reopened  by  bringing  the  latter  into 
the  suit  between  the  vendee  and  his  vendor,  touching  the 
responsibility  of  the  latter  on  his  warranty. 

Oathe  V8,  Broussard,  p.  818. 

When  a  question  is  before  the  court  only  incidentally  in  connection 
with  the  determination  of  a  main  issue  before  it,  and  the  issue 
with  which  it  was  connected  has  been  finally  disposed  of,  the 
incidental  question  disappears  from  the  case  as  a  matter  for 
adjudication.  Id. 

In  passing  upon  an  exception  of  ^'  no  cause  of  action,"  this  court  is 
not  called  upon  to  analyze  the  petition  to  ascertain  whether, 
even  if  sustained  by  proof,  particular  portions  of  the  demand 
would  not  have  forcedly  to  be  rejected  as  not  resting  on  a  legal 
basis,  and  upon  so  finding  to  designate  in  its  judgment  what 
those  portions  are,  and  sustain  defendant's  exception  to  that 
extent.  If  the  court  finds  any  portion  of  plaintiff's  petition  able 
to  withstand  the  attack  made  upon  it  through  the  exception, 
the  court  will  reverse  a  judgment  sustaining  such  exception. 

Frank  V8.  Magee,  p,  1250. 

The  authorization  of  the  wife  to  give  the  injunction  bond  is  implied 

when  the  husband  joins  her  in  the  suit  for  the  injunction.    2  An. 

140;  11  An.  265;  2d  H.  and  D.,  p.  1127,  No.  12. 
In  her  absence  the  affidavit  may  be  made  by  her  attorney  and  the 

affidavit  need  not  show  the  husband's  absence.     O.  P.,  Art.  216. 
The  petition  substantially  averring  her  ownership  of  property  seized 

under  the  execution,  met  by  an  exception  of  no  cause  of  action 

will  be  deemed  sufficient. 
The  original  petition  being  sufficient  to  maintain  the  injunction,  it  is 

no  objection  that  a  supplemental   petition  setting    forth   her 

ownership  with  greater  particularity  is  not  sworn  to. 

Hart  V8.  Ckmnolly^  p.  1587. 
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The  maker  of  a  note  pledged  by  the  holder  who  is  anable  to  pay  the 

debt  can  in  a  suit  settling  the  rights  between  the  parties  require 

a  return  of  the  note  pledged,  or  claim  its  value  in  case  it  be  not 

surrendered. 
Prior  decree  amended  so  that  the  deposit  of  the  notes  and  deed  in 

court  are  not  required. 
On  ApplieatUm  for  Rehearing. — ^Interest  on  a  stated  account  on 

which  charges  are  erroneously  made  is  reduced  from  twelve 

per  cent,  to  five  per  cent. . 
The  plaintiff  will  have  credits  for  the  deed  of  trust  and  notes  of  six 

thousand  dollars  each,  as  will,  as  to  their  value,  be  established 

by  testimony,  provided  there  be  a  timely  deposit  made  in  court 

of  these  securities. 

Vance  vs,  Bank^  p,  378. 

The  fact  that  a  party  had  transferred  certain  notes  held  by  him  to 
another  person  as  collateral  did  not  withdraw  entirely  from  him 
the  power  of  protecting  his  interests  by  proceeding  against  the 
maker  of  the  notes. 

Notwithstanding  the  pledge  plaintiffs  were  the  owners  of  the  notes 
as  expressly  declared  in  Art.  8166,  C.  C. 

The  language  of  Art.  3170,  C.  C,  is  permissive,  not  mandatory;  the 
pledgee  is  not  declared  to  be  charged  with  the  active  duty  of 
watching  the  movements  of  the  debtor,  with  a  view  of  forestall- 
ing or  frustrating  any  attempt  at  fraud  on  his  part. 

Certain  duties  to  devolve  upon  the  pledgee  by  reason  of  the  pledge 

(C.  C,   Art.    8167) ;  but  in   testing,   in    any    particular  case, 

whether  be  has  been  in  fault,  the  degree  of  care  necessary  to  be 

used   (when  a  credit  is  pledged) ,  in  protecting  the  very  thing 

itself  which  was   pledged,  must  not  be  confounded  with  that 

exacted  from  him  in  guarding  the  obligations  themselves  of  the 

debtor  under  this  credit. 

O^ Kelly  V8,  Ferguson,  p,  1230. 

POLICE  POWER. 

It  may  well  be,  that  one  person  or  a  number  of  persons  can,  as  re- 
lates to  his  or  to  their  property,  be  brought  within  the  scope  of 
the  police  power  of  the  municipality  and  made  to  comply  with 
regulations  looking  to  the  health  and  comfort  of  the  public,  but 
no  person,  no  class  of  persons,  no  interest  can  be  singled  out  and 
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forced  to  contribute  labor  or  money  in  the  interest  of  the  public 
on  property  not  owned  by  him  or  by  them,  which  is  in  the  ex- 
clusive use  of  the  public. 

It  would  be  an  unwarrantable  invasion  of  private  rights.  In  adopt- 
ing ordinances  to  promote  health  and  comfort  the  "  situation  " 
or  '<  locality  "  of  the  nuisance  must  be  considered. 

The  law  limits  and  defines  the  power  it  bestows  and  the  duty  it 
imposes. 

Here  the  duty  sought  to  be  imposed  was  to  **  sprinkle  "  streets, 
without  stating  or  defining  where,  when  and  in  what  manner  the 
sprinkling  was  to  be  done. 

There  should  be  a  measure  of  duty  stated  so  that  those  upon  whom 
it  is  imposed  will  not  be  left  to  conjecture  how  much  or  how 
little  they  should  do. 

Due  consideration  should  be  given  to  '*  locality  "  as  well  as  to  *'  rea- 
sonableness "  and  '^  certainty"  in  drafting  an  ordinance  with 
the  view  of  promoting  public  health  and  comfort. 
State  V8.  New  Orleans  City  &  Lake  Railroad  Company ^  p.  1571. . 

PRACTICE. 

The  Supreme  Court  can  not  pass  finally  upon  the  issues  not  decided 

in  the  court  below,  because  of  dismissal  of  the  pleadings  raising 

the  same. 

Succession  of  Orover,  p.  1060. 

The  rule  for  the  cancellation  of  a  prior  and  ranking  mortgage  on  the 
ground  that  the  inscription  thereof  has  ceased  to  have  effect  for 
want  of  proper  or  timely  reinscrlption  is  a  familiar  proceeding; 
but  in  case  the  question  upon  which  a  duly  inscribed  prior 
mortgage  depends  is  simulation  of  fraud  in  the  cause  or  consid- 
eration of  the  obligation  secured  thereby,  the  creditor  is  neces- 
sarily put  to  his  revocatory  or  other  action  for  relief. 

Baldwin  &  Co.  vs.  Clarkj  p.  1088. 

PRESCRIPTION. 

In  favor  of  father  who  has  received  money  for  his  daughter  begins 
to  run  from  time  demand  has  been  made  from  the  father,  or 
from  date  of  settlement  between  them  showing  balance  due. 

O^Neill  vs.  Leinicke,  p.  8. 
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Htle,  springing  from  acts  of  sale  sufficient  in  form  to  transfer  im- 
movable property,  acquired  in  good  faith,  accompanied  by  pos* 
session  as  owner,  suffices  for  the  prescription  of  ten  years. 

Meibaum  V8,  Brennan,  p.  680. 

Parol  evidence  shall  not  be  received  to  prove  any  acknowledgment 
or  promise  to  pay  any  debt  or  liability,  in  order  to  take  such 
debt  or  liability  oat  of  prescription  or  to  reverse  the  same  after 
prescription  has  ran  or  been  completed.     Art.  2278,  C.  C. 

The  prescription  of  three  years,  formerly  applicable  to  all  open 

accoants,  coald  not,  under  a  law  such  as  now  exiaU  (in  respect  to 

the  kind  of  evidence  needed  to  establish  an  interruption  or  sns- 

pension  of  prescription),  have  been  avoided  by  showing  a  verbal 

acknowledgment  of  the  account  by  the  deceased  debtor  and  then 

converting  the  open  accoant  into  an  account    stated.      The 

present  case  fully  comes  under  the  decision  in  Succession  of 

Gaines,  45  An.  1424. 

Adama  va,  Succeaaion  of  Milla,  p.  775. 

The  prescription  of  three  years  did  not  ran  in  favor  of  the  tax  debtor. 
Whether  the  lien  and  privilege  is  recorded  or  not,  the  tax  debtor 
(not  a  third  person)  remains  indebted. 

Hood  va.  City  of  New  Orleana,  p.  1461. 

In  a  petitory  action  brought  by  parties  claiming  to  own  undivided 
interests  in  an  immovable  against  parties  possessing  and  claiming 
to  hold  in  indivision  the  whole  immovable,  defendants  are  enti- 
tled to  plead  the  prescription  of  ten  years,  although  an  action 
for  partition  is  only  barred  by  thirty  years.  Under  such  a  condi* 
tion  Arts.  1304  and  1805,  O.  O.,  regulating  prescription  and  pos- 
session between  co-heirs  and  co-owners,  do  not  govern.  Le- 
Blanc  vs.  Roberson,  41  An.  1028. 

Ogden  va.  Univeraity,  p.  190. 

PRINCIPAL  AND  FACTOR. 

From  an  early  period  the  courts  of  this  State  have  enforced  the 
principle  that  the  factor  could  not,  for  his  own  debts,  pledge  the 
property  of  his  principal,  and  that  such  pledge  was  no  impedi- 
ment to  a  recovery  by  the  owner. 

Holton  A  Winn  va,  Hubbard,  p.  716. 
119 
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By  agreement  the  plaintiff  held  the  mortgage  first  in  rank. 

Another  creditor  had  waived  its  right  and  consented  not  to  enter 
any  claim  for  the  f nnd  (proceeds  of  the  mortgaged  property) . 

Another,  a  third  creditor,  had  a  privilege  prior  in  rank  to  plaintifTa 
mortgage. 

This  priority  also  primed  the  rank  of  the  second  creditor,  bnt  who, 
by  its  waiver,  placed  itself  in  a  position  not  to  compete  with  the 
third  creditor  as  to  rank,  who,  by  the  effect  of  the  .agreement, 
became  second  as  to  rank  of  claim.  Second,  the  creditor  bad 
supplied  to  the  owner  material  for  the  constraction  of  the 
building,  which  could  not  be  removed  without  impairing  the 
building. 

He  had  a  privilege  for  his  claim. 

The  appraisement  made  of  this  material,  separate  from  the  con- 
struction, was  not  a  waiver,  having  been  made  in  compliance 
with  an  alternative  demand. 

Fudickar  vs.  Athletic  Club,  p.  1457. 

PROHIBITION. 

One  single  cause  of  action  can  not  be  split  up  and  divided  into,  a  multi- 
plicity of  suits  for  the  purpose  of  defeating  the  jurisdiction  of  the 
court  to  which  the  action  jurisdictionally  belongs;  and  that,  if 
it  be  thus  divided  and  the  multiplicity  of  suits  be  consecutively^ 
filed  in  a  court  not  constitutionally  endowed  with  jurisdiction  of 
the  whole  sum,  or  entire  cause  of  action,  same  will  be  treated  as- 
one  single  suit,  and  our  writ  of  prohibition  will  go  to  the  judge  of 
the  court  entertaining  the  suits  and  arrest  their  further  progress. 

Ex  reL  Dobwm  vs.  Justice ,  p.  52. 

RECEIVERS. 

A  creditor  having  brought  suit  against  a  private  corporation  in  a 
Federal  court,  and  caused  its  property  to  be  attached  and 
sequestered  upon  a  vendor's  lien,  which  was  subsequently 
ordered  to  be  surrendered  to  a  receiver  who  had  been  previously 
appointed  by  a  court  of  a  State,  can  not  therein  successfully 
assail  the  order  of  appointment  for  informality  in  the  proceed- 
ings, without  praying  for  judgment  on  its  demand,  or  disclosing 
a  well-grounded  claim  for  damages  against  the  receiver  per- 
sonally. 
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The  order  of  the  Federal  coart  baying  first  released  and  discharged 
the  selzare  and  required  the  marshal  to  surrender  the  property 
to  the  receiver,  and  the  creditor  haying  thereafter  instituted 
an  action  in  the  State  court  to  annul  the  receiyer's  appointment 
and  for  damages  sustained  thereby,  the  two  suits  are  totally 
distinct  and  separate — the  creditor  having  failed  to  exercise  the 
option  given  it  by  the  Federal  court  to  apply  to  the  Stjitte 
court  within  five  days  for  the  retention  of  the  seizure.  Not 
having  availed  itself  of  that  option,  and  not  having  used  any 
effort  to  enforce  and  protect  its  vendor's  lien  upon  the  property 
in  the  possession  of  the  receiver,  the  creditor  is  without  any 
well-grounded  claim  for  damages  against  the  receiver  person- 
ally, who  acted  under  the  authority  of  orders  of  a  court  pos- 
sessed of  competent  jurisdiction;  and  the  creditor's  claim  for 
damages  being  without  foundation,  no  occasion  is  presented  for 
the  court  to  examine  and  pass  upon  the  validity  of  the  receiver's 

appointment. 

Remington  Paper  Company  vs.  Watson,  p.  1296. 

In  State  ex  rel.  Brewing  Company  vs.  Judge,  46  An.  100,  this  court 
said  on  this  question  that  the  court  of  the  first  instance  having 
acted  upon  the  resolutions  of  the  board  of  directors  of  the  com- 
pany consenting  to  the  appointment  of  a  receiver,  a  suspensive 
appeal  will  not  lie  from  the  decree  of  appointment  without  proof 
that  the  resolution  was  ultra  vires,  or  that  it  was,  in  other 
respects,  illegal  and  improper. 

''That  the  remedy  to  correct  the  alleged  illegality  in  the  appoint- 
ment of  a  receiver  is  by  rule  to  set  aside  and  vacate  the  order  of 
the  appointment,  and  if  the  rule  be  denied  to  appeal  from  the 
decision." 

That  opinion  applies  exactly  to  this  case,  and  for  the  reasons 
assigned  therein  the  appeal  is  dismissed. 

Harrod  rs.  Sewerage  Company,  p.  1697. 

RECORDER'S  COURT. 

The  recorder's  court  in  the  city  of  New  Orleans,  in  enforcing  Ordi- 
nance 12,765,  can  not  impose  a  greater  term  of  imprisonment 
than  thirty  days.  The  imprisonment  for  non-payment  of  the 
fine  imposed,  added  to  for  violation  of  the  ordinance,  can  not 
exceed  thirty  days. 
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Act  47  of  1890  limits  imprisonment  for  the  violation  of  each  offence 

to  thirty  days. 

Ex  rel»  Taquino  vs.  Recorder ^  p.  104. 

REMOVAL  OF  CAUSES. 

Corporations  are  treated,  for  purposes  of  jurisdiction  or  removal,  as 
citizens  of  the  State  under  whose  laws  they  are  organized. 

And  for  such  purposes  the  corporation  of  one  State  does  not  by  con- 
solidation with  another  corporation  of  another  State,  become  a 
corporation  of  such  other  State.  The  separate  identity  of  each 
as  a  corporation  of  the  State  by  which  created,  and  a  citizen  of 
that  State,  is  not  lost  by  the  consolidation. 

Duncan  va.  Railway  Company,  p.  1700. 

RES  ADJUDICATA. 

In  an  action  between  an  executor  and  persons  who  held  in  their 
hands  succession  funds  which  they  had  collected,  for  a  balance 
which  the  former  claimed  for  the  succession,  defendants  set  up 
in  defence  an  indebtedness  as  due  them  by  the  succession  for  the 
amount  of  certain  notes  subscribed  by  the  deceased.  Deducting 
the  full  amount  of  said  notes  from  the  amount  in  their  hands, 
they  prayed  that  the  court  order  the  plaintiff  to  accept  the 
resulting  balance  in  full  settlement  and  liquidation  of  all  claims 
of  the  deceased  or  his  succession  against  respondents,  and  for  a 
judgment  in  their  favor  rejecting  plaintiff's  demand.  The  exec- 
utor had,  by  anticipation,  attacked  the  notes,  claiming  that  they 
evidenced  no  personal  indebtedness  whatever  by  the  deceased, 
and  were  good  against  the  fund  only  up  to  an  amount  specified. 
Judgment  was  rendered  in  favor  of  the  succession  for  the  bal- 
ance as  claimed  by  the  executor,  and  the  judgment  was  satisfied. 
Defendants  subsequently  opposed  the  executor's  account, 
claiming  that  the  judgment  had  determined  simply  the  extent  to 
which  the  funds  in  their  hands  stood  secured  by  pledge  and 
right  of  detention  and  not  the  extent  of  the  liability  of  the  suc- 
cession on  the  notes.  The  court  sustained  an  exception  of  res 
judicata,  pleaded  by  the  executor,  based  on  the  judgment. 

Held:  The  liability  of  all  parties  on  all  claims  between  them  was 
fixed  and  determined  by  the  judgment. 

Succession  of  Hay,  p.  742. 
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A  decree  enjoining  a  person  from  reasserting  title  to  the  property 
involved  is  in  reality  one  decreeing  the  plaintiff  to  be  the 
owner  of  the  same,  thongh  it  may  not  so  declare  in  express 
terms.    Heirs  of  Delogny  vs.  Mercer,  48  An.  209. 

Chadwick  V8.  Improvement  Company,  p.  757. 

The  plea  of  res  judicata  does  not  apply,  as  against  the  claim  made 
by  the  plaintiffs,  for  the  reason  the  udministrator  did  not  repre- 
sent the  succession. 

When  the  administrator  had  an  adverse  interest,  and  was  not,  in 
consequence,  the  judicial  piandatory  of  the  creditors  in  the  suit 
in  which  he  obtained  a  judgment  decreeing  that  he  was  the 
owner,  his  heirs  and  those  holding  under  them  have  no  right  to 
the  property  on  the  plea  of  res  judicata. 

The  creditor,  by  whom  suit  was  brought  against  the  administra- 
tor personally,  represented  her  own  interest,  and  not  the  other 
creditors  of  the  succession.  The  judgment  rendered  against 
her,  on  her  proposition  remaining  (after  the  provisional  account 
has  been  homologated  in  so  far  as  not  opposed),  is  not  rea  judi- 
cata as  against  the  other  creditors  of  the  succession,  who  did  not 
join  in  the  opposition  to  compel  the  administration  to  deliver 
property. 

The  fact  that  the  creditors  were  carried,  as  to  their  claim,  on  the 
provisional  account  did  not  render  them  subject  to  the  plea  of 
ree  judicata  in  the  matter  of  a  judgment  procured  by  one  of  the 
creditors  against  the  administrator  personally;  the  creditors 
against  whom  the  plea  is  pleaded  were  not  present ;  were  not 
notified  and  took  no  part  in  the  proceeding,  which  resulted  in 
a  judgment  pleaded  as  res  judicata,        • 

The  court  when  passing  upon  the  question  of  ree  judicata  is  neces- 
sarily restricted  to  the  issue  which  has  been  determined  by  the 
judgment  pleaded  as  ree  judicata. 

Heire  of  Ledaux  va.  Lavedan,  p,  914. 

«  A  defence  having  been  urged  and  decided  adversely  in  a  former 
suit  can  not  be  set  up  again  in  a  second  suit  between  the  same 
parties  on  the  same  cause  of  action. 
This  is  BO  even  if  the  judgment  pleaded  in  estoppel  may  have  been 
erroneous.    Rea  adjudicata  pro  veritate  hahitur. 
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RES  ADJUDIOATA— Continued. 

Where  nullity  of  a  jadgment  is  averred  based  only  on  error  of  deci  - 

sion  upon  the  issues  involved,  the  decision  on  sach  issues  by  a 

court  competent  to  decide  operates  as  estoppel. 
There  being  no  doubt  as  to  the  intention  of  the  opinion  and  decree 

the  force  and  effect  of  such  judgment  can  not  be  dissipated 

under  pretext  of  interpreting  it. 

Police  Jury  of  Lafourche  vs,  Polioe  Jury  of  Terrebonne,  p.  1881. 
« 

RESPITE. 

The  failure  of  a  party  applying  for  a  respite  to  deposit  in  the  office 
of  the  clerk  of  the  court  of  his  domicile,  to  whom  he  presents 
his  petition  for  calling  his  creditors,  a  true  and  exact  schedule 
sworn  to  by  him  of  all  his  immovables,  as  well  as  his  debts, 
warrants  the  court  in  rejecting  the  application.  Phelps  vs. 
His  Creditors,  36  An.  909. 

Where  a  respite  has  been  refused  by  the  court  on  the  ground  of 
defects  in  the  proceeding  the  cession  of  property  does  not 
follow  under  the  terms  of  the  Oode,  but  the  relief  sought  by 
applicant  is  simply  denied,  and  the  case  terminates,     /d. 

•     -  Drew  V8,  Creditor 8,  p.  690. 

SALE. 

A  vendee,  seeking  practically  the  annulment  of  a  contract  of  sale, 
can  not  ask  restoration  of  the  price  without  proposing  restitu- 
tion of,  or  accounting  for,  the  property  bought. 

Vanoleave  vs.  Nelson,  p.  621. 

The  vendees  while  consummating  the  sale  and  affecting  payment  of 
the  price  stipulated,  as  a  condition,  that  they  should  be  held 
harmless  in  ease  an  attachment  was  sustained. 

The  agreement  between  the  vendors  and  vendees  covered  all  ex- 
penses incurred  by  the  vendees  in  protecting  their  purchase, 

including  attorney's  fees. 

Kern  V8.  Greditore,  p.  886. 

The  dissolution  of  the  sale  for  non-payment  of  the  price  will  not 
affect  the  mortgage  created  by  the  purchaser ;  except  to  subor- 
dinate the  mortgages  to  the  right  of  the  unpaid  vendor  to  dissolve 
the  sale.     Civil  Code,  Arts.  2042,  8301. 
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Hence,  if  in  dlBSolving  the  sale  the  vendor  is  condemned  to  restore 
the  valae  of  the  improvements  on  the  property,  the  f and  arising 
from  the  improvement  in  excess  of  the  price  and  revenues  to 
which  the  vendor  is  entitled  will  be  subjected  to  the  mortgage 
created  by  the  purchaser  during  his  ownership. 

SuccesHon  of  Phillip,  p.  1019. 

Proposal  made  to  sell  certain  immovable  property,  at  stipulated 
price,  was  accepted,  and  party  buying  wrote  letters  referring  to 
the  property,  declaring  his  purchase,  and  exercised  acts  of  con- 
trol and  dominion  over  the  property.  Bat  formal  transfer  of 
title  was  not  made  until  some  weeks  later.  Daring  the  interim 
acts  were  done  by  the  purchaser  in  relation  to  the  property,  out 
of  which  grew  a  suit  against  him  for  damagess  by  a  lessee  under 
recorded  lease. 

JSeld:  1.  Under  these  circumstances  defendant  can  not  be  heard  to 
assert  that  he  did  not  become  owner  until  the  day  the  formal 
title  was  passed. 

2.  By  the  purchase  defendant  assumed  the  obligations  of  the  lease 
and  the  charactet  of  lessor  toward  plaintiff. 

S.  He  is  answerable  for  the  damage  and  loss  sustained  by  the  inter- 
ruption of  the  lease  through  his  acts.  C.  C.  2696,  2698,  269*^, 
2696,  2788,  2011,  2015. 

Hinrieha  vs.  Tulane  Fund,  p.  1029. 

A  revocatory  action  for  the  annulment  of  a  judicial  sale,  on  the 
ground  that  competition  in  bidding  for  the  property  sold  was 
prevented  and  defeated  through  fraud  and  collusion  on  the  part 
of  the  purchaser  and  his  attorney,  imposes  upon  the  plaintifT  the 
burden  of  making  that  charge  clear  by  a  fair  preponderance  of 
evidence. 

In  case  the  sale  complained  of  is  made  under  fl.  fa.  and  executory 
process,  contemporaneously  executed,  informalities  in  the  exe- 
cutory proceedings  alone  will  not  vitiate  a  sale  to  a  third  person 
if  the  proceedings  under  the  execution  are  not  alleged  to  have 
been  in  any  manner  irregular  or  illegal. 

Schlater  vs.  Brusle,  p.  1704. 

Bee  Fruits  and  Revenues. 
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SALE  BY  TRUSTEES. 

In  Indiana  when  an  association  exists  and  it  has  transferred  title  to 
trustees  for  certain  purposes,  the  death  of  one  of  the  parties 
will  not  afTect  the  transfer.  The  eqnitable  title  so  transferred 
will  sarvive  in  the  surviving  member  of  the  trust.  Hence, 
when  such  an  association  has  created  trustees  to  sell  and  dispose 
of  its  property,  the  death  of  one  of  them  will  not  abate  the  suit 
instituted  in  this  State  by  them.  It  is  not,  therefore,  required 
that  the  sale  of  the  property  entrusted  to  said  trustees  should  be 
in  accordance  with  the  laws  of  this  State  for  the  sale  of  property 
under  administration. 

A  party  is  not  compelled  to  accept  title  which  threatens  litigation. 
In  this  case  the  peculiar  circumstances  accompanying  it  and  the 
facts  bring  it  within  the  ruling  of  Billgery  vs.  Land  Trust,  48  An. 
890,  and  on  the  authority  of  that  case  the  judgment  is  affirmed. 

MicJiener  vs.  Reinaek^  p.  360. 

SEPARATION  FROM  BED  AND  BOARD. 

The  law,  which  provides  for  a  separation  from  bed  and  board  in  cer- 
tain cases,  is  made  for  the  relief  of  the  oppressed  party,  not  for 
interfering  in  quarrels  where  both  spouses  commit  reciprocal 

excesses  and  outrages. 

Amy  V8,  Beardy  p.  897. 

Ill  treatment  of  the  child  to  give  the  mother  grief,  pain,  and  result- 
ing in  aggravating  her  illness,  is  cause  enough  for  separation 
from  bed  and  board . 

Offensive  and  unendurable  epithets,  calculated  to  degrade  the  wife, 

in  the  presence  of  members  of  her  family,  are  also  the  cause  for 

separation  from  bed  and  board. 

Dunlap  V8.  Dunlap,  p.  1696. 

The  separation  from  bed  and  board  preliminary  under  our  law  of  the 
decree  dissolving  the  marriage  can  not  be  based  on  the  mere 
general  statement  of  witnesses  that  the  defendant  spouse  has  ill 
treated  the  other,  or  that  their  living  together  is  insupportable. 
It  is  for  the  court,  on  proof  of  the  acts  or  conduct  of  the 
defendant  spouse  constituting  the  alleged  ill  treatment,  to  de  - 
termine  whether  the  cause  for  the  separation  exists. 

Want  of  congeniality  of  the  spouses  is  not  a  cause  for  separation 
from  bed  and  board  or  divorce.     The  law  supposes  that  with 
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proper  efforts  of  husband  and  wife  the  harmony  appropriate  to 
that  relation  can  be  seenred. 

Ogden,  Husband^  V8.  Heberty  Wife^  p.  1714. 

SEQUESTRATION. 

The  law  recognizes  that  the  order  setting  aside  a  sequestration  on 
defendant's  bond,  resulting  in  compelling  the  resort  by  plaintiff 
to  another  suit  for  relief,  or  in  other  respects  changing  his  posi- 
tion to  his  prejudice,  may  work  irreparable  injury ,  and  is  appeal- 
able, and  to  this  class  belongs  the  order  to  dissolve  on  bond  the 
plaintiff's  writ  of  sequestration  issued  to  hold  the  property  of  a 
corporation  subject  to  the  adjustment  of  the  rights  of  the  co- pro- 
prietors to  be  made  in  the  suit  pending  for  that  purpose.  Code 
of  Practice,  Art.  666;  0  Martin,  801;  18  An.  681;  14  An.  67; 
State  ex  rel.  Street  vs.  Judge,  86  An.  616;  State  ex  reL  Roth  vs. 
Judge,  88  An.  40. 

When  the  corporate  business  is  ended  and  nothing  remains  except 
to  dispose  of  the  corporate  property  by  sale  or  division  in  kind 
to  make  the  division  between  the  co- proprietors  in  accordance 
with  the  adjustments  of  their  accounts  as  corporators  and 
CO- proprietors  of  the  property,  one  of  them  is  entitled  to  a 
sequestration  or  other  conservatory  writ  to  prevent  an  arbitrary 
disposition  of  the  property  to  his  prejudice.  Code  of  Practice, 
Art.  278;  88  An.  49;  2  An.  88. 

Nor  is  the  right  to  this  protection  afforded  by  the  conservatory  writs 
affected  by  the  fact  that  the  property  is  in  the  hands  of  liquidat- 
ing commissioners.  n 

The  court  may  ex  offleio  direct  the  sequestration  of  property  the  sub- 
ject of  litigation  when  requisite  to  protect  the  rights  of  the  liti- 
gants.    Oode  of  Practice,  Art.  278;  86  An.  846. 

Eltringham  V8.  Clarke  &  Pringle,  p.  840. 

SHERIFF. 

The  sheriff's  act  of  sale  stating  compliance  by  the  purchaser  with 
the  terms  of  sale,  spread  on  the  public  records,  will  protect  the 
bona  fide  mortgagee  who  acquires  his  mortgage  for  value  from 
the  recorded  owner  on  the  faith  of  his  title. 

Baker  vs.  Lee^  p.  874. 

See  Attachment. 


189a  INDEX. 

SHERIFF'S  SALE. 

The  remedy  through  the  mediam  of  the  folle  enchere  has  been  pro))* 
erly  charcterized  as  sammary  and  severe,  and  consequently  it 
oaght  to  be  confined  to  cases  clearly  coming  within  the  pro- 
visions of  the  law. 

It  is  not  applicable  to  sheriff's  sales  made  nnder  writ  of  fieri  facias, 

WeU  V9.  achwartz,  p.  682. 

STOCKS  AND  STOOKHOLDERS. 

The  purchase  of  its  own  stock  by  the  corporation  cancels  the  stock. 
C^ok  00  Capital  Stock;  Morawitz  on  Corporations,  Sees.  112, 
114. 

But  if  the  stock  so  purchased  is  reissued,  it  must  be  paid  for  by  the 
corporator  who  receives  it,  if  the  debts  of  the  corporation  re- 
quire payment  of  the  shares  by  the  shareholders,  i&id.,  Sec. 
128  et  eeq.;  Sees.  819,  820,  823;  91  U.  S.  48. 

Belknap  J  Receiver,  vs.  Adams  A  Rice,  p.  1350. 

SUBROGATION. 

The  ordinary  creditor  paying  the  debt  of  the  mortgage  creditor  is 
subrogated  of  right  to  the  mortgage.  Civil  Code,  Art.  2160; 
Boillienx,  6th  Vol.,  p.  544;  4  Marcad6,  p.  585;  7  Daranton,  p.  94; 
Napoleon  Code,  Art.  1251. 

When  the  proof  administered  fails  to  show  ownership  of  the  note  by 
purchase,  as  alleged  in  the  petition,  but  does  show  ownership  by 
the  subrogation  accomplished  by  payment,  the  party  will  be 
allowed  the  baneflt  of  the  subrogation.  11  Ai^tla,  2S;  12  Mar- 
tin, 242;  18  La.  328;  9  An.  684. 

Zeigler  vs.  Creditors^  p.  146. 

Wtiere  one  Holds  a  mortgage  second  in  rank  in  acqairing  the  mort- 
gage first  in  rank,  he  becomes  subrogated  to  the  rights  of  his 
transferrer  under  the  mortgage.  Sabrogation  takes  place  of 
right.  C.  0.  2160.  As  second  mortgage  creditor,  the  law  in  its 
effect  in  such  cases  subrogated  him  to  all  the  rights  of  the  one 
from  whom  he  acquired. 

Fudickar  vs.  Athletic  Club,  p.  1460. 

See  Mortgage. 
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SUBSTITUTION. 

The  Oode  prohibits  the  substitntiou  and  /Idei  commiasum^  and  oar 
decisions  mark  the  difference.  O.  0.,  Arts.  1519,  1520;  8  An. 
482;  6  An.  480. 

The  testamentary  disposition  of  property  to  a  minor  child  to  be>  held 
by  the  executors  until  her  majority  and  their  delivery  to  her  is 
the  Jldei  commiMum  prohibited  by  the  Oode.  O.  O.,  Arts.  1519, 
1520;  18  La.  6;  12  An.  778;  16  La.  169;  86  An.  755;  45  An.  962; 
48  An.  145. 

The  seizin  of  the  executor  ceases  under  the  Oode  on  the  demand  of 
the  lef^al  heir,  subject  to  the  condition  only,  that  he  advance  the 
sum  to  pay  movable  legacies,  and  there  is  no  testamentary 
power  to  prolong  the  seizin  or  terms  of  the  execution  by  the 
disposition  he  shall  hold  and  administer  property  for  the 
minor  legatee  until  her  majority,  then  to  be  delivered  to  her  by 
the  executor.     0.  0.,  1671;  16  La.  169;  8  An.  707. 

Such  a  charge  impoeed  on  an  executor  in  effect  is  the  trust  of  the 
common  law  prohibited  by  the  Oode,  void,  not  only  because  a 
fldei  commi88umj  but  also  because  it  would  introduce  a  tenure  of 
property  unknown  to  our  Oode,  and  the  testamentary  power  can 
not  be  used  to  create  new  titles  or  tenures,  not  recognized  by 
our  law.  7  An.  412;  8  An.  251;  12  An  767;  McOan  Oase,  48 
An.  157. 

The  fidei  oommismim  attached  to  the  testamentary  disposition  in 
favor  of  the  legal  heir  embracing  his  legitime  and  disposable 
portion  does  not  require  him  to  accept  or  reject  the  disposition 
in  it  sentirety,  under  Art.  986^of  the  Oode.  The  ftdei  commissum 
is  treated  as  not  written,  and  the  disposition  to  the  legatee 
remains  in  full  effect.  Oode.,  Arts.  1519,  1520;  8  An.  482;  5 
An.  460. 

The  fee  of  counsel  for  defending  the  will  of  the  deceased  shoald  be 

borne  by  all  the  heirs. 

Succesaion  of  Beauregard,  p,  1176. 

SUOOESSION. 

Where  an  executor  having  made,  as  executor,  payments  of  claims 
placed  on  his  account,  these  charges  were  contested  below,  and 
the  question  is  the  correctness  and  legality  of  such  payments, 
the  executor  has  a  direct  official  and  personal  interest  in  sus- 
taining the  payments,  and  he  has  a  right  to  appeal  from  the 
judgment  on  such  subject  matter  adverse  to  him. 
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Where  one  who  has  qaalified  as  executor  is  brought  into  court  in 
his  official  capacity  to  defend  an  attack  upon  the  validity  of  the 
will  which  he  is  executing,  he  has  a  right  to  employ  counsel  to 
defend  such  suit,  and  the  services  of  such  counsel  are  properly 
chargeable  to  the  estate. 

Where  a  plaintiff,  seeking  to  annul  a  will,  has  proceeded  against  the 
executor  named  in  the  will  and  the  testamentary  heirs  and 
special  legatees  instituted  therein,  and  has  obtained  judgment, 
setting  aside  the  will  with  costs  against  all  the  defendants 
in  solido,  the  executor  who  has  paid  these  costs  in  full  is 
entitled  to  charge  them  up  in  full  against  the  succession  in  his 
account. 

Payments  made  by  an  executor,  without  order  of  court,  to  special 
legatees  under  a  will  subsequently  annulled,  will  not  be  recog- 
nized. One  ceases  to  be  an  executor  when  the  judgment  annul- 
ling the  will  appointing  him  such  becomes  final. 

If,  from  a  scrutiny  of  the  final  account  which  a  curator  or  executor 
has  rendered  on  the  demand  of  the  heirs,  he  shall  appear  to  owe 
a  balance,  he  shall  be  sentenced  to  pay  it  to  the  heirs  with  inter- 
est from  the  day  of  judgment.     O.  P.  1007. 

Succession  of  Heffner^  p,  407. 

When  a  succession  no  longer  needs  administration  and  the  adminis- 
trator is  discharged,  and  the  heirs  put  in  possession,  the  co-heir 
who  is  the  holder  of  a  note  payable  on  the  settlement  of  the  suc- 
cession can  bring  suit  against  his  co-heirs. 

If  there  has  been  no  settlement  of  the  heirs  of  their  respective 
claims,  the  defendant  co-heirs  can  plead  in  compensation,  debts 
due  by  the  plaintiff  heirs  to  them  in  the  succession. 

Coudray  vs.  Pecot^  p,  862. 

The  estimation  of  the  value  of  professional  services  of  an  attorney  at 
law  is  only  a  question  of  law,  and  one  that  comes  peculiarly 
within  the  province  of  the  judge  a  quo  who  superintended  the 
making  up  of  the  record  upon  which  same  mast  necessarily 
depend,  giving  him  a  very  intimate  acquaintance  with  all  of  its 
details,  as  well  as  knowledge  of  the  kind  and  value  of  what  ser- 
vices were  performed. 
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In'sach  a  case  this  court  will  accept  his  estimation  as  a  correct  and 

proper  one,  in  the  absence  of  any  manifest  error  of  judgment  on 

his  part. 

Succession  of  RicfiardSj  p.  1116. 

There  is  legal  authority  for  the  order  entered  by  the  court  below 

requiring  one  who  opposes  the  probate  of  a  later  will,  in  favor 

of  an  earlier  will,  and  sues,  in  the  alternative,  to  be  recognized 

as  forced  heir,  to  give  security  for  costs.    Sec.  4  of  Act  186 

of  1880. 

Sti^ccession  of  Qrover^  p.  1060. 

The  expression  in  our  former  opinion,  that  the  net  proceeds  of  the 
crop  of  1894  should  go  to  Mrs.  Bettie  Allen  as  special  legatee, 
was  the  result  of  the  interpretation  it  placed  upon  the  testament 
of  the  deceased,  and  it  contemplated  the  result  of  the  adminis- 
tration of  the  executors  alone.  Hence,  the  expenses  to  be 
deducted  from  the  gross  proceeds  of  same  were  those  which 
were  incurred  after  the  testator's  succession  had  been  opened 
by  his  death. 

Money  collected  from  the  United  States  government  under  the  act 
of  Congress  of  March  2,  1896,  was  a  gratuity  or  beneficence 
granted  under  the  stipulations  contained  therein,  and  predicated 
upon  prior  compliance  of  the  testator  with  the  conditions 
imposed  by  the  lerms  of  the  act  of  July  1, 1891 — the  first  bounty 
act  of  the  government — prior  to  its  repeal  on  the  28th  of  August, 
1894;  and,  the  testator  having  died  in  September  after  the 
repeal,  there  was  no  claim  thereto  in  esse  which  devolved  upon 
the  special  legatee  of  the  crop  as  an  incident  thereof. 

The  three  nieces  of  the  testator,  who  were  disinherited  by  the  terms 
of  the  will,  are  not  entitled  to  participate  with  other  legal  heirs 
in  the  distribution  of  the  bounty  money,  because  same  consti- 
tutes part  of  the  residuum  from  which  they  were  excluded  by 
our -former  decree. 

A  judgment  which  homologates  a  provisional  account  and  tableau  of 
distribution  constitutes  a  bar  to  subsequent  inquiry,  and  serves 
as  a  foundation  for  the  plea  of  res  adjudicata, 

Breaux,  /.,  on  Rehearing, — ^The  testator  to  the  date  of  his  death  was 
the  cultivator  and  producer  of  the  crop. 
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His  heirs  are  entitled  to  a  portion  of  the  boanty  equal  to  the  interest 
of  the  ealtivator  and  producer  of  the  cane. 

The  widow  and  legatee  was  the  owner  of  one- half  of  the  plantation, 
paid  the  expenses  of  the  crop  after  the  testator's  death,  and  was 
after  that  date  the  producer,  and  entitled  as  snch  to  a  propor- 
tionate share  of  the  bounty  money. 

On  this  basis  it  was  decreed  that  the  legal  heirs  should  receive  one- 
half  as  an  unwilled  portion. 

The  other  half  to  the  widow  and  legatee. 

Succession  of  Allen,  p.  1096. 

It  is  claimed  that  although  an  executor  had  filed  an  answer  to  the 
appeal  from  a  judgment  on  his  account,  his  answer  presents  no 
issue  to  the  court  to  be  tried,  for  the  reason  that  the  exeeutor 
and  the  succession  he  represents  are  without  any  interest  in  the 
result  of  the  opposition ;  that  the  succession  was  fully  solvent; 
that  the  heirs  had  made  themselves  parties  to  the  proceedings 
in  the  lower  court  and  opposed  the  claims,  and  the  only  persons 
to  be  affected  by  the  judgments  would  be  the  heirs  themselves, 
and  it  was  for  them  to  ask  an  amendment  of  the  judgment  and 
not  the  executor. 

Held:  The  intervention  of  the  heirs  and  their  joining  the  executor 
did  not  have  the  effect  of  dismissing  the  latter  from  the  suit. 
The  oppositions  were  directed  to  his  account,  and  he  is  necessa- 
rily a  party  until  all  the  issues  raised  by  opponents  are  finaUy 
disposed  of  contradictorily  with  him. 

While  the  Legislature  of  this  State  may  have  the  right  of  prohibit- 
ing Frenchmen  from  possessing  personal  or  real  property  by  the 
same  title  and  in  the  same  manner  as  citizens  of  the  United 
States,  it  has  not  as  yet  thought  proper  to  exercise  that  right. 
On  the  contrary,  it  has  permitted  them  up  to  the  present  timer 
in  that  respect,  to  stand  on  the  same  plane  with  our  own  citi- 
zens. Occupying  that  station,  the  provisions  of  the  treaty  with 
France  declare  that  in  no  case  shall  they  be  subjected  to  taxes  on 
transfer,  inheritance  or  any  other,  different  from  those  paid  by 
our  own  citizens  themselves  or  to  taxes  which  will  not  be  equally 
imposed.     Succession  of  Rixner,  48  An.  558. 

Succession  of  RcLbasse,  p.  1405. 
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The  Circuit  Ooart  of  Appeals  is  without  jarisdiction  to  decree  that  a 
license  tax  of  the  State  is  onconstitational,  the  jarisdiction  of 
that  question  being  confided  by  the  Constitution  to  this  court. 
Constitution,  Art.  81. 

The  Supreme  Court  alone  has  jurisdiction  of  questions  relating  to  the 
constitutionality  or  legality  of  tax  exactions. 

This  extends  to  all  kinds  of  taxes,  whether  on  property  or  on  occu* 
pations. 

This  exclusive  jurisdiction  embraces  the  whole  scope  of  remedial 
legislation  pertinent  to  the  subject  o|  taxation,  including  ques- 
tions affecting  the  constitutionality  or  legality  of  the  means 
adopted  by  the  Legislature  for  enforcing  the  collection  of  taxes, 
or  for  preserving,  or  in  any  manner  relating  to,  the  liens  given 
by  law  to  secure  payment  of  taxes. 

Exrel.  Lyons,  Tax  Ooliector,  vs.  Judges^  p.  1221. 

See  Taxes. 

See  Appeal — Mandamus;  Certiorari. 

In  case  the  only  opposition  to  a  receiver's  account  is  for  the  sum 
of  forty -three  dollars  and  eighty- six  cents  the  Supreme  Court  is 
without  jurisdiction,  as  the  case  presents  no  concursusy  and  there 
is  no  fund  to  be  distributed  among  the  several  contestants  in  the 
sense  of  the  Constitution,  Art.  81. 
Southern  Liquor  and  Tobacco  Company  in  Liquidation ^  p.  1465. 

The  Supreme  Court  had  jurisdictiou  of  the  amount  to  be  distributed; 

it  followed  that  it  had  lurisdiction  to  pass  upon  the  respective 

claims  to  the  amounc. 

Fudiokar  vb.  Athletic  Club,  p,  1457. 

When  the  petition  avers  the  value  of  the  property  sued  for  is  suffi- 
cient to  give  this  court  jurisdiction,  and  no  issue  has  been  raised  on 
that  point  in  the  lower  court,  the  motion  to  dismiss  the  appeal 
will  not  prevail,  unless  the  record  clearly  shows  there  is  no 
jurisdiction. 

Least  of  all  will   the  motion   be   favored  when   the  appellee  has 

affirmed  our  jurisdiction  by  dismissing  the  previous   appeal  to 

the  Circuit  Court,  on  the  ground  that  the  appeal  was  within  our 

cognizance. 

Sims  vs.  Walshe,  p.  781. 

See  Habeas  Corpus. 
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Every  party  charged  with  crime  has  the  constitational  right  to  have 
sabjected  to  judicial  investigation  and  testing  the  fact  whether  or 
not  any  particular  charge  made  against  him  has  come  up  to  the 
standard  of  legal  requirement  or  not,  but  it  does  not  follow  from 
this  that  in  every  case  where  a  ruling  by  the  District'  Oonrt  on  a 
motion  to  quash  has  been  made  adverse  to  a  contention  on  that 
subject  which  the  party  charged  has  urged,  that  the  action  of  the 
court  is  reviewable  by  the  Supreme  Court  through  certiorari  and 
prohibition,  particularly  prior  to  trial  and  conviction. 

It  will  not  be  assumed  that  it  was  the  purpose  of  the  Constitution  in 
vesting  in  the  Supreme  Court  supervisory  jurisdiction  and  in 
cutting  off  appeals  by  parties  charged  and  found  guilty  of  mis- 
demeanors that  they  could  and  should  be  able  to  obtain  not  only 
the  same  relief  that  an  appeal  would  give  them,  but  greater 
relief  by  shifting  the  form  or  method  of  procedure  from  a  pro- 
ceeding by  appeal  to  one  by  oertiorarL 

Ex  rel.  Salcho  vs.  Judge  and  District  Attorney,  p.  281. 

When  by  final  judgment  the  court  orders  the  plaintiff  to  make 
the  deposit  which  he  had  failed  to  make  as  alleged  by  him,  and 
renders  judgment  against  him  in  favor  of  the  different  defend- 
ants brought  into  court,  the  plaintiff  appeals  suspensively  from 
such  judgment,  the  Supreme  Court  (to  determine  its  jurisdic- 
tion) will  deal  with  the  different  judgments  as  if  adjudged  in 
separate  and  distinct  actions,  and  will  take  cognizance  of  only 
such  judgments  as  exceed  two  thousand  dollars. 

When  the  difference  between  an  amount  claimed  against  plaintiff  by 
one  of  the  defendants  and  the  pro  rata  adjudged  to  him  out  of 
the  admitted  indebtedness  of  the  plaintiff  is  less  than  two  thou- 
sand dollars,  the  appeal  will  be  dismissed. 

Freyhan  vs.  Berry,  p.  806. 

A  controversy  involving  the  title  to  nine  mules,  valued  at  one  hun- 
dred and  forty  dollars  each,  is  not  within  the  jurisdiction  of  the 
Supreme  Court. 

The  court  will  take  notice  ex  propria  motu  of  want  of  jurisdiction. 

Murray  vs.  Kimbo  A  Allen,  p.  851. 

Where  the  Supreme  Court  has  on  appeal  disposed  under  such  cir- 
cumstances of  the  case  in  warranty,  it  has  the  power  to  super- 
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vise  the  execation  of  that  part  of  the  jadgment  and  see  that  it 

be  carried  oat  according  to  its  terms  under  Art.  620  of  the  Oode 

of  Practice,   even  though  the  question  be  presented  in  the 

•(form"  of  an  <* appeal."    Though  the  proceeding  take  that 

form  it  is  really  one  supervisory  in  character  in  aid  of  and 

to  make  effectual  appellate  jurisdiction.    State  vs.  Judge,  19  La. 

180,  181. 

Brown  vs.  Land  Company^  p.  1779. 

SURETY. 

The  remedy  granted  by  Art.  8067, 0.  0.,  is  universally  recognized  as 
being  a  departure  from  the  general  rule  announced  in  Art.  16, 
0.  P.,  that  *^  An  action  can  only  be  brought  by  one  having  a  real 
and  actual  interest  which  he  pursues,  but  as  soon  as  that  arises 
he  may  bring  his  action,"  and  hence  it  is  not  to  be  extended  by 
analogies. 

The  surety  does  not  become  a  creditor  of  the  principal  by  the  simple 
fact  that  he  has  entered  into  an  engagement  by  which  he  may 
ultimately  be  made  to  pay  money  for  or  on  his  account. 

The  remedy  granted  to  a  surety  under  Art.  8067  is  one  which  he 

exercises  in  his  personal  name,  by  virtue  of  a  right  belonging 

individually  to  himself,  and  in  no  wise  for  or  on  account  of  the 

creditor,  nor  by  virtue  of  a  right  of  action  borrowed  by  antici- 

^     pation  from  the  creditor. 

When  the  heirs  and  creditors  of  a  succession  are  themselves  moving 
for  the  protection  of  their  own  interests,  there  is  less  reason 
and  necessity  for  the  exercise  of  rights  granted  to  sureties  and 
heirs  under  Art.  8067,  0. 0.,  than  there  would  be  if  those  parties 
were  remaining  silent  and  inactive. 

Derouen  ve,  Norres^  p.  1131. 

TAX  COLLECTORS. 

The  State  has  the  right  and  power  to  stand  in  judgment  against  a 

defaulting  tax  collector  for  levee  taxes. 
The  tax  collector  and  his  sureties  can  confess  a  valid  judgment 

recognizing  the  existence  of  a  mortgage  on  the   immovable 

property  of  the  former. 
The  mortgage  confessed  covers  the  amount  of  State  and  parish 

taxes  that  are  delinquent  and  the  amount  of  levee  taxes  that 

are  delinquent. 
120 
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The  tax  collector's  bond,  which  gave  rise  to  the  mortgage,  is  condi- 
tioned for  the  faithful  performance  of  the  tax  collector  in 
the  collection  of  and  accounting  for  State  and  parish  taxes 
and  the  levee  tax.  The  langaage  of  the  statute  is  that  the 
bond  shall  operate  as  a  mortgage  in  favor  of  the  State,  parish 
and  all  persons  interested  in  matter,  the  court  holds,  of  amounts 
collected  as  taxes. 

As  there  existed  a  mortgage  on  the  property,  those  who  bo  ight  the 
property  are  in  a  position  similar  io  that  as  their  vendor, 
as  relates  to  the  mortgage. 

The  bond  covers  the  duties  imposed  before  it  was  signed,  and  may 
cover  duties  imposed  since  it  was  signed,  provided  they  were 
within  the  scope  of  the  contract. 

The  clause  de  non  alicTiando  dates  from  the  date  of  the  registration  of 
the  bond.  Art.  354,  R.  S.,  provides  a  date  from  which  it  shall 
exist,  but  does  not  limit  the  effect  to  the  one  day  upon  which 
the  bond  was  registered. 

The  appellant  has  admitted  an  error  and  ordered  a  readvertisement 

of  the  property  for  sale.    The  state  of  the  facts  at  the  time  the 

injunction  Issued  must  control.    Appellant's  prayer  for  damages 

is  rejected. 

Pearee  vs.  State^  p.  643. 

A  tax  collector  can  not  be  compelled  to  disobey  the  directions  of  the 
auditor  besides  violate  the  law  in  order  that  he  may  retain  in  his 
hands  the  purchase  price  of  a  tax  sale,  which  may  be  pronounced 
null. 

Money  should  be  returned  by  the  State. 

If  th6  money  has  been  paid  into  the  treasury  it  should  be  returned 
by  the  State;  but  no  recovery  can  be  had  from  the  tax  collector. 

The  price  is  not  due  by  him  personally  nor  can  it  be  paid  out  of  any 
funds  remaining  in  his  hands. 

Brovm  vs.  Land  Company ^  p.  1779. 

TAX  SALES. 

A  tax  title  executed  in  conformity  with  law  carries  the  presumption 
of  its  validity.     Const.,  Art.  210. 

Stroebel  vs,  Seeger^  p.  36. 
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In  a  Boit  to  annul  a  tax  sale,  the  amount  which  the  plaintiff  has  to 
pay,  under  Art.  210  of  the  Constitution,  before  obtaining  the 
nullity  of  the  sale,  and  the  possession  of  the  property,  is  a  part 
of  the  judgment,  and  a  necessary  sequence  of  it,  and  not  a 
reconventional  demand.  The  Judgment  is  an  entirety,  and  the 
plaintiff  having  obtained  a  judgment  annulling  the  sale,  and  to 
be  placed  in  possession  of  the  property,  if  he  feel  aggrieved  at 
that  part  of  the  judgment  relating  to  the  amount  to  be  refunded 
to  defendant,  he  has  a  right  to  appeal  from  the  whole  judgment. 
If  the  value  of  the  property  in  contest  is  sni&cient  to  give  juris- 
diction, he  has  a  right  to  go  to  that  court  having  jurisdiction  of 

the  amount. 

Ex  rel.  Minor  vs.  Judges,  p.  804. 

When  the  authority  exists  for  the  sale  made  by  the  tax  collector  his 
deed  is  not  vitiated  by  the  reference  in  the  deed  to  a  superseded 
legislative  act,  instead  of  the  existing  act  under  which  the  sale 
is  made. 

The  case  is  discriminated  from  those  in  which  no  authority  existed 
for  the  sale. 

Watkina^  J.,  dissenting:  A  tax  sale  made  in  1888,  in  the  enforcement 
of  taxes  assessed  in  1887,  under  and  in  pursuance  of  the  reve- 
nue law  of  1882,  is  null  and  void,  because  the  same  had  been 
repealed  and  superseded  by  the  revenue  law  of  1886. 

In  case  a  tax  sale  is  made  under  a  current  revenue  law,  enacted 
under  the  Oonstitution  of  1879,  the  adjudicatee  carries  the  bur- 
den of  establishing,  with  a  reasonable  degree  of  certainty,  that 
all  legal  requirements  of  assessment  and  sale  have  been  com- 
plied with,  on  pain  of  nullity. 

The  nullity  of  the  primary  tax  sale  to  the  State  is  necessarily 
imparted  to  a  subsequent  title  which  the  State  conveys  to  a 
third  person. 

A  co-owner  of  an  undivided  interest  in  real  estate  can  not  be  per- 
mitted to  imperil  the  interest  of  his  joint  proprietor,  by  means 
of  a  collusive  combination  with  other  persons  to  interpose  an 
apparent,  though  fraudulent  obstacle  to  the  enjoyment  of  his 
rights,  through  the  instrumentality  of  an  acquiescence  in  an 

illegal  tax  sale.  ' 

aims  vs.  Walshe,  p.  781. 
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An  adjadication  by  a  tax  collector  at  pablic  auction  in  porsaance  of 
Act  82  of  1884,  in  the  enforcement  of  taxes  for  years  prior  to 
1879,  against  the  assessment  of  which  the  absence  of  no  jurisdic- 
tional prereqnisito  has  been  urged,  passes  to  the  adjadicatee  an 
irredeemable  and  unencumbered  title. 

Fitzpatriek  va.  Leake,  p.  794. 

A  party  having  become  adjudicatee  at  tax  sale,  in  1875,  of  property 
on  which  there  remained  unpaid  taxes  of  the  year  1878,  and 
thereafter  having  failed  to  pay  taxes  of  the  years  1874, 1876  and 
1877,  it  became  subject  to  sale  in  1889,  under  Act  82  of  1884. 

The  only  legal  effect  of  the  first  adjudication  was  to  oust  the  title  of 

the  then  tax  debtor  and  vest  it  in  the  adjudicatoe,  but  it  did  not 

hinder  the  tax  collector  from  subsequently  proceeding  to  make  a 

sale  under  Act  82  of  1884  in  the  enforcement  of  taxes  of  1874, 

1878  and  1877. 

Fishel  V8.  Stark,  p,  865. 

See  Prescription. 

Hood  V8,  City,  p.  1461. 

See  Assessment. 

Hood  V8.  City,  p.  1461. 

The  property  in  controversy  has  been  sold  for  taxes  of  1877,  under 

the  act  of  1884. 
The  intervener  held  title  by  mesne  conveyance,  from  the  purchaser 

at  tax  sale. 
The  officer  by  whom  the  assessment  was  made  had  the  authority  to 

assess  the  property. 
There  was  an  assessment  made  in  the  name  of  one  whose   name 

figured  in  the  conveyance  office  as  owner  of  the  property. 
Legislation  has  pronounced  such  tax  titles  legal. 
It  has  been  repeatedly  held   that  such  titles  are  made  valid  by  a 

curative  act,  such  as  was  enacted  to  apply  to  proceedings  in  tax 

sale  for  taxes  for  years  stated  in  statuto. 

Tiblier  va.  Land  Trust,  p.  1471. 

Act  No.  82  of  1884  is  not  a  general  act  covering  all  tax  sales  made 
in  the  State.  Its  provisions  refer  to  the  tax  sales  made  under 
that  special  act.  All  its  seotions  point  to  the  funds  out  of  which 
commissions,  expenses,  costs  and  the  refunding  of  the  purchase  • 
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price  to  evicted  purchasers  of  property  bought  at  tax  sales  are 
to  be  met  as  those  which  will  pass  into  the  hands  of  the  tax  col- 
lector as  arising  from  sales  of  that  particular  class  of  property 

under  that  act. 

Brovm  vs.  Land  Company  et  al.,  p.  1779. 

TAXES. 

Prescription  for  taxes  runs  from  the  end  of  the  year  for  which  they 
have  been  assessed,  and  is  interrupted  by  the  litigation  rendered 
necessary  for  their  collection. 

The  taxes  were  not  extinguished  by  {Prescription. 

Wood  and  Oreosoting  Company  in  Liquidation j  p,  926. 

See  Exemption. 

The  suit  for  taxes  met  by  the  defence  that  defendant  has  no  prop- 
erty liable  to  taxation  under  the  law,  substantially  puts  at  issue 
the  legality  of  the  tax,  a  question  within  the  jurisdiction  of  the 
Supreme  Oourt  irrespective  of  the  amount  involved.  Constitu- 
tion, Art.  81. 

The  revenue  statute  taxes  the  personal  property  within  the  State 
owned  by  the  non-resident.     Act  No.  106  of  1890,  Sec.  1. 

Nor  is  such  property  consisting  of  cash  exempted  from  taxation 
merely  and  only  because  deposited  in  bank  by  which  it  is 
claimed ;  the  property  is  to  be  deemed  a  debt  due  by  the  bank 
to  the  non-resident,  and  hence  not  taxable  here. 

Parker,  Tax  Collector,  vs.  Strauss  A  Co,,  p.  1178. 

TAX  TITLE. 

A  rule  on  an  administrator  to  cancel  a  tax  title  is  as  effective  as  any 

other  process,  if  those  in  interest  remain  acquiescent  for  years 

after  the  judgment  was  rendered  on  the  rule. 

Oenella  vs.  McMurray,  p.  988. 

TELEGRAPH  OOMPANIES— 
See  Expropriation. 

TELEGRAPH  LINES. 

Act  No.  124  of  1880  gives  the  right  to  construct  a  telegraph  line  over 
a  railroad's  right  of  way. 
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The  acts  of  Oongress  of  1866  and  1872  are  on  the  same  subject  and 
g^ve  the  right  to  constract  a  line  of  telegraph,  under  certain  con« 
ditions,  along  and  over  the  right  of  way  of  railroads.  The  State 
law  is  subordinate  to  these  acts,  but  may  be  resorted  to  for  con- 
demnation and  compensation. 

Doctrine  as  to  damages  awarded  by  the  jury  in  condemnation  cases 
in  case  of  Telegraphic  Cable  Company  vs.  Railway  Company 
(43  An.  622)  affirmed. 

Postal  Telegraph  Company  vs.  JR.  <&  S,  Co.^  p,  58. 

TESTAMENT. 
See  Last  Will. 


Heirs  of  Hennessey  vs.  Woulfe,  p.  1376. 


THE   STATE. 


The  State  is  not  subject  to  a  call  in  warranty  nor  liable  for  costs  of 
court. 

Brown  vs.  Land  Company^  p.  1779. 

THINGS   MOVABLE   AND   IMMOVABLE. 

The  movables  permanently  attached  to  a  factory,  if  the  factory  is 
an  immovable  property,  are  also  immovable,  and,  a3  such,  sub- 
ject to  a  mortgage  bearing  upon  the  whole  factory. 

Canal  and  Banking  Company  vs.  Leeds  &  Co.^p.  123. 

TRADE  MARKS. 

The  right  to  adopt  and  use  a  symbol  or  device  to  distinguish  the 
goods  or  property  made  or  sold  by  the  person  whose  mark  it  is, 
to  the  exclusion  of  use  by  all  other  persons,  has  long  been  rec- 
ognized  by  the  common  law  and  by  the  Chancery  Courts  of  Eng- 
land and  of  this  country. 

It  is  a  property  right  for  an  infringement  of  which  damages  may  be 
recovered  in  an  action  at  law ;  and  to  prevent  the  continued 
violation  of  which  an  injunction  may  be  resorted  to. 

The  trade  mark  generally,  is  the  adoption  of  something  already  in 
existence  as  the  distinctive  symbol  of  the  party  using  it;  and 
the  exclusive  right  grows  out  of  its  use  and  not  its  adoption. 
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Trade  mark  does  not,  like  a  patent  or  copyriRbt,  depend  upon 
novelty,  invention,  discovery  or  any  work  of  the  brain.  It 
requires  no  fancy  or  imagination;  no  genias  nor  laborioas  con- 
ception. 

It  is  exclusively  founded  upon  priority  of  appropriation.  Every  one 
is  at  liberty  to  affix  to  a  product  of  his  own  manufacture,  any 
symbol  or  device,  not  previously  appropriated,  which  will  dis- 
tinguish it  from  articles  of  same  general  nature  sold  or  mann- 
factured  by  others,  and  thus  secure  himself  the  benefit  of  in- 
creased sale  by  reason  of  any  peculiar  excellence  he  may  have 
given  it. 

The  symbol  or  device  thus  becomes  a  sign  to  the  public  of  the  origin 
of  the  goods  to  which  it  is  attached,  and  an  assurance  that  they 
are  the  genuine  article  of  the  original  producer. 

In  this  way  it  often  proves  to  be  of  great  value  to  the  manufacturer 
in  preventing  the  substitution  and  sale  of  an  inferior  and  differ- 
ent article  for  his  products,  it  becomes  his  trade  mark  and  the 
courts  will  protect  him  in  its  exclusive  use. 

The  object  of  the  trade  mark  is  to  indicate,  either  by  its  own  mean- 
ing or  by  association,  the  origin  of  ownership  of  the  article  to 
which  it  is  applied. 

If  it  did  not  it  would  serve  no  useful  purpose,  either  to  the  manu- 
facturer or  to  the  public ;  and  it  would  afford  no  protection  to 
either,  against  the  sale  of  a  spurious,  in  place  of  the  genuine 
article. 

Handy  vs.  Commander,  p.  1119. 

TUTORSHIP. 

A  party  who  advances  money  to  a  tutor  is  not  bound  to  go  behind 
the  deliberations  of  a  family  meeting,  and  the  judgment  thereon, 
to  inquire  into  the  truth  of  the  facts  recited.  Nor  is  he  required 
to  follow  the  destination  of  the  money  advanced. 

Where  a  tutor  cultivates  for  minors  their  property  and  petitions  for 
the  convening  of  a  family  meeting  to  deliberate  upon  the  bor- 
rowing of  money  for  the  education  and  maintenance  of  the 
minors,  and  the  meeting  advises  the  borrowing  of  money  which 
is  approved  by  the  judge,  the  papers  on  their  face,  by  such 
recitals,  do  not  disclose  the  fact  that  the  money  to  be  borrowed 
is  beyond  the  revenues  of  the  minors.  The  tutor  has  the  right  to 
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cultivate  the  plantation,  and  the  net  proceeds  constitnte  the 
reyenae.  It  is  essential  to  caltivate  the  place  to  create  this 
revenue. 

Where  the  family  meeting  authorizes  the  making  of  ten  notes  for 
the  money  borrowed  payable  in  instalments,  and  twenty  are 
made,  ten  being  for  the  interest  calculated  to  maturity  with 
eight  per  cent,  interest  from  maturity,  there  is  no  excess  of 
authority  exercised  by  the  tutor,  when  the  transaction  shows 
only  the  amount  authorised  to  be  borrowed  was  evidenced  by 
the  sales,  and  the  separation  of  interest  from  principal  was,  in 
reality,  beneficial  to  the  minors. 

The  interest  notes  so  drawn,  with  eight  per  cent,  interest  from 
maturity,  do  not  bear  usurious  interest.  The  interest  was  cap- 
italized. 

The  family  meeting  had  the  authority  to  provide  for  brokerage  for 
the  negotiation  of  the  loan. 

Tutors  when  they  contract  in  pursuance  of  the  advice  of  a  family 

meeting  and   the  judgment  chereon   must  confine  themselves 

within  clear  and  distinct  instructions  given.    The  contract  gets 

its  binding  force  from  the  family  meeting.    Therefore,  in  the  act 

of  mortgage,  when  the  family  meeting  did  not  recommend  the 

waiving  of  appraisement,  the  tutor  in  the  mortgage  can   not 

waive  it. 

Mortgage  Company  vs,  Ogden^  p,  8. 

When  the  legal  mortgage  in  favor  of  a  minor  has  been  canceled  and 
erased  from  the  records  by  the  final  decree  of  a  court  seized  with 
jurisdiction  thereof  in  proceedings  regular  on  their  face,  and 
with  the  advice  and  consent  of  a  family  meeting  a  special  mort- 
gage has  been  substituted  therefor,  subsequent  purchasers  in 
good  faith  of  the  property  will  be  protected  by  the  decree. 
Golding  vs.  Golding,  48  An.  555. 

In  order  that  the  property  of  a  tutor  be  affected  with  a  tutorship 
mortgage,  the  fact  of  the  tutorship  and  the  name  of  the  tutor 
must  appear  of  record. 

Where  a  tutor  holding  an  undivided  interest  in  real  estate  pur- 
chases the  entire  property  at  a  judicial  sale  made  in  partition 
proceedings,  a  tutorship  mortgage  affecting  at  the  time  of  the 
sale  of  the  tutor's  undivided  interest  in  the  property  remains 

unaffected  by  the  sale. 

Zeigler  vs.  OreditoTBj  p.  145. 
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Applications  for  natural  tatorship  are  nsoally  acted  upon  as  ''  of 
coarse  "  on  the  hypothesis  there  are  no  conflicting  rights.  Under 
Art.  256,  O.  0.,  the  natural  mother  is  declared  to  be  entitled, 
nnder  the  circumstances  therein  stated,  to  be  ''of  right "  the 
tutrix  of  her  child;  but  though  she  be  entitled  to  that  ''of 
right  "  she  is  not  necessarily  to  be  appointed  as  of  "  course." 

Succession  of  Haley ^  p»  709. 

When  a  child  has  been  unquestionably  adopted  by  a  person,  as 
appears  from  pleadings  which  admit  the  fact,  the  adoption  will 
be  held  as  made  not  only  presumably  with  the  mother's  consent, 
but  under  the  conditions  required  or  permitted  by  law,  and  the 
mother  of  the  adopted  child,  advised  of  the  death  of  the  adopting 
mother,  and  that  in  her  will  she  had  appointed  a  testamentary 
executor,  under  whose  control  said  child  should  remain  during  its 
minority,  should  not  be  permitted  to  obtain  an  appointment  as 
tutrix  ignoring  the  adoption  and  its  possible  legal  results,  and 
the  claims  and  pretensions  of  the  executor  under  the  will. 

Id.j  p,  710. 

The  mother  of  minors  domiciled  in  France,  appointed  and  confirmed 
as  their  natural  tutrix  by  the  court  of  that  country,  is  authorized 
as  such  tutrix  to  appear  and  stand  in  judgment  on  their  behalf 
on  resisting  a  petitory  action  brought  to  recover  real  estate  in 
Louisiana  in  possession  of  tenants  of  said  minors.  Succession 
of  McCan,  49  An.  600. 

Merely  because  there  might  be  a  conflict  of  interest  between  a 
widow  and  her  minor  children,  if  they  should  succeed  against 
one  claiming  against  both,  does  not  deprive  her  of  the  right  as 
their  natural  tutrix  to  appear  as  such  on  their  behalf  in  defence 
of  a  suit  attacking  the  rights  of  both,  nor  require  the  appoint- 
ment  of  a  curator  ad  hoc  to  represent  them  therein. 

Brigot  vs,  Brigot,  p,  1428. 

A  wife  separate  in'property  from  her  husband  died  leaving  minor  heirs 
and  real  and  personal  property.  The  husband,  as  natural  tutor, 
administered  her  succession.  At  sale  provoked  by  tutor  to  pay 
debts,  the  tutor,  individually,  purchased  the  real  property. 
Held:  This  purchase,  in  direct  violation  of  a  prohibitory  law,  is 
an  absolute  nallity ;  there  was  no  contract  of  sale,  no  price,  no 
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aoqniaition  of  property;  the  title  of  the  tutorship  was  never         S< 
divested.     It  was  not  a  sale  merely  voidable ;  it  was  void  ab  initio ; 
it  never  existed. 

In  such  case  the  heirs  have  an  interest  in  pursuing  the  property 

wherever  found,  and  it  is  no  barrier  to  this  pursuit  to  say  that  ^ 

the  wife's  succession  is  insolvent. 

Subsequent  sales  of  this  property  by  the  tutor  are  likewise  absolute 
nullities,  conveying  no  title.  The  under -tutor,  one  of  these 
vendees,  can  not  claim  to  be  possessor  in  good  faith,  but  must 
be  held  to  be  a  buyer  aware  of  the  danger  of  eviction,  who  pur- 
chased at  his  peril  and  risk,  and  therefore  without  standing  to 
demand  restitution  of  the  price. 

Aanrntiein  vs,  Irvine^  p.  1478. 

See  Funds. 

USUFRUCT.  ' 

The  usufruct  of  the  surviving  spouse  of  the  share  of  the  deceased 
spouse  in  the  community  property  is  not  affected  by  the  fact 
that  there  is  an  adopted  child  of  the  spouses  surviving  the  de- 
ceased.    O.  0.,  Arts.  916,  916. 

Succession  of  Teller,  p.  281. 

VENDOR'S   PRIVILEGE. 

The  privilege  of  the  unpaid  vendor  on  the  movable  is  not  lost 
because  the  purchaser  places  it  on  bis  plantation  for  its  im- 
provement. 0.  0.,  Art.  3227;  Troplong  1,  No.  118;  1  Rob.  373; 
28  An.  749;  82  An.  1285. 

Under  the  judgment  of  his  debt,  with  recognition  of  his  privilege, 

the  privilege  creditor  may  seize,  remove  and  sell  such  movable 

for  satisfaction  of  the  debt,  at  least,  when  the  movable  can  be 

detached  without  injury  to  the  immovable.     28  An.  749;  82  An. 

1286. 

WaUmm- Swenson  Chmpany  vs,  Darrell,  p.  1044. 

VERDICT  OF  JURY. 

The  verdict  of  the  jury  and  the  judgment  of  the  court  will  be 
aiBrmed  to  the  extent  that  the  testimony  shows  they  are  correct. 
Hess  vs.  MUes,  18  La.  107,  110;  Dalferes  vs.  Maurin,  888. 
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VBRDIOT. 

See  Oommon  Oarriers. 

Rctgan  dt  Balcom  V8,  Express  Chmpanpy  p.  1679. 

WAREHOUSE  RECEIPTS. 

A  warehoGseman  who  had  received  cotbon  on  deposit  from  a  factor 
issued  bis  warehouse  receipt  for  the  same,  deliverable  to  the 
depositor,  or  bis  order,  only  on  surrender  of  the  certificate. 
The  factor,  who  had  deposited  the  cotton  in  his  own  name 
in  the  warehouse,  pledged  the  warehouse  receipt  to  one  of  his 
own  creditors.  Certain  parties  claimed  a  portion  of  the  prop- 
erty in  the  hands  of  the  depository,  alleging  that  the  factor  was 
without  authority  to  pledge  the  cotton.  The  warehouseman 
called  on  the  person  who  had  made  the  deposit  and  the  holders 
of  the  warehouse  receipt,  that  they  might  oppose  the  restitu- 
tion, and  judgment  was  rendered  contradictorily  between  these 
parties,  ordering  the  depository  to  surrender  the  cotton  to  the 
claimants.  Held:  That  the  delivery  by  the  warehouseman  to 
the  claimants,  under  the  judgment,  protected  him  against  any 
liability  to  the  pledgee  of  the  warehouse  receipt.     C.  C.  2984. 

A  warehouseman  issued  a  warehouse  receipt  for  two  hundred  and 
twenty -five  bales  of  cotton  then  actually  in  his  warehouse,  but 
without  specification  on  the  receipt  of  the  particular  bales 
of  cotton  received,  deliverable  on  surrender  of  the  receipt, 
endorsed  by  the  original  holder.  The  deposit  )r  pledged  this 
receipt  to  one  of  his  creditors  by  endorsement  of  the  receipt, 
and  the  pledgee  gave  immediate  notice  of  the  pledge  to  the 
warehouseman.  The  depositor,  subsequently,  deposited  other 
cotton  in  the  same  warehouse,  receiving  a  receipt  for  the  same, 
also  without  designating  the  particular  cotton  covered  by  it.  He 
then  died.  At  the  time  of  his  death  only  seventy  bales  remained 
in  the  hands  of  the  warehouseman,  the  balance  having  been 
delivered,  under  orders  of  court,  to  parties  who  had  success- 
fully cli^imed  ownership  and  possession  thereof.  In  a  contest 
(for  the  balance  of  the  cotton  on  hand)  between  the  pledgee  of 
the  warehouse  receipt  and  the  administrator  of  the  succession 
of  the  depositor — Held:  That  the  former  was  entitled  to  recover 
the  cotton.  Cutters  vs.  Baker,  2  An.  672 ;  Williams  vs.  Finer, 
10  An.  277;  Cammach  vs.  Floyd,  10  An.  861;  Connery  vs. 
Webb,  12  An.  272 ;  Newton  vs.  Gray,  10  An.  67. 

Bank  vs,  Bryant  A  Afathers^  p.  467. 


